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Shri A. K. Sen: After all, these are
our own people, our own infantrymen,
our own officers. We have as much
conc~rn for
them as anybody else.

It will be remembered that this Bill
was introduced and
referred to a
Select Committee in the last Parliament.

W:th these words, I request that
these amendments may not be pressed,

The Joint Committee submitted its
report and the Bill underwent revision as a result of the suggestions
made in the Joint Committee. The
suggestions made were not of a very
basic character excepting with regard
to the deletion of the offences which
were specified separately for
Commonwealth
countries.
The Joint
Committee thought that the same
offences should hold good with
regard to the Commonwealth countries as with regard to the rest of the
W')rld so that, it will be remembered,
the old odious crime of treason which
was specified as applicahle to extradition for Commonwealth
countries
might be omitted altogether
from
the list of extradition otfence~.

Shr! P. R. Patel: I would like to
withdraw my amendments.
Mr. Speaker: Has the hon. Member
the leave of the House to withdraw
his amendments?
Some hon. Members: Yes.

The amendments Nos. 5 and 6 were,
by Leave, withdrawn.
Mr. Speaker: The question is:
"That clause 3 stand part of the
Bill."
•

The motion was adopted.
Clause 3 was added to the Bi!!.
CLause I, the Enacting Formula and
the Long Title were added to the Bill.
Shri A. K. Sen: On behalf of the
Prime Minister I beg to move:
"That the Bill be passed."
Mr. Speaker: The question is:
"That the Bill be passed."
TI~e motion was adopted.

14.09 hn..
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Mr. Speaker: The House will now
take up consideration of the Extradition Bill.
The Minister of Law (Shri A. K.
Sen): On behalf of the Prime Minister, I beg to move:
"That the Bill to consolidate and
amend the law relating to the
extradition of fugitive criminals be taken into consideration."

14.091 hrs.
[MR. DEPUTY-SPEAKER in the Chair.]

The Law Commission which went
into the subject felt that the extradition law of t.his country needed
immediate revision. We
h~ld been
~o long governed by
two separate
Acts of the British Parliament with
reglrd to this matter. The first was
the Extradition Act pussed by the
Parlicment in
England
and
the
second was the Fugitive
Offenders
Act which was also passed by the
Parliament in England. With regard
to the Fugitive Offenders Act it was
held by the Supreme Court in 1955
that that Act no longer applied after
India became independent because it
only applied to British
possessions
and India W JS not a British posses-

sion.

With regard to
the
Extradition
Act, this was pnctically impossible of
application because it only
applied
to such countries as were specified
by Orders in Council by the British
Crown and we would certainly not
be governed any more by Orders in
Council passed by the British Crown.
It was, therefore, thought imperative
that the law of extradition should be
consolidated and a new law should
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this

~ountry.

The scheme of this
Act follows
the well-known principles of international law which enjoin that as a
part of our obligations in the comity
of nations we should help each other
in extraditing such criminals as
ought to be extradited
subject to
some safeguards for the purpose of
determining whether the criminal is
actually a criminal or not or whether
he is sought to be taken away only
on political grounds or not. For this
purpose safeguards have been provided enJommg upon adjudication
before an extradition order is made.
The Act takes
recourse to two
separate procedures, one for the Comnonwealth, that
is
chapter III,
and
the other
for
non-C<>mmonwealth countries; but the offences
are the same. The only
difference
between the Commonwealth countries
and the non-Commonwealth countries
is that in regard to the Commonwealth countries the Central Government has to endorse the warrant
issued by a Commonwealth country
as is recognised for this purpose as
coming within the
purview of the
Act. It has to be
notified by the
Central
Government
as to which
particular
Commonwealth
country
comes within the purview of Cha]}ter
III. After it is so brought within the
purview of Chapter III, its warrant
would operate
on being endorsed
by the Central Government and
would then be executed by a magistrate
after such enquiry
as is
enjoined in Chapter III itself.
In regard to the non-c<>mmonwealth
countries
there has to be
prior
adjudication and prior determination
of a prima facie case and thereupon
a warrant is to be issued by the
magistrate concerned.
The subject is more or less of a noncontroversial nature. We have provided in the Bill sufficient safeguards
for the purpOSe of seeing that no one
is extradited for offences which are of

Extradition Bitt

a political nature. That safeguard, it
will be noticed, will be found in clause
31 which says:
"A fugitive criminal shall not
be surrendered or' returned to a
foreign Statt "I' commonwealth
country(a) if the offence in respect of
which his surrender is sought is
of a political character or if he
proves to the satisfaction, of tbe
magistrate or court before whom
he may be produced or of the
Central Government that the requisition or warrant for his surrender has, in fact been made
with a view to try ~r punish him
for an off,cnce of a political character;"

~

May I suggest a verbal alteration
which is of a grammatical nature,
namely, for, "with a view to try or
punish him" it should be "with a view
to trying or punishing him'? Those
lpUer, have gone out; otherwise, it
will be grammaticalJ y wrong. May
that be treated as corrected without a
formal amendment?
It further says:

"(b) if
offence in
surrender
to the law
barred by

prosecution for the
respect of which his
is sought is according
of that State or country
time;"

so that a man may not be taken away
to face proceedings which have already become barred.
Then, it provides:
"(c) unless provision is made
by the law of the foreign State or
commonwealth country or in the
extradition treaty with the foreign
State or ~xtradition arrangement
with the commonwealth country,
that the fugitive criminal shall
not, until he has been restored or
has had an opportunity of return-
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ing to India, be detained or tried
in that State or country for any
offence committed prior to his
surrender or return, other than
the extradition offence proved by
the facts on which his surrender
or return is based;"
That means that extradition cannot be
sought on one ground or one offence
and the criminal, once being sent
/lway, being tried for some other
offence. That is impossible. Unless
the magistrate is satisfied that that
country has got such a law, a fugitive
criminal will not be surrendered.
Then, it says:
.. (d) if he has been accused of
some offence in India, not being
the offence for which his surrender or return is sought, or is
undergoing sentence under any
conviction in India until after he
has been discharged, whether by
acquittal or on expiration of his
sentence or otherwise;
(e) until after the expiration of
fifteen days from the date of his
being committed to prison by the
magistra te."
Fifteen days are given so that he can
move the higher courts against the
o:der.
These are the main provisions of the
Bill and I submit once again that it
is of a non-controversial nature. The
two Acts which cover the field having
become obsolete after our independence it is now absolutely necessary
that we frame our own law on the
subject. The matter originally went
through a Joint Committee and their
suggestions have been incorporated
for the better, if I may say so with
respect. Therefore I submit that this
motion may be accepted.
Mr. Deputy-Speaker: Motion moved:
"1\<:"'"
"That the Bill to consolidate and
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amend the law relating to the
extradition of fugitive criminals,
be taken into consideration."
Shrl H. N. Mukerjee (Calcutta Central): Mr. Deputy-Speaker, Sir, I wish
I I;ould offer unqualified support to
the Bill which has been placed before
the House by my hon. friend, the Law
Minister, but, I am afraid, I cannot
do so. As a matter of fact, yesterday,
perhaps a little too late in the afternoon, I had sent in notice of an
amendment asking for the circulation
of this Bill for the elicitation of public
opinion by the 15th October, 1962. If
you permit me, I would like to move
that amendment, that is, the motion
for circulation .
Mr. Deputy-Speaker: It was given
at 4 O'Clock yesterday?
Shri H. N. Mukerjee: Perhaps it
was sent to the office a little late; I do
not quite know. But, in any case,
since ...
Shri A. K. Sen: He may move it.
have no objection to it. But may
be supplied with a copy of it because
I do not have one?

n,

Mr. Deputy-Speaker: He may move

811ri II. N. Mukerjee: Sir, I beg ,to
move:
"That the Bill be circulated for
the purpOSe of eliciting opmlon
thereon by October 15, 1962."
do not wish to be considered to be
dilatory. I am asking for this elicitation of public opinion which in this
kind of caSe will surely be expert
opinion because I do feel that it is
very important that while we have our
own Extradition Act it should be as
good as we ought to make it. This
reminds me that I do not know for
what reason the Government has proceeded in regard to this matter with
something like precipitate haste. On
the last occasion, sometime in AUlfUSt
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1961 the last Parliament was asked to
discuss the' Extradition BILl. It so
happened that Government wanted to
have It passed at once. It was on
account of many Members in this
House belonging to di1ffferent parties
insisting that this matter should be
given a closer consideratIOn that the
Government had to agree to reference
of the matter to a Select Committee.
I know the Select Committee cLd a
very good job of work. All the same,
this House has not had the opportunity
of having the report of the Select
CommIttee before it and the last Parliament was dissolved before We could
discuss the report of the Select Committee. Now, by an unfortunate coincidence, perhaps, the Extradition Bill
is put before the House on the first
day of the session. It is very dlfficuit
for so many of us to make up our
mind about a measure of this description. I could tell yOU, I personally
wanted to suggest that this matter be
referred to a Select Committee again.
But, I did not have the time to talk
to Members belonging to di·fferent
parties and groups in this House and
I could not produce the names of
people who agreed to be on the Select
Committee. I feel therefore that the
Bill, as presented 'before us,' is by no
means as simple, clear and noncontroversial as the Law Minister has
described it to be, and exaclly on
those points which had agitated the
HOUSe in the last Parliament satisfaction has not been fully given. That
i5 why I suggest that more consideration is given to this very important
measure.

The Law Commission had considered different Acts and the Law Commission had made an observation that
it was necessary to have our Extradition Act finalised. The Law Commission had expressed a desire if not in
very unambiguous terms that it should
be consulted in the matter. To the
Fifth Report of the Law Commission,
there was a special note appended by
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one of its Members Dr. N. C. Sen
Gupta, who had made a special point
of it. He had discussed the Extradition law of the country and pointed
out certain obligations which he said
ought to be clar,fied by any legislation
we are going to have on the subject.
The Law Minister said a little earlier
that the Law Commission had expressed its desire for the ftnalisation of
the Extradition law. But, he did not
tell Us whether the Law Commission's
views in regard to this matter have
been ascertained. As far as I know,
the Law Commission has not been
asked to give a report on this matter.
I feel that this is not the right way
of proceeding in regard to this kind
of legislation. I say this because,if I may be permitted to do so, I shall
quote from the Minute written by
Dr. N. C. Sen Gupta, a Member of the
Law Commission in the Fifth report
'Jf the Law Commission,-pages 89
and gO-Dr. N. C. Sen Gupta said:
"But, with regard to other foreign countries, India had the advantage of Extradition treaties by
the British Government with those
countries. The question whether
thes~' treaties cont:;,ue or not is
not at all free from ambiguity.
Questions arise whether India is
a party to such treaties within
the meaning of paragraph 4 where
the treaties were concluded not
with India specifically but with
Britain on behalf of the entire
Brit;sh Empire. Secondly, if the
treaty exists, whether the advantage of it or the obligations under
it have passed to India or to Pakistan also remains obscure."
would not have referred to this
unless I had seen on page 2, in subclause (d) of clause 2 of the Extradition ~ill a proposition made by the
Government that.. "extradition treaty" means a
treaty or agreement made by
India with a foreign State relating
to the extradition of fugitive cr!-
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minals, and includes any treaty
or agreement relating to the
extradition of fugitive criminals
made before the 15th day of
,August, 1947, which extends to,
and is binding on, India;".
It happens to be a fact that before
our Independence, the British Government got us to be a signatory of
certain international documents where
matters in relation to extradition had
also been introduced. For instance, in
Oppenheim's International Law, sixth
Edition, edited by Lauterpacht, on
page 649, there is reference to a Convention signed at Geneva on 16th
November 1937 in accordance with
which tw~nty three States undertook
to treat as criminal offences acts of
terrorism including conspiracy and
participation in such acts, and in some
cases to grant extradition for such
offences. Apart from India, no Member of the British Commonwealth of
Nations signed this Convention. But,
India was made to sign this Convention when she was a part of the
British Empire because, particularly,
in those davs- this was in 1937-the
British wan'ted to clamp down upon
what they called political terrorism.
They wanted to declare political
terrorism, however you describe it, as
an extraditable offence, and India was
made a signatory to this. I do not
quite know what our position is in
regard to this kind of international
agreements into which we have entered particularly when it says in clause
2, by definition that extradition treaty
here includes any agreement relating
to the extradition of fugitive criminals
made before the 15th day of August,
1947. I emphasise this because, as
everybody knows, it is extremely
important that wemak p our stand in
regard to non-extraclitability of political offenders the basic plank of our
Extradition law. The Law Minister
was at pains to point out that In this
BiI! b~fore u., proVllJ1on has been
made to that effect. But. as a matter
of fact, what we discover is that
even in comparl.on with th .. Bill that
was placed before the last Parliament,
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he emphasis on the question of political offences not being extraditable is
ra ther low as far as this particular
"
! Bill is concerned. In the first -Bill,
old Members of the House, some of
them will perhaps remember that as
early as clause 4 there was prominent
mention of the fact that political
offences would not be extraditable. I do
not know if Members noticed that
when the Law Minister wanted to
refer to the provision where political
offences are being declared non-extraditable, he had to fumble for a while
and then had to look up clause 31
among the misecellaneous provisions
where this particular safeguard has
been incorporated. I do nnt mean to
,ay that clause 31 is any the le~s potent than clause 4 or clause 3. What
T mean is that having had the kind of
experience that we have had, it is
important that in our Bill in regard
to extra~ition, we put the right kind
of stress on the immunity which we
give to political offences. After all,
there is the very famous
case of
Savarkar. The heroic Savarkar jumped into the sea from the British P &
o boat near Marseilles. The French
police. acting definitely in connivance
with British authorities. broke all
canons of international law, captured
Savarkar and handed him over to the
British authorities. After that, the
matter was agitated and ultimately
the International Court at the Hague
gave the decision that it was wrong
of the French police to have handed
over Savarkar because he was a political offender. to the British. But,
the French police did so. T'l(' thing
had already heen done: that was what
the Hague Court said. and therefore.
the wrong could not be rectified. That
was what Savarkar's case ultimately
came to and this wrong was perpetrated on us. So many of us had to go
for shIter to such places as Pond icherry. or Chandernagore or elsewhere
in order that we may hav .. ,orne immunity from the arm of British authority. T need not ~o int" the cletails.
r need not mention Aurobindo or
Subramania Bharati and so many
other people. This fact of political
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offences being non-extraditable is not t
only a principle accepted in international law, it is a principle which, to
us, is so dear because we have already had experience in regard to
political offenders having been made
to suffer so much as Savarkar was
made to suffer.
Therefore I feel that in regard to
political offences we should 'ake a
more clear, a more strident and a more
unequivocal stand. Therefore, whenever there is a kind of ambiguity
which I feel when I find references in
Lauterpacht to this convention which
India signed in 1937, I feel rather disturbed about it and I want our Government to come forward with very
serious clarifications.
I notice also that in regard. to the
Commonwealth, the Select Committee
was very insistent in the last Parliament that the differentiation between
the Commonwealth countries and the
rest of the world should not be there
at all. And ultimately what happened
was that treason, which was included
as an item which was extradihble and
which was put in the Commonwealth
list, was omitted, and then ultimately
the two lists, that is the Commonwealth list of extraditable crimes and
the non-Commonwealth list of extraditable crimes, werE' done away with
and one sinb~o list had been brought
into the picture. That is an advance,
there is no doubt about it, and I welcome it. In so far as Government accepted the advice of the Select Committee I welcome it.
But Government does not go far, as
far as they shOUld, normally, legitimately.
The Law Minister was at pains to
explain how in regard to a Commonwealth country what is necessary is
that there should be a warrant issued
by the proper authority and all that
we at this end are able to do is to
certify that the warrant is properly
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signed and executed. In regard to
non-Commonwealth countries which
may ask for somebody to be extradited, they have to issue a warrant, tbey
have to communicate it to us through
their Embassies or other instrurr,entality, and then our magistrates would
look into the matter, and only if a
prima facie case can be made out
against that particular person who is
sought to be 'extradited, then alone can
we act in that matter. But in the case
of the Commonwealth what happens
is, a Commonwealth magistrate, let us
say in U.K. or Pakistan or whatever
it may be-the> Commonwealth is an
expanding family and therefore perhaps to that extent we welcome it, I
do not know-nnyhow, from a Commonwcnlth country a magistrate sends
out a warrant for the extradition of
Mr. X. And we do not go into the
merits or demerits of the mattcr at
all. We do not even examine the
prima facie case. We merely countersign thc warrant, and the fellow is
clamped in jail. Why should this
happen?
I was a little astonished, but it was
a pleasant surpris( to find that even
such a paper as Th", ::':atesman, which
is not particularly
.mti-Commonwealth, wrote in its Calcutta Edition
of the 26th of June, 196?, that this
discrimination should not be there at
all. It referred, in particular, to this
-I am quoting from its editorial article on the 26th of June, 1962. It says:
"Whereas, for instance, a foreign
State must make out a prima facie
case (complete proof is in the nature
of things too much to demand) before securing return of an alleged
offender, a Commonwealth ('ountry
scheduled (all existing ones
are
scheduled, nnd new ones are expected to be scheduled by notification) need merely h.·we its .domestic
warrant for his arrest endorsed in
India; and this is done simply by
verifying that it is a genuine document."
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And it goes on to say:

"Is there

really a valid case
against putting Commonwealth and
foreign States on equal terms, and
demanding at least a prima facie
case from both?"
Surely, why can't we
treat the
Commonwealth countries and the nonCommonwealth countries in a matter
like extradition on the same level?
What happens actually? Let us say
the Government of Pakistan want;; to
get hold of somebody. It sends a
warrant and we cannot even go into
the prima facie nature of the accusation against the man concerned,
and . we have
to
certify
that the warrant is all right, if it
is all right, and the man has to go.
The Law Minister sayS the man will
not go if the offence is of ia political
nature and SO on and so forth. But the
onus is on the man to prove in that
case, and he is far away from his
country even to fight his case in that
manner, and our magistrates are not
having a look at the prima facie nature of the case at all. This is a matter which is of very great importance.
I do not see why this Chapter III
should remain at all. The only raison
d'etre, the reason, for the existence
of Chapter III in this Bill is that there
is a different provision, a different way
of dealing with Commonwealth countries' demands for extradition and the
demands of other countries for extradition. I would suggest that Chapter
III should go altogether, tlltat all references to discriminatory treatment a!
between Commonwealth countries and
non-Commonwealth countries should
go out altogether and that is very necessary because of the peculiar circumstances in whiCh we find ourselves.
And these days, as I was saying, these
POlitical offences can be put so expan.ively and all that, and you never
know what is what. And therefore the
more safeguards we have the better
for everybody.
Then again, Government under this
Bill prOlPoses to take powers to extend
the Sch~ule .of extraditable offences
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with the qualification that they must
India,
under the Indian Penal Code or any
other law. Now, wlUit is the point of
this I do not quite know. At page 15,
in the Second Schedule-this schedule
relates to extradition offences in relation to foreign States other than treaty
States or in relation to commonwealth
countries-item
18 refers
to any offence whiCh if committed in India would be punishable
under any other section of the Indian
Penal Code or any other law. This kind
of an omnibus provision is absolutely
unnecessary. Why can't we make our
extradition law something clear, criL'lp
and nobly worded so that it can be a
declaration to the rest of the world as
to how we look upon the whole matter
of extradition. Extradition is not a
legal duty imposed upon us: extradition is o'l1ly something done because
in ,the international rommunity you
cannot allow with impunity criminals
to go about from one country to another. That ils why extradition is there
in the picture. Why can't We make
that point very plain?

be punishable, if committed in

As a matter of fact, as 'far as COIIImonwealth countries are concerned,
what is the kind of treatment that we
get? When somebody like, for ing..
tance, Bhupat-my friend Mr. Kamath
knows him very well not only because
of the euphonious nature of the two
na.mes, but he belong, to Madhya Pradesh ..
Shrl Harl Vishnu Kamath (Hoshangabad): No to Rajasthan.
Shrl H. N. Mukerjee: I am sorry, to
Rajasthan.
Shrl Harlsh Chandra Mathur (Jalore): He is not from Rajasthan.
Shri H. N. Mukerjee: Now, Bhupat
goes to Pakistan. He never got back,
we never got him back. I do not
know, if Government comes forward
and Says "We do nr;t happen to have
an extradition treaty ith Pakistan" it
is a very queer situation. Pakistan is
a Commonwealth Country, scheduled
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or listed here. We have not got an
extradition treaty with them and we
cannot get thingl done. If our criminals, the wr~ngest kind of criminals
run away to Pakistan, we ('annot get
them back. Yet we say, "All right,
therefore we give Pakistan all these
facilities." Now, what is all this?
Where do we go from here'
Then there is the infamou; caSe of
Mr. Phizo. I do not know, Mr. Phiz0
might look upon himself as a political
reb!'l and that sort of thing. But here
is Phizo who is, 'fram all acc0Unts,
guilty of all sorts of practices which
cannot even .remMely come under the
deflnition of political offences, perhaps.
If that is a debatable matter, that is a
different pr"'PO~tion. But here is a
man like Phizo who goes to a countrY
like the United Kingdom. with which
our relations are of the most ('ordial
nature and most continu~us nature.
a non-stop (<;ort of relationship, and
:ret we cannot do an:rthing about it.
H" goes to Pakistan, he goes b the
United States of Ameri~a. and God
knows to what other country, to carry
on propaganda against our
country.
We get no advantage at all, and vet
'OI'ith all the generosity in the world
we ar" offering, only to these Commonwealth countries, c!'rtain particular facilities. I do not understand
it at all. That is why I feel
that this matter of extradition is
a lot more serious than the Law
Mini.ter poses it to be. It requires a
great df'al more application; it requires
more thought; and it requires more n1'
an attemnt to familarise ourselves with
the extradition laws of different countries. For instance. I am not very deep
student Of this kind of thing, but I
looked up certain books and I di"'Covered that countries like France and
German" have a law that thev d-, not
extradite their own nationals. If their
own nationals have committed a crime
abroad. they punish those particular
national. of theirs in their own countrv accordinl1: to their 'lWn law; they
d~ not extraditE' them. r do not say
that let us acocept it. Britain and the

USA do extradite their criminals and
send them abrOad for trial. It may be
that thi., is a better procedure. I am
not laying down the law in regard to
this matter. But, have we g~'lle into
this matter care-fully enough? Do we
follow the British pattern just because we have in herited the British
pattern? Or do we, when we have got
this opportunity of putting this extradition law on a permanent statutory
basis, haVe the obligathn of looking
up what .the law is in different countries in regard to this matter? But
we do not do so.
Then, again, in regard to political
offenders, whv c.an we not take up an
attitude wh: ~h would be something
like a derlarathn to the rest of the
world? We have not had a revolution
of the sort of the Fren~h Revolution,
and so \'Ie cannot have a declaration
of the rig!lts Of man; but something
like that we can have incorporated
here. In so many Constitutioll's, it is
there. I find or instancfein this book
by Lauterpacht, the Sixth Edition of
Oppenhpim, that:
"In article 12 of the Constituti0'll
of the Russian Socialist Federal
Soviet Republic (May 11, 1925),
the right of asylum is given".
Here, it 15 put in
reads as follows:

French,

and it

"tous les etrangers persecutes pour
leur activite politique ou leurs con-

victions religieuses.J",

which means:
"all foreigners perse uted for
their political activity or their religious convictions.".
Can We not put something like that
on our statute-book? It is something
like a ge3ture. something like a moral
proclamation which should come fittingly from a country like ours, which
always takes a 'Hylier-than-thou, attitude' in so many international matters; Why can we not do that? Why
can we not, when we fe>nnulate our
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law, start on a clean slate, right in a
different way rather than merely follow the dra'Iting procedures of the
time of 'Sir IX, Y or Z or, God knows
what other Briti'sh celebrity in the
past?
I feel, therefore, that there are so
many matters which require to be
looked into very carefully. If a Select
Committee could be agreed to by Government, names oould be coUected a
great deal more easily than by a very
humble individual like myself. Having
had no other aHernative. I suggested
that the matter be circulated for the
pUl'pOSe of eliciting public
opinion.
On the last occa;ion, perhaps, if I may
say ~o in all humility, I had to interrupt the Law Minister, and it was largely because Of the obstruction that I
produced that the matter was referred
to the Joint Committee in hot haste,
but not~ing came out of it. because
the .loint Committee',s report fizzled
out. when the last Parliament was
dissolved, and we aI'" more or less
hanging in mid-air, and we have been
presented with this document, and we
are being told by Government that
"This is a ,simple law, a non-controversj·al luw, we have corrected the discrepancies in regard to discrimination
in :f'3vour of the Commonwealth, and,
therefore, the House should a"'cept it. ...
I do not think that the matter is so
I<imple. It is a very complicated matter. It is a very serious matter. The
Law Commission itself had expressed
a desire to be consulted in regard to
this matter. At least, let us consult the
dYferent lawyers in this country, politically-minded people in this country,
public-spirited citizens of our country,
and let us, after a while-the heavens
would not fall ~I we delay the passage
of this particular Bill 'by two monthspaSs this legislation, after we have
considered the matter with the seriousness that it deserves.

8hrl Hem Barua (Gauhati): I have
gone through this Bill very careully.
At the same time I have listened to
the speech delivered by Shri H, N,
Mukerjee very carefully, He has
dealt with the subject in a very 1au1339 (Ai)LSl)........3.
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dable way, and pointed out the lacunae that are there in this piece of
legislation. I feel that this legislation
depends on a reciprocal basis. Unless the other countries respond to our
pious intentions, this piece of legislation would be only a scrap of paper;
there is no doubt about it.
Shri H. N. Mukerjee has mentioned
about the case of that noted criminal
Bhupat who escaped to Pakistan. In
spite of the fact that Pakistan is in
the same Commonwealth as we are,
he could not be extradited or brought
back, because there was no treaty of
that sort with that country. There
are other instances of such a failure
of this piece of legislation. That Is
what I would say.
Some time ago, we discussed the
report on the Aligarh University, and
it is a shame to say that some people
in the administration were connected
with the misuse
of the university
funds, and quite a few of them who
were connected with the misuse ot
the university funds simply escaped
into Pakistan. Those fugitive criminab; are there even now, and they
could not be brought back only because of the fact that we do not have
any treaty with Pakistan or that
Pakistan does not want to respond to
our request. In spite of the fact that
in the list
of the Commonwealth
countries, Pakistan is put in, Pakistan
has not responded. Therefore, I say
that the success or implementation of
this piece of legislation depends entirely on good-will and mutual understanding.
Wherever there is no
mutual
understanding or there is
absence of
mutual
understanding,
it is bound to be a scrap ot paper and
nothing else. Therefore, I say that as
regards the prOVISIons of this Bill,
some of them are objectionable, and
some of them are unlaudable, but the
spirit behind it is laudable, but that
spirit cannot be implemented unleu
and un til there is some lort of reciprocity comJng
from the countriee
round about U8.
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The definition of the term 'extradition treaty' in cia use 2 (3) strikes me
118 a mest wonderfUl thing. It reads
thus:
"'extradition treaty'
means a
treaty or agreement made by India
with a foreign State relating to
the extradition of fugutive criminals, and includes any treaty or
agreement relating to the extradition of fugutive criminals made
before the 15th day of August,
1947, which
extends to, and is
binding on, India; ".
Shri H. N Mukerjee has drawn the
attention of Government to the comment made by Dr. N. C. Sen Gupta.
affixed to the Fifth Report of the Law
Commis;ion where he positively says
that it is doubtful and it is ambiguous. I would also say that this claus~
which has been incorporated in the
Bill suffers from ambiguity. Now,
what about those laws or those treaties or agreements that Britain entered into with different countries when
we were not free? This piece of legislation seeks to make these treaties
and agreements binding on India, and
on the basis of those treaties and
agreements, we want to see the implemention of this piece of legislation.
But here is a jurist who has pointed
out that there is an ambiguity in these
treaties and
agreements, ambiguity
in the sense whether the rights or
obligations accruing out of these treaties or agreements pass on to India or
to Pakistan. That is the trouble, and
yet this clause is being incorp~rated,
and it is on the strength of thiS that
extradi tion is going to be secured or
an attempt is being made to give it a
legal sanction. I ju'St want to qUDte
Dr. N. C. Sen Gupta. He says:
"But with regard to other foreign
countries India had the advantage
of Extradition treaties by the British
Government
with
those
countries. The question whether
these treaties continue or not iJI

not at all free

fram I!IIlbiguity.

Questions arise whether India

rs

a

Extradition Bill

party to such treaties within the
meaning of paragraph 4 where the
treaties were concluded not with
India specifically but with Britain
on behalf of the
entire British
Empire. Secondly, if the treaty
exists, whether the advantage of
it or the obligations under it have
pa'ssed to India or to Pakistan also
fE'111ains obscure."
Therefore, the anomaly oi this situation can be realised very clearly, and
I would like Government to exatnine
this particular aspect of the matter
whether these treaties and obligations
entert'd in to by British India are obligatory 0" us or not, and how far
they are valid or not. I would like
them to examine the validity of these
treaties and agreements and then alone
have a claus~ like this incorporated
in thi, Bill; Or else, it would be abSOlutely meaningless. I have already
stated that this piece of legISlatIOn
can succeed only in an atmosphere of
goodwill and ;"utual understanding.
and that mutual under~tanding must
bt' an international understanding.
Now there al'e special provisions
made wi'th respect to Commonwealth
countries. We have friendly relations
with Britain no doubt. We have still
friendly re{ations with Britain possibly because of the lesson that Gandhiji taught us. Gandhiji wanted us
to oppose the British system of administration in this country, not the
individual Britisher. That lesson has
gone deep into the psychology of our
pE'ople. It is possibly because of that
that we have friendly relations with
Britain which once ruled us. Or it
may be that we have emerged out of
a colonial system and when a country
emerges out of a colonial system, a
country that is nascent in its development, a country like India cannot
cut herself away from Britain. That
may be the reason.
Shri H. N. Mukerjee has made a
passing reference to Mr. Phizo. Here
is a man who is responsible for all the
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trouble in Nagaland. Here ill a man
who h, accused of genocide, a man
who is wanted on charges of murder,
a man who made the Nagaland run
red with blood. This man has escaped to Britain with a false passport,
an EI Salvador passport. The British
Government came to know about it.
But what happened? Britain gave
him ample scope and opportunity to
boost up the false claim of an 'independent' Nagaland. He went about
launching a campaign of slander and
calumny against this country under
the nose of the British authority.
There were people who encouraged
him po,itively to indulge in all sorts
of campaigns against India. This
might be on the popular level. But
I would cite one instance of the official attitude. The hot haste in which
Britain granted him British citizenship must be an eye-opener to us,
We did not ask for the extradition of
Phizo--there is no doubt about it.
On the other hand, it is also a fact
that had We asked for this extradition, possibly we would not have succeeded. We did not ask for his eXtradition or repatriation to this country for obvious rea·sons.
There are
reasons for that. BUl on thE< other
hand, if we had asked for that. in
spite of Our friendlv relations with
Britain. in spite of' the ~act that we
are in the same Commonwealth. in
spite of the fac: that We are bound
by the same ties, possibly Britain
would not have responded. I base this
idea on the facts before me the fact
01 Britain encouraging Phizd to carry
on a campaign of slander against this
country and the fact of Britain granting Phizo in hot haste British citizenship.
Clause 31 (a) of the Bill puts some
restrictions on surrender of fugitive
criminals. It says:
"A fugitive crintinal shall not
be surrendered or returned to a
foreign State .or Commonwealth
country if the offence in respect
of whioh his surrender is sought
is of a political character .... ".
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I am not opposed to this provision.
But the
fact remains that it is very difficult to
distinguish between treason and political offence, The line of demarcation between the two is very difficult
to draw. That is the trouble. Therefore, I would have liked a clearer
definition of political offences and
treasonable offences. As Shri H. N.
Mukerjee has quoted, in the Geneva
Convention of November 1937, there
was an attempt made to define a political offence. It was a
Convention
which was signed by 23 States ""hich
had undertaken to treat as criminal
offences acts of terrori:.>m including
conspiracy,
incitement to participa~
(;on in such acts, and in some cases
to grant extradition for such offences.
India was a signatory to this Convention. Under these circumstances,
the difficulty arises as to how to define
them, how to describe them, how to
discover the r~al idea lying behind this
definition. In the context Of things
t.oday. any hones: political difference
can be interpreted as treasonable.
It is a welcome provision.

I remember Bertrand Russell once
a'sked, 'Who is a rebel?'. Any man
who tries to question the existing
stutus quo in life in the social or politica} strucfure or any man who tries
to throw splinters on the painted veil
of life is dubbed as a rebel and his
action is described as rebellion'. If
rebellion can be described in so cheap
a term, as it is very often done, anything call be
brought . within the
ambit of 'political offence' and the
arm of the law would be there to
create all sorts of ttouble in the
country.

Then again. under clause 31 (h).

"A fugitive criminal shall nat
be surrendered or returned to a
foreign State Or Commonwealth
country if prosecution for the
offence in respect of which his
surrender i'5 souibt is according
to the law of that State or country
barred by time".
I do not understand this. How
could a criminal action be barred by
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time? 1 do not know of any legislation existing in any country where
action against; criminal offence is barred by t'me. I can understand this
about civil suits,
litigation and all
that. But this is not a ca"Se of litigation. How could action against criminal acts be barred by time? This
was criticised during the discussion
we had last time also. In the Statement of Objects and Reasons, the
Prime Minister says that most of the
suggestions made during that discusaion are incorporated in tbis piece of
legislation, but the trouble i's that most
of the helpfUl suggestions made are not
incorporated in this and the Bin remains where it was. If it were a
case of litigation, it could h~vc been
barred by time. There are countries
which haVe laws like that, but I do
not think any country has a law
which imposes a limitation of t'me on
action against criminal offences.
There is a chapter dedicated to
Commonwealth countries.
So far as
the law is concerned, why should
there be a distinction between Commonwealth and non-Commonwealth
'!Ountries? How do offences of a criminal noture change in the climate ')f
Commonwealth or non-Commonwealth
countries? Offcnce~ are offences: criminal offences are criminal offences.
They wear the same appearance, but
here prOVisions are made according
to which there is a difference between
criminal offences related to Commonwealth countries and the same offences
related to non-Commonwealth countries. By that the GDvcrnment hal
aucceeded in doing only one thing,
making the Bill heavy and bulky,
nothing more than that. If a criminal is dangerous for a Commonwealth
country. he is equally dangerous for
a non-Commonwealth

country

also.

but that is not the pOSition here.
There is a difference sought to be
made, a sort of discriminatory treatment for a Commonwealth country.
As Shri H. N. Mukerjee has said, a
warrant can be issued, the only quest.!011 is whether the si&nature is valid

or not. And then a man can be clapped down, he will lose his liberty.
There i'3 no probe, there can be no
probe into his conduct or offence,
whatever that mi~ht be. That is the
trouble.

15 hrs.
The Second Schedule gives a list of
crimes that might come within the
ambit of this law. There are some
very ins'gnificant items coming in fOI
cxtraditlon. For instance, item No.6
is theft. extortion, robbery and dacoity. I can understand dacoity because
we want the dacoit Bhupat to be
brought back to our country, but not
theft. There might be a theft amounting to a few naye paise. and if this is
libE'rally interpreted, that might also
be an nfff''1ce. Item No. 4 is kidnapping, abduction, slavery and forced
labour. I can
understand slavery,
forced labour and ab:iuction, but kidnapping of 'a particular ;ort is a
natural thing. at least in the urge of
man and in society. whatever it might
be
Shrj Hari Vishnu Kamath: You understand it, but do not appreciate it,
do you?
Shrj Hem Barua: I do not appreciate it, I do not welcome it, but I
understand it is natural in society,
but that shOUld not be II,lade chargeable.
Shrl Kashj Ram. Gupta (Alwar):
But kidnapping is an offence.
Shrl Hem Barna: I said of a certain
oort.
Shrl Kashl Ram Gupta: What is the
certain sort?
Shrl Hem Barna: Possibly you also
SOrt yOU knOW'.
Whatever that might be, it is a long
and comprehensive list, but toward.
the bottom we flnd Item No. 18 which
understand, a certain

u.ys:

"Any oftence which if committ-

ed in India would be punishable
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under any other section of the
Indian Penal Code or any other
law, and which may. from time
to time, be specified by the Central Government by notification
in the Official Gazett" either generally for all forc:gn States or for
all commonwealth countries or
specially for on~ or mol'C such
States or countries."
am not ready to cive this blanket
authority to the Government, because
the list made is already comprehensive. If the Government gets this
power, it might be misused. Since
the Jist is comprehensive. I do not
think the nece,sity of an extra clause
or provision like this in the Bill exists.
There are ambiguities and lacunae
in most of the provisions, at least in
some of the provisions, and this Bill,
there is no doubt about it, was drafted in haste, and the suggestions that
were made during the discussions last
time were not taken serious note of
though the Statement of Objects and
Reasons states otherwise. Because
this is a very serious matter which
·concerns the liberty of man, and is
going to bring about a revolution in
Intcrnational
relationships, I would
say that this BilJ needs consideration.
It must not be hustled. It is just on
the legislative anvil. I Jorn Shri
Mukerjee in suggesting to the Govef'nment that if it is possible, and I take
It that it should be possible, to circulate this Bill for public opinion because it concerns the liberty of the
human being, the liberty of the man
in the street.
Shrtmati B.enuka Ray
Liberty to kidnap alac!

(Maida):

Shrl Hem Barna: I did not say like
that. I did not say that liberty to
kidnap should be provided, but then
I would say that since it cOncerns the
liberty of man, it needs deeper understanding, it needs deeper realisation, it needs deeper
consideration,
and I request the Government to give
deeper consideration to the proviJ!ioD.t
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of the Bill before debating it in this
House.
Thank you very much.
Shri D. C. Sharma (Gurdaspur):
have listened very attentively to the
two speeches that have been made
on this Bill before me.

I think Shri H. N. Mukerjee is ,I
perfectionist, and I believe perfection
i'i; a quality you cannot have in any
kind of legislation which is devised by
human beings, far less in a piece of
legislation which aifects our relations
with other c._" tl t,.ies. I believe one of
the flllldanH'nt:l1 points ill legislation
is thi.'i, lhJt we learn ;IS ~ime passes,
and that OUl' legislation also improves
in the light of the experience that we
gain from our own country and from
other countries. Therefore, I believe
that this cry for perfectionism, which
has been equated with the desire ror
delay is not a very desirable thing.
It bas been said tbat it should be
referred to another Select Committee.
After all, a Select Committee will consist of the Members of this House, as
the tIrst Select Committee did. I believe that those Members have pooled
their brains as far as this thing is
concerned, and we have got the best
out of them. I do not believe much
.... ill be gained by circula ling the lUll
far public opinion. I think very few
persons understand what the Extradition Bill is, and very few pera<ms
will be interested in it even if th'!y
",.understand it. So, what has been
done has been done in the inter .... t. of
our
international relations,
in lh.,
interests of our rleatinns with tho,
Commonwealth countnes, lind lU ll1e
interests of our relalion~ with thOIlC
countries with which

treaties.

WL-

have

som~

One thing has been forgotten by
the penono who prpceded me. and II
is this that the essence of this Bill
is reci'procity. We give only what
we receive, and we receive only what
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[Shri D. C. Shanna]
we give. I do not think there is any
favoUTed nation treatment given to
any countries of the Commonwealth
or any foreign country 'or those countries which are called Treaty States
here. I do not think any such thing
has been done.
After all, our relations with all the three types of State.~
are going to be governed by the basis
of mutuality. They will
get
the
treatment which they give
us. We
will deal with their offenders as th"y
deal with our offenders. Therefore, I
think that this reciprocity which ;s
the fundamental basis of this Bill ha~
been 'overlooked by the persons who
have talked of favoured nations.
8hri Bari Vishnu Kamath: But reciprocitv is not the basis of our foreign
policy.
Shri D. C. Sharma The difficulty
with you is this. When you aTe speaking, half of vour words get lost ;n
your beard. 'So, I do not
understand what you are talking about.
Shri Bari Vishnu Kamath: You understand Teciprocity to which I relerred.
Shri D, C, Sharma: I was submitting very respectfully that the essence
of this Bill was the sense of give
and take, and I think
it is a very
healthy thing. But there is one question which I want to ask, and it is
this. I refer t'o Clause 2(4),
It reads:.. 'extradition treaty' means a
treaty Qr agreement
made
uy
India with a foreign State relating ..
to the extradition of fugitive criminals, and includes any treaty or
agreement relating to the extradition of fugitive criminals made
before the 15th day of August.
1947, which extends to
and i~
binding on, India.
'
HerE', I haVe a list of countries
which We have had extradition treatie. before 15th August, 1947. It is
IUrprising to kn'ow that number i!
yery very large. We have had treatilll! with Albania, Argentina, Austri"

Belgium, Bolivia,
Chile,
Colombia.
Cuba. Czechoslovakia, Denmark, Ecuador,
Finland,
France,
Germany,
Greece, Cuatemala, Hathi, Hungary,
Iceland. Iraq, Italy, Liberia, Luxembel'g, Mexico, Monaco,
Netherlands,
Nicarugua, Norway. Panama, Paraguay, Peru, Poland, Portugal, Roamania, Salvador, San Marino,
Spain,
Switzerland, Thailand, U.S.A.. Uruguay, Yugoslavia.
Shri Hari Vishnu Kamath:
long list indeed!

Very

Shri D. C, Sharma: We have our
treaty 'obligationns with so many countries. I feel that in some of those
countries the pattern of Government
has changed very much. I do
not
stand in judgment over the pattern
of their governments. I do not say
that the pattern of
government is
good, bad or indifferent. But, in some
'of those countries the
governments
which were holding the field then are
quite different from th" governments
which are holding the field noW. I
think their values have changed. 1
believe some of their laws have undergone
modification. I
believe
their politics
arf' different trom
what they used to be. I believe
that some of them have revised tnei\"
Penal Codes. All that has been done.
Now. I want to ask if it is in the
interests of our country to keep up
treaty obligati'ons, so far as extradition is concerned. with these countries.
And, if we are doing so, may I knoW'
if the Law Ministry has studied the
new constitutions that have come into
farce in thOSe countries, the new laws
that have been promulgated in those
countries and the new set-up
that
sam£' of th'os(' countries have now. I
believe that the Law Ministry is leading us into this very big thing in a
way. if I may use thai expression,
blindfoJdedly.
Now. what is happening in some or
those countries?
In Czechoslovakia,
now, I think the deftnition ot crime i.
quite different from what it used to
~e when we entered into !Teaty ob-
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ligations wit.h them. Similarly,
~n
<Jthel" countrJes, the definition has undergone a change. In Cuba, for instance, I heard that what is political
£ctlOn now was not political action
before the 15th of August, 1947. In
the. ~ame manner, in Spain, what is
politIcal action today was not there
before 15th August, 1947.
Thailand
has also underg'one some kind of revolution. AlI these
countries
a,.e
there. We had treaty relations with
Portugal also. Portugal has changed
very much; and I think we do 'lot
have anything to do with PortugaL

I want to ask the Law Miniqier
... ery respectfully if he is going
to
,am~nd thi8 .legislation, to modify it
or It he IS gomg to stick to it as somebody will stick to some hoary tradition of his family Or to some ancient
tradition of his land. r feel
that
more. thought should have been giv~n
10 thl, lIst than it has been given. I
ieE'1 that it is due tram the Law
Minister that he should study the extradition laws of th'ose countries and
place a statement on the Table of the
House to show how far they can be
'honoured.
Dr. M. S. Aney (Nagpur): When?

Shri D. C. Sharma: As soon as he

·('an.

Dr. M. S. Aney: After passing this
Bill or before passing it?
Shri D. C. Sharma: As soon as he
can. I do not think it can be done
before the Bill is
passed. But he
should place this statement at least
afterwards. showing in what way the
extradition laws of thOse countries.
the law, which they have passed recently. are going t~ all'"ct Our country.
.
Unlike Prof Mukerjee and
som~
other friends of mine. I believe in the

Cnmmonv.,'enlth relationship which my

country has. I believe in that relationship even th'ough the Common·
wealth is a very expanding family. I
think thf're should be no family plannlllg a, far as this Commonwealth ;,

Extradition Bill

494

concerned. I want the number of
Commonwealth countries to increaae"
I want that we should have our re~
lations with them. So far as these
Commonwealth countries go, I d'o not
think we have any treaties with any
of them. Even if we have any treRty
with anyone, I feel that we have not
been served well by any of these
countries.
Take, for instance,
the
case of
Pakistan. I do not think
Pakistan
ean point out to any fugitive criminal, according to the laws and constitution of that country, who has
found shelter in this countTy. I do
not think there has been any instance of that kind. Similarly, I do not
think there has been any
fugitive
criminal, in this sense 01 the word,
from the United Kingdom whom we
have given shelter in this country.
But, so many persons who have committ~d crimes in my country find shelter in Pakistan. Of COUTse, the classic
case was given by my friend, Shri
Mukerjee; it was the case of Bhupat.
Bhupal has. somehow, ("orne in the
limelight in the newspapers. But,
there are so many other persons who
havt: committed crimes here and gone
across the borders. We cannot lay
our hands upon
them. Again. the
case of Phizo was referred to by Shri
Mukerjee. r also feel very sore about
it. I am not talking about his 101,tical activities; I am talking about
his non-political activities.
Certain
charges of murdeor and something like
that ar.. pending against
him. He
found asylum in the United Kingdom:
not only that; he also became a !itizen of U.K. Now. he is free to go
wherever he likes. He can
go to
Pakistan and create trouble for us; h~
can go to U.S.A. and create trouble
for us; and hf' can go to the United
Notions and do
some propa8ynda
against us. So, I feel that whereat
thc countries mentioned in that list
have extradition relations
with U:;,
which are almost obsolete. th~ countries with which we should have relations and which .h'ould .crve us on a
basi~ of reciprocity are not comln~
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forward. I hope that when this Extradition Bill is passed and when we
have mutual treaties, somethmg will
happen. I feel that Indian public opinion is very sore that some per~uns
who can create troub.e-I am using
the word in the widest sense-in our
country c'ould have found asylum in
some of those Commonwealth contries. Not only that, but that 'hey
should have become citizens of tllOse
countries.
I will now refer to the
Second
Schedule now. Inspite of the obJections taken by the hon. speaker who
preceded me, it is very comprehensive
and drawn up with a great deal of
care. I am very happy to find that
some of the anti-social crimes which
are defacing the world today and
which are a sad blot on huma'lity
have been listed in it and I hope this
list would be a deterrent to those
wh'O' commit crimes against humanity.
A gentleman who preceded me said
that we could understand
decoity
being included but not
theft. He
does not perhaps know what thefts
also form part of anti-social cr:mes
and if one theft does not have much
effect, so many thefts can
havE' a
cumulative effect which
affects the
morale of any country. That is why it
has been included. Again, objectlon
was taken to kidnapping. We
!Ire
aware that there are gangs of kidnappers here and they mutilate children and maim them and now and thEm
we read about them hi newspape'r"
All these anti-social crimes have "een
clubbed together in this list. Then
there are some crimes which are very
daring in their nature assault on a
vessel. All these things have been included and this list has been made as
foolproof as possible.
One of the
problems acing the world is immoral
traffic in women and girls. There is
an'Other problem-slave labour.
So
many international conventions 'lave
been held on this subject. It is :ood
that we are having this Schedule in
order to put on the black list all these
crimes.

Some persons have taken objection
to clause 31, especially 31 (a). I feel
that all the sub-clauses of clause 31
are humanitarian in nature, if I may
Use that word. They are a guarantee
again3t the wrong application of th'"
Extraditi'on Act and
an
insuTdnce
against harassment of citizens from
some other countries who may find
asylum here. I am happy
at the
safeguards provided to these per,ons
who may be declared as criminal offen_
deTs of some country. For instan~e.
you cannot take a person to task if
if the alIenee is barred by time.
15.24 hrs.
[SHRI MULCHAND DUBE

in the Chair)

You cannot hold a person respor,sible
for an offence committed prior to surrender. It says here that he shall
not be detained:
" .... or tried in that State <,r
country for any offence committed
prior to his surrender or return,
other than the extradition olIence
proved by the facts on which his
surrender or !'eturn is based."
Thus, we can say, that this a Bill
which safeguards the liberties of dtizens and clauses 31 and its
~ub
clauses are very happy pOinters in
that direction. Our countTy
:.as a
very splendid record in its dealings
wi~h these
persons who have been
thought to be guilty of some pol:tical
offence or something of a
political
character. I am proud of that recot'd.
This thing has 'been enshrined in cl"use
31 (a) of this Bill. No one will be
handed over to allY other country if
his crime is of a political character.
Some pe'rsons asked the
question:
what is the political character?
We
all know what things are of a ~oIi
tical character and it is l1'od that it
has been left vague like this. 11 it
has been defined more particularly,
there would have been trouble for
those peTsons who sometimes are up
against certain forces in their own
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country and who seek asylum in
other country.

~ome

I do not say that there is no .·o·om
for improvement or that it does lot
contain
imperfections.
I
hope
that it will be improved as our eXperience of its working grows and as
our knowledge of conditions prevailing here improves. With these words,
I commend this Bill and I hope that
it will receive the approval of the
House.
Shri Gauri Shankar (Fatehpur):
Sir, I stand to support the amendment moved by Shri Mukerjee. This
is a very important B:ll under the
presen t circumstances. A long
list
of certain countries has been mentioned.
Our treaties
with those
countries on the 15th of August
1947 were there and our relationship with them
were friendly
at that Lrne. Now,
circumstances
have changed with time; some countries are antagonistic at present and
unless the list is revised it would not
be safe and proper to undertake this
legislation and so it becomes very
necessary that before it is legislated
it is circulated for eliciting public
opIDlOn. It is again a very delicate
. thing because it affects our international relationship with other countries. We have to be very cautious
and take only such steps so that we
improve our posit'on and we do not
allow such criminals to take refugfi'
in other countries so that no action
can be taken against them. There are
instances when our nationals, crim..inals, haye migrated to other countries
and have "been given refuge there and
were treated as nationals of those
countries. As Shri D. C. Shanna said,
there is a limit to reciprocal dealings.
We cannot agree to reciprocal terms
with countries which are not friendly
to us.
Then I find that there are so many
anti-social crimes which have
not
been included in th's Bill, and actually they are the most important
Items. As has been pointed out just
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now, there have been cases of kidnapping of girl,. I fmd that there
have been mass conver.ions also by
foreign missionaries and nothing has
been suggested as to whether they
haVe been intentional or w.lful
or
there has been coercion. There should
be somc measures taken to safeguard
Such activities also. I find there il
nO ntC'ntion of it in the Bill.
Again, as has been pointed
oul
rightly, the provisions of clause 31 are
there, but if thcy are allowed to stand
as thcy are and are allowed to be
passed like that, We are going to meet
with harm later on. Under these circumstances, in order to have a congenial atmosphere and in order to
ensure fuI! reciprocity, We have to see
that this Bill undergoes drastic changes, and for that purpose, eliciting of
public opinion is very essential.
If We undertake this legislation in
haste, then it would be no remedy. As
has been just remarked, there was
a Joint Committee and there was a
report made, but with the change of
circumstances. with the change of
relationship whh other countries, it
is still very important to have an
idea about the changed circumstances
and then to legislate according to the
changed circumstances to ensure reciprocity only with those countrfes
which are on friendly terms with us.
Otherwise, it would be futile. We
may do full justice to the criminals
of other countries who are no antagonistic tenns with u·s, but those
countries would not do the same thing
tor us. So, we have to give due consideration to theSe aspects.

Without going Into details of the
provisions of this Bill, I would subm..it
that I stand to support the motion
that this Bill be circulated for eliciting public opinion befoT<' it is brought
In for legislation.
8hrl K. C. 8harma (8ardhana):
Chainnan, Sir, I welcome this Bill
because it is of utmost necessitv that
a Bill like this should be brought before Parliament and passed. I do not
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understand much of the
difficulties
put forth by Shri H. N. Mukerjee
and hiB hon. f.riends. The simple fact
is this: does any society, any counlry, anywhere in the world, like or
.does not like peace and tranquillity
among its own people in its own land.
.It it likes, then it stands to reason that
.if a crirninQj or a murderer
runs
away to Pakistan by just crossing two
miles on the border. that man should
be brought to book. If we do not
.have tTl'aty, for instance, with Pakistan on this matter, there would be
neither peace and tranquillity in India
. nor in Pakistan.
A~ to the matter
about political
consequences-what the consequences
would be-it i, nothing, for the simple reason that a criminal is a criminal, who does something which is an
oll"ence under the law of the land, an
ofTl'nl'e against his OWn people. Such
a man deserve~ no "~mpathy whatsoever· The only
difference between
the law of the' land operating within
the jurisdiction of a country and the
extradition
j)\-ovisions
is that we
romp to certain agrN''';cnls with certain other countries that those criminal, ,hould be Iirought back to us
and be properly punished. If the
criminal~ on the other side run into
our country, we will send them back.
Rere. it is a question of simple natural justice. This comes through an
f'volution.

I now put a straight question. You
want thaI your country should develop and have certain amenities wh.ic':l
rna,' be !(ood. You want certain enginecr'ng skills should be learnt from
other countries which ar" friendlY to
us. BlI! doe~ it stand to reason that
vou \\lill have no peace and tranqui-

ility in your own land when you have
lh~ help of the United Kinj!nom administration Or the United Rtates adm'nistration but will have their engineering skill? Though you want to
haw, the wherewithal and add butler
to vour bread tomorrow bv g~ing
mo~('\' or expert advicl' from them.
you will not just like your wife <and

children to sleep in peace anti tranqUillity in your own homes Wlth just
the help Of the' United Kingdom administration or the United States administration.
Is the butter on Ule
br~d more important than peace and
kanquillity?
The conditions beillC
such that it is impossible in the present conditions of the world that countries should not have treaties amon.:
themselves to feel and be ensured of
peace and tranquillity and to do juatice to the criminals and punish the
criminals, wherever they are, for thl!
acts which they have done
against
society. As to what is the necessity
for this
measure
has
been gone
through and enshrine in three different Acts. Some of them are not those
which have been passed after India
became independent and could not
be well applicable to India, and therefore the need has arisen of a new
legislation, as it is, is good enough to
proceed with.
As to what will happen tomorrowthat this difficulty or that difficult,.
will arise and so on-need not trouble
us much. I beg to slate that the law
is what is called a fundamental, dynamic continuum. It continues on the
principle of natural
justice; yet it
changes and it is dynamic. 0" the
fundamental aspects of human life, it
will have its salutary effects and will
serve humanity as it has been serving
humanity since man was called civilised and had some idea of settling
peacefully the disputes that arose in
the community. So, there need be no
trouble about it. What will happen
tomorrow or what will be this definition and that definition are
things
whiCh the law will take care of, becauSe it is a continuum. It is a fundamental and
dynamic thing.
It
('hang"" also as the needs and condi!.ions of society change.
With these
words I support this
Bill and I think it need not be circulated for eliciting public opinion for
the simple reaso~ that it is in con.tinuity with the law that is now in e:dat-
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ence. So,. the Bill need not be circulated. The Bill as it is, in good and
it should be accepted.
Dr. M. S. Alle~: Mr. Chairman, the
motion beiore the House is for consideratiOn of the consolidated meallW't' in respect of extradition.
The
ma·tter contained in the Bill is not a
new one. It is more or less a COnllOlidation of the law that was existing
previously, eertain aspects of it which
they thought proper have been adopt-

ed.

Some hon. friends have sugge&ted
that the Bill should have been circulated for public opinion. I would not
be sorry if it is sent for circulation
and more opinion is elicited thereon.
Nor would I be sorry even if the
Bill is referred to a Select Committee.
But the point is that the Bill even
as it deserves to be considered by
Us .eriously
for th's reason.
The
necessity for a prope!"
consolidated
Extradition BiU is b{'lte!" felt
now,
and the BHI is more urgen tly needed
now then it was when this country
was not an independent country at all.
After 1947, the conditions have completely changed. Moreover, because of
the development of th(' means of
communication, the conditions of communication have also changed enol"mously. We have b .. en brought into
closer contact with almost the whole
world. Not only that. Accessibility to
places of the longest distanCe in the
world has become
mor"
possible.
Therefore. offenders of oth!'!" countries
have easy access to come lwre and
offenders of our country have easy
access to go to other countries. Under
theSe circumstances, it is necessary
far .us to see whether the old law
does no! r('quirc to be changed by
us or not. Both on account of the
change in our own

statu~

after the in-

dependenCe of our country and on ac('ount of the changes in the .. nvironment in which we have to work and
administer our Own country and keep
up our relations with other countries,
the neces.ity for changing the extradition la"fn and consolidating them 811d

..
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putting them on a pmper basis would
be understood by any reasonable man.
The fact is that extradition law is
in a way part of international law.
Those who want to have international
existence and relatrians
lCaIUlot do
without having an extradition law.
It is, in fact, a sign of the civilised
status of a nation which has got its
own extradition
law to deal with
other people and other nations.
In
view of theSe things, the Bill that is
brought here in our opinion deserves
to be considered by us. I believe we
can leave it to the good sense of the
authorities to think over the matter
and judge it in the light of their experience. There is nothing SO very
revolutionary Or striking in this law
as to make us feel that if this Bill
is passed today, we are trying to introduce any dangerous principle.
Regarding the distinction ,between
Commonwealth natioll8
and
other
nations although I want our country
to rem~in a part of the Commonwealth
I do not like that distinction to be
here. Alter ail, our co-existence a8 a
Commonwealth nation has not done 80
much good to us as we thought it
would lead to. On the other hand,
it has become a source of inconvenience
to us in several ways. We can remain
in the Commonwealth, but we have to
tlnd ou!" own way to carryon in this
world. So, for th .. present, wh .. n we
recognise our existenct' as a Commonwealth nation, there is no harm in
admitting that fact in this law also.
But the sooner the occasion Come" to
do away with that thing and to make
our law such that we may deal with
all other countries in the' same spirit
of equality, friendship and cordiality
as with this particular set of CommonWealth nations, the better it will
be. In doing that, it is only ~ecogni
sing a fact which exists today, though
it may not be very pleasant, b .. cause
our recent experience of the Commonwealth has shown that those whom
We thought to ~ our best friend. and
with whom our aSSOCiation, we
thought, would lead to profit, are
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thinking of doing something to advance
their countr:es in their own way and
we find that it is causing dam"g~ to
\IS in the economic mhere also.
The story which has been told by
Ilur friend, the hon. Finance Mini,;ter,
yesterday in his statement is not a
very encouraging one, Howev"r, the
wo~ld is like that and it is in thi.
wOrld that we have to live, So ,if we
put in lhe
word "Commonwealth"
here, we recognise the condition under
which we are working at
present,
Anyhow,
I
know,
the
real
.uccess of extradition law docs not lie
In making this law, but in making the
extradition treaties with other nations,
There, we have to deal with other
nations on the principle of reciprocity.
Therefore, when we actually deal with
other nations, we are sure that our
Law Ministry and the External Affairs
Ministry would take all the care to see
that ~e &ive to other nations only
that which we are able to get from
them. If that principle is kept in mind
there is no harm in OUr passing this
Bill and allowing the Government to
carry on extradition measures On the
basis of this law. For this reason, 1
,ive my support to this Bill that has
eome up here tor the consideration of

the House.
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31. A fugitive criminal shall not bl>
surrendered or returned to a foreign
State or comonwealth country(a) if the offence in respect
of
which his or her surrender is sou,ht
i, of a political character Or if hE'
proves to the satisfaction of the
magistrate or court before whom he
may be produced or of the Central
Government that the requisition or
warrant for his or her lurrender hal,
in fact, been made with a view to try
or punish him or her for an offence of
• political character."
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Shrlmatl Renuka Ray: Mr. Chairman
Sir, it was while listening to th.
debate on lnis Bill that I felt
compelled to say a few words. Shri
Mukerjee and so~ other subsequent
speakers raised a certain objection
I think Shri D. C. Sharma al~o read
a list of the names of the countrie.
with which we have extradition treaties. Their objection to this
Bill
being passed Or tbe Act being brought
into force now is that these treatlet
with the countries with which we have
these extradition treaties in the past
....ere entered into before 1947. That, I
think, was th£' main cont~ntion of some
of the hon. Members who spoke. Sir.
I am not. a lawyer, but from a reading
of this Bill it seem. to me quite
obvious that th is does empower the
Cpntnl Government to make" such
modifications, exceptions,
condition.
and qualifications as may be deemed
expedient for implementing the treaty
with that State" -that mean.~ a treaty
State or any other State accordi~g to
clause 3(3)2. This is also explained
later on in the explanation given In
the Bill. Under these circumstances,
I do not think the point raised by
lOme of the hon. Members does provide a sufficient excuse to kN'p t!tll
legislation pending. In view of the
fact that unless we have some Act
Immediately to give legal sanction to
the agreement as the old Act no longer operates, those fugitive criminalJl
who should be extradited trom India
connot be sent back to the countrletl
concerned, and vice versa It ia abs0lutely euentlal that this Bill .hould be
paued without any delay. Since the
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point made by hon. Members has actually been met, as I mentioned earner,
1 do not see any reason for this objection being
raised. Prof Sharma
Raid that there are some countries like
Cuba and Czechoslovakia with whom
we have extradition agreements but
wbere such agreements may have to
be changed in view of the fact that
changes have taken place in the constitutional structure in those countries.
Shri Mukerjee was probably thinking
of 80me other countries where changes
have taken place. But, whatever be
the nature of such countries, even jf
we paSs this Act, it is possible, in the
notification that will be made ,for thE'
Government to make such changes,
modifications, qualifications and
eXceptions as it thinks fit becau<e it is
a reciprocal thing. The Extradition
Act is not an Act which India only has
passed agreeing to send fugitive crimminals from other countries. A similar
gesture ill made for India by the other
countries. It is a mutual agrO-ement.
Tha~ brings me, Sir, to the ques~iun
of commonwealth countries. Why is
there this diseriminaJtion be<twet'll
commonwealth eountries and other,;?
1 preswne 1Ihe distinction is there Lecau."" the commonwealth countries
give .:iimib.r Iaciliticti to India. Thl.lt
also is a mail;\;eT of mutual agreement.
I do sec the point raised that in view
of certain recent happenings in the
United Kingdom in particular, it may
nr.1 be always necessa:ry for us to
!ltick to agreements in other matters
of importance to us. We find that the
mothf'r country of th~ ('ommonwealth
It.<>elf doPs no1' feeltha~ 1t is necessary
to S'tick to agreements in the paS'!.
But as tiIle BiB stands today, I think,
we can pass i~ quite safely, because
We find thllllt in clause 12(1), it is sa'd:
''This Chapter shall apply to
any such commonwealth coruntI"Y
to which, by reason of an extradition BlITangement entered into
with that country, it may seem
expedient to 1he Central Govemme>rrt to apply the lIaDle."

That mea.ns that if the Central GryveTnment does not wish to apply it to
any commonwealth colUlltTy it need
not do so. Therefore, I think the'
point made b()th by Shri Muke....;ie ..
and Shri Hem Barua on this Score has
been met.
A, for Shri Hem Barua's point that
theft
and kidnapping
are lesser
offences. I am afraid, Sir, hon. Members of this House and the country
outsed.. will agree thalt it is ficA; so and
the fa("!. that Sciliedule II includes
theft and kidnapping is correct.

Sir. I did no; gpt up to make a long
<pet"<'h
I think the difficulty raised
dC>ffi not really obtain because the
Government retains the power to
make the necegsary changes even m
t,he trea·ties which they have entered
into bpfo,.,,, 1947 by notification.
Lastly. J think it is very necessary,
if we are thinking in terlll6 of one
world. that criminals of one oountry
when they go to anoth<'r country do
not escapp on that accoun,t, arui an
EX'radition Act ~hou.ld be operating
in all the countries. I am sure that
"" far as we arc concerned it will i'a
applied in sueh a way as wHI fit in
with the changed condltiOll1S in those
countyies with which we m'iy have
had agreement5 before 1947.

With thesp words. srr. I support this
Bill.
Shri Lahrl Singh (Rohtak): Sir,
therE' is no doubt that the ExtradWon
Bill should be passed. There is no
dIspute on tiIli. pam,t. But the mos1
important pomt is that a dir;tinction
has been made between fugit've CTimina:ls of a commonwea.Lth oountI:ry and
tJhose of other countriEs. Clause n
pSlr'ticularly refers to that point. It
says:

"Nothing contltined
in 1Ihi9
Chapter shall apply to fugitiw
crim.ina1& at a commonwealth
oounotry to which <lIapter m
applirM."
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In the firs~ place, Sir, there should
not be any distinction because if such
a distinctiOill is made the most important point that will come in is the
one that is of a polJiitical nature.
There is also one ambiguity. Clause

'1 of Chapte<r

n

SIllY'S:

"(2) WiJthou! prejudce to the
generabty of the foregoing provlsioru, the magistrate shall, in particular, take such evidence as may
be prcduced in support of the reouisition of the foreign State or
commonwealth country.

On the one hand, we say in clause 11
bh.,t ,the Bill only applies to countri"s
other than eommonw...alth coon tries
and, on the other, in clause 7 the
magistrate is empowered to take evidence even in the c)l:Se of a foreign
State or a commonweaJ.th country. It
turther says:
.. and on behalf of ~he fug:tivc criminal, including any evidence to show t)"lI' the offE'llce of
which the fugitiv!' crimiTUlI is
accuSlCd or has been cOlrlvicted is
an offenre of political ch.aracif'r
or is not an extradition offence."
1bererore, here it has been particularly mentioned that even in the case
of fugitive criminaas of commonwealth
countries the magistrate can go into
the matter and take a deci.>ion. Clau,a
11 says that iIt cannot be done. It
wiD create some difficul'y because
afterwards it will be pleaded that the
magistrate cannot do it \lndE"!" "lau<e
11 whereas in clause '1 it has been
cJ('arly provided that the areused can
lead evidence. Therefore, I request
that this distinction made in claus" lJ
.hruld go. When clause 7 Is there.
llbeI'e is no need for this CLatuse 11.
Clause 7 applies to rug'tive crim'nal!
of commonwealth countries as wl"l1 QlI
other countrll!'S.
Secondly, under claUS(' 31, if the
af!ence in respect of which his surrender is sought is of a political <ftaracter or it be pl'O'IIIEIS to the satisfaction of the magiArate or court before
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"hom he may be produced or of the
Central GovernmeIl't that the requisitIOn or warrant for his S'UI'render has,
In fact, been made willb a view to try
or punish him for an off""" .. of a political character, a fugitive criminal
shall not be surrendered or returned
to a foreign St~te or eommonweal:h
coun<try. So, a fugiJtive criminal of .1
CGmmonwealth country can, according
to clause 31, take up this plea but he
cannot lead evidence. So, a dist,n,,·
tion has been made between clau.oe 7
and olause 17. In one case h.. car,
lead evidence. But, according to
clause II, he cannot lead evidence; hp.
ella not take advantage of it.
16 hrs.

Again, in clause 31 it ha, been pro'ided thlll h" can satisfy thE' maglst,.ate Why this 'ambiguity? How Clln
:If· satisfy the magistrate when YO'I
c!n not giv{' him' the right to
lead
('\'idencc, So, my request to the f..aw·
~ll1lister is that even in clause :U IJ
person "hould b('allJOwed to lead ev;d<,nce to sa'tisfy the court. The ambip,uity should b .. removed. Becaulk',
111<'re is a'll apprehension that in the
leng run the magistrate will not "'"
,ble to utj.jjze clau.ge 31 for person.o
claiming that they are being prosecuted on account of having committed
,on offE'llC!' of a political na~urE'.
f~t cause
of thL. ambiguity. in the
leJj:: run the m~gistrates will rePI
helpl('ss. There iq no remedy Ix>.~au;e
he cannot go to the High Court: h~
('annet file a revision. At the sam!'
time, the hands of the magistrlllte 8~e
n'stricted. So, I ~uld submit that
this ambiguity should be removed
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section (1) or any subsequent
notified order, restrict lIu.ch
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application to fugitive criminals found, or suspected to
be, in such part of India as
may be specified in the order,
(3) Where the notified order relates
to a treaty State,(a) it shall set Dut in full the extradition treaty with that
State;
(b) it shall nDt remain in force
for any period longer than
that treaty; and
(c) the Ce'ntral Government may,
by the same or any subsequent notified order, render
the application of this Act subject to such modifications, exceptions,
conditions
and
qualifications as
may be
deemed expedient fDr implementing the treaty with that
State,"
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(4) Notwithstanding anythil1g contained in any other law for the time
being in force. any legal proceeding
(whether civil or criminal) which may
lawfully be brought against a Commandant. Assistant Commanda:nt 01'
riflema:1 for anything done or intended
to be done under the powers conferred
by, or in pursuance of. any provision
of this Act or the orders or rules made
thereunder, shall be commenced within three months after the act complained of was l'ommittcd and not
otherwise,
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(2) Without prejudice to the generality of the foregoing provisions, the
magistrate shall, in particular, take
such evidence as may be produced in
support of the requisition of the foreign
State or commonwealth country and
on behalf of the fugitive criminal, in-

eluding any evidence to show that the
offence of which the fugitive criminal
Is accused or has been convicted is an
uffence of political character or is nol
an extradition offence.

11. Nothing contained in this Ohaptel' shall apply to fugitive criminals of
a cO'mmonwealth country to
which
Chapter III appliies.

n:if

~~if,~'f;~'f; ...

~~

(n

i:f

~

1f~ mT §m ~ :--

12. (l) This Chapter shall apply only
to any such commonwealth coU'ntry
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country, it may seem expedient tothe Central Gov{'rnment to apply the·
same.
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Shri A. K. Sen: Mr. Chairman, I am
surprised a little that Shri H. N.
l'{ukerjee, speaking o'n behalf of the
Communist group, has opposed this
motion and on a ground which appears rather strange to me. He says
that this Bill should have been sent
for circulation for public opinion before this motion wa., moved. This Bil]
went through a Joint Committee of
which Shri H. N. Mukerjee was a
Member. The report of the Joint
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Committee was unanimous. It is on
the unanimous recommendation at
the Joint Committee that changes were
introduced and the origi:nal Bill suffered alterations, precisely the same
changes which were recommended by
the Joint Committee of which 8hri H.
N. Mukerjee was a Member. The
Joint Committee thought that there
should not be a separate list of offences
for the Commonwealth countries which
list included offences like treason and
piracy. At the time when the motion
for reference to a Joint Committee was
made, I personally thought that treason should not be there in the list of
extradition offences because it was a
term of very wide import and some
Commonwealth country with which
our relation may not be particularly
friendly at a particular moment, might
use this term treaSOn to cover all sorts
of offences. That is why separate lists
were completely removed and one list
was agreed upon which does not contain any
reference to treason
or
piracy.
16.24 hrs.
[MR.

DEPUTy-SPEAKER

in tlte Chair.l

The differenc(' between CO'mmon·
w"alth countries and other countries
is one of proced1.lrc. The offences arc
the same. Nothing which falls out,ide this category of offences could
attract the provisions of the Extradition Act. The procedure is differenf.
by rea,on of historical circumstances,
because in all the Commonwealth
('ountries, the procedure has been,
first of all, endorsement of a warrant
issued by the country seeking extradition and then an enquiry followed
after the e:ndorsement by the magistrate concerned, whereas in the case
of non-Commonwealth countries, thl'
procedure is a little different. There
is no warrant issued initially.
Enquiry by a magistrate starts on an
i-mtimation by the Central Government, and then if the enquiry discloses a prima facie case, the magistrate is(;ut's a \\'DrranL Even then
the CC;'Jtr~ 1 G::)': .:rrunc: :1t n1ay interven(~
and nco,] ""~ ~.llomatically issue an
extradition order. That is the posi.
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[Shri A. K. Sen]
tion. The procedure as different because of historical reasons
because
in all the Commonwealth countries
the same procedure obtains vis-a-vi;
our extradition demands also. That is
• why that procedure was foHowed.
But, on the substance of the matter,
no difference is there in the Act itself. The offences are the same and
the enquiry is a statutory nece~ity, a
statutory obLigation and the magistrate
has \0 satisfy himself before making
an order in either case that there is
an extradition offence proved and the
extradition offence is an offence covered by the Schedule which is the same
for all the countries.
Then, there is a further safeguard.
Simply because it is an offence within
the Schedule, it does not follow that
there is extradition as a matter of
course. The treaty itself will specify
which of the matters would be cavered treaty in the case of non-Commonwealth countries and mutual arrangement in the case of Commonwealth
countries. Then, there is a further
safeguard that in extending the application of this Act to Commonwealth
countries
or
non-Commonwealth
countries, as Shrimati Renuka Ray
was good enough to point out. the
Government of India has been given
power to apply with such modification, and alterations as mav seem
fit and proper. This is claus~ 3 subclause 3 (c) which says:
"the Central Government may,
by the same Or any subsequent
notified order-supposing there is
a notified order applying to a particular country and changes occur
in that country; a subsequent
power of notifica tion is also
given-render the application of
this Act subject to such modifications, exceptions, conditions and
qualifications as may be deemed
expedient for implementing the
treaty with that State."
There is a similar provIsion with
regard to Commonwealth countries in
clause 12 (2), so that the first require-

ment is a treaty. This is power given
to the Government to apply the provisions of this Act for the purpOse of
implementing the treaty with such
modifications as the Government may
decide. The same thinl: for the
Commonwealth countries.
Then, there is the further safeguard
namely that in one case intimation by
the diplomatic representative of the
coun try and in the other case a
warrant issued by the Commonwealth
country followed by an enquiry in
either case. Therefore, all the safeguards show that extradition would
not be as a matter of course, but all
the safeguards which international
law grants on the entire subject are
insisted upon.
Then, Shri H. N
Mukerjee said
that there was a Geneva Convention
on the suppression of international
terrorism to which India was a signatory,
that Convention still subsists
and therefore, though in the Schedule
terrorism does not occur,

we

shall

be liable to extradite people on the
charge of terrorism This arguments
suffers from several fallacies
First
of all, even if that Convention was
binding today, assuming that is so,I will show later that it is not binding
any more-it does not automatically
apply to any extradition arrangement
or treaty between India and any other
country. The treaty will define which
of the offences in the Schedule would
be applicable. Secondly, the Schedule
itself omits any reference to terrorism.
What is omitted in the Schedule cannot be made applicable by any treaty.
Because, the Government cannot enter
into a treaty in contravention of the
Act. It can only enter in to a treaty
wi th regard to offences men tioned in
the Schedule. Then, the word 'fugitiVe criminal' has been defined as a
person who has either been charged
with or has been convicted of an
offence mentioned in the Schedule.
Therefore, nobody is a fugitive criminal unless he is accused of an offence
mentioned in the Schedule. There-

521

Extradition Bil!

SRAVANA 16, 1884 (SAKA)

fore pari passu nobody can be sought
to be extradited unless he is charged
with or is convicted of an offence
mentioned in the Schedule itself.
Lastly, Shri H. N. Mukerjee assumes
that the Geneva Convention was never
effective.
I may point out that it
was never effective at all; and it was
never ratified after signatures, and,
therefore, it never came into operation It was entered into in 1937 after
sev~ral assassinations took place in
Europe; notably the assassination of
the German Ambassador in Paris, the
Yugoslav He'ad of the State and some
other acts of terrorism took place in
Europe.
In 1937, a convention was
signed in Geneva, to which India was
a party, and the signatories undertook
to punish persons guilty of terrorist
activity. I am reading this out form
a publication by the Soviet Government, by the Academy of Sciences of
the USSR, under the wing 'Institute
of State and Law'.
This is what it
says: I hope the authenticity of it
will never be disputed by anyone. It
says:
"In 1937, the convention for the
International Convention for punishment of terrorism was signed
in Geneva by the representatives
of 24 countries including the
Soviet Union.".
So it is not that this country alone
signed it. In fact, even now, amongst
the East European countries in the
Communist bloc, the convention to
suppress international terrorism still
holds good, and extradition arrangements cover this offence. But, let me
read further:
"The signatories undertook to
punish persons guilty of terrorist
activity, that is• (a) of attacks upon the life
and health of Heads of States
and official personages,
(b) of acts of sabotage
directed against State Or public
property;
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(c) of actions creating a
danger to a number of human
lives;
(d) of the preparations,
storing or supplying of any persons with an~ weapOns and
other means 01 terrorism; ....
(f) of the preparation for
terrorist acts, incitement
to
terrorism or any form of assistance to terrorists'.

Subsequent events showed that
the
major
imperialist States
which signed this convention by
no means intended to renounce
terrorism as a means of imperialist intervention in the internal
affairs of the State. The Convention was not ratified and did not
come into force.",

So, it never came into force. In any
event, even if it did come into force,
as I said earlier, unless terrorism was
mentioned as an item in the Schedule,
there would no fugitive criminal at
all charged with the offence of terrorism. A fugitive criminal can only
be one who is charged with or who is
convicted of an offence as mentioned
in the Schedule. Therefore, this point
fails. Having regard to the fact that
the unanimous recommendation of
the Joint Committee was incorporated,
I sec no reason for accepting the
motion for circulation of this Bill for
eliciting opinion thereon. In fact, the
deba te on this motion has disclosed
more or less unanimity about the'
necessity of a legislation of this type.
The only controversy was whether
this difference between the Commonwealth countries and the non-Commonwealth countries should persist.
But as I have explained already, in
regard to the substance of the law, it
is the same. It is only the procedure
which is different, though in eith..
case, an inquiry becomes a statutory
obligation, and even after the inquiry,
the Central Government are not bound
to issue extradition order as a matter
of course.
With .these words,
once again
commend the motion for the acceptance of the House.
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Mr. Deputy-Speaker:
I shall first
put the amendment of Shri H. N.
Mukerjee to the vote of the House.
The question is:
"That the Bill be circulated for
the purpOSe of eliciting opInion
thereon by 15th October. 1962 ....

The motion was negatived.
Mr. Deputy-Speaker: The question
is:
"That the Bill to consolidate and
amend the law relating to the
extradition of fugitive criminals
b(' taken into consideration ....

Tlte motion was adopted.
Mr. Deputy-Speaker: We shall now
take up the clauses. I shall first put
clauses 2 to 6 to th(' \'ote of the House.
Shri II. N. Mukerjee: I had given
notice of certain amendments yesterday, but possibly it was after foul'
o'clock, and, therefore, they could not
b" circulated. Som£' had rplation to
clause 2.
Mr. Deputy-Speaker: They have not
been circulated, and then' was nO
time to circulate them.
Shri H. N. Mukerjee: If they are
barred for want of proper notice, thl'n
there is no way out.
Mr. Deputy-Speaker: The
is:

question

"That clauses 2 to 6 stand part
of the Bill"."
The motion was adopted.
Cla'U.\les 2 to 6 were added to the Bill.
Clause 7- (Procedure before m(!gis-

trate)

Shri Rameshwar Tantia (Sikar):
beg to move:
Page 4, after line 23, insert:
., (3A) If the Magistrate is of the
opinion that the offence, though
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not of a political nature, is not
an offence in terms of the law of
the land, he shan discharge the
persoll against whom the extradition proceedings hav£' been instituted'. (I)
Mr. Deputy-Speaker: The amendm£'nl is now before the House.

Shri Rameshwar Tutia: The object
of moving this amendment is to bring
this piece of legislation in conformity
with the true spirit a the international law. Suppose a person is not
guilty under the law of the land but
is guilt v under the law in the other
country' wherefrom he has come. It
is to co\'er such cases that this amendmpnt has been moved by me. For
example. suppose a person in East
Africa or South Africa. let us say, a
eolomed person, marries a white
woman; probably he might be committing an offence under the law of
(h", country, but that would nol be an
oiT'mce in our country. If that person crome: to this country. he should
not be extradited under this Bill on
the ground that he has committed an
ofTence under the law of that country. I think that it is a very reason-'
ab\(' amendment. and it should 'be
accepted.
Shri A. K. Sen: May I say with due
respect to Shri Rameshwar Tantia that
this amendment proceeds from a
"Tong assumption that an offences are
th£' subject-matter of extradition? It
is only those offences which are mentioned in the Schedule which are the
subject-matter of extradition. He
will be good enough to see that all
offences mentioned there are offences
within the meaning of our Indian
Penal Code itself, and sO it is not
offences in general under the l:iJw of
an:, country for which extradition can
be sought, or which can fonn the
subject-matter df extradition proceedings, but it is only those offences.
first of all, as deftned in the Second
Schedule, and secondly, as covered by
an existing extradition treaty. Therefore, these are the two safE'g'Uards.
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I hope my han. friend will withdraw
the amendment.

Mr.

Deputy-Speaker: Does Shri
Rameshwar Tantia want to press his
amendment?
8hri Rameshwar Tantia: No.
would beg Icav.. of the House to
withdraw it.
Shri U. 1\1. Trivedi (Mandsaur):
hope that some better explanation
will be forthcoming from the hon.
Minister. What the hon. Law Minlstel' bas said has not been followed hy
us.
What does he mean? Does hG
mean that the only extraditable
o1fences are those offences which arc
mentioned in tht' Indian Penal Codl'"I
8hri A. K. Sen: What I said was
that extradition proceedings can only
be started against a fugitivp criminal
as defined in the Bill.
A fugitive
criminal is define·d in clausp 2(f) as
OIlt' who is charged with Or who h,,'
been eonvipted Of an offence as n1£'tItioned in the Second Schedule. The:'l'fan' anv offence outside the Second
Sch~dul~ is not relevant at ,,11.
If
one examines the offences mentione:l
in the Second Schedule onp will find
that they are all offen~es which are
regarded as such in the Indian Ppnal
Code. Therefore, the point that a
man who is charged "rjth an offence
which is not an of!','n<-,' "",et,,!, the
Indian Penal C"d,' wou:d stili b·,
harassect is a point that fails

Mr. Deputy-Speaker: Ha> Shl'i
Rameshwar Tantia leave of the House
tv withdraw his amendment?
fk,,,en.\ Hon, Members: Yes.

The ame1l.dmf'nt No.1 was. by leo1Je.
withdrawn.

Mr. Deputy-Speaker:
is:

The que;;tion

"That clause 7 stand part of the

Bill".

The motion was ado9ted.
Clan.... 7 was added to the Bill.
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CLauses 8 to 37 were ac/ded to the Bill.
first ScheduLe and the Second
ScheduLe were added to the Bill.

TI<e

CLause 1, the Enacting Formula and
the Long Title were added to the
Bill
8hri A. K. Sea: On behalf of the
Prime Minister, I beg to move:
''That the Bill be passed".
Mr. Deputy-Speaker: Motion moved:
"That the Bill be passed".
Sbri H. N. Mukerjee: I am sorry
that even at this late stage I have
to oppose the motion moved by my
hon. friend, the Law Minister, on
behalf 01 the Prime Minister. I am
sorry again that an effort has been
mad" to get this Bill passed through
this House in somewhat of a hurry.
rather, if I may say so with respeet
to this House, in a cavalier fashion.
I ~av so because certain points had
been' raised which are by no means
trivial, and it was rather disconcerting to hear my hon. friend, the Law
Minister. point out that all discriminatory tendencies in the legislation as
previously propounded have been removed that differences between our
lreatn.'"nt of commonwealth countries
and non-commonwealth countries are
of a very minor nature and
purely
procedural and, therefore, do not go
to thp essence of the subject.
I am sorry that my han. friend, th,Law Minister, was not present when
t was speaking and when so many
other members were speaking. But
we did try to point out to Govern
ment-thoUgh we know that Government is usually indifferent to what
is said from
this side of the
House-that even procedurally speaking
something
is
being
done
now
discriminating
in favour
of
commonwealth countrie.<, which i, by
no means right, which on principle
should never be done by this country
I say this not only from the point or
vipw of theor~' but also from the
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point of view of practice. From the
point of view of theory, of cour;;". it
might very well be said with justification that this difference in the procedure in our extradition relations as
between commonwealth countries and
non-commonwealth countries has no
ba"i" at all. But what can be the possible justificjLon of a non-commonwealth country asking for the cxtradition of a fugutive criminal having
to go through the procedural safeguard in this country. that a magistrate in this country would look into
the prima facie
nature of the
allegation brought by the country
seeking extradition? In the case
of
a
commonwealth
country.
which includes all sorts of countries
with all kinds of political set-up,
with all kind', of peculiar complications in their own political and economic arrangements, what happens is
that a warrant comes and all that the
officers of our judicial administration
can do is to examine whether the
warrant is in order or not, and if i I is
certified to be in order. as having
b€en signed by the proper authority
in the country asking for extradition,
then, of course, the extradition takes
place,
Thi',; is a mo,t serious matter,
say this because thf'r" nre co'-'ntries
like Pakistan. for instance, with
which as far as We are concerned, w,e
wish to maintain friendly relations,
whatever the provocation but
we
know, at the same time, 'that politiCal life in Pakistan is fettered and
truncated in such a fashion that real,
serious, genuine efforts to bring abot1\
democratic changes in that country
are not only frowned upon but are
absolutely crushed without any kind
of legal safeguard to put a brake on
that process at all. We know for a
fact that there are so many instances
where people have had to come away
from Pakistan
My grouse against this Bill as I
tried to express it when the Law
-Minister was not present, is that in
regard to political offences, this Bill
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is particularly cavalier, particularly
indifferent and particularly
negligent. In regard to political offence",
our duty as a country should have
been to tell the world (hat We are
going to offer political asylum to
whoever is suffering for political reasons in other countries including
commonwealth countries like the UK
or Pakistan, But we are nnt doing
that at all. What is happening? As
a matter of fact, a warrant executed
in 'X' commonwealth country for
what would, to all intents and purpo;;es, be a political offence, to which
a cloak would perhap,; be put in the
,hape of certain criminal allegations,
would, merely because procedurally
it is acceptable, have to be executed
on our soil and the so-called fugitive
offender will haVe to be extradited.
Why should this happen?
That is
because of the negligence of the Government in so far as this Bill is concerned of the univeroa1!y
accepted
principle that every possible safeguard should be adopted to see that
political offenders do not come within
the mischief of any extradition law.
We are not taking any steps in that
direction, I tried to point out, and
happily yOU were in the Chair at
that time, that in 1937 we were a
party, we were made to be a party
becaUse We wel'e nOI a free country
'II( that time, (0 a COllventlOn which
\\'a" signed in Geneva, in accordance
with which acts of what is called
rather peculiarly, political terrorism
would be extraditable, that is (0 say, a
political act, but which can be given
a sort of quasi-criminal connotation by
calling it an act of political terrorism
or something like that wC".lld not get
the immunity which poli~cal offences
should get under the internationally
accepted principles of extradition, We
are a party to that, and I tried to
find out the position, Unfortunately,
for purely technical reasons, ',orne of
my amendments were barred, and I
am not having any grollSle against it.
but I wanted a very definite clarification from Government as to what is
happening in regard to pre-I947
agreements which India has already

52 9

Extradition Bm

SRAVANA 16, 1884 (SAKA)

entered into. And here in clause
2 (d)
extradition
treaties
include
agreements relating to extradition of
fugitive criminals made before
the
15th day of August, 1947. I have
brought before the House Oppenheim", Teatise on International Law
edited by Lauterpacht, in which there
is a specificr",ference to the international convention which India was
made to sign in 1937. England did
not sign it, but India did, and by
doing that India has given a ccrta,in
connotation to political offences which
goes against the principles laid down
in the other parts of this Bill. This is
a peculiar thing. That is why I wanted
this Bill not to be made perfect.
as some o~ my friends over there
tried to insinuate-I have no such
illusions about
perfection
being
achievable in the conditions in which
we live-but at least I wanted to have
this Bill made as good as it could be,
but I find this kind of thing all the
time.
Then again, I tried to draw the
attention of the House to certain things
in the Second Schedule which should
not be accepted without very careful
thought having been given to them.
Here is the power which we are giving
to Government if we pass this Bill,
as we shall I am sure, merely by
notification to and to the list of offences almady scheduled here in the
Second Schedule of this Bill. And
what do we say there?
"Any offence WhIC;l if committed in India would be punishable
under any other section of the
Indian Penal Code or any other

law ... ,",

This is an omnibus provision, and are
we going to let go of this without
very careful thought? But apparent·
Iy Government does not want us to
give careful thought to this matter.
Government behaved in the
same
manner earlier In the last Parliament,
and Government had to be by main
force compelled to refer the matter
to a Select Committee,
and then
luckily for Government perhaps, the
general elections intervened, and this
thing lapsed, and now Government
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comes on the first day of the session,
puts on the agenda the Extradition
Bill and calls upon the Parliament to pass' it knowing full well that
the serried ranks of the supporters ot
Government here would naturally
say "yes" to whatever Government
has to offer. This Is a kind of procedure which is extremely objection·
able, and I do say that not only from
the point of view of theory, but from
the point of view of practice, certain
discriminatory practices continue in
this Bill.
I am very sorry to find that the
Government party, with all its wealth
of legal talent, for some reason or
other, put out speakers who
had
hardly made a study of this Bill and
knew hardly a thing about what was
actually being contemplated by this
Bill. I am sorry to have to say it
but I say with respect, whatever respect I can muster in mY present mood,
that I was very sorry to find that
speeches were
made in a manner
which' suggested a complete lack of
study of the matters which are relevant to the principles of extradition.
That is how the Government wishes
to behave. I do not wish to be dilatory. I do wish that as soon as ever
it is possible we have an exterdition
law of our own. I am completely
at one with my revered friend,
Dr. Aney, in this matter. I want that
in free India we should have an Extradition Act of our own, as quickly
as ever it is possible. I did not want
to postpone matters, but I only suggested that the heavens would I!Ot
have fallen if we had waited for two
months, if we had received suggestions from outside, if we had got the
Law Commission to examine this
matter. Some of us may be regarded
not very reputable, we are not clever
lawyers, but at least the Law Commis6ion could have been asked to (,'ive
its views in regard to this, and I -had
indicated to you that the Law Com·
mission itself had 'suggested that when
the extradition law was finally formulated, perhaps if was better that
the Commission was consulted. But
nothing at that sort is done. Government, in its wisdom, comea before
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us and says that it has adopted the
recommendations made by the Joint
"Select Committee. I do welcome the
Bill in so far as same of the really
good elements introduced by the Committee have been incorporated here.
Government has not gone as far as
it ought to have done; and that :s
why. in spite of my disinclination to
do so, I feel constrained to oppose
the passage of this Bill which
has
been conducted so cavalierly by the
Law Minister.
Shri U. M. Trivedi: I will not take
long. I endorse the views p.xpressed
beforp us by the Deputy Leader of
the Communist Party,
Shri Hiren
Mukerjee. It is very strange that we
are one of the nations in the Commonwealth; and we have all sorts of
nations in the Commonwealth. OUI'S
is a democratic country. We have
got a neighbour which dves not believe in any democracy. We do not
know what laws are made there. We
do not know what kind of reciprocities are observed bv
them.
Wl'
know that manv of the fugitives from
here--hundreds' of examples are then'
in the reports of our Public Accounts
Committee from 1950 onwards-cheats.
thugs, those who commit breaches of
trust and all sorts of people, who have
escaped from here and walked into
Pakistan territory are there and we
cannot get them back. If this is so.
I do not understand why we should
'have a law whereby we hand over
fugitives from law coming from that
country. I do not understand why
we should have any such arrangement with the
CommonwE'alth ;pso
facto.
Instead of entering into a treaty on
this particular proposition we just
make it so because it is a Commonwealth country and that because the
Commonwealth have accepted th~
position of a Commonwealh country,
we agree to hand over those who may
be alleged fugitive even
when we
have bitter examples of persons who
have been dragged from our soli.
like Col. Bhattacharya, and tried IUId
senrenced to 7 years rigorous ~mpri-
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sonment. I cannot understand why
We should have an arrangement of
that kind in our law whereby we
agree. very meekly and mutely, to
hand over fugitives against whom any
extradition warrant may be issued by
that Government. The only explanation available to that person would be
that he would have to ~atisfy
the
magistrate that he is being shifted fol'
I do not
know
polit'ical purposes.
how a person who is produced before
a magistrate consucceed in showing
that there is some ulieriror motive on
the part of Government of the nature which I have indicated.
Time is running short.
I endorse
('very word of what has been sajd by
my predecessor. This Bill ought not
to be hurried through in the manner
in which it is being done. It is a
very important Bill which puts a sort
of heavy burden on all of us, all the
citizens of this country. In view of
the LIe( that we are not on good relations with many of these Commonwealth cuntries. it would have been
pl'Oper for us to have paused and
considered all the aspects of this Bill
before w" put down in the Second
S('hedule item 18.
The point raised by Sh]'i
Tantia
was a very reasonable one, He belongs to the political party which
rules this country; and so he agreed
to withdraw his amendment. But the
spirit behind the amendment
was
very sound. We do not know what
Government will do and what particular offences of the Penal Code 'it
will notify.
We have put it in our law that
bigamy is an offence and that a man
can be sentenced for bigamy. But it
is not so in Pakistan. So, Pakistan
will not hand over any person who
has committed the offence of bigamy
and gone over to Pakistan and is a
fugitive there because it is not an
offence there. All these things ought
to have been considered. We have
done this in order to placate those
persons. We are very zealous retormists and we do not DOW to what
extent we will go in calling ourselves
reformists and getting certifleates from
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other circwnstances. In these circwnstances, I do wish to endorse ·the views
already expressed and oppose
this
Bill.
Shri D. C. Sharma:
Mr. Deputy
Speaker. I do not subscribe to the
views put forth by
the
previous
speakers that this Bill is being done
in a hurry. I do not know what the
implication of the word is in the
dictionary of my hon. friends. A Joint
Committee was appointed; it submitted its report. The report was in our
hands during the last session. Now
the Bill has come up. I do not know
how much time my hon. friends over
there want for this Bill so that tbis
Bill may be said to be done, not in
"hurry. Due timp has been given
10 the consideration of this problem;
due precautions have been taken that
the Bill is made as workable as possible. All those things have been done
which are done when any Bill of a
controversial kind comes up and I do
not see any reason why they say that
this Bill has hf'en done in a fit of
hurry.
The Deputy Leader of the Communist Party charged the Members of
the Congress Party with sometaing
which should not have been done.
He said that the Members of the Congress Party who spoke on this Bi)]
"hawed lack of knowledge. Do quotations mean knowledge? Simply
because you quote from a leader of
thl' Statesman you become learned!
Or simply because you quote two
paragraphs from the Law Commission
or from some other book, you become
learned! Certainly not. I think this
has been the most uncharitable thing
for any.body to say so and for anybody
to arrogate to himself deep and profound study and a great stUdy of
something and to charge other people
that they have studied nothing and
know nothing. I feel that this shows
the kind of approach
which some
Mf'mbel'~ and some parties bring
to
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bear on the problems that hre placed
before this House .... (Interruptions.)
Those Members who have taken part
in the discussions on this Bill have
done their best and nobody here has
any right to sit in judgment upon
anybody else. If anybody else does
so, we can also sit in judgment upon
them: that is the reciprocity ..... .
(Interruptions.)
Dr. M. S. ABey: May r say, Sir,
something on a point of personal explanation? Referring to the long list
of Committees read by the hon. Member; Shri K. K. Verma, an hon. Member sitting near him said: I do not
know whether he has read the constition of all those countries. Then, I
said: "certainly not". That is what
r said. If you have that in mind,
I admit hm'ing made that observation
jocularly.
Shri D. C. :Sharma: I was not referring to it
(Interruptions.)
Shri K. K. Verma: May I also explain? I certainly did not ask whether my friend has read the constitutions of those countries which he
was mentioning. When it was pointed
out that he was reading a long list
of countries I said: It does not m'1tter
what the political character of that
Government is or what changes happened there; we have onlv to see whether they observe the tr~aty 01' not.
That is all that r said.
Mr. Deputy Speaker: Will the han.
Member take more time?
Shri D. C. Sharma:
Mr. Deputy-Speaker:
tinue tomorrow.

Yes, Sir.
He can con-

17 hrs.

The Lok Sabha then ad,;oul"lled tin
Eleven of the Clack on Wednesday,
August. 8 1962/Sravana 17. 1884
(Sakal.

