6759 Indian Works of Defence BHADRA 30, 1887 (SAKA) Judges (Inquiry) 6760

(Amdt.) Bill
through the gystem in the Defence
Ministry?

Dr. Iv. S. Raju: This fact will be
remembered. But the civil authori-
ties have got to decide the quantum
of compengation, There is actually
some delay at that level. And there
are generally appealy against the
quantum of compensation also, That
is another factor causing delay. But
whatever that may be, whenever
these things are brought to gur no-
tice, we always take very quick and
very sympathetic action. There is
nothing more for me to zay in regard
o this,

This measure is a very important
gne. As I have said, we are only
making an amendment to include the
areas which formerly belonged to
the princely States, The other
points which have been raiseq are
not very relevant {o this Bill. But I
shall remember those guggestions
ang give effect ¢o them as ang when
the need ariges to do so.

I would request hon. Memberg to
pass this Bill.

Mr. Deputy-Speaker: The ques-
tion 1s: ’

“That the Bil] further to
amend the Indian Works of
Defence Act, 1803, be taken intg
consideration™.

The motion was adopted,

Mr. Deputy-Speaker: I shall

put the clauses Lo vote.

now

The question ig:

“That clauses 1 and 2. the En-
actint Formuls a=4  the Title
stand part of the Bill",

The motion wag adopted.

Ciguses 1 and 2, the Enocting Formula
and the Title were addeq to the Bill

Dr. D. 8, Raju: I beg to move:
“That the Bill be passed”

Mr. Deputy-Spesker: THe question is:
“That the Bill be passed”.

The motion was adopted.

2317 hre,

JUDGES (INQUIRY) BILL—conid

The Deputy Minister in the Minis-
try of Law (Shri Jaganatha Hap):
On behalf of Shri Hathi, 1 beg tq
move:;

“That the Bill to regulate the
procedure for the investigation
and proof of the misbehaviour
or incapacity of g Judge of the
SBupreme Court or of a High
Court and for the presentation
of an address by Parliament to
the President, be taken into con-
gideration.”.

Article 124 (4) of the Congtity-
tion provides that:

“A Judge of the Supreme Court
shal] not be removed from his
office except by an order of the
President passed after an ad-
dregs by each House of Parlia-
ment supported by a majority of
the total membership of the
House and by a majority of not
less than two-thirds of the mem-
bers of that House present and
voting has been preseated to the
President in the same gesgsion for
such removal on the ground ot
proved misbehaviour or incapa-
city.”.

Article 124(5) provideg that:

“Parliament may by law re
gulat: the procedure for the pre-
sentation of an addresg ang for
the investivation and proop of
the mishehvaiour or ineapacily
of a Judge under clavse (4). ...."

The above provisions gre a'so appli-
cable ta a High Court jud-e under
proviso (b) to article 217 (1) rcad
with article 218 of the Comstitution.

The present Bil! geeks to lay down
the procedure for the investigation
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and proof of the misbehaviour or
incapacity of 5 judge of the Supreme
Court or of a High Court ang the
presentation of an Address by Par-
liament to the President.

There have been a few cases in the
past where an inquiry against a judge
might have been necessary. ...

Shri Hari Vishng Eamath (Hosan-
gabad): Might have beenp Thig is
vague.

Shri Jagapatha Rao: . . . and there
may be cases in the future also
where it may pe necessary to take
action against a judge. Dr. L. M.
Singhvi had also brought forward
a resolution is this House which had
not been discussed here. So, Gov-
ernment feel that legislation is
necssary ang accordingly they have
brought forward this legislation to
provide for a procedure for inquiry
for investigetion and proof of miis-
behaviour end incapacity of a judge
of the Supreme Court or of a High
Court,

This Bill seeks to provide for the
appuintment of a special tribunal, the
powers being given to the special tri-
bunal being the powers wunder the
Civil Protedure Code to examine wit-
nesses and then the submizsion of a
report by the tribunal to Pariiament
to take action so that both Houses of
Parliameni can present an Address to
the President for the removal of &
judge on the ground of either proved
misbehaviour or incapacity.

This is g simple Bill.

Sir, 1 move.

Mr. Deputy-Speaker: Motion d:

“That the Bill to regulate the
procedure for the invostigation
and proof of the misbehaviour or
incapacity of a Judge of the Sup-
reme Court or of a High Court
and for the presentation of an
address by Parliament to the
President be taken jnto considera-
tion.”,

SEPTEMBER 21, 1865
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Shri Harl Vishnu Eamath: On a
point of order. Before the House pro-
ceeds to discusg this wvery important
Bill one of the most important since
this Parliament came into being, I
would request you to see, though I
have not been g stickler for quorum
because of the emergency that dis-
cussion on this particular Bill should
not proceed without quorum.

Shri Gaori Shankar Kakkar (Fateh-
pur): What is the time allotted?

Mr. Deputy-Speaker: No time al-
lotted. The bell is being rung—Now
there is quorum.

Bhri Hari Visheu Kamath:
move:

“That the Bill be referred to a
Select Committee consisting of 19
Members, namely:—Dr. M. S,
Aney; Shri N.C. Chatterjee; Shri
S, N. Chaturvedi; Shri K. Hanu-
manthaiya; Shri Jai Sukh Lal
Hathi; Sardar Kapur Singh; Shri
Madhu Limaye: Shri Harekrushna
Mahatab; Dr. G. S8, Melkote; Shri
H. N. Mukerjee; Shri Krishna
Chandra Pant; Shri  Raghunath
Singh; Shri N. G. Ranga; Shri
Sham Lal Saraf; Shri Prakash
Vir Shastri; Dr. L, M. Singhvi;
Shri Sinhasan Singh; Shri U. M.
Trivedi; and Shri Hari Vishnu
Kamath with instructions to report
by the last day of the first week
of the next session.”

1 beg to

Mr. Deputy-Speaker: Both the ori-
ginal motion as wel] as this motion
are before the House.

Shri Harl Vishna Eamath: This is
one of those Bills about which I am
constrained tp say that the Govern-
ment has suffered from a sort of am-
nesia.  The Bill was introduced as
far back as February, 1964 by the then
Minister of State in the Ministry of
Home Affairs, Shri Hajarnavis. He
has lefy the Ministry, somebody else
has come in his place, and it was al-
most being relegated to the limbo of
oblivion, Then when a question
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which 1 had tabled with respect to a
Judge of a certain High Court was
disallowed on the ground that there is
no provision in the Constitution and
no law on the statute book for initia-
ting an inquiry into charges of incapa-
city or misbehaviour of High Court
Judges or Supreme Court Judges
the past was raked up and with the
assistance of the Ministry and our
very competent Library and Referen-
ce Section, I found that a Bill called
the Judges Inquiry Bill had been in-
troduced many many months ago soon
after a resolution on the subject had
been tabled by a colleague of mine va
this side of the House.

That is the genesis of this Bill. But
for that resolution introduced, which
eppeared in the Order Paper in
November, 1963, but wasnot ultimately
moved by Dr. L. M Singhvi....

Shri Shree Narayan Das (Dar-
bhanga): What do you mean by ‘In-
troduced'?

Shri Hari Vishnn Kamath: Tabled,
if you are a stickler for words.

1t was not reached for
1 will put it very clearly. The reso-
lution tabled by Dr, L. M. Singhvi
appeared on the Order Paper. It be-
came the property of the House and
public Property. It appeared in the
press and the information was known
to the country. 1 would read rele-
vant extracts from the Resolution.
In the Order Paper it was put down
“To move the following Resolution’.
It was actuslly not moved because il
was not reached.

“Dr, L. M. Singhvi tc move Lhe
following Resolutjon:
‘Whereas Shri Justice  Jaffar

Imam, a Judge of the Supreme
Court is suffering from mental
and physical incapacity and the
Chief Justice of India has not
thought it proper or possible to
allot him his regular work on the
Bench;

‘Whereas the said Shri Justice
Jaffar Imam ip spite of the request
of the Chief Justice to that effect
persisted in the first instance in
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declining to undergo any medical
examination to satisfy the Chief
Justice that he continuey to pe fit
and capable of discharging the
functions of that high office;

‘Whereas recently he was me-
dically ined and the i
tion indicated that the said Shri
Justice Jaffar Imam continues to
suffer from incapacity; and

‘Whereas the said Shri Justioe
Jaffar Imam iz not prepared vol-
untarily”—even after the medi-
cal examination certifeq him to
be unfit—

‘to retire or to resign from his
office or to remain on leave as
Judge of the Supreme Court in
spite of this known incapcity.
‘Now therefore'—

the operative part of the Resolutiom
which follows is very important; it
shows where the Bill differs from
what we would like it to be—

‘this House hereby resclves to
present the following sddress to
the President of India under
art. 124(4) of the Constitution,
‘that the, President of India be
pleased to order the removal of
Shri Justice Jaffar Imam from
his office on the ground of in-
capacity' and that

further this House requests
Rajya Sabha to present a similar
address to the president for the
removal of the said

“Shri Justice Jaffar Imam a
Judge of the Supreme Court, from
his office on the ground of incape-
city, within the duration of the
current session”.

This was in the winter session of
1063. In 1984, in the next budges

session, the Judges Inquiry Bill was
duced. It r ined hanging

{Inquiry) Bill

intr
fire uptil now. In September 1068,
eighteen months later, this Bill has

come up for discussion in the House.

While moving for consideraticn, the
Minister said, if I heard him anght,
that in the past there might have
been cases where such inquiries were
necessary, and may be—God forbid—
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in the future also therc may be simi-
lar inquiries necessitated by circum-
stances. I am sorry he did not refer
to any concrete instance in the past.
Ajs regards the future, of ¢aurse, no-
body can say what is in store. But
certainly he knows what has happe-
ned in the past. I can understand,
if not appreciate, his reticence inside
the House. Outside, in the Lobbies he
might tell me put mturally inside the
House he is reluctant and reticent.

8hri Jaganatha Rao: I left it to you

Bhri Harl Vishny Eamath: I do not
think you should leave so much work
to the Opposition. You should try
and help the Opposition....

Shri Jaganatha Bag You are very
al:x-:"f'I ' "

not hinder them. If the_rn werg in-
stances where it was necessary to take
some steps, yet Government did not
because they thought they were help-
less because there was nothing in the
Constitution or law for that matter to
proceed, they should not have taken
over much time for moving for consi-
deration and discussion of the Bill.

Now, Sir, apart from this particular
instance of Shri Justice Syed Jaffar
Imam of the Supreme Court who, even
after the resolution was tabled in
the House—it became known, it ap-
pearcd in the press—even after that,
as far as my knowledge goes, conti-
nued to sit on the Bench of the
Supreme Court for some months
more. ...

Shri Dajl (’ndore): Whether he
could mentally comprchend the reso-
lution. ...

Shri Warl Vishno Kamath: My col-
league Shri Daji's explanation iz very
plausible, that he could nol mentally
comprchend the resolution tabled in
the House. I would not go as far as
that hut T dn not know the reasons
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But he continued to sit on the Bench
of the Supreme Court for some months
—I do not remember the date on which
he resigned higz high office

Besides that case to which I have
referred, there have been some other
cases where, though there was provi-
sion in law, though the Constitution
had been amended for that purpose,
yet the Government for reasons best
known to them refrained from order-
ing an inquiry into that particular
matter.

This Bill deals, I believe for the
first time since independence mth
high matters ning our judi
high judjciary—the High Court a.nd

e Supreme Court Judges—and I do
wish that the House serlously devotes
its attention to this. Because, under
the Constitution, under the separa-
tion of powers, each wing of the Cona-
titutional set-up has gJot its own
functions and powers; they are the
executive, the judiciary and the legis-
lature, that is Parliament; and Par-
liament is now taking up this mat-
ter with regard to inquiry into alle-
gations of i ity or misbeh
of judges. We tread, may I say, on
very sensitive ground; and Parlia-
ment, I hope, will give due importance
to this matter, more importance to
this matter than it has been pleased
{o give to other Bills during this Em-~
ergency. And we will certainly do
our best to refrain from imporling
Into the discussion matters, words or
phrases, which might needlessly in-
jure or gdversely affect the sentiments
of judges or their interests. Because,
the judiciary, as has been well said,
is the last bastion of democracy, and
more so parlinmentary democracy.
Therefore, while we are anxious, Gov-
ernment must also sce {o it tha the
judiciary in our ecountry functions in
such a manner thai il inapires the
confirience of the prople, that it is res-
peeted as an efficient, hard working,
competent and incorruptible institu-
tion. Therefore, the Government, I
would have thought, would have, on
their own, tuo eotn, anresd o~ moved
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for reference of this Bill to Select
Cammittee,

They might argue that there are
very few clauses here, it is a simple
Bull and not controversial; they might
in their usual style say that it 13 a
non-controversial Bill, Bnt. Sir, it i.
highly controversial, in my judg
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nued in office even after complelng
sixty-two years of age. In that case,
to which even the former Atturney-
General Shri Motila] Setalvad refer-
red in one of his recent speeches, that
where serious chargeg of having given
a false date of birth were made against
the then Chief Justice of Madras—

not judiciary, but f.he provisions, m
manner, the modug operandi which
we are going to devise for this purpose
is a controversial matter.

Shri D, C, Sharma (Gurdaspur): It
is very important.

Shrl Harl Vishnu Kamath: And
theretore 1 expected that of the Gov-
pronment.

Sir, I em sorry none of the senior
Ministerg is her®; neither the Home

Minister Shri Nanda nor the Law Min-
Ister Bhri Ben is here. As s matter of

he r 1 last year—in that case no
action was taken by the President
even after petitions were presen-

ted to him by the Madrag Bar gnd
by Members of Parliament. The ex-
Chief Justice resigned shortly af.er-
wards, and the plea was taken by the
Treasury Benches that “now that he
has resigned nothing can be done, he
is out of our clutches”. Because, they
said, the amendment of the Constitu-
tion gays “a Judge”, and the plea
taken here was that a judge meang a
sitting judge, a judge who is in office;
and they said “against a judge who

fact, one of them should have been
here to pilot thig Bill. It is ap im-
nt Bill. I have got great regard
the Deputy Minister, Shri Jaga-

Shri Jaganaths Rao: I cannot pilot
ity

Shri Harl Vishnu EKamath: He does
not guffer from any incapacity.

Shri Jaganatha Rao: Nor Mr,
Kamath.

Bhrl Hari Vishpu EKamath: But I
would have been glad, ard he per-
haps would also have been glad if his
senjor Minister Shri Sen, if not Bhri
Nanda, had piloted the Bill.

Sir, there was an instance of annther
Judge, in whose case cven when there
was a provision in the Constitution,
no action was taken Even aficr some
advocates of the Madras Bar had sub-
mitled a memorial to the President,
even after Members of Parlament—
twenly or twenty-five, 1 do nct  re-
member the exact number—had sab-
mitted a representation to the Presi-
dent in which that matter, th= age of
the Judge, was in question, and the
allegation was that the Judge had
given a false date of birth, he conti-

hag r d, we cannot take any ac-
tion.”

Shri Jagsnathay Rao: That 1s cor-

rect.

Shri Hari Vishnu Kamath: Cerrect
or not, that is your view, and you
have the majority, and you get away
with whatever you like,

It is all the more important, there=
fore, that when you enact legislation
of this kind, it is necessary that every
word and every phrase should be
scrutinized most carefully, for which
there is no time or patience in the
House. 1 know, the House will ulti-
mately pass every Bill, but the time
and the methodg that are available in
a Select Committee of the House are
not available here in the House. And
considering that the Judges of the
Supreme Court and the High Court
are affected by this Bill, 1 would even
now plead in a'l humility but with all
carnestness, plead with Government
that it is nol too isle even now for
them to accept 2 motion for reference
to Sclect Committee. I do not urge
that my motion should be accepted
Let them bring forward their own
motion, and as it has waited for
eighteen months as it has bog,y bang-
ing fire for eighteen months it does
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not matter if it continues to hang fire
for two or three months more. But
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Shri Harl Vishnn Kamath: It will
be too little, Sir. You will see as the

we must have a sound piece of legisl
tion, a sound Act, on the statute-book.

Mr. Deputy-Speaker: The hon.
Member's time is up.

Shri Harl Vishon Eamath: There ig
no time fixed for this Bill. It is an
important Bill and we should not
hustle these matters. If you do not
permit me, 1 will sit down. But I
have got much to speak upon. I have
twelve dments. You should not
make short-shrift of it like this,

Shri Raghunath Singh (Varanasi):
We are also going to speak.

Mr. Deputy-Speaker: There are a
large number of speakers.

Shri Hari Vishnu Eamath: The
Business Advisory Committee did not
even think it fit to say how much time
should be allotted for this No time
has been allotted,

Mr. Deputy-Speaker: Shall we allot
now?

Shri Harl Vishou Kamath: Yes, il
the House so desires. 1 personally
think that six hours should be allot-
ted.

Shri Raghunath Singh: The interest
of the House is very clear in that the
House is not very full.

Shri Hari Vishna Eamath: I ghall
raise the point of quorum again, then.

Shri Raghunath Singh: 1 do not
say there is no quorum. 1 say the
Houge iz not full.

Mr. Deputy-Speaker:
hours will do,‘

Shri Hari Vishnu Hamuth: If they
accept the Select Committee motion.
then ] agree to four hours.

I think four

Shri Jaganatha Rao: No, no. (In-

Verruntion )

Shri Harj
friend Shri Joachim Alva will
his chance.

Vishno EKamath: My
bhave

Mr. Deputy-Speaker: Four hours.

di pr

Then, may I refer to the other case,
of a judge of another High Court. I
tabled a question during the last
Budget Session. It was not taken up.
I repeated it in this session, again it
was disallowed, and the Minister
pleaded inability to answer the ques-
tion because there was no provision
in law or the Constitution to proceed
in this matter. Therefore, the sup-
reme necessity of a statute like this
becomes obvious.

The essential difference between the
Constitution and the Bill before us is
something which should be taken
gerious notice by my colleagues on
both sides of the House. and I for one
would wventure to suggest that the
Bill before the House vioiates the
spirit of the provisions of the Consfi-
tution, is a departure from the spirit
and letier of the constitutinnal provi-
sion. How? May 1 briefly explain
what I mean?

Article 124(5) reads:

“Parliament may by law regu-
late the procedure for the presen-
tation of an address and for the
investigation and proof of the mis-
behaviour or incapacity of a Judge
under clause(4).”

But the preceding clause, which was
read out by the Minister also, reads:

“A Judge of the Supreme Court
shall not be removed from his
office except by an order of the
President passed after an address
by each House of Parliament sup-
ported by a majority. -

In my humble judgment, the initia-
tive, therefore, must come not from
the executive, of which the President
is the head, but from the legislature,
of which Parliament is the supreme
symbol. The executive should not be
in a position, even the President
should not be empowered to Initiate
proceedings in this matter.
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Mr. Deputy-Speaker: Is not the
Minister a part of the executive?

Bhri Hari Vishnu Kamath: Parlia-
ment must present an address. I am
not talking of the Bill, I am talking of
the procedure for removal of Judges.

1 5 "

U it were p for Parl
%0 move in the matter and present a
petition to the President, which would
automatically, ipso facto, be binding
on the President, then it will be excel-
lent. Such a procedure would be free
from the taint or suspicion of the exe-
cutive meddling with the judiciary or
the judiciary being in any way a
handmaig of or subordinate to, the
executive. They should not be put
into juxtaposition, I would not say
conflict, in this particular matter.
Parliament is sovereign under the
Constitution and under article 124(5)
is competent to regulate the procedure
with regard to this matter. There-
fore, the Minister has brought this
Bill forward, and with the majority
behing him. I am sure he will have
hiz way; whether in this matter or in
the Select Committee matter, he will
have his way, but if there is no whip,
1 am sure the Select Committee motion
would be accepted. Their own motion
may be brought. but I do insist once
again that the present motion should
not be acceptable to the House. The
House should reject this motion for
consideration of the Bill and should
instead prevail upon the Minister, the
Government, to bring forward annther
motion for referring the Bill to the
Select Committee, where all the issues,
the very delicate issues, important
issues, vital issues for the future of
the judiciary ecan be thrashed out. I
do not know whether the Government
appreciates those matters as well as
some of us do on both sides of the
House, I wish they did. Once the
judiciary is affected, gdversely affect-
ed, badly affected it will have reper-
cussions on th~ . ..

Shrt Raghunath Singh:
affected now.

Shri Hari Vishno Kamath: There-
fore, it is more necessary for Purlia-

It iz being
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ment to see to it that this rot is arrest-
ed, it at all there is a rot as he says.
Therefore, I would insist that my
friends of the Congress Party, who are
arrayed in such vast majority, would
even now persuade the Minister to
accept a motion for reference to the
Select Committee—not my motion, let
him bring forward his own motion—
and if that is done all the issues I
have referreq to can be discussed in
the Select Committee. There are
many amendments which 1 have given
notice of. In private talk I find that
many Members of the Congress Party
would also welcome a reference to the
Select Committee. 1 hope they will
say in public what they have told me
in private, that they will say inside the
House what they have said outside
the House.

Shri Sham Lal Saraf
Kashmir): Why not?

Shri Harl Vishno Eamath: | am
glad that with the valiant, stout aup-
port of my friend Shri Saraf, there is
one more addition to the ranks of
those who want a Select Committee on
this Bill. T do hope that the House
by a majority decides that a Select
Committee should be constituted for
this Bill. Having waited for 18
months, the heavens will not fall if we
wait for two months more and the
next session passes this very vital Bill

(Jammu and

Shri Joachim Alva (Kanara). This
is a very important Bill. I do wish
that the Bill goes to the Select Com-
mittee, for this Bill deals with engul-
ries into the conduct and character
and calibre of our Supreme and High
Court Judges. I am also sorry that
the senior Minister is not here be-
cause this is a Bill which deals with
the conduct of Judges who are the
most important part of our Constitu-
tion. The Judges are the symbols of
the majesty of law, ang if that is im-
paired, woe betide our country.

I do wish the Home Minister were
here, because I want to make a certain
statement about something which
recently occurred in the Bombay High
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Court. I had tabled intgrpollations in
regard to jt, but it has so happened
that the questions were shelved for
ong reason or other. 1 took up the
matter with the Minister of State for
Home Affairs and I thought he too at
least would be here to-day.

We cannot afford to neglect any
kind of incident involving our
Judges. The Judges must be above
sugpicion; the Judges must vot only
be above suspicion, but they must
give the impression that they are above
suspicion. We want fair-mindsd
Judges; we want independent Judges,
we want Judges of character and com-
petence. Unless thege characteristics
are embedded in our Judges, our High
Courts nor our Supreme Court in the
last round cannot deliver the goods.
The man in the street cannot feel
happy, nor even the big parties or
big business or anybody, unless you
have Judges who are impartial. After
all, it should be r mbered that a
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pleasure of knowing him and discus-
sing matters with him—saig that when
he came to this country he thuught
the record of evidence here way like
King's evidence in England. He decid-
ed the famous Sholapur Patriots case
in which four accused were hanged.
The great Bulabhai Desai, whosz voice
used to be marvellously heard in this
House, defended them, argueq their
appeal. Sir John Beaumont had just
then come from England, end he
confirmed the death sentence of these
patriots ang it was too late. There-
after, when Sir John found that the
evidence that was produced befure the
court was bogus, he went on hitting
the police evidence in later cases in
puch a way that he was in the bad
books of the British, but he did not
flinch. As a result of it all, Sir John
Begumont refused to hand over Ben-
jamin Guy Horpiman to the tender
mercies of the Allahabad High Court.
What was the offence that Horniman,
one of the greatest journalists, had

Judge or a magistrate or even the
meanest judicial officer in the smallest
town or village is in the place of God
Himself. He holdg the scales of justice
in his hands, and he for good or evil
decides the fate of people. A Judge
or a magistrate or even a lawyer
affects the destinies of innumerable
people, much more than even a doctor,
who disposes of only one party—the
patient may die on the table; 1 Judge,
magistrate or a judicial officer may
work havoc on countless people, with
a wrong and unjust decisjon and then
it will be too late!

I heard from one of the most im-
portant ICS officers—hg was the fimst
or srcong Indian Secretary of the
Home Department of the Government
of India that in the old days you could
make & foolproof case of murder in
the Punjab against any person if you
were not in the good books of the
authoritics, and he could be hanged
This is a very serious matter,

Sir John Beaumont, one of the sblest
Judges of the British days—I had the

itted? He only wrote a [ew lines
in a very insenstive form, in a com-
plaining form, in a humorous colump,
angd the Judges of the Allahabad Hi
Court were out raged and trdered that
Horniman shall be produced before
them, that he shall be hauled up for
contempt of court. When the case
came up before the then Chief Justice
of Bombay, Sir John Beaumgant, hap-
pened to successfully defend Hornimon
in half a dozen defamation cases; I did
not go in this case, though I am grate-
ful he asked me to assist him—
Shri K. M. Munshj appearcd for him;
the Bombasy High Court refused to
hand over Horniman to the icnder
mercies of the European 1.C.S. Judges
of the Allahabag High Court,

1 am mentioning to you this to peint
out how a judpe who came to this
country thought of the evidence that
was rendered before him as being
King's evidence. He later found that
it was not so; that the evidence bhere
could be false. We want to have &
new line of judges in free and inde-
pendent Indis. judges of character. We
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have bad great lawyers like Motilal
Nehry, Deshbandhu Das, Bulabhai
Desai, Dinshaw Mulla, Srini-
vasa Iyengar and others, 1 cannot
recall just now to my mind other men
who have left their stamp on our law
ang polity and law. Now it is time
that we produced a great line cf great
judges. We tempt them into office;
we tempt them out of office into a job;
we tempt them out of retirement und
put them on a job. That shall not
be. Let judges be great educators of
the youth. Our youngsters are not
getting teachers that they need, Great
judges have to be protectors and
pioneers. When they fall out of grace,
what can I say? If judges have not
the decency to step down from office
when there are scandals, what shall
1 say? They must know when to
resign and how to resign, the mement
there is something against them. To-
day this Parliament is called upon to
enact a law by which we have to com-
pel them to step down. The President
is given the power, on receipt of a
report or even otherwise, to constilute
s special tribunal for the purpose of
making investigations and remoyp the
judge. What happened a few months
ago in Bombay? 1 put my head down.
I have been assoclated with the Bom-
bay High Court on the appellate side.
1 was also to be hauled up befcre
Madras Judges when Justice Byers
shot a boy on the streets of Madras
during Quit India Campaign days. Heg
pleaded self-defence. There was a
terrible uproar in Madras. 1 wrote
pretty strongly about it in my paper
Forum. Those were the days of the
mighty British Government. The
aggrieveg European Judge felt that 1
should be hauled up for contempt of
court and produced in Madras but the
Qiavernment of India did not oblige
him by refusing to amend the law, He
thought that it was highly objection-
able on my part to have written that
article when he had shot a young boy
because he declared that he had the
right of self-defence. Judges shall
not by touchy men; they shall no: be
sensitive men.  We do reallse that they
afe human. The present distinguished
Chief Justice Gajendragadkar of the
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Supreme Court declared the other day
that the Judges are also human belngs
and that they also have to view things
from the human point of view and we
should not fail to treat them from an
human angle. The Judges shall not be
sensitive as the Allahabad High Court
Judges had been in the case of Benja-
min Guy Horniman. We alse want
that judges should step down from
office when there iz suspicion about
their conduct, I hold no brief for the
Blitz, but take the Blitz case. There

was Justice Tarkunda of Mahareshtra

High Court. Something  happeus.

Allegations were made. The Blitz de-

famation case went on for a long time.

It is one of the strangest cases, where

the complainant or plaintil is not cal-

led in the box. The Judge delivers a

judgment putting a very heavy fine on

the respondent? What do we say?

in the course of the case the first

cousin of the Judge Mr. Tarkunde a

civil architect of Nagpur, takes a lnan

of Rs. 10 lakhs from Bank of India

in which the plaintiff is a Director.

(Interruptions.)

Mr. Deputy-Speaker: No individual
should be discussed.

Bhri Joachim Alva: It has sappeared
in newspapers. I shall be the lam
person to do dhything. (Interrup-
tions.)

Shii Himatsingks (Godda): Om a
point of order. There has been an
appeal and the édde 18 b judice. Can
it be discussed here?

Shri Joachim Alva: I want to know
whether any High Court Judge or any
other judge who presides over 3 cuse,
can come under the influence of his
relative. T put a straight question to
my hon. friend. Let him or the learn-
ed solicitor Shri Himatsingka wnawer.
Let the Judge be A, B, C or Flimat-
singka; he does not call the complain-
ant or plaintiff into the box in a case
lasting days and weeks on end but
levies a heavy fine of over a iakh and
his cousin takes a big loan in the
course of the case (Interruptions.)



67717 Judges

Mr. Deputy-Speaker: It has been
brought to the notice of the House that
the casg iz sub judice,

Bhri Daji: He is speaking about the
conduct of a relative of the Judge.
Let

Mr. Deputy-Speaker: us not

discuss individuals,

Dr. L. M. Singhvi (Jodhpur): There
is a well-known procedure for a Mem-
ber to discuss the alleged misbehaviour
of a judge and that is by way of a
specific motion under the Constitution.
Therefore, if the Member wishes to
bring out these facts, he is perfectly
within his right to bring these facts
out but only on a specific motion. In
no other way can this House really
discuss any of these matters.

Shri Joachim Alva: Any Judge, A,
B, C, or X or even Dr, Singhvi if he
becomes a Supreme Court Judge
should be above board. No judge
shall give room for suspicion that he
came under the influence of his wife
or son or cousin or brother or friend
in the administration of justice. No
Judge should do anything which will
create suspicion. He may be moved
a lttle perhaps out of friendship with
a man if he is about to be put on the
gallows itself. But a Judge shall not
take anything, shall not come under
the influence of any kind of pressure,
commercial, political, industrial, per-
sonal or monetary. That is how I
have been striving to build up my
case for clean and upright and inde-
pendent Judges.

This Bill is very important. 1 have
had a lot of experience of judges,
British and Indian. I shall, if | may,
mention one instance particularly.
Once | met Sir George Spens, now
Lord Spens of the House of Lords and
I said: My Lord, I wanted to meet
you; I am an old lawyer. He said:
What is your name? Alval Well, I
know about you, he said. When [ was
President of the Delhi Gymkhana Club
you were going to be admitted but
they were blackballing you. I fought
for you and brought you in. That
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great Judge was such good
Samaritan! Why I em mentioning

this is to show the character of the
Judges. I compared them all to God
himself and gave them a place of
divinity, They should be above the
influence of others. Wg want the
Indian Judges to set up the highest
standards so that they may live up to
be guardians of the helpless, of the
weak ang these judges be the protec-
tors of the innocent and it does not
matter if even a hundred guilty ones
are hanged but not one innocent shall
be denied the protection of law.

oft Jo go frA®t (wEHElT)

IS wged, aq & # ¥ ag faw opy
b ¥ few ¥ oy W der g
¢ 5 o W@ o & Agege faw
9 A ¥ gI9 # Ay Ay fe gw o
fadtez WY o ¥ wf 4 §) wix wte
90 ® 9F gU, T IW 9 wqr 2y
go @ Tm N gty w) e
U Wi T @ W ud fawry go
gl T 39 & ATt agw A o
o W€ § wra T® B v aw fam
T, A ¥ ¥ oA 9 SErhAT Y
AGA AT THET TG

14 hra
9EE §T e § gL FiedregnA

9T A [E GAT | @R §HQ 5 TH
WAt ¥ Ay R Al W A A ¥
WHT FTE A T WY TR v A
faan 1 ¥fiew wrr wrd wrpa A A AT
a fem, o @ T s vamw o
st gee ¥ w o fa qZ A
g ¥ A% 99 W w77 a0 o 1 ag
ot gedt ar § e fegdt o fafaeex
giew & Wz § wifs g ow A
@ ¥ 77 w1 fr fafaet am
W ohd W a7 ¥ W faw oW
o femr o @y £ A W wEm
firdt worelt w Ash ¥ famwd
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o g a1 et g B AR E
& frrer o7 &Y o frelt ©12 ¥ dfolz
oigg & IO 1 w A s g,
# § ggr W gw ffe A aw &
oim & & wfaw & I A
v o faw g e femmar &0 &
w5« ¥ wgr Jrgan § i Qa fawr for &
T giw FE F afow a1 g1é A &
afarar wY freran w1 goomT & @ &
o 39 & fod oF ST g9 daTT wT
@ g S| Ay F A v F Ay
gg wedt ¢ fe 5@ %) faeiee wad H awr
fear amq e agt v ax g W= &)
o, g0 o B g o aw | ek
Toa I w9 § feeit A ® 9o
Y g ag fae wr @y A QWA &
forg e g mar | v o #3 sreaga feay
wa W Y 5o i THze W O O
& & yarfaw § 90 ww W2 W
WTY & qT g o ATy W wg far
f& gn oiwiew a7 A ¥ awy &
7§ qfewm war AT d g gt A g
AT & qF 69 gTEA § ) FURTC K
T TR # vt 48 g § 1 fafw
gga §, =% @ ¥Rl wga §,
R e & AN fo RO AR
) T % A gerT el aew
e dwmra snfwa &, foe o wifsae
N v ded o qraTw W@ R
o< Aza dare f5d wad wm ) faw
Ty § 1 afew 3R o w ar ot
ds1gur § 1 AR qZ W wegEA w@T
war § 1 AL qw OF WY giw gy
I} zw 7w faer W fed o § Wi W
woeT e vy € fie & fvw fvg o
faure w& o< g frm oz famme A
w€ | fow ox a8 witwize ¥ § ol
w1 XX § 7y AT &0 MR safermr et
Y T e § 1 O ga ¥ ag faw wm
w1 ¥ frama § e fawr oY o
% a9 ¥ & w8 fede w3 & A
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an aw w1y 1 fa=re g oo afgy o
qg OF oter a1 frags & ey e
aEAr § | F wrAar § e e e
T T EIAT § | S W o wE g
® 1wt W e A TE gt ot & A 9
9T Ao gd # Fifgrer 7 AR

HH TF a1 oF fee arg grar
& W ¥ dwma oW e faw awr
WAt 91 9 g % o ow fawr ¥
o g a1 f ant gfuw gwrer
w1 it qeed a w A & | § a7 qer
a1 f& OF o w9E w1 G R A
TEE! W quTE W A F e
9EE A a9 s w1 wiewre ww
€ ? gH aw AW @ & g ¥
wamy T fe og W ftam W
TET P & & st qETe A W
TR WY A U owdy Ay wnfer § o
wé Afer gt o agt Ah d=y
gfar frm v fi fw ot woo &
FTTET & EEHT €T FEAT €T T ufgwrT
qurga ®7 Ad gm0 ww fafAey
E o9 g q AN & gy A og
i fe fam @ o o faw B o
wr @ 1 Afer fve oft ag efowr
g W g Tifed e gwoaw faw we
W R AN o ¥ fr aned & aft
a% 9T W TAET W W & av

L 1|

& v W %) aTE W1 AT AATHE
femmr wrgar g 1 o A & ag
wg wigar f f6 gt gt % Q@
fearer & mar &, o Gmr o W
fr e werfaw QR W1 wIOET &
T ¥ WA T W wew Ao
i sarge o mn g
Clause 1(2): “It shall come into
force on such date as the Central

Government may, by notification in
the Official Gazette, appoint.”
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[t 7o 7o faradh]

g @i A A are ¥ foay §
fis wa ag @vg g | ey TEg AT
§ srEaY AT I wr @ & fead
& T AT & FqF § oW AT Ay
i wg ava § fr fog fom g 9w @)
gt 99 faa & ag avp g 7 g
agi wifaea § W o wgan § r g
for wfide o1 oFz et ot wTA
&1 fam sy 34 fam & ag weE A
1 wrfgy 1+ w6 wifena wE ¥
foe e F e am @ AL
i @ a1 T W A1 99 6=
aw it Sfafess S+ o oy
W w3 § A ey § @ ag wA
oo # €1 T i aT ) o EE W
o @ AR A wifeanie &
< & ot wdi Y 9w w fow e
A Ao w7 &, I fed ¥ www W
13 & 1 G AR g @ ¥ avey Wi e
w1 A wy oy Wy ot T e
wfgy efmfrafrfiaa g
wry g1 1 afemrer w91 Y 7 AT H Wi W
#ET 7 oWy w9 IW O ot WX
awa § 7 fedt o aeg ¥ v dm
W # grEvEar Af g ey o

alt am At avs & ud o
aqewg feemr STgaT £ 1 TN 3
AT-FATE 2 AT} xw § www fsgm
FTATY AT Y e § ) AW A@ww
frapm v At a A frar R

“The Special Tribunal shall
consist of such number of mem-
bers, being not less than three in
number, as the President may
think fit to appoint from among
jersens who are or have been
Judges ol tie Supreme Court and
one of them shall be appointed by
the President as the Chairman
thereof.”
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ST Wy qaTgEde wh § o
& ol aF o agr ¥ @ fem

LURS CREIE R LA A Gl
b e e v E R ik o
= Ara ¥ g e A o fean §

“Those who are qualified to be
appointed as Judges of the Sup-
reme Court.”

oY Wt FfaemE W 9@ ¥ @
TrET Wt gw oW\ q ww Gegew #
gamiz ®% | §40r g¥ W Jufeqa @
vy § f 9fF gfm #1€ w1 27w
fafide §, wrg arg =gt oo §
F T I F 7w fdy 7Y A
w1 9T gF g w1 & o & fawrs
@ vl g W 9w frgaw #
ot 9t gt & o Feras g &, SE
¥ fagr o o 4 ST wredY IR
rer g forad farwms ey g6h
&1 @ awar § v T ST wrE TwR
Aarq F5A §3 O g1, IS @rg fawA
T a1 g, THE AT7 CEA W
T 81 W Wy S f § e wgsw
WM g1 § TF gEL & @rq grarfaw
AT T W1 IW AT g F
WTETT 9 g1 awar § e ag i =w-
s T At AR wwm § fF oy
Ifag 7 & & 7 anfadt & Fw
W ey fear ay o Afem ¥ w
formr 2% & wig 1 g% awn g foaea
oy fomr § & WY IAET AT wT
Lo 4

“Those who are qualified to be
appointed as judges of the Sup-
reme Court.”
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wire g for firar Ay oY ww F P
gk w1 & o ofy w1 7F A, g FE W@
frerad i afezw ot wr adm, oz
e ot wr wa, gy WY o wdm
o) ot 7@ ¥ gut faww W ot @r
& | QY g ¥y e § fE
g w1 & wfey & ared 9@ 5y HY
ou frwgae aATT & oY 99 F g feww
Ll & 2

“Those who are qualified to be

appointed as judges of the Sup-
reme Court.”

e wy ag T few fean
Ty FYE Ty 7 ¥ wgww Al ¢
T EATT qF WM | EETARTC
wrafaa #1 7161 2 % W A1 aR |

uTi w7 g 8 W
T § WY ¥ qavag faer ST g |
v # foar g &

“The President may, if he so
thinks fit, appoint a person to con-
duct the case against the Judge.”

AT wT S gt § 7oA gt
T A8 T &1 ey ag ek &
s difrrrgrare s g e | .

ot vgaTw fog (FTOET) :oOw-
iz T wfgy

ft Fo o fordey : gy Fag
o W | wT wrE A o e
gt 9 a1 R & qaOT A6 g
T ATy WIfAERE Wl g
aifgd 1 ifay oeatde o @ gE
qratde o, g9 orf e A g
ag ot aoEa aer 9 @ four ¢ &
wuwat § fe ag fedy s vl 3
v fem § i uwr wreHT At ag
wrar ot gk qf arw oxd & &
wwwat § f awrreman oy W xw ¥

faegfraf 1 dm qw v dar b

1423 (AI)LSD—T 1.
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& 7 ¥t wawar § fis dhiew A
w g Wt v g ae @, gt
et o femmiY 3% & Y Frrwwm &0
w5t 7% g7 wr Wy § fiw denew A
& ot wrt g, vy darrer gy §
aft graTiaE @ &) Ao o q@ W
v §, & 9% wed WA e o
dhww o ¥ are w1 w affede
& w¢ dmwr qv femt 0 avr wf
M wEET Wy wY faw wrdh
A ¥ dur ¥ ¥ e and gy
giefrbz 23X K . . .

oft vprre fg : HEE TR ¥ e
gfefedz ¥ fag o & 1

st 3o wo ikt : grifiew
o ¥ A e g A fawed
oY | dhww A w1 ghar frerw
&fsrd 1 gfm w1 & afwg & faars
o7 T 57 @ § o T sk
oot FEATA WY g W 7g Fgan §
& a1 araeen § Afe warew F Wy
i A e o &, fd amar g,
FAT AN AT §, TAET T G
oY €9 grea | A §, ag a adf
goaT ¥, IEET Ot IEET 9F¥ BT
oY % # faerlt § o ow avg Ay
o7 o7 w9 o 2@ q¥ § fee ¥
gt %1 & 9w %1 fagmas § wrw a7
Wi oFrers gt & 1wl wo &
srdar & f ®rgm, 9= W™ Y dar
sefter €1, W7 wrA g 6T Wi AT
gt 81 ¥ w7 g w1 T ¥
gi 4t foT 39w dfees a1 & avad
wT WoAT § 1 dFrEE A & aww
Lo cil i

oft wewrtw (9fam) F@F AT
Wt w¥r s o dfaww A & fs
Fuwt fearr & aft &
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sft 3o go fuidt: Afews
i g & for fan 8, &R W
gk =2 & o w1 e Svw A
T THATH HTOT & A7 TEHT AT AqrEHY
g & o v @ aga g
gt § fv ag o O @ § 1@ gl
o ¥ A ot § 1 v wEm W
¥ @ W ag gftw o ar gt B
T 99 G & Faw 457 §, Afeww A
TR TA AGY AT AT | wEled Wy
W T X W faw v g fe
e dfeww avd & frdt 1 wfzfede
2 A & wrarc 9% fF w1 wEd
& a1 AreTAw @, I F) OW N & aver
sz < faar e A1 A agw T
FoaT™ e @ qTar ATAAT | W99 R
T STafoaE T 6wt dar s
Sd g e 9 g A ouw A
an w3 faar fin ag wrest qemas &,
wF ¥F TwIT #1 foE g1 oy fie ag
WIRHT TH W% 78 § W Afag 99w
foiiZ #t 7 &, a8 ot @ fw W

wwd & @i % fey There must be
an Address presented by the House—

T Fm oAt W o & TR
et ¢ s & 5w T waw
Wiegea w7 a%ar § 1 ¥ o
ST 1 aEE w|TOE 1| W
At T WA w e & §,
gresgAe s e faan, W owss &
O 8 WRHT 99 Zigegee ¥ ww fay,
Freegae ¥ fodiE & A, 9w w1 e
fediex oy #y st B 4, o W
w1 wT & fam, w@ g8 wa fom
&Y qarr s 74T il ag et AT
R aEi T Ba N wew d fr o
wTEHT Y T §oar A o
W Foe @ fod ag  wiface @A
afgr fr .

On the recommendation of the spe-

clal tribunal, the man shall be removed
by the President.
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w fad a1 @ o wifezmea
nuir s o wfwm &
wifad | g et S wriarf v W
oy AEE g |

TTEIH WEIAY W §HG TAT
& T

st Fo o e TTETW W,
og Tga e fauw §, w@iey S% om
o T )

Shri Hari Vishnu Kamath: This Bill
should not be hustled. Let them
accept the select committee motion
and it will be easy for them,

oY Fo Ho fuddt : F Far wpwa
& g g v ag S Wi ot ==
wWg wH K aedie & T fAae
&M fF @ wF W1 a0 ¥ gy
grf #1¢ & wow & fopedie & oot
Fas faare s o, wifs aws
ar & famn, 9@ famr A= 9w A 9w
gEer & @ wrefr ) wE gk W
¥ a9 g 0¥ & faaw agr e
SW W1 @Y &, WO AT W @Y L,
oTTE S 6T IR § | g I ONE 9«
WY #rE W F U §,
WITEHE ¥ &% W we ¢ 1 Oy ody
fawred aga Wt & 1 O fread
fo et & ST ¥ W1 Sd, " w7
T wrgdr & qX ¥ fomwr o gger
¥ o € ag Ot v w8, oo
g W g, w5 S A g, o
AT &, TERT WY HOATEE WA g
wafad fis s ot waAmiENE =1 dqe
¥ =g vy ag w1 ¥ 14 el andAr
weT fie Sgr qAT B TATEZ ¥R
Y ara wdy 7€ § A TW A w7
e AT gy fe wrer @t s sme
g § ag W A §f R g

% sTwe 13 w9 &, wofq &
1953 ¥ AT 1965 A% 2wWAT wW



frt 1% feat & ar g &7 & o &)
ary & 1 & et sufan fade & e &
T8 Fga Ffea ¥ g SmEar § AR
azw § i ot vy e aff & aw
WET 9T wTRT ¥4 &5 R E 1 Ag ¥
W §F a1 A%, W ) Ay 9T Ao
& W T WY Y g7 41 ANT WA HT

wer wear fagr § 1 O eafadt &
farr o= gw  vemTEO fasardd Wi
R 7AW g3 6 7 T A A g,
fas g, TIoe W agi T A § aw
fre o fad #11 &1 GFF e ® o
ET—%T W owwm & |

oF ATty aEer o awE & fad
ot g% faor agt s Wfga o

ot 30 go fakd : & wgar AT
¥ fr wm fam & xw a0 %1 §wew g
wifg? ot ¥§ I 9T gy ww ¥
fiart gt wifgy wife w fw &
qE £ & ATy gEIt 99 9y Q% T4y
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Tl grmr A fe @ o o daw
digorm fe

(Inguiry) Bill

An address must be presented by the
House and then only he can be re-
moved—political atmosphere—

T¥ o% Q6T sifae & o s faegw
frodw €1 amaT & | o € W Q-
qft 2 &t mf v fwd auEA
Y 1 7Yy WA | e ww Afafors
Qrmfer ft gur F7a1§ 1 dfafes
qERTferwT 3 ag sqam el &
w AE g | o g # & awen-
r friza wem fr W s
« a9 e w7 g, W fErd
¥ e fam ) wmar T & A mEe
W T 97 faume ¢ fe @ W oF
&Y w0 g Wifey, Wi wifegqea
wiz fear o o aE gEa @l
frerer @y fw

When the Tribunal has come to a
unanimous finding that the man is
quilty, action must be taken,

f grw A A g e
WTEHT & FIC AT e AT AnfEd

ot vgara oy : woreaw AEEE,
ag t faiaw Iafeqs e nar @
ag ag I9gea fade § ot & o
g fE oft s & ofw oft fddh 3
& %1 fae fear § 9@ & 39 anfaw
T aww § | qmw afow g ¢ R
oft oo ag wgd & v = fm o
dge afafs $avqm  s9fear fem
i wt off faddlt ag WX § fs
“qiA" #Y g "Tre” W g
wifgd 1 qg ST A e g wfgd o)
wife a@ W9 FIGYAN WATEE £
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[ =t vy fig]

AR ¥ I Row A F
TEA FEO GO | W AT

faridr & gama ®1 ST wHEA
[ # o e oW
far mar 3 e WY dsAAe
W wigd | fegen

¥ ®W 20 91 25 EAC TwEARE
T w3 ¥ w3 W § | R
qare g § 1+ W 20 @1 25
wPi § ¥ qwea dgg Wi ®) A
wwwr Ag § | wi§ W go @
a7 e Hre Qe F AT wW F wW

21

1134

1=%

@ aw & dqv afufa & aaew
# war g § | o & fordr oft v
T FEY ) OF A A A TN
a1 @ § frg ¥ gim # o g FE
& oo BT WA §, I T WAL T
gara ¢ | Sfew w1 qaw ) 9w BR
¥ g2 afwewm & far @gw afafy
ok e ¥ aw ¥ H Ay @ aw
T, 3w OH WA qA W
w3 F Al g o F agw atafe
¥ A WA A wr Y wen ff fas
41 afer |l giaar #r S w0 0
g9 AR A TR e R A e )

g ar & ag A wgw W@ f
fie o fados 1 @ agy dgfea
¥ 1w frdgs w1 efEm TEEER
wie & o= o fooer fog w-
ARIFEm A W H AR
¥ oo e wEy wh § @ sreee @
IR sy awfem § 0 22
st & 1949 ¥ of TowiETATITE
F AN ot wEgd e e T, @
frawarz fargr ®1 AT gk €9
Yo & fo sgg SomT @1 | W
gvg & W pEEETT # qEETRE A )
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o0 o agar & ara wrepw oY 4 WG T
¥ 99 awg A w=w T T Wy
WS QT | IAR T A+ qifEw
a1 |

| | OF AT W AT o

Fafeqa wawdt & 2 fagrd #1 79 @wE
o ¥ frdr it qw Fodd Yy s
ot A et & | wore & g wa A
famy @ mfmmde R S T
T @t | A Afan R e
& weel @ den ow faerd § W
wifw it =g fF feefy arded ar
gt #% & o # few T @1 @@
dar g w< |3 1 owEife @ fard
wo et wravaw § 1 gany |
Fag wE Q) o ey grieed
71 i w1 ¥ o & faems @ fagrd
w qifearde & fas ot 38 famen
ST oEEAT § 1 RIS e
¥ fag o gaer o ww & frgrd
WAl # wgrawEn g § ) v g
AT grierd o ar gl ST
W W W ke ¥ g a0 § W
wan feea & fag ot @ fpk

AT W e )
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% oF I Wi wgAr amgar g
fF i o7 Wg ¥E 3 89 e
2 % wet war & fF &9 W £ ) g
LU U A

“not less than three in number,
as the President may think fit to
appoint from among persons who
arg or have been Judges. . ."

fwgm g fr ot oo st 4w
g # A e wgn o et
afz fedt & 990 1 w19 gEEAw #
WA A T AR 0% qw e Iyfeqa
grm fF wvd 0w wit T & faes
sEar ¥ | gafan s A g @
F FEmd o= &, 91 w17 T w0 @
FARY AT G ZTEAAT 97 TEAAT ATIHY |
wre gEX adee o weR A g oar
wer ¥

ofy gfc fieewy wrer : v afirf
ga a7 fawre w0 gt &

ot vee fay : ware afafa & qw
&5 ¥ ¥H T HeST A fa=TT v wwd

£

ur e & S wgAT A0EAT F o
£q ¥ Q) wrew feg #, w7 ouinrer wit
#Fza prifafadl | & @@ ow i Wi
irenT wrge § 1 st A & ol |
wr v AT qETE O oA aw
WA FT A9 8wy wwet § oo
dy fe garo ook aefy gL

Shri Jaganmatha Rao: It comes under
“misbehaviour”.

Shri Raghanath Simgh: “Partiality”
is not there. Partiality is more im-
portant. We are facing it every day.

st wowy qwin (wEr) 9
ot Y wred ?
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gt ¢ fF max fdt #7759 grise
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& wfes 7@ & wfeg 1 W
o GHT FTHA T T4 aY T8 FAaI
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# far dfew 7 ¢

a9y At &7 @A § e fems
FY & ATz gt F1E FT A 37 griFE
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Shri H. N. Mukerjes (Calcutta Cen-
tral): Mr. Deputy-Speaker, Sir, I
understand that my hon, friend, Shri
Kamath has brought forward a motion
for reference of this Bill to a Select
Committee, and I do hope that my hon.
friend, the Minister is agreeable to
this suggestion. 1 say so because we
are proceeding to legislate in regard
to a matter which is not only difficult
but also rather delicate and it is im-
perative that we give more thought to
this matter than we have been able to
do so far.

We have been accustomed to look
upon our judiciary with a great deal
of well deserved respect. There was
a time when our judges would refuse,
on principle, to have any contact, even
innocent social contact, with leading
persons in the executive. I remember
an occassion when the Bar Library of
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Calcutta High Court had passed a
resolution protesting against the Chief
Justice having gone to a garden party
in Government House. The judges of
our country, especially the judges of
the High Courts and the Supreme
Court and even others lower down the
ranks of our judiciary, did have a
very great reputalion which, unfor-
tunately, seems to be going down
somewhat. But our judges have had
this reputation and I do hope that the
generality of them would continue to
have such a high reputation, because
if we are going to maintain a decent
socio-political system, our judiciary
must be incorrupt.

It is a very great pity that on
account of certain recent goings-on in
our country it has been thought fit by
Government to bring forward this
kind of legislation. It is a matter al-
most of shame that we have to bring
forward this king of legislation sup-
plementing the provision that there is
already in the Constitution. The in-
dependence of the judiciary is a con-
cept which has been achieved after a
great deal of struggle in certain other
countries and we were fortunate
enough to be able to inherit that
legacy. There was a time in Britain
when judges were threatened by the
Crown and there were very eminent
judges who were constrained to say
that they were “lions” no doubt, judges
were “lions but lions under the
throne”—but there were other cases ot
judges who stood up to the hectoring
powers of the Crown ang its satcllites
of those days and it is & wonderful
chapter in the history of constltutlonal
liberty where ultimately the ind
ence of the judiciary was won. At
that time the principle was enunciat-
ed—the principle which has come to
be incorporated in our Constitution——
that judges hold office on good beha-
viour as long as they are on good
behaviour and not at the pleasure of
the Crown or of the executive.

This was something which is a fact
of history—the judiciary winning its
independence—because it was very
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necessary if a decent social set-up was
going to be maintained. In our coun-
try the judiciary at every level had
such a wonderful reputation; but,
unfortunately, things began to change
for the worse, particularly in recent
decades.

We have seen appointments to the
Bench to which I do not want to make
any specific reference but which, on
principle, certainly we have a right to
mention—appointments made not on
purely juridical considerations but on
considerations which were rather
derogatory to our self-respect as &
functioning democratic country. There
have been inst of the appoint
ment of a person who is a minister of
Government, who fights the election,
is defeated and, after his defeat, is
«elevated to the Bench. There has been
a case in Calcutta where there was a
person who was set up as a candidate
for election by the ruling party: he
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May, 1964; relevant documents in sup-
port of the petition were received by
the President on the 31st August, 1064;
a memorial by Members of Parliament
was received by the President and the
Prime Minister on the 23rd September,
1064. And this gentleman was merrily
continuing as the Chief Justice of the
Madras High Court. But then, just
before the President could order an
investigation in this matter, on the lst
November, 1964, he had a bralnwave
and he resigned his office and got away.
I do not know—this gentleman might
be completely innocent, possibly he
was being persecuted by certain peo-
ple who were after him for God knows
what reason. 1 am not concerned
about the merits or demerits of the
matter, but here was an instance of a
Chief Justice of the Madras High
Court against whom serious allegations
were pending, against whom a repre-
sentation was made by Members of

lost that election and he was appointed
to the judiciary.

This kind of thing has gone on so far
that we have found to our great regret
and consternation instances of judges
appearing at least to an outward
appearance, to be misbehaving. Some
‘time ago my hon. friend, Dr. Singhvi,
had been constrained much against his
will, I am sure, to bring up before this
House the instance of a certain judge
of the Supreme Court who, in spite of
decrepitude, physical and mental, re-
fused to leave his position on the
Bench. He went go far that the Chief
Justice had also to ask him to leave;
but he would not leave. It was
unimaginable, as far as we cap urder-
stand the tradition of the old days,
that such cases would take place.

Only recently the assiduity of my
hon. friend, Shri Kamath, brought to
the notice of Parliament o verv extra-
ordinary case of a person holding so
elevated a position as the Chief Justice
of the Madras High Court against
whom there were petitions pending
and very serious allegations were
made. The rights or wrongs of it do
not concern me, but in his case what
happened wag that a petition was sub-
mitted to the President on the 13th

Parli t perhaps 1 they were
preparing to have a motion in this
House asking the President to remove
him, and what happens is that he
simply puts in his resignation and the
Government says—I am quoting from
Starred Question No. 127 answered on
the 24th February, 1965, where it was
said by the Minister of Home Affuirs —

“The resignation was a bar to
the inquiry under article 217(8)".

It is most amazing.

This one single instance pollutes the
teputation of a judiciary which by and
large is entitled to the highest renown.
I am very sorry to have to say that
some of these black sheep spoil the
entire herd's reputation and the result
is that all kinds of things are said and
done. What has happened is that the
executive sometimes treats the judges
with impunity in a most cavalier
fashion. The executive today is now
in possession of the most ample provi-
sion of patronage and judges, being
human  beings, retiring at 0 or 62
these days or 65, who feel that they
are fit enough for work—possibly, they
do not want to rely on the next gene-
ration of breadwinners—look foiward
to pgetting some kind of assignment




6797 Judges

[Shri H. N. Mukerjee]

under the Government and the Gov-
ernment having this power of patron-
age sometimes treate the judiciary with
contempt taking advantage of the
human failing on the part of certain
judges, about one of whom I had once
occasion to say in this House without
mentioning his name that in his old
age he was running about in the cor-
ridors of the Secretariate asking for an
appointment to a labour appellate
tribunal or some such enormity. Some
of these people are driven to this kind
of waiting upon the favour of Govern-
ment. And, what is worse is that
Government sometimes treats judges,
who try to stand up for their rights,
in a most cavalier fashion.

We have had the mortification in this
House of having to listen to the Law
Minister inveying against a former
judge of the Calcutta High Court—I do
not mind mentioning his name because
he has won his case—Shri J. P. Mitter.
We have had the mortification in this
House of being told that we knew
nothing of the judge, that he was mis-
behaving all the time. We have been
told here—and whatever is said in this
House becomes public property—that
a particular judge was behaving in a
manner which was unworthy of his
office. Yet, that judge had to fight his
case in the most strenuous imaginable
fashion. He was being driven from
pillar to post because the entire influ-
ence of the executive was being pitch-
ed upon the judiciary in Calcutta and
elsewhere. The result is that he had
to fight his case single-handed in an
almost epic fashion before he won his
point. He had a simple point which
was that his age, as given in the matri-
culation certificate at the time of his

ing that ination, was not his
real age, that he had given his real
age to the Chief Justice of the Calcutta
High Court, that on the basis of that
statement of age the Calcutta Gazette
had printed a notification mentioning
the year of his retirement to be some
time in December 1964 and that he
should be alloweg to continue up to
that point of time. But the Govern-
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ment had discovered the matriculation
certificate which was being flourished
against the word of this judge and
this judge was being maligned all over
the place till the judge by his own sole-
endeavour—he could hardly find coun-
sel tp take up his case; he appeared
everywhere himself; he came to Delhi
over and over again to appear before
the Supreme Court ang in Calcutta he-
had to ask the Chief Justice to form
Special Benches in order to hear his
case—fought it most heroically and
ultimately got an order that the Pre-
sident will have to investigate in re-
gard to his real age. He got his point.
That was exactly what he wanted. I
do not know whether the President
has investigated. Possibly, the Gov-
ernment would say that the President
has no means of investigating. I do
not quite know what the Government
will say. But the fact of the matter
is, here was an instance of a judge
who, after a heroic fight, after being.
driven from piller to post in the judi-
cial sense, won his point. But during
his fight, he was being maligned by
the most important representative of
the executive, the Minister of Law in
the Houses of Parliament.

An hon. Member: Shame!

Shri H. N. Mukerjee: This makes
the judges feel, “After all, thcy are
the gods of creation and they can
throw us out” and they can be malig-
ned and defamed in Parliament and
they have no answer because they are
not present here. Here was a case of
a judge who was malgined and attack-
ed when he could not answer back. We,
of course, did mot get any protection
because it was the high and mighty
spokesman of the executive who was
speaking on that occasion. 1 would
not have referred to it. But I do so
only in order to show that today the
behaviour of the executive, at least on
certain occasions—I do not say the
executives alwavs behave badily—in
relation to the judges has been so
cgregious that even the judges are
driven to conduct which is not proper.
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It is @ most unfortunate situation.
We are confronted with an unfortunate
situation where becuuse of economic
conditions, because of political appre-
hensions, because of the behaviour of
the leaders of the Government in the
Centre as well as in the States, judges
also are behaving in a2 manner which
is not quite up to the mark and that
is why it becomes necessary to have
some kingd of inquiry in regard to the
defaulting judges. Normally, 1 should
say: let us not touch the judges at all.
Let at least one category of people
remain in our country who are be-
vond suspicion. Normally, I would
58y that they are beyond
suspicion and I wiil not touch them,
In a very extraordinary case, there
would be a motion in Parliament and
the man might be removed. That
would be most exceptional and that
would hardly ever happen as far as
most of our lives are concerned. But
the Government is responsible at
least partly for having created an
abnormal situation in which certain
investigations occasionally have got
to be made in regard to judges and,
therefore, something should be done.
But because judges are concerned,
normally, I will not touch them just
like that and pass & Bill here asking
them to be investigated in a particu-
lar manner. 1 would treat them with
a great deal more respect. 1 would
plead with my hon. friend, the Depu-
ty Minister, who is here: you may
please consult our colleagues, hold up
this matter for a little while and do
not in a huff pass legislation of this
kind. If I were a judge, I would in-
terpret it as something which goes
ageinst the grain of my self-respect.
I am sure the entire corps of judges
in our country on whom we depend
for the adjudication of the most im-
portant matters relative to the free-
dom of the citizen would look upon
thiz kind of legislation with a great
deml of distrust and indignation—they
cannot express their indignation but
they feel it. You should not let the
judges feel hurt. The default of &
few people like the ex-Chief Justice
of Madras or the gentleman whoe used
to adorn the Benches of the Supreme
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Court and would not quit, the mis-
deeds of 5 few black sheep, should
not persuade you to tar the entire
judiciary with the same brush. That
is why 1 plead with the hon. Deputy
Minisler to hold his hand for a little
while longer and refer this Bill to
a Select Commitee. If you dou not like
the composition of the Selct Commit-
tee as suggested by Mr. Kamath, you
might change it or have another
mechanism.  But 1 say, don't go
ahead with this kind of legislation.

I will not go into much detail in
regard to the various clauses of the
Bill. My point is that you should
give the judges more time, consull
the judges, speak to them and find
out their mind. You would'nt ex-
pect the judges to come and give
evidence before the Select Commit-
tee, but we must find out their feel-
ings about this. The Law Ministry
is there; that is their job. We can
also do it in different ways. Many of
us have some contacts with the Bar
and we can do something of that sort.
Let us not go shead in a huff with
this kind of legislation only because
a few people have behaved badly
here and there. If you do, at least
you may try to make it as good a
piece of legislation as possible and
the composition of the tribunal and
that kind of thing has to be gone into
with a great deal of more care. [
like the idea of Mr. Kamath in re-
gard to having jurists who have not
been judges of the High Courts or
the Supreme Court to be the mem-
bers of the tribunal. There have
been meny instances of jurists who
have not cared to become judges of
the High Court or the Supreme Court
or whom the Government have, for
some reason or the other, not wanted
on the Bench. There are a few jurists
like that and I need not name them.
It becomes an invidious praocess. They
are highly respected but they could
be put on trihunals of this kind. But
that is a matter of detail. I will not
go into much deta

1 would make an appeil fto  the
Deputy Minister though T know he s
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in a difficult position—his principals
are not here; he cannot give a deci-
sion here and now—but at least the
channel of communication is  still
open. I do hope that he gets some
.kind of consultation with his collea-
gues angd postpones the consideration
of this matter so that this can be done
in the only way in which a difficult
and g delicate piece of legislation can
be formulated by the House.

Shri Sham Lal Saraf: Mr. Deputy-
Epeaker, Sir, a number of aspects
have been brought forward by the
hon. Members who have preceded
.me. [ personally feel that all of us,
the Opposition as well ag the ruling
Party, have to pool our heads toge-
ther and with & joint effort have to
set up a judiciary that has the pres-
tige and the name which commands
the fid of the p as a
whole. Unless you do that, all our
-efforts will go in vain.

Keeping that in view, I would sub-
mit that it will be absolutely wrong
it we hustle through a piece of legis-
lation like this, There is no doubt
that some occasions may have arisen
or may arise now when the Govern-
ment is bound to take some action
and enact a law that will help the
Government to do things in g proper
manner. But, I personally feel, that
when we try to introduce pieces of
Legislation about the judges of the
High Courts and the Supreme Court,
we should be very cautious and very
careful. Therefore, my submission
is this. A number of aspects have
been brought out by a number of hon.
Members who spoke from either side.
Firstly I absolutely agree with Mr.
Trivedi and Mr. Kamath about the
constitution of the tribunals that
there may be others who may be
equally qualified as far as their ex-
perlence is concerned. their know-
ledge is concerned and their legal
acumen iz concerned and who may be
fit to be elected or nominated or ap-
pointed to these tribunals. [ know in
a number of cases, also about some
friends of mine, who have preferred to
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serve at the Bar and have refused to
serve in the High Courts. Why? It
is because they feel that they have
a better position and prestige while
they are practising their profession
wherever they are. The hon. Deputy
Minister also comes from the same
profession and, I think, he perhaps
might be knowing something more.
Keeping that in veiw, with due de-
ference to the judges of the High
Courts and the Supreme Court, today
that is not the only attraction, There
are reasons for that. Firstly, as some
of our friends have pointed out, the
selection of judges needs the absolute
impartial approach. The position
that the judge of a High Court or the
Supreme Court ghould get also needs
to be enhanced in a number of ways.
Then, as Mr. Trivedi pointed out, I
know the cases myself—] do not want
to name the cases—where people be-
cause of certain influence or because
of certain opportunities that have been
given to them,  they could get into
the profession and in no time they
could rise gz the High Court judges.
That is one aspect of the matter.

The main aspect of the matter is
that we must build our judiciary
above board enjoying the confidence
of the people as a whole in whom we
can entrust the interpretation of our
laws, of our Constitution and every-
thing. Keeping that in view, it will
be absolutely necessary that this
piece of legislation which is wvery
innocent to look at but full of imp-
lications if we go into it deeply, be
referred to the Select Committee. I
perfectly agree with the motion mov-
ed by my friend, Shri Kamath, that
this be referred to the Select Com-
mittee. If Mr. Kamath would agree,
let there be a Joint Committee of
both the Houses of Parliament.

1 know from experience as far a8
the upper House, namely, Rajya
Sabha, is concerned, that there are
eminent jurists there; there are emi-
nent lawyers there; ihere are even
retired High Court judges there.
Keeping that in view, it would be
absolutely correct to set up a Joint
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Committee to go into this. We may,
in that case, be able to examine the
matter from more angles. My hoo.
friend, Shri H, N. Mukerjee, pointed
out certain relevant facts; jt is not
only the mind of the government but
the minds of all right-thinking people
that should go into this. After all, in
setting up a proper judiciary that will
function properly, not only the
interests of the ruling party but the
interests of the whole nation are
involved. The more we are success-
ful in giving a proper judiciary to the
<country, the more our ambilions and
aspirations will be fulfilled. Keeping
that in view, I would again submit
that this Bill needs to be gone into
from a number of angles. I do not
want to go into the details. These are
the reactions that have come to my
mind when I heard some of my
friends and which were already in
my mind. I do not want to take much
of the time of the House I would
only say that it would be in keeping
with the purpose of the Bill which the
‘Government want to serve that g Joint
Select Committee is set up on which
Members from this House and from
the Rajya Sabha can serve. Within
a reasonable time, they will submit
their report; then that report wull
come before this House and such of
the hon. friends who may not get an
opportunity to serve on the Commit-
tee may expresg their opiniong again.
And after it goes through a general
«discussion, let it be passed Into a law.
I personally want that our entire
judiciary must feel confident that
they are not being treateq in a light
manner. Let the judges, whether they
are in the high or middle o low
level feel proud about it. Keeping
these points in view, 1T welcome the
spirit of this Bill, but do not support
it as it is now, but would support the
amendment moved by Mr. Kamath
with the addition, if mv hon. friend
agrees, that it be referred to the Joint
Committee.

Shri Harl Vishnu Kamath:
wholeheartedly.

I agree
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e T WA Mfi: o o &
WA wE § 1 #u K faw sl A
g o faw wat g @A @
£ 1 wwd oo &y Ry & | o A
g gmd aff st mar g ?
Ia % wawmry w9 &1 wfaar ¥ fan
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foeht qult 19 & T A &1 qfeww
agkfe ...

Fareqer wWEYaw : ag N7 ¥H faw
Faft g g amwdi

o T AT Wfpm - o e
Ak o S S A wgT ) W W
ey a1 ¥ felt o A A g
Wi TUF 9T OF qEEw A R ...

15 hrs.

Dr. L. M. Siaghvi: May I submit
that we do feel that in a general dis-
cussion at this stage, since other hon.
Members have already had the liberty,
Dr. Ram Manohar Lohia also shou'd
have the same liberty to discuss the
place of the judiciary in a constitution-
ally democratic society? That is all that
he ig doing, from whatever poin, of
view he may do so.

Mr. Deputy-Speaker: The distribu-
tion of powers has been defined in the
Constitution. S0, we need not go into
that now.

Shri Shinkre (Marmagao): Dr. Ram
Manohar Lohia's speech is not much
different from the previous speaches.
You 4id not object to the previous
speeches.
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Mr. Deputy-Speaker: I am not
cuiting him  down, but he has sad
curugh on this already, and I wart
him to speak on the Bill now.

o TW wAT Wfgw : FITAH
wEiea, ¥ gwha g, Afes, dx
saa Tl ¢ 9 g R W
g &1 qrn w7 oA §, wia
<FA AHETE Y 09 Gl g | Ffww e
|t agi & § 97 ¥ & wuren v faw
T AR @I, WA AW W A
AT g

=l & s fs d% sifaw
A TF T W AT GAT, WA ¥ A0X
&Y a9 TEF | HAFT FT O | A T
AT TI-IAL TLFE HIA AT Afw
IWF FY AT F7 T E | I§ A OF B
%1 FfEqr ateyq wigr o A A A
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Mr. Chairman: The hon. Member
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T S W ¥ | wE A Ay
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TR T §T & &9 W war
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w AT A w1 wEr foew so A
@ = g oan) & witar wgan g fe gl
T & TR AT e A
et fe a8 ®9F Tw wT R A
fr o= 3 W ¥ foar o wEifE agt
dar ar | 9w gwr @1 AF R
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§ oK) ¥e T A

Shrimati Tarkeshwari Simha (Barh):
As many hon. Members have pointed
out, this Bill is a very significant Bill
indeed. It may have only a few
clauses but they are so significant
not only to the relationship that we
have established {n the Constitution
between the executive, judiciary and
legislature but also to the preserva-
tion of our democratic traditions which
clearly envisage the demarcation of
responsibilities and functiony of the
executive, judiciary and legislature,

The Judges (Inquiry) Bill whwh is
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or something of that kind and that
has compelled them to bring forward

this Bill.

While considering the Bill, I accept
the basic spirit of it that there should
be a special tribunal to inquire into the
conduct of Judges so that from the
point of view of judges, they must have
ample opportunities to defend their
case before their name js tarnished or
reputation completely ruined. I ggree
with my hon, friend, Shri Raghunath
Singh, when he said that this is bene-
ficial to the Judges more. I feel that
any allegation without proper
channelisation and without an oppor-
tunity afforded to the person concerned
to defend oneself is allegation which
is very unfortunate, whether it is at
the judicial level or at the political
level. You probably have known how
these allegationg are made and what is
the fate of those allegationg once they
are left to the discretionary power of
one authority or one department,
whether the allegation Is right or
wrong. I have been a victim of that
when there was no opportunity for
me to defend myself.

Shri Raghumath Singh: Quite
correct.

Shrimati Tarkeshwari Sinha: I was
under this limitation in not being able
to fing out how to defend my own
name and reputation

Mr. Chairman: I hope you are nout
a Judge of any High Court.

Shrimatl Tarkeshwari Sinha: No, I
am not. I raise & basic, fundamental
issue, that any allegation, if it isleft to
the discretion or subjective satisfaction
of one authority, one person or one
department or a few persons, jf it is
not inquired into properly, and if the
person against whom the allegation is
made, ig nny given proper opportuni-
ties to defend himself or herself, is an-
all ti which is not fair to the

before us has got some p s not
of law but of incidents. I assume that
Government were probably facing
some difficulty about some resignations

person concerned. Therefore, when:
Shri Ragh th Singh i d that
this |s beneficial to the Judges, I said;




+6813 Judges
[Shrimati Tarkeshwari Sinha)

yes, I do accept that the tribunal will
give an opportunity to the Judge con-
cerned to defend himself and vindicate
his name, honour and reputation. That
was how T brought in my own case.
1 asked all leading lawyers in the
country, ‘How can I defend myself
against those allegations?’. They said,
“You have no opportunity to defend
yourself. The whole allegation is on
the basis of suspicion. It may be in the
mind of one person or department'.
There wag no legal sanctity available
and I have not afforded the oppor-
tunity to defend my reputation, I was
compelled to accept this king of
humiliation. No law wag there to
answer my plight, Therefore, I wel-
come thig tribunal which is contem-
plated for the Judges. This will give
an opportunity to the Judges to
defend their own case when, as Shri
H. N. Mukerjee pointed out, the
Judges are also treated in a cavalier
manner,

But my owp apprehension is that
this bill is not quite clear on some
fundamental issues arising out of the
point. A pgood suggestion has been
made, and 1 hope you will ask the
Law Minister, by taking the consensus
of the House, to refer the Bill to a
Select Committee, because there are
many fundamenta] jssueg which have
been raised, For instance, what will be
the procedure 1o level any charges
against 8 Judge, whether it will be
within executive discretion or whether
it will be on the strength of some
complaint received, if so, who would
be the complaining authority, on what
basiy would thgt complaint be enter-
tained und deemed worthy of con-
sideration by Government or the
President? Who is going to be that
authority? Is it going to be at the dis-
cretion of one individual who would
make a complaint? What will be the
‘background of the complaint which
will get the sanctity of the authority
to be inquired intg? These are things
on which the Bill is completely silent.

Referring to the Commissions of
Inquiry Act, the Law Commission has
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(Inquiry) Bill 6814

clearly warned the Government, so to
speak, that the history of liberty has
been largely the history of procedural
safeguards. What will be the pro-
cedural saf ds if & duct of
misbehaviour is alleged against a
Judge, who would be the competent
authority to exercise discretion? This
Bill is silent about that.

We would like to have 3 full ana-
lysis and explanation from the Gov-
ernment, a satisfactory assurance,
that no discretion would be exercised
prejudicing the very traditions which
we have in our country of the rela-
tionship, between the legislature, the
executive and the judiclary.

The second point on which thiz Bill
is silent, for which 1 woulg like this
Bill to go to the Select Committee,
is regarding the powers and regula-
tions by which the Tribunal will be
guided. It is mentioned that the
Tribunal will be guided by certain
procedures and rules which will be
made by the Government, and they
will be laid on the Table of thre House.
I strongly feel that the Tribunal
should have independent regulatory
powers. In England, a Commission
under the Commissions of Inquiry Act
is quite independent to lay down its
own regulations. If you are creating a
high power Tribunal, do not harness or
load it with your rules and regula-
tions.

Shri Sham Lal Saraf: It will
be a permanent Tribunal.

Shrimati Tarkeshwari Sioha: I am
coming to that. I fee] that there should
not be a temporary Tribunal, but that
there should be a permanent Tribunal
to look into these cases, a permanent
Tribunal which should not be influene-
ed by the various recommendations
and choices of the nominees. Shri
Trivedi raiseq this point that while
appointing the members of the
Tribunal, enough consideration should
be shown to the qualifying capacity of
the members. That is a very vague
term. What will be the qualifying
capacity of the members to be com-
petent to be members of this Tribunal?

not
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Again, that leaves wide discretionary
powerg with the Government. Pro-
bably it may be fair today, but
tomorrow it is pregnant with so many
dangers, if we really leave the dis-
cretionary powers with the Govern-
ment. Therefore, there should be an
exceplionally high power Tribunal; if
there is no work, it need not function;
it need not be g whole-time fully paid

It youare theretochoose or nomi-
nate the members of the Tribunal,
they would necessarily be retired
Judges. 1 am one of those who are
convinced that this tendency of co-
opting retired Judges, offering them
loaves and fishes, is a practice which
should be strictly discontinued. There
are se many commissions, and I have
before me a record of them, on which
Supreme Court or High Court Judge:
have been asked to preside, In other
countries, they follow the convention
that the Judges do not retire, they
continue as Judges for thejr lifetime,
till they are competent " to act as
Judges, because nobody should offer
thi;rn the temptation of an alternative
job.

What is happening in the case of
our election tribunals? Only the
other day it was said in answer {o &
question that they were thinking of
asking thre High Courts to deal with
election petitions directly. I know the
basic background of this decision
which is likely to be taken in the near
future by Government. 1 know why
delay takes place. The tribunal mem-
bers get very handsome pay, and they
ere not interested in finishing the
cases quickly. Let us not hide this fact
from anybody. I do not doubt the
bona fideg of any Judge, but I fee!
that it is not desirable to tempt them
with high salaries and handsom~
appointments and really make them
susceptible to public suspicion. Like
Caerar's wile, they should be above
public suspicion. Nobody should be
able to point a finger at any Judge
thal he is unreliable or dishonest.

1423 (Ai) LSD—8.
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Therefore, I think it should be a
permanent Tribunal.

A Supreme Court Judge may come
as a member of the Tribunal, but he
should not be a retired Judge, he
rhould be g Judge in office. He should
be a permancnt member. Then also
who would be the counsel to assist the
tribunal? The attorney general is the
legal adviser of the government, 1
nccepl the independent position of that
office, 5til] he is the legal adviser of
governmenri and there i agn intimate
relationship between the client and
the lawyer. Lawyer-client relation-
ship is conditioned by a very subjec-
tive phenomenon. A lot of members
are lawyers and know, how lawyer-
client relationship goes on. Attorney
general is lawyer to the client which
happens 1o be the government. There-
fore, there should be independent as-
sistance, whatever may be the shape
of that assistance provided for any
tribunal which is to enquire into the

behaviour of judg

The appointment of the tribunal
should not be made by the govern-
ment. I accept what the hon. Min-
ister says that the President s
competent to appoint a tribunal but
the tribung] must gel a mandate from
the House; it should be created after
getting the mandate of the House 1t
it is a permanent tribunal, it is siill
necessary io get the mandate of the
House to create a permanent tribunal.
If it is a temporary tribunal, jt is all
the more necessary that while that
tribunal is being constituted the
membership should be accepted by 2
mandate of the House I zlso suggest
that if the Tribunal's report has to
come to the House, il should be with
this reservation. If a judge had been
released with no guilt, that report
ghould not come to the House; other-
wise it will damage the reputation of
the Judge which nobody would be
able to glve him back. If the charge
of misbehaviour is proved agalnst
him, only that report should be laa
on the Table of the House and proper
action should be taken. With these
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words, I thank you for giving me this
opportunity.

Shri Ranga (Chittoor): Mr, Chair-
I am in agreement with this
Bill. But at the same time 1 support
the demand of so many Members that
it should be sent to the Select Com-
mittee. Member after Member from
all political parties including the
ruling pariy had given cogent reasons
why it should go to a select committee
and I hope the government would be
good enough to agree to this demand.
It stands to the credit of the Law
Minister that though he has taken
such an untenable and unfair attitude
in regard to the Judge from the
Calcutta High Court sometime ago, he
has made himself responsible for
bringing forward this Bill to fulfil the
assurance given by the Constitution
that such a tribunal would come 1o
be constituted. Who is to take a final
decision as to the fact that there
should be a tribunal, what sort of a
tribunal it should be, who should be
its members? According to this Billit
appears that the government wants
itself to have that power, at any rate,
with the President. Seeing the manner
in which tie government has behaved
towards the judges of the High Court
ang Supreme Court on the rare
occasions when it had the opportunity
of expressing itself, I fecl that it
would be much better to reserve thrat
right to this House so that whenever
Government makes any decisions they
would be only provisional and they
would have to place those decisions
before Parliament.

Mr. Chairman: Order order, I re-
quest hon. Members 1o maintain
silence.

Shri Ranga: It is quite possible that
Parliament would accept the advice
of the Government, but it would be
a salutary check on the manner in
which the Government would be
making its own preliminary decisions,
because it knows that whatever deci-
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sion or provisional decision it makes,
it is likely to be examined by Parlia-
ment and it is liable to be accepted
or be thrown out by Parliament. Once
there is that check, it would be possi-
ble for us to expect the Government
to be a little more circumspect than
ordinarily it is, in making those deci-
sions.

We are all very keen, and so many
of our hon. Members have already
made it quite clear that the honour,
the prestige and independence of the
judges of the high courts and of the
Supreme Court should be maintained
and respected. Yet, they also are
human beings and they are likely to
make mistakes and they may also be-
come incapacitated owing to age or
some other ailment, They may also go
wrong sometimes and behave atroci-
ously. It is to ensure ourselves
against such mishaps that the Consti-
tution has given the power to Parlia-
ment to take up legislation like this
so that whenever the need arises, the
country may be saved from such of
the judges who really deserve to be
removed from office.

As long as there is this power in
the possession of this Parliament, the
Government may not do much mis-
chief in undermining the independence
of the judges, but if this power were
to be left with the Government, the
power to decide when a tribunal
should be appointed, against which
judge and for what purposes and so
on, it would act as a kind of inhibi-
tion, as a kind of fear in the minds of

the judges, and to that extent, the
judges' exercise of their spirit of
independence would be undermined

and would be likely to be weakned.
Therefore, it is most essential that to
the extent that the Government has
to make its own preliminary decisions,
Government should be extremely
careful and should be unwilling to
resort to this means frequently or
easily. Only on very rare occasions,
when it must and it has no other
choice and in its judgment the inte-
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rests of the country are likely to be
jeopardised, that it would be willing
to come to the decision that there
should be a proper enfuiry and they
should think of getting a tribunal ap-
pointed under this kind of legisla-
tion. Even then, I would not like to
leave this power entirely in the hands
of the Government. It is only when
the judges know that there are all
these safeguards provided by this
Parliament in this legislation that we
can expect them to feel gnd enter-
tain that degree of independence of
the executive as is desirable and as
is most essential.

15.28 hrs,
[Mr. SPEAKER in the Chair]

It is nothing special with this
Government—it is the wusua]l thing
with - every government—to be
cavilling at the independence of
the judges. because it is inherent
in the very process of law, the use
of it, and the enjoyment of it. Who-
ever is in charge of power, whoever
is entitled to enjoy and exercise
power, would like really to have no
restraint at all and to be subject to
no other revision. Therefore, he is
more likely to make more mistakea
with a greater sense of impunity than
anyone else. The same fear can also
be expressed in regard to judges also.
They can also not only go wrong but
they can also be considering them-
selves as being so supreme as to be-
come autocrats; and they might also
try to ereate trouble for the eitizens
as well as for the Government, and
that is why there is this theory and
the spirit of checks and balances and
the separation of powers. All these are
inherent in that werv principle of
separation of powers. I would like
the government to keep that very
much in their mind and try to see
that thev show as much respect to
the Judges as thev expect the Judges
to be cognizant of the r ibilities,
troubles and tribulations of the exe-
cutive. Al! this is theory, but com-
ing down to brass-tacks here, T would
like the Minister to give fresh thought
and agree to send this Bill to a select
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committee. Our party associates it-
self with the principle underlying
this Bill,

Mr. Speaker: I have to moke one
announcement, unexpected though it
might be, The Prime Minister is not
making a slalement at 3.45. That
would probably he made tomorrow,
not today.

Dr. L. M. Singhvi: Sir, while T wel-
come this Bill, which has been brought
forward in fulfilment of the promise
that has been conveyed by the gov-
ernment, I cannot help saying that
this is one of those instances of ml-
‘nisterial  forgetfulness or legislative
amnesia in which the Bill was intro-
duced on the 14th February, 1964 and
it is now being brought before the
House more than a year thereafter.

As one who has been most inti-
mately connected with this matter, 1
should like to tell the House briefly
what the genesis of the Bill is. You
would recall, Sir, that it all started
with a question. which you were not
pleased to admit, but in respect of
which you directed the Home Minister
to convey the necessary information
to me, That done, the Home Minis-
ter wrote to me to give the necessary
facts in respect of the various querles
1 had raised about an honourable
Judge of the Supreme Court.

15-33 hrs.
[Sant KrapmLgar in the Chair]

The Home Minister wrote to me
saying,
“It has been reporied by the

Chief Justice of Indin that Shri
Justice Jafar Imam of the Sup-
reme Court has not been in good
health for some time past now.
The Chief Justice. therefore, has
been directing him at times to sit
as the sixth Judge on the Bench
and at other times Justice Jafar
Imam having no regular work on
the Bench has only been sitting in
his Chambers. The Chief Justice
of India requested Shri Justice
Imam to undergo a medical exa-
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mination, but Shri Justice Imam
has declined to do so. There is
no provision of law under which
he can be compelled to do so. A
Judge of the Supreme Court can-
not to compelled to resign from
the Bench either, He can only be
removed under the provisions of
article 124(4) of the Constitu-
tion.”

The Home  Minister went on to
say:

“Before gny action under article
124(4) of the Constitution can be
undertaken, Parlinmentary legis-
lation in ferms of article 124(5)
will be nccessary. The question
of undertaking such legislation is
engaging our attention™

This was on 20th Scptember, 1063,

After this, I wrote to him expres-
sing the puoint of view that I did not
think that the absence of a specific
legislative enactment under article
124(5) suspended or effaced the pro-
cedure and remedy provided in article
124(4) of the Constitution. My view
was and still is that in spite of the
fact that there is no legislation under
article 124(3), Parliament has every
right to proceed in respect of the im-
peachment of a Judge.

Answering various queries I had
raised. the Home Minister on the
11th November, 1963 said:

“Shri Justice Imam was off and
on away from Court work either
on leave including leave on full
pay end leave on half allowances
or because the Court was closed
for vacations, between 31st Jan-
uary 18961 and 15th July, 1962

On the 15th  July, 1962, the
Chief Justice of India advised
Shri Justice Imam that he should
not resume work until he had
fully recovered and that he should
get a certificate from his attend-
ing physicians that he was fit for

work again. Shri Justice Imam
declined to accept this advice and
joined the Court on the 16th
July, 1962, He sat as the sixth
Judge on a Constitution Bench
for a month and a half after that
and after another couple of
monlhs' leave he joined the Court
again and he heard criminal ap-
peals as the fourth Judge on a
bench for a period of about four
months and 12 days.

After short periods of leave
Shri Justice Imam returned g the
Supreme Court on the 4th Feb-
ruary 1963. But after that dale
he was not allotted any reguli.
court work, but continued to sit
in his chambers.”

Mr. Chairman, the Home Minister
went on to add that more recently
Shri Justice Imam had on the advice
of the Prime Minister undergone a
medical examination which showed
some improvement and which alsn
showed, at the same time, that there
was a marked degree of impediment
in his speech resulting in difficulty in
expression of certain words and to a
lesser extent comprehension of the
spoken speech,

Sir, in view of this situation and the
great concern and aanxiety all of us
had in the legal profession in respect
of a matter like this, I was constrain-
ed, much against my wishes, with the
utmost reluctance, to table a resolu-
tion for the removal of Mr. Justice
Imam, as he then was. Mr. Justice
Imam was a distinguished judge in his
own time. I had the pleasure of
knowing him personally and when 1
brought this resolution before the
House it was in sorrow and with the
utmost reluctance, as I have already
stated. But it seemed that in spite
of my having taken up the matter
at the highest level—the President of
India, the Prime Minister and also
the Home Minister—there was no
remedy available at that time
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15.37 hrs. !
[Me. Derury-Speaker in the Chair]

It was unfortunate that in conse-
quence of this resolution, as has hap-
pened in other countries of the world,
Mr. Justice Imam thought it appro-
priate to resign his office as judge of
the Supreme Court. But the pro-
blem was not altogether solved, be-
cause the Government had taken the
view that in the absence of an ap-
propriate legislation under article
124(5) proceedings could not be start-
ed in this respect.

Mr. Deputy-Speaker, the genesis of
this Bill which is before us is, in short,
this particular case, which I believe
was the only case in the history of
this Parliament, where a resolution
or impcachment of a sitting Supreme
Court Judge or any other judge was
admitted. It seems {o me that in
spite of the fact that this is a piece of
legislation which is brought forward
in fulfilment of an article of the
Constitution, which says that such a
legislation would be brought into
existence, it is rather ill-conceived.
Article 124(4) says;

“A& Judge of the Supreme Court
shall not be removed from his
office except by an order of the
President passed after an address
by each House of Parliament sup-
ported by s majority of the total
membership of that House and by
a majority of not less than two-
thirds of the members of that
House present and voting has
been presented to the President
in the same session for such re-
moval on the ground of proved
misbehaviour or incapacity.”

Sub-clause (5) says:

“(5) Parliament may by law
regulate the procedure for the
presentation of an address and
for the investigation and proof of
the misbehaviour or incapacity of a
Judge under clause (4).
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Ot course, as I said, I was of the
view, and I am still of the view that
this is an enabling provision of the
Constitution, It says that “Parlia-
ment may by law regulate the pro-
cedure”. Tf, however, there does not
exist any specific piece of lcgislation,
then Parliament can also regulate the
procedure of such inguiries in an ad
hoc manner.

Having said this, I should like to
say that the Bill that has been brought
before us is a departure from all
known institutions and all known
procedures and also all known instru-
mentality in this respect, It seems
that inspiration has becn derived per-
haps from the Burmese Constitution
for bringing forward this device of a
special tribunal to be appointed and
constituted by the President of India
on a report or suo motu. It is a very
poor Constitution to take inspiration
from. Ours is one of those Constitu-
tions which enjoy great respect in the
entire world. It is an exercise in
ecletic scholarship. It is also an exer-
cise i statesmanship. It is a consti-
tution which, I think, derives a great
deal more, so far as constitutional
liberties are concerned, from the gol-
den chapters of constitutional liberty
in the West.

Thig Bill derogates in a very wilful
or negligent and cavalierly manner
from the entire tradition in respect
of judicial tenure, Judiclal tenure,
in our Constitution and in our socicty,
is considered sacrosanct. As far as
possible we are not supposed to infer-
fere with judiclal tenure In a camual
manner. What js sought to be done
through this Bill, with all respect, i
to interfere with judicial tenure—at
Jeast to give that impression that
interference with judicial tenure is
possible at the will of the exccutive
and at the will of the President.

I would invite the attention of this
august House o clause 3 of the Bill
which says: —

“If the President, on receipt of
a report or otherwise, is of opi-
nion that there are good grounds
for making an investigation Into
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the misbehaviour or incapacity of
a Judge, he may constitute a
Special Tribunal for the purpose
of making such an investigation
and forward the grounds of such
investigation to the Special Tri-
bunal.”,

This Special Tribunal is then provid-
ed and armed with all the powers of
investigation and in so far as the
alleged misbehaviour or incapacity is
concerned, it is this tribunal which
would tender its finding. After this
the House would, of course, go
through the formalily of passing a
Resolution. Noturally, after o judi-
cial finding is recorded, this House
would either be committing an omis-
slon or a serious commission if it did
not gecept that advice, This, as 1
said, derogates from the privileges; of
this House. This derogates from the
parliamentary tradition known all
over the world and I wish presently
to show that this lg so.

Before 1 do thiz, I should like to
draw the attention of this House to
what this judieial tradition has come
to mean in the great countries from
which we drew this inspiration, in
the countries which we have tried to
emulate in respect of constitutional
liberties in our country. This is what
Sir Winston Churchill said speaking
of Great Britain:—

“Judges are appointed for life.
They cannot be dismissed by the
executive Government. They can-
not be dismissed by the Crown
either by the Prerogative or on the
advice of Ministers. They have
to interpret the law according to
their learning and conscience.
They are distinguishable from the
great officers of State and other
servants of the Executive high or
low, and from the leaders of
commerce and industry. They are
alsp clearly distinguishable from
the holders of less exalted judi-
cial office. Nothing but an Ad-
dresg from both Houses of Parlia-

ment, assented to by the Crown,
can remove them.”

My hon. friend, the hon. Deputy
Law Minister, would say that this is
what we are also providing; that,
ultimately, it is thiz House which
would present an Address to the
President. But what is proposed to
be done through this Bill is to wrest
that initiative, that explosive prero-
gative, from this Parliament and this,
I think, iz cortainly improper. It is
unconstitutional.

I should also like to draw the atten-
tion of the House to another state-
ment made in respect of the indepen-
dence of the judiciary which we have
enshrined in our Constitution.

“The principle of the complete
independence of the Judiclary
from the Executive is the founda-
tion of many things in our island
life ",

says Sir Win:ton, speaking of the
Constitution of Great Britain.

“It has been widely imitated in
varying degrees throughout the
free world. It is perhaps one of
the deepest gulfs between us and
all forms of totalitarian rule,
The only subordination which a
judge knows in his judicial capa-
city is that which he owes to the
existing body of legal doctrine
enunciated in years past by his
brethren on the bench, past and
present, and upon the laws pass-
ed by Parliament which have
received the Royal assent. The
judge hag mot only to do justice
between man and man. He also
—and this is one of his most im-
portant functions considerrd in-
comprehensible in some large
parts of the world—has to do
justice between the citizens and
the State...... The British Judi-
ciary, with its traditions and
record, is one of the greatest
living assects of our race and peo-
ple and the independence of the
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Judiciary is a part of our message
to the ever-growing world which
ig rising so swiftly around us.".

Obviously, such independence of the
judiciary would not be continued or
preserved in our country if we allow
such power to be vested in the Pre-
sident cither on receipt of a report
or suo motu,

The position in America is also not
different.  But before 1 go to the
position of America. I would like to
say that what this Bill seeks to do is
to take us back to the pre-history
of the Act of Settlement of Great
Britain. It is definitely a retrogres-
sive step and a step which this Par-
liament in asserting ils privileges
must strongly resist. If I may be
permilted to cite an authority on the
British Constitution, it says;

“....Anciently, the judges held
their commissions during the
King's pleasure and under the
Stuart kings the Bench was syste-
matically packed with partizans
of the Crown. As carly as Lord
Coke's time, indeed, the Barons
of the Exchequer were appointed
during good behaviour and at the
resloration of Charles II, the
C issions of the C Law
Judges were in this form. But
there was no statutory restriction
on the Crown's pleasure until
1700, when the Act of Setlle-
ment provided that “judges’ com-
missions be made quamdiu se bene
gesserint, and their salaries ascer-
tained and established,...”,

The very doctrine of judicial inde-
pendence is founded on the fact that
the tenure is protected; it is founded
on the fact that the salarics cannot
be altered. It is founded on an
accepted customary doctrine in -all
the democratic countrics that they
cannot be interfered with except in
specified manner. By investing the
President, which means, in effect, the
executive, with the power of appoint-
ing tribunal on a report, or suo molu,
what we are trying to do is to aban-
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dence and supremacy which we adop-
ted in our Constitution.

I would like briefly 1o make a refe-
rence to the procedure in the Ame-
rican Constitution. This is what it is:

“Constitutional  authority to
impeach is vested solely in the
House; power to try dmpeachment
cases rests with the Senate
alone....

Shri D. C. Sharma: You are refer-
ring to US.A.; there they are elect-
ed.

Dr. L. M. Singhvi: My hon. {riend
has been to the United States several
times. Normally, 1 would not con-
test his statement. But perhaps here
he is not well-informed. The judges
of the Supreme Court are not elected
in the United States but they are
appointed. It further says:

“...The House usually refers a
motion proposing impeachment of
an officer to the appropriate
standing committee or to a speci-
ally created investigating com-
mittec, If an impeachment motion
is adopted by the House, a com-
mittee may be set up to draft
articles of impeachment, After
their adoption, managers are
chosen in whatever manner the
House dircets. The Senate, upon
being informed of House action,
sets up a committee to prepare for
the trial.".

The initistive is that of the legisla-
ture.

I would like to make a brief refer-
ence lo the Australian Constitution
in this contexl.

Mr Deputy-Bpeaker: The
Member should conclude now.

Dr. L. M. Singhvl: As I sgubmitted
earlier, this is a technical subject and
you might have 45 fewer speakers.
You should give an opportunity and
latitude to us to speak on this subject
on which we have taken great pains
to study.

hon.
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Shri Hari Vishnu Kamath: You
should not hustle the discussion.

Dr. L. M. Singhvi: The provision in
the Australian Constilution is analo-
gous to that of our own. Section 72
says: —

“The Justices of the High Court
and of the other courts created by
the Parliament—

(i) Shall be
Governor-General
cil;

appointed by the
in Coun-

(ii) Shall not be removed except
by the Governor-General in
Cuuncil, on an address from
both Houses of the Parlia-
mont in the same session,
praying for such removal on
the ground of proved misbe-
haviour eor incapacity...."

There are the very words which we
have used in our Constitution.

Mow, T should like to draw your
a'tention to the procedure in the
Austratian Constitution. It is not the
Governor-General who takes the ini-
tiative cither gn the report received
by him or on his own motion to

appoint  a tribunal. The initiative,
the entire powers and privileges,
rests with  the legislature and the

legislature alone. I quote from the
Annotated Constitution of the Austra-
lian Commonwealth. On p. 731, it
says:—

“Parliament is ‘limited by res-
traints' which require the proof of
definite charges; the liability to
removal is not ‘a qualification of,
or exception from, the words
creating a tenure,’ but only urises
when the conditions of the tenure
are broken; and though the proce-
dure and mode of proof are left
entirely to the Parllament It
would seem that, inasmuch as
proof is expressly required, the
duty of Parliament is practically
indistinguishable from a strictly
judicial duty™.
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He goes on to cite:

“The matter is disdussed and
the proper procedure indicated
by Todd where it is laid down
that 'no address for the removal
of a Judge cught to be adopted
by either House of Parliament
except after the fullest and fair-
est enquiry into the matter of
complgint by the whole Haouse
or a Committee of the Wwhole
House, at the Bar; notwithstand-
ing that the same may have al-
ready undergone a thorough in-
vestigation  before other ftri-
bunals’—such as a Royal Com-
mission or a Select Committee.”

It seems to me that, after having
cited the Constitutional precedents
of coyntries from where we have
derived much of our Constitutional
provisions, there should be no neecd
for me particularly tp insist that a
similar procedure should be adonicd
in our country. At this stage what
I am trying to add, Mr. Deputy-
Speaker, is to emphasize that this is
an impbrtant picce of legislation;
this is a piece of legislation which 1
brought forward here because the
Constitution enjoins upon us the
cnactment of such a legislation, Of
course it is unfortunate that this
Parliament has nol passed, and the
Government, who have the legisla-
tive initiative in the matter have not!
passed, many such pieces of legislation

which the Constitution specifically
enjoing upon us ip pass.
That apart, it seems to me that

such an importiant legislation should
not be passed in g hustle; it should
be entrusted not only to a Select
Committee as my ecstecmed and hon.
colleague Mr. Kamath, suggesied, but

to a Joint Committee of both  the
Houses,
Shri Hari Vishnu Kamath: I have

already agreed to the Bill being re-
ferred to the Joint Committee,

Dr. L. M. Singhvl: This is a mat-
ter of utmost importance, Let it
not be said that the Parliament acted
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in haste; let it not be said that we
were hustled into passing an enaci-
ment merely because of the compo-
sition of Parliament which has the
majorily of a Party,

Mr, Deputy-Speaker, you have wit-
nessed the unanimous consendus on

this  matter. My  friend, Shri
Raghunath  Singh spoke rather
strongly regarding the need for

making a reference of this Bill to a
Select Committee, which should bring
out the Bill properly and after a
detailed study of the comparative
Constitutional provisions.

Mr, Deputy-Speaker, great con-
cern and anxiety have been voiced in
respect of judicial standards. 1 do
not think it is necessary for me 1o
go into this, bui it must be empha-
sized that judicial standards will not
be maintained unlesg we are williag
to sacrifice our prejudices;  judicial
standards will not be maintained un-
less Government is willing to act in
an entirely above-board manner, in g
manner which does not allow any
suspicion whatever. There have been
lupses—these have been pointed by
some hon Members, especially Prof.
Mukherjee—which have given room
for some kind of denigration of ithe
judiciary, It would be most un-
fortunate if this shining part of our
Constitution, the shining part of our
great Constitutional armour, is al-
lowed to be tarnished, if its image is
allowed to suffer. Mr. Depuly-
Speaker through you I would like
to plead and entreat the hon. Minis-
ter of State in the Ministry of Home
Affairs who is now back in the
House and Shri Jaganatha Rac who
was holding the fort until Shri
Fiathi came back, to accept the uma-
" p 3ot of this
House, the sentiments of this House,
and agree to make a reference of
this Bill to a Joim Committee.

Shri A 8 Alva (Mangalore): The
Bill as it has been brought ocut, seems
to offend the provisions of the Consti-
tution itself because under Article
124, clause (4), it is the privilege of
Parliament to present an address to
the President by a majority of the
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total membership of the House gnd
by & majority of not less than
two-thirds of the members present und
voting, for the removal of 3 Supreme
Court judge, and by Article 2T7, the
High Court judge could also be
removed in the same manner.
It has been said that the Chief Justice
of a High Court was sought to be
removed by a petition to the President
or by a number of Members of Parlia-
ment writing to the President. There
is absolutely no provision in the Cons-
titution under which the President
can act in such a case. The grounds
given in clause 4 of article 134 are
only two, namely proved misbehaviour
or incapacity. So, we have to see
whether the tribunal which is sought
to be brought into being by this Bill
would answer that purpose.

(Inquiry) Bill

One thing is to be made clear in the
beginning, namely that the tribuna) is
not the final authority but it is Parlia-
ment. Of course, any judge must be
given all the powers and all the rights
to defend himself and to repe] the
charges. But at the same time, it must
be seen whether the Bill could be
enacted as it is or whether any modi-
fications are y and wheth
the comstitutional provision is observ-
ed. So, this matter must be Thoroughly

Eone into.

One criticism which has been voiced
by some of my hon. friends is that
under this Bill it is only the President
that can refer o case to this tribunal
ang nobody else can do H. In that
case, let us sep whether there will be
any power left to the Parliament itself.
Supposing the President does not take
any action, that is to say, if the execu-
tive does not take actlon against a
judge, then whether Parliament itself
can take action egainst the judge 1s s
point to be considered. Under clause
4 of article 124 of the Constitution you
will see that it is Parliament alone
which could pass a resolution. Unless
that article is amended, 1 am afraid
that this particular provision in the
Bill will offend the Constitution.



6833 Judges

[Shri A. S. Alva)
Clause 3 (1) of the Bill reads thus:

“If the President, on receipt of
a report or otherwise, is of opinion
that there are good grounds for
rnakmg an investigation into the

viour or i pacity of a
Judge, he may constitute a Specml
Tribunal for the purpose of mak-
ing such an investigation and for-
ward the grounds of such investi-
gation to the Specia] Tribunal.”.

Under this clause, the power has been
given only to the President. If the
President does not refer the case to a
tribunal, then no action can be taken
against the particular judge. The
question, is whether that is consistent
with the provision in the Constitution.
My submission 0 you is that it is not
consistent. As a matter of fact, it will
be open to any Member to bring for-
ward a motion to say that a judge
should be removed from his office, and
then the matter could be investigated
under clause (5) of article 124, which
reads:

‘“Parliament may by law regu-
late the procedure for the presen-
tation of ap address and for the
investigation ang proof of the mis-
behaviour or incapacity of a Judge
under clause (4).".

Even the verdict of the tribunal is not
final. What is final is the satisfaction
of the Houses of Parliament that a
judge has committed misbehaviour or
is incapable of doing his functions.
So, my sub jon iz that ultimately
Parliament has the authority, and as
such clause 3 which is incorporated “n
the Bill will clearly be a violation of
the constitutional provision.

Mr, Deputy-Speaker: The hon. Mem-
ber may continue his speech tomor-
row.

Now, we shal] take up the half-an-
hour discussion.

{Inquiry) Bill
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