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through the System in the Defence 
Kinistry? 

Qr. n. S. a.Ju: This fact will be 
f1!IIlembered. But the civil authori-
ties have got to decide the quantum 
of compensation. There Is actually 
lome delay at that level. And there 
are generally appealg against the 
quantum of compensation al.o. That 
ill another factor causing delay. But 
whatever that may be, whenever 
these thing, are brought to our no-
tice, we always take very quick and 
very sympathetic action. There i8 
qothing more for me to say 1D reprd 
$0 this, 

This measure i. a very important 
!Ina. As I have said, we Ire only 
maldng an amendment to include the 
.. as whidl formerly ~ n  to 
the princely State.. The' other 
pointS which have been rabed are 
not very releva!,! to this ElIII. But I 
.hall remember those suggestions 
UId give effect to tjlem •• and when 
the need Briaea to do 80. 

1 would ~~ hon. Members to 
paas this Bill. 

Hr. DepatJ-Speaker: The qlle.-
lion Ia: .  . 

"That the Bin further to 
amend the Indian Works of 
Defence Act, 1903, be taken Into 
consideration" . 

The motion was adopted. 

IIr. DeputJ-Speaker: I shall now 
put the clauses to vote. 

The qU'"'tion Ia: 

"That clnus"" I and 2. the En-
actin,"! Fonnub 8 .... ~ the Title-
stand part of the Bill-, 

The matio1'l tlJas adopted, 

Ciaoue. I and 2. the Enactfna Formula 
d1'td the Title ~  addt"d to the Bil!. 

Dr. D. 8. Baja: I bel to move: 

''fItat the Bill be passed". 

Mr. Deputy..'lp""ker: T1ii,questioJ> iB: 

"That the Bin be passed". 

·The motiOn was adopted. 

23.17 bra. 

JUDGES (INQUIRY) ~ a  

The Deputy Minister In the MID»-
trr 01 Law (Sbrl larOUlatha Hao): 
On behalf of Shei Ralm, I be, t9 
&nove: 

"ThaI the Bill to regulate tlul 
procedure for the invelt.gatiOp 
and proof Of the misbehaviour 
or incapacity of a ~di  of thlt 
Supreme Court or of a Hi,b 
COUrt and for the prelentation 
of an address by Parliament to 
the President, be taken into con-
Ilderlltion .... 

Article 124 (4) of the C nl i ~ 

tlon provides that: 

HA Judge of the Supreme Court 
shall not be removed from hi. 
ofllce except by an order of the 
President plls.ed after an ael-
dress by each House of Parlia-
ment supported by • majority of 
the total members hiD of tho 
House and by a a ~~i y of IIot 
Ie .. than two-thirds "I the meln-
bers of that House prC5ent an~ 

voting has been presel1tcd to the 
President in the same ~ n fur 
such removal on the ground Of 
proved misbehaviour or incapa-
city.". 

Article 124(5) id~  that; 

"Parlinmcnt may by Jaw re 
gulat, the proceduro tor tho PT(' 
sentol'on 01 an address and for 
the in l ~ ll il nn ond prnor or 
the i~ ai  or in ~ l l~l  

01 a Judge under cla1J.!(:, (4), •. 

The above provisions aTe 81:;0 .apPli-
cable to a High Court jud"" lind", 
proviso (b) to article 217 (1) rend 
,,;jlh article 218 of thr Comlitut,on. 

The present 'Bill seeli:, to lay down 
the procedure for the invegtlr,.lion 
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and proof 01 the misbehaviour or 
incapacity 01 a judge of the Supreme 
Court or of a High Court and the 
presentation of an Address by Par-
liament to the President. 

There have been a few cal"" in th" 
past where an inquiry against a judge 
might have been necessary .... 

81ut Bar! Vlsbnu Kamath (Hosan-

If"bad): Milfht a ~ been, This i. 
vague. 

8h1'i Janaatha BaD: . nnd there 
may be ca._"" in the future also 
where it may be necessary to take 
action against a judge. Dr. L. M. 
Singhvi had also brought forward 
.. resolutIOn is this House which had 
not been discussed here. So, Gov-
ernment ieel thai legislation I. 
ncossary alld accordingly they have 
brought fOIOWard this legislation to 
provide lor a procedure for inquiry 
for investigation and proof o! I1Ji::r-
behaviour lind incapacity of a d ~ 

of the Sup"eme Court or of a High 
Court. 

Thi. Bill <"ek. to provide for the 
appointment of a special tribunal, the 
powers being given to the special tri-
bunal bei ng the powers under th" 
Civil Pro(cdure Code to examine wit-
nesses and th('rl the submission of a 
report by the tribunal to Parliament 
to take at'tion so that both Houses of 
Parliament ('an present an Address to 
the Presi(\£'nt 'loT' the removal of a 
judge on the ground of eithpr prowd 
misbehaviour or incapacity. 

This i. • limple Bill. 

Sir, InIOn. 

MJ' Deputy-S_ker: Motion moved: 

"That the Bill to relfUlate the 
procedure for the InvcstigatiOft 
and proof ot the misbehaviour or 
incapacity of a Judge 01 tht' Sup-
remof" Court or of a High Court 
and for the presentation of an 
address by Parliament te> the 
President b(' taken jnto considera-
tion.", 

Shr! Her! Vishnu Kamath: On a 
point af order. Before the House pro-
ceeds te> discus. this very important 
Bill one of the most important since 
this Parliament came into being, I 
would request you to see, though I 
haVe not been a stickler for quorum 
b..cause of the emergency that cillO-
cussion on this particular Bill should 
not proceed without quorum. 

Shl't Gaarl Sbanlr.ar Kakkar (Faleh-
pur): What is the time allotted? 

Mr. Deputy-Speaker: No time al-
lotted. The ben is being rung-Now 
there is quorum. 

Slut Bar! VIshJlu Kamath: I b..g \0 
move: 

"That the Bill be referred to • 
Se-Iect Committee conSisting of 19 
Members, namely:-Dr. M. S. 
Aney; Shri N. C. Chatterjee; Shri 
S. N. Chaturvedi; Shri K. Hanu-
manthaiya; Shri Jai Sukh La] 

Hathi; Sardor Kapur Singh; Shri 
M.dhu Limaye; Shri Hareknlshna 
Mahatab; Dr. G. S. Melkot.; Shri 
H. N. Mukerjee; Shri Krishna 
Chandra Pant; Shri Raghunath 
Singh; Shri N. G. Banga; !:lhri 
Sham Lal Saraf; Shrl Praknsh 
Vir Shastri; Dr. L. M. Singhvi; 
Shri Sinhasan Singh; Shri U. M. 
Trivedi; and ShTi Hari Vishnu 
Kamath with instruction. to report 
by the las! d.y of the ftrst week 
of the next session." 

Mr. Deputy-Speaker: Both the ori-
ginal motion as well as thi! motion 
.re befo,," the House. 

Shri BarI Vl.lmu Kamath: Thia i. 
one of thosp Bills about which I am 
constrained to say that the Govern-
men! has sull'ered from a lort 01 am-
nesia. The Bill was introduced 8!t 
far back as February, 1964 by the then 
Mini.ter of State in the Ministry of 
Home Affairs, Shri Hajamavis. He 
has left the Ministry, somebody el •• 
ha!t come in his place, and it was .al-
mo.t being relegated to the limbo of 
oblivion. Then when a question 
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whicb I bad tabled with respect to a 
Judge of a certain Higb Court was 
disallowed on the groUnd that there iJI 
no provisiOn in the Constitution and 
no law on the statute book for initia-
ting an inquiry into charges of incapa-
city or misbehaviour of High Court 
Judges Or Supreme Court Judges 
the past was raked up and with the 
aasistance of the Ministry and our 
very competent Library and Referen-
ce Section, I found that a Bill called 
the Judges Inquiry Bill had been in-
troduced many many months a,o IOOD 
after a resolution on the subject had 
been tabled by a colleague of mine on 
thIs side of the House. 

That is the genesis of this Bill. But 
flOr that resolution introduced, which 
appeared in tbe Order Paper in 
November, 1963, but was not ultimately 
moved by Dr. L. M. Singhvl. ... 

Shri Sbree NaraY8D Da. (Dar-
bhanga): What do you mean by 'In-
trod uced'? . 

Shri Hart VlsIuao Kamatb: Tabled. 
if you are a stick1er for words. 

It was not reached for discussion. 
I will put it very clearly. The reso-
lution tabled by Dr. L. M. Singavi 
appeared on the Order Paper. It be-
came the property of the House and 
public Property. It appeared in ,he 
pre.s and the infonnation was known 
to the country. I would read rele-
vant extract, from tbe Re.olution. 
In the Order Paper it was put down 
~  move the following Resolution'. 
It was at1ually not moved because it 
was not reached. 

"Dr. 1.. 11. Singhvi to move the 
flOl\owing Resolution: 

'Whereas Shri Justice Jaflar 
Imam, a Judge of (he Supreme 
Court is suffering from mental 
and pbylicaI incapacity and tbe 
Chief Justice of India has not 
tbought it proper or possible to 
aUot him his regular work on the 
Bench; 

'Whereas thc said Shri Justice 
Jarrar Imam in spite of the request 
of the Chief Justice to that errect 
permted in the 1Irst instance, in 

declining to underao any medical 
examination to satisly the Chief 
JustiCe that he continue" to be tit 
and capable of dischargin, the 
functions of that high otllce; 

'Whereas recently he was me-
dically examined and the examina-
tion indicated that the laid Shri 
Justice Jaft'ar Imam continues to 
rulfer from incapacity; and 

'Whereas the said Shri JUstice 
J aft'ar Imam i. not prepared vol-
untarily" -<!Yen after the medi-
ca.] examlnation certitled him to 
be untIt-

'to retire or to resign from hb 
otllce or to remain on leave 81 

Judge of the Supreme Court In 
spite of thl. known incapcity. 

'Now theretore'-

the operative part of the ResolutiOll 
which follows is very important; it 
shOWs where the Bill differs frnm 
what we would like It to be-

'this House hereby resolve. to 
present t h(' following addre.. to 
the President of !n,Ua under 
art. 124(4) of the Constitution, 
'that the, President Of India be 
pleased to order the removal "f 
Shri Justice Jaft'ar Imam from 
hi. of!k(" on ~ ground of in ... 

capacity' and thaI 

further this House requests 
Rajya Sabha to present •• imilar 
address to Ihe president for the 
",moval of the said 

"Shri Justice Jaffar Imam, a 
Judge of the Supreme Court, fro" 
hi. otllce on the ground of incaptl-
city. within the duration of the 
current lealoD". 

This was in the winter aesslOn at 
1963. In 19M, in the next bud&e' 
se.sion. the Judges Inquiry Bill 10'81 

introduced. It remained hangin&, 
ftre uptil now. In September 1985. 
eighteen month. lal<>r, this Bill has 
co.e up tor dl'ICuuion in the HoUle. 

While moving for co ... ideraticn, the 
Minister said, if I heard hIm alIght. 
that in the past there might have 
been case. where luch Inquirletl were 
neceuar:r, and may be-Ood torbl4-
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in the future also there ~y be simi-
lar inquiries necessitated by circum-
stances. I am sorry he -cjia not refer 
10 any concrete instance in the past. 
As regards the future, of c:)ursc, nO-
body can say what is in store. But 
certainly he knows what has happe-
ned in the past. I can understand, 
if not appreciate, his reticence illSlde 
the fiouse: Outside, in the Lobbieshe 
might tell me but ooturally Inside the 
House he ill reluctant and reticent. 

Shri lapnatha Bao: I left It to you. 

8hrl Bar! Vblmll K ..... th: I do not 
thlnk YOU should leave so much work 
10 the Opposition. You should try 
and help the Opposltioll ..•. 

lIi!\lfi ~~ a ~ you are VCfY 
alen. 

Shrl BarI VIaIQIII ~  .. ,,&Ild 
not hinder them.· ·U there were in-
.tances wh,,:e it was necessary to take 
lOme steps, yet , n l~ did IlOt 
because they thoullht they were help-
le.s because there was nothing in the 
Constitution or law for that matter to 
proceed, they sholfld not have taken 
over much time for movlnl tor consi-
deration and discuuion of the Bill. 

Now, Sir, apart from this particular 
instance of Shri Justice Syed Jaffar 
Imam of the Supreme Court who, even 
after the resolution was tabled in 
the House-it hecame known, it ap-
peared in the press--even after that, 
as far as my knowledge goes, conti-
nued to sit on the Bench of the 
Supreme Court for some months 
more .. , . 

Shrl Dajl Cndore): Whether he 
could mentally comprehend the-reso-
lution .... 

Shr! Dari Vlsbnu Kamath: My <01-
league Shri Daji's explanation i3 very 
plausihle, that he could noL n1Cnlully 
comprehend the resolution t,bled in 
the House. I would not )10 as far as 
that, h:JI 1 l10 T"nt know thf' Tf'3S0nS 

But he continued to sit on the Bench 
of the Supreme Court for some montlis 
-I do not remember the date on which 
he resigned his high office. 

aesides that case 10 which I have 
referred, there have been some other 
cases where, though there was provi-
sion in law, though the Constitution 
had been amended for that purpose. 
yet the Government for reasons beat 
known to them refrained from order-
ing an inquiry into thst a i ~  

matter. 

Thi. Bill deals, I helieve far the 
IIrst time since independence, "lth 
high matters concerning our judlciaQ'. 
high judiciary_the High Court and 
~  Supreme Court ~~ --anii I d!, 
wish that the House serrously devote. 
it. attention to thia. Because, u.,der 
the Constitution, under the separa-
tion of powers, each wing of the Cona... 
titutionai set-up has .:ot its OWD 
tunctions and powers; they are the 
executive, the judiciary and the ll ~ 
lature, that is Parliament; and Par-
liament is now taking up this mal-
ter with regard to inquiry into alle-
gations of incapacity or misbehaviour 
of judges. We tread, may I aay, on 
very sensitive ground; and Parlia-
ment, I hope, will give due importtlnce 
10 this matter, more imporlance til 
this matter than it has been pleased 
to give to other Bills during this ~~
ergency. And We will certainlv do 
our best to refrain from imporllng 
into the discussion matters, words or 
phrnscs. which mig-ht needlessly in-
jure or adversely affect the ..-entiments 
of judges or their interests. Bec:\11se. 
the judiciary. as has bepn well said, 
is the last ba,tion of democracy, and 
more So pnrl:)mentary dcmoc!''''cy, 
Therefore, while' WI:' are anxious, Gov-
ernm(>nt must olso fwe to it a~ the 
judiciary in our country fune!.ions in 
su:--h :l ~nn  thHt it in3plres the 
confidence or tl1(' p"oplf', that it i~ ~

~d ;)5 nn ('fficirn1, hard WorK;ng. 
competent and in ll ~  In:;lUtu-

tion, Therdore. the Government, I 
would have thought, would have, on 
t'H":r own ~ l  17':."111. :t!"!rlP .... d 0-moved 
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for reference of this Bill to Select 
Comrpittee. 

Tbey might argue that there are 
very few clauses here, it is a simple 
Btll and not controversial; they might 
in theIr usual style say that it io a 
non-controversial Bill. But, Sir, it Is 
hlghly controversial, in IDY judgment; 
not judiciary, but the provisions, tile 
manner, the mod... opeTandi which 
we are going to devise for this purpose 
i. a controversial matter. 

Shrt D. (1. 811anp (Glll"daspur): ,~ 

is very i ~l 

8hrl Hart Visbna KaDlatb: And 
therefore I expected that'of the Gov-

WUDtant. 

Sir, I am sorry none of the .enior 
Kl'nisters Is here; neither !he Home 
Minister Shri Nanda nor the Law Min-
later Shrl Sen Is here. A. a matter of 
f.'ct. one of them should have been 
here to pilot this Bill. It i. an Im-
Portant Bill. I have got great regard 
tor the Deputy Minister, Shri Jqa-
aatha Rao .. , 

Sbrl la&'IIIIII&ba Bao: I cannot pilot 
Itt 

8hrl Hart Vlsbna KaDlath: H .. does 
not ,uller tram any incapacity. 

Shri lapnatha Bao: Nor Mr. 
Kamatb. ' 

8hrt Bar! VL.ba Kamath: But 
would have been gla:!, al'd ho per-
haps would also have been glad if his 
senior Minister Shri Sen, if not Shri 
Nanda, had piloted the Bill. 

Sir. there was an instance of another 
Judge, in whose case even when t)U're 
was a provision in the Constih .. uon, 
no action was tak(!n, ~n alic!' ~, ~  

advocates of the Madras Bar had sub-
mitted a memorial to the President, 
even after Members of Parllnmcnt-
twenty or twenty-five, 1 do net re-
member the exact number-had s.,b-
milted a representation to the pn'si-
dent in which th::tt matter, l ~ ah'c of 
the Judge, was in question, nnd the 
aUegation was that the Judge had 
r\ftII a tabe date of birth, he .,..,ntl-

nued in office even after complet:ng 
sixty-two years ot age. In that ca .... 
to which even the former Attorney-
General Shri MotHal Setalvad refer-
red in one of his recent speeches. that 
where serious charges of having gIven 
a talse date of birth were made against 
the then Chief Justice of Mocl'lls-
he resigned last year-in that cas!.! no 
action was taken by the President 
even after petitions were presen-
ted to him by the Madras Bar and 
by Members of Parliament The ex. 
Chief Justice resigned shortly oher-
wards, lind the plea was taken by the 
Treullry Benches that "now that ~ 
has resigned nothing can be done, be 
is out of our clutches". Becausp, they 
said, the amendment of the Constitu-
tion says "a Judge", ADd the plea 
ta1!:en herp. was that a judge 1De<t1l8 a 
sitting judge, a judee who is in office; 
and they said "a'gainst a juage wbo 
has resigned, we cannot take any ae-
tlon." 

8hrl laAUtha Bu: That Is c0r-
rect. 

Shrl Bart Vlahna KamaUt: CC'rrect 
or not, that is your view, and yo" 
have the majority, and you eet awBJ' 
with whatever you like. 

It is all the more important, ~
tore, that when you enact legislation 
of this kind, it i. necessary that every 
word and every phrase should be 
scrutinized most carefully, for which 
there is no time or patience in the 
House, I know, the House will ulti-
mately pass every Bill, but the limp 
and the methods th<lt arc available In 
a Select Committee of the House are 
not available here in the HCLlSl!, And 
considering that the Judgr.:) of the-
Sup,eme Court and the High Court 
are a T ~ d b.l' this Dill, I would cvtt'n 
now plead in 011 humility but with .11 
a n n ~ , pJcnri \vith Govcrnmtmt 
thn.t it Ls not to() l;ltc ('v('n I1UW for 
them to accf'pt a motion for rt'fer('ncp-
to Solect Committee, I do not urge 
that my motion should be accepted 
Let them bring forward their own 
motion, and as it hOI waited for 
eighteen mnnth, as it has b;'(:n h.,n!!· 
ing fI!'e for eighteen months it dos 
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not matter if it continues to hang fire 
for two or three months more. But 
we must have a sound piece of legisla-
lion, a round Act, on the statute-book. 

Mr. Deputy-Speaker: The hon. 
Member'. time ia up. 

Shrl liar! VlsJmu Kamath: There;' 
no time fixed for this Bill. It is an 
important Bill and we should not 
hustle these matters. If you do not 
permit me, I will sit down. But I 
have got much to speak upon. I have 
twelve amendments. You should not 
make short-shrift of it like this. 

Shrl Barhuuath ~  (Varanaoi): 
We are also going to speak. 

Mr. Deputy-Speaker: There are a 
large number of speakers. 

Shri Bari Vishnu Kamath: The 
Business Advisory Committee did not 
even think it fit to say how much time 
should be allotted tor this No time 
has been allotted. 

Mr. Deputy-Speakrr: Shall W. allol 
now? 

Shrl Bm Vishnu Kamath: Ye., if 
the House so desires. I personally 
think that six hours should be allot-
led. 

Shrl Raghunath Singh: The interest 
of Ihe House is very clear in that the 
House is not very full. 

Shri Barl Vishnu Kamalh: 1 shall 
nbe the point of Quorum nxain, thell. 

Shri Bag'hunath ~  I do not 
flay there is no quorum. I say the 
House i. not full. 

Mr. Depaly-Speaker: I Ihink four 
hours will do. 

Shri Bari Vishnu KamILIlI: If they 
accept the Select Committee motion. 
then I agree to four hours. 

Shrl Japuatha Bao: No. nO. (In· 
.f'rruph-m) 

Sbri Barl VIsbJUl Kunath: My 
friend Shri Joachim Alva will \'lave 
his chance. 

Mr. Deput:J-SPMker: Four hours. 

Shri Bari Vishnu Kamath: It will 
be too little, Sir. You will see a. the 
diacussion proceeds. 

Then. may I refer to the other case, 
of a judge of another High Court. I 
tabled a question during the last 
Budget Session. It was not taken up. 
t repeated it in this session. again it 
was disallowed, and the Minister 
pleaded inability to answer the ques-
tion because there was no provision 
In law or the Constitution to proceed 
in this matter. Therefore, the sup-
reme necessity of a statute like this 
becomes obvious. 

The essential difference between the 
Constitution and the Bill before us il 
something whlch should be taken 
serious notice by my colleagues C'D 

both .ides of the House. and I for one 
would venture to suggest that the-
Bill before the House vlo,Btes the 
spirit of the provisions of the ConsH-
tution, is a departure from the spirit 
and letter of the constitutional provi-
sion. How? May T briefly explain 
what I mean? 

Article 124(5) reads: 

"Parliament may bY law regu... 
late the procedure for the presen-
tation of an address and for the 
investigation and proof of the mi .... 
behaviour or incapaCity of a Judge 
under c1ause(4).n 

But the preceding clause. ",hieh .... 
read out by the Minister also, read.: 

"A Judge of the Supreme Court 
mall not be removed from hill 
oftIce except by an order of the 
President passed after an address 
by each HOUSe of Parliament sup-
ported by a majority. • 

In my humble judgment. the initla-
tive, therefore, must come not from. 
the executive. Of which the Pre!ident 
i. the head. but from the legislature, 
of .. hich Parliament i. the !upreme 
symbol. The executive should not be 
in a position, even the- Pres!dent 

should not be empowered to Inltlate 
proceedinp in this matter. 
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Mr. DePllt7-Speaker: Is not the 
Minister a parl of the executive? 

8br1 Hart VilIImu Kamatb: Parlia-
ment must present an address. I am 
not talking of the Bill, I am talking of 
the procedure for removal of Judges. 

11 it were possihle for Parliament 
'" move in the matter and present R 
petition to the President, which would 
automatically, ipso facto, be binding 
on the President, then it will be excel-
lent. Such a procedure would be free 
from the taint or suspicion of the exe-
cutive meddling with the judiciary or 
the judiciary being in any way a 
handmaid of or subordinate to, the 
executive. They should not be put 
into juxtaposition. I would not say 
conflict, in this particular miltter. 
Parliament i!' ~ i n under the 
Constitution and under article 124(5) 
j!" competent to regulate the procp.dure 
" .. ith ,."gard to this matter. There-
fore. the Minister hn. brought thi. 
Bill forward, and with the majority 
behind him. I am sure he will have 
his wny; whether in this matter or in 
the Select Committee matter, he will 
have hi. way, but If there i. no whip, 
1 am sure the Select Committee motion 
would be acceph·d. Their own motion 
may be brought. but I do insist onep 
again that the present motion ,hould 
not be acceptable to the House. The 
House should rej{'ct this motion for 
consideration of the Bill and should 
instead prevail upon the Mini.tM'. the 
Government, to bring forward another 
motion for referring the Bill to the 
Select Committee, where all the issues. 
the very delicate issues, important 
issues, vital issues for the future of 
the judiciary can be thrashed out. I 
do not know whrther the Government 
appreciates those matters 8.J well 811 

..""e or us do on both sid... of the 
House, I wish they did. Once tbe 
judiciary ;" affected, adversely aftec:t-
ed, badly affect«l, it will havr reper-
eussioJUJ: On th" 

8Ju1 RaP-til Siq'h: It i. being 
aWected now. 

Sbrl Bari Vlslma Ka_tII: There-
fore. it io more necessary for Parlia-

ment to see to it that this rot is arrest-
ed, if at all there Is a rot as he say •. 
Therefore, I would Insist that my 
friends of the Congress Party. who a ~ 

arrayed In such vast majority, wnuld 
even now persuade the Minister to 
accept a motion for reference to the 
Select Committee-not my motion, let 
him bring forward hi. own motion--
and if that is d~n  all the iSSUt'8 I 
havt' referred to can be diSCussed In 
the Select Committee. There are 
many amendments which I have given 
notict' of. In private talk I find that 
many Members of the Congress Party 
would also welcome 8 reference to the 
Select Committee. I hope they will 
say in public what they have told me 
in private, that they will say inside the 
House what they haVe said outaid. 
the HoURe. 

Shri Sham La! Saral (Jammu and 
Kashmir): Why notT 

Shl'l Bar! Vlshllu Kamath: am 
~lad that with the valiant, stout sup-
port of my friend Shri Saraf, there i. 
on(> more addition to the rank! of 
those who want a Select Committee on 
thL. Bill. I do hope that the Houor 
by a majority decidC!'s that a Select 
Committee should b. constituted for 
this Bill. Having waited tor 18 
months, the heavc.:us will not fal1 it we 
wait fOr two months more And the 
next session passes this very vite] nnl. 

Sbri .Ioadlim Alva (Kanaru). Thio 
is a very important Bill. I do .,Ish 
that the Bill goes to the Select Com-
mitt ••. for this Bill deals with enqui-
ries into the conduct and chliTuctcr 
and calibre of OUr Supreme alld High 
Court Judges. I am .1.., lOrry that 
the senior Minister i. not here bt·-
cause this I. a Bill which de. I. with 
the conduct of Judges who are the 
most important part of our Constitu-
tion. The Judges are the symboh of 
the majesty of Jaw. and if tIIat Is im-
paired, woe betide our country. 

I do wi.h th. Home Minister ~  

here, becau.se I want to make a C'ertaln 
statement about something which 
recently occurred in the Bombi)' mp 
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Court. I had tabled Intllrpollations In 
regard to it, but It has so happened 
that the questions were shelved for 
one reason or other. 1 took up the 
matter with the Minister of State tor 
Home Affairs and I thought he too at 
least would be here to-ciay. 

We cannot afford to neglect any 
kind of incident involving our 
Judges. The Judg"" must be above 
Iwpicion; the Judges must tlot only 
be above suspicion, but they must 
alve the impression that they are above 
IU8plcion. We want falr-mlnd.d 
Judges; We want Independent Judges, 
we want Judges of character and cam-
petenee. Unless thele characteristics 
are embedded in our JudgeB, 0'.11' High 
Courts nor OUr Supreme Court In the 
last round cannot deliver the goods. 
The man 'In the street cannot' feel 
happy, nOr even the big parties or 
big business or anybody, unless you 
have Judges who are Impartial. . Atter 
all, it should be remembered that a 
Judge or a magistrate Or even the 
meanest judicial officer in the .malle.t 
town or village is in the place of God 
Himself. He holds the ocales of justice 
In his hands, and he for good or evil 
decides the fate Of people. A Judge 
or B magistrate or even a lawyer 
affects the destinies Of innumerable 
people, much more than even" dootor, 
who disposes of only one party-thll 
patient may die on the table; , Judge, 
magistrate or a judicial officer may 
work havoc on countless peop)p, with 
a wrong and unjust decision and then 
it will be too late! 

I heard trom one of the most im-
portant lCS officers-he was Ihe fi:.t 
or socond Indian Secretary 01 the 
Home- Department of the Government 
or India that in the old da)'s you could 
make a foolproof case ot mlJrJer m 
the Plinjab against any person it you 
wpre not in the good books 01 the 
:l:uthoriti('s. and ~ could bf" l-w,nh"E'd 

This is a very serious matter. 

Sir J·)hn Beaumont, one of the ablest 
Juclg"" Of the British days-I had the 

(Inqui'lll Bill 

pleasure 01 knowing him and diSCUS-
sing matters with him--<laid that when 
he came to this country he thought 
the record of evidence here wa. like 
King's evidence in England. lie decid-
ed the famous Sholapur Patriots case 
in which four accused were hanged. 
The great Bulabhai Desai, whoSJ ·Ioice 
used to be marvellously heard in this 
House, defended them, argued their 
appeal. Sir John Beaumont harl just 
then come from England, ond 11e 
confirmed the death sentence oi ~ 

patriots ~nd it was too late. There-
dter, when Sir John found that the 
evidence that was produced before the 
court was bogus, he went on hitting 
the police evidence in later cases in 
''lch a way· thaI he was in the !>ad 
books Of the British, but he did not 
lIinch. As a result of it all, Sir Jobl> 
Beaumont refl!sed to hand over Ben-
jamin Guy Horl1iman to the tender 
mercies of the Allahabad High Court. 
What was the offence that Ho:nlman. 
one Of the greatest journalists, had 
committed? He only wrote a few lines 
111 a very insenative form, in a com-
plaining form, in a humorous colulll.p, 
and the Judges of the Allahabad Hi,!> 
Court were out raged and ordered tl)81 
Horniman shall be produceci befpre 
tbem, that he shall be haule::! u:! for 
contempt of court. When the case 
came up before the then Chief ~i  

of Bombay, Sir John Beaumont, hap-
pened to successfuIly defend Hornimon 
in half. dozen defamation cases; I did 
not go in this case, though I am grate-
ful he asked me to assist hlm-
Shri K. M. Munshi nppeare<l for him; 
the Bombay High Court refllse; 10 
hand over Horniman to the t('nder 
mercies ot the European I.e.S. Judgei 
01 the Allahabad High Court. 

I nm mentioning to you this to point 
out how 0 judge who cam':'! to this 
country thought of the evid.nce that 
was rendered before him as being 
King's id n ~  He later fo'.mel. that 
it was not so; that the evidence her. 
could be false. We want to have .. 
new line of judges in tree and inde-
pendent lndi,. judi" ot character. We 
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have had great lawyers like Motllal 
Nehru, Deshbandhu Das, Bulabhai 
Desai, Dinshaw Mulla, Srini-
vasa Iyengar and others. I conoot 
recall just now to my mind other men 
who have left their stamp on our law 
and polity and law. Now it is Ume 
that we produced a great line of great 
judges. We tempt them Into office; 
we tempt them out ot office into a job; 
we tempt them out ot i n~ und 
put them on a job. That shall not 
be. Let judges be great educotors of 
the youth. Our youngsters ar .. not 
getting teachers that they need. Great 
judges have to be protecto:s and 
pioneers. When they fall out of grace, 
what can I say? If judges have not 
the deceney to step down from om,e 
when there are scandals, what shall 
I say? They must know when to 
resign and how to resign, the mement 
there i. something against them. To-
day this Parliament is called upon to 
enact a law by which we have to com-
pel them to step down. The President 
i. given the power, on receipt of a 
report or even otherwise, to consti t utI' 
8 Special tribunal tor the pUT)lose of 
making investigations and remove t"e 
judge. What happened a tew months 
ago in Bombay? I put my head down. 
I have been associated with the Bom-
bay High Court on the appellate side. 
I was also to be hauled up befer. 
Madras Judges when Justice ~  

chot a boy on the streets of Mad .... 
during Quit India Campaign day ~ H. 
pleaded self-defence. There wU a 
terrible uproar in Madru. 1 wrott' 
pretty strongly about It in my paper 
Forum. Those were the day, "f ~ 

might. British Government. The 
aggrieved European Judge felt that I 
should be hauled up for contempt at 
court and produced In Madras but ~ 

Gdvernment of India did not ohlige 
him by refu.ing to amend the law. He 
thought that it was highly i ~ l n

able on my part to have written that 
article when he had .hot 8 young tY.Jy 
because he declared that he had the 
Tight of l -d C n ~ Judge. .hall 
nol be toucby men; they shall no: be 
st"n!;itin' m«:'n. W(' do rfl'all!e thnt they 
ate human. The pre.ent di in~ l d 

Chief Justice Gajendragaclkar of tile 

Supreme Court dtelared the other day 
that the Judges are also human beln,' 
and that they also have to view things 
from the human point of view and we 
should not tail to Ireat them from an 
human angle. The Judge. shall not be 
sensitive as the Allahabad High Court 
Judges had been in the CUe or DenJa-
min Guy Homiman. We al~  want 
that judges should step down !rom 
office when there Is suspiclon aboat 
their conduct. I hold no brief for the 
Blitz, but take the Blitz case. Theroe 
was Justice Tarkunda of Mahar •• hlr. 
High Court. Something n ~l  

Allegations were made. The Blitz de_ 
famatiOn case went on for n lone i n ~ 
It is one 01 the ,trangest c.ses, where 
the complainant 0: plaintiff i. not cal-
led In the bOl(. The Judge delivers a 
judgment putting a very heavy line on 
the respondent? What do we SDY? 
In the course of the cue the I\rM 
cousin 01 the judge :Mr. Tarkunde a 
civil architect 0' Nalllur, takes a I"an 
of Ro. 10 lakh. trom the tlank ot India 
In which the plaintilt II a ~ 

l i ~ J 

lIIr. Depaty-Spealler: No individual 
mould bt ru.,uued. 

8lut Jaacblm AIYa: It hBl appeared 
In riewspapers. I Ihal1 be ~ 1M! 
persOn to do anythinll. (Ifltfn'UJI-
tlOfll.) 

shit tflmaWaPa (Go:lda): On a 
pdini of or4er. There hal ~ n an 
appeal and the ~ ta ouli 1udlce. Ciln 
it be discussed here? 

sJart Joachim AI .... : I want to know 
whether any High Court Judge or a ~y 

other ludge who preside. over ,  c ... e, 
can come under the influence or hit 

la i ~ 1 put a Itralght question to 
my n~ trlend. Let him or the I<arn-
ed solicitor Shri Himatslnr,ka n ~ 
Let the Judge be A. B. C oc TIlmat-
singka; he does not call the complain-
ant or plaintiff into the box in a a ~ 

lasting days and weeks on end but 
levies a heavy fine of ovt"r B lakh and 
his cousin lakes a bl, loan In the 
course of the case (Intern,ption •. ) 
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Mr. Deputy-Speaker: It has been 
brought to the notice of the House that 
the case, is sub judice. 

Sbri DaJi: He is speaking about the 
conduct of a relative of the Judge. 

Mr. Deputy-Speaker: Let us not 
discuss individuals. 

Dr, L. M. Sinlhvi (Jodhpur): There 
is a well-known procedure for B Mem-
ber to discuss the aUelled misbehaviour 
of a judge and that is by way of 8 
specific motion under the Constitution. 
Therefore, if the Member wishes to 
b:ing out' these facts. he is perfectly 
within his right to bring these facts 
out but only on a specific motion. In 
no other way can this House really 
discuss any of these matters. 

Shri Joaeh.Im Alva: Any Judge, A, 
S. C, or X or even Dr. Singhvi if he 
becomes a Supreme Court Judge 
should be above board. No judge 
&hall give rOOm for suspicion th:1t he 
came under the influence of his wife 
or son or cousin Or brother or friend 
in the administration of justice. No 
Judge should do anything which will 
create suspicion. He may be moved 
a Uttle perhaps out of friendship with 
a man if he is about to be put on the 
gallows itself. But a Judge sh.ll not 
take anything, shall not come under 
the influenCe of any kind of pressure, 
commercial, political, industria}, per-
sonal or monetary. That is how I 
have been striving to build up my 
case for clean and upright and inde-
pendent Judges. 

This Bill i. very important. I have 
had a lot of experience of judges, 
British and Indian. I shall, if 1 may. 
mention one instance particularly. 
Onc" I mct Sir (korge Spens, now 
Lord Spens of the House of Lords and 
I said: My Lord, I wanted to meet 
you; I am an old lawyer. He said: 
What is your name? A1val Well, I 
know about you, he said. When I was 
President of the Delhi Gymkhana Club 
you were going to be admitted but 
they were blackballing you. I tought 
for you and brought you ill. That 

great Judge was such good 
Samaritan! Why I am mentioning 
this i. to show the character of the 
Judges. I compared them all to God 
himself and gave them a place of 
divinity. They should be above the 
i"uence of others. We want the 
Indian Judges to set up tho highest 
standards so that they may live up to 
be guardians of the helpless, of the 
weak and these judges be the protec-
tors 01 the innocent and it does not 
matter it even a hundred guilty one. 
are hanged but not one innocent $hall 
be denied the protection Of law. 
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Clause 1(2): "It shall come into 
force on luch date u the Central 
Government may. by notiftc:ation in 
the Official Gazette, appoint." 
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appointed as judcelI of th.. SUP-
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~ ~ J\ <f[ll"r T~ lT I qrq wit 
~ 'II q f""".,,,, ;no 'I'n: If1ii oro-'R>!T 
~~ l ~ i  

<'T'I' "" ~ flfi" '11[ ¥troft ~ t. 
"flf W lI"I>'I<: 'lit f{qli !1fT .mt fif; ~ 
qroft ~ <f[ll"Ifi" ~ a 'I'n: itfri"e-'3"« 
m1i 'lit i!lif <i. CI'! '1fT ~ ;ffir 'lit 
'I'W'f if m ~ fOl't( There must be 
an AddresS presented by the House-

'Ii! ;no <'II !IfT"f 'lf1 t 1!"t 
qf'!:lIfi"R t 'I'n: ft "flf ~ ~ "'fi ~ 
~ ~  ~ 

~ 'liT ~ om t I 'I1tf.t 
~ ~ smft'l<: '!i\'"" ~  

~ 'I1tf.t ~ ~, 'fTl: ~ it 
~ 'Il"roft '31l' ~ it <lI' f<:it. 
~ '!i\' fufti ~ n  '3"« 'lit ~ 

m .... rn '" ~ it >!t, m Ifi"T'lT 
~ ~ ~ m-r, ~ '!'Bi 'R:if[ ~ 
'I'n: <reT ~ 'l'IT flfi" ~ qroft 'fT"I'T'IIfi" t 
C ~ n  ~~ l ~ l i ~ 

qroft 'lit <lI"f"T t lIT iI(f <lI"f"T t I 
~3 T  ~~ 

~~  : 
On the recommendation ot the spe-
elal tribunal, the man aball be removed 
II)' the President. 

wiIr ~ lIT <IT qrq lfi"if('G?,q"" 
'litm ~l T~ i T 

~ I ~ ~ ~ 'I'il'Wt 'R:it ,". 
1flfI ~ a I 
~~ ~i l ~ 

~ l T  

-ft':lo '[0 ~  ~~  

~ "FI.,-.,r[ ~ a. ~ vmr ij"Il'tf 
'I'n: <'j,IlT I 

SbrrHari Vishnu Kamath: This Bill 
should not be hustled. Let them 
accept the select committee motion 
and it will be easy for them. 

'" ':10 '[0 ~ : ft ~ ~  
"" 'I"'l ~ f..,. '11[ lfnrru !IfT"f 'liT ;r.r 
~ t I ~ it ft 'T'fifite ~  'fl1 ~ 

~ A; ~ 1fi"T'1'1" 'liT iRTit ~ ~ 
~T ,  ij; m it. m.m if; 3m '1fT 
~ fq.;m: 'R>!T ~  ~ ~ 
<IT iRT m-r. ~ m-~ '3"« '" m 
~ ~ ~T ;;nWft I lIi'tf ~ Ifilt 
iIi;;r;r ~ itit ~ ,-il ~~ 

....n '1fT ~ t. mTlf ....n !1fT ~ a. 
~ ;ffl !1fT ""@ ~ I "" on: ~ ~ 
~ ~ I '1M: Ut;;r h'r'!>'l'l" ~ ~  ~ 

~ it io "" ~ ~ I itm  itm 
fwlfi"T<l<f "FI mf ~ I ~ ~ 

~ 'IRlft ij; m it '1fT "fTif, ~ "" 
itit 'Il"roft if; m it ~ qrq ~ 
~~ ~~ ~  mm 
t. ~ a, i~ ~ <miT a. ~ 
~ ~ l ~ ,,~~ r 

~ T lll~~~ 

t q:. w ~ Ifi"T t I j ft 'I"1"'rir lIT'f'f"T 
~ ~~ i ~ 'R:it 

~ ~ al ~ i T ~ 

~ "fT'f"T n~ A; !IfT"f <Ill <ft1T \'1TIfIIi" 
~ ~ q: "4l ~ll ,  ,H I 
ft IT\m: 13 ~~  ~ lR 

1953 it ,,"" 1965 !III> ~ T ""' 



·6787 Judges BHADRA 30. 1887 (SAKA) Unqui",) Bill 6718 

'" ~ ~ Ai" ~ ~ .rnt if; ""'" 
n ~~ Ti  ~~ l 

~ lft ~ 't>1t if; ;;r<I' i ~ 

if; i ~ ~ ~~  

a I 'flfiii\?: ~~ ilr fort!; ~ 
~ ~ i l ~~  

;;mrr t I qm;T ~ ~  ~~ 

i ~ ~ ~ i i  

orm ~ ~ ~ ~ ~ T  qmft 

~ ~ I ~ IfQT ~~ 1I'T ~ 
~~ i ~ ~~ 

i n, i ~ 3 iT ~~i l 

~~~ ~~ ~ il 

~ qf«'f"f; ~ ~ ~ T  

~ f<rof ~ tNT 'flfiiilc ~ 
ii ~ ~~ ~~ q-

~i  i n~ ~ orm ~ ~ 

m ~ i~  i ~ 

orm ~ I it ~T ~ ,,~ if; m if 
~~~, l ~~~  

~~ T ~T~ ~~ -

~ q'"{ """' 'Pit ~ ~ I ~ ~ 

'"' ~ !IT ~  1ffl ~ ~ ~ ~ 
i ~ T i ~ T~ , , 

• WAT ~ '!i"{ro r.m ~  

~ ~ ~  WAT 

~ l T ~ I ~~i  

i ~ ~ ~iT~ 

~ ~ i -~~~  

fuct ~  ~ m ~ 1IT '!it ~ <I1f 
m ~ fuif ,"R m ~~ ~ ""'"' 

~ '1ft ~ t I 

~~~ ~~ f;pt 

~ ~ mr ~ ;rr.rr ~~ I 

~  1{0 ~ ~~ 

i Ii!; ~ mr if {URT 'In' tnitU'f {r.rr 
~~~~ ~ -  

~ ~~~ i  

~i ~~ ~  

An address must be presented by the 
House and then only he can be re-
moved-political atmosphere--

lit ~ qm lI1finrlf ~ oft flI; ~ 
form; ~ ;If'RIT ~ I  • ~ W'II'l'r q-qr-

;flfiT it ~ ort ~ <furtt' ~~ 
~ 'tiT 00 qTitorr I ~ Q ~ 
Qa'llft'ii>l' 'liT pr T~ I ~ 

~~  i ~~ t 
'IOlf 'Itf ~ I Qit ~ it It ifI'T<IT-
~ f.rffi' ~ fit; !IIlr{ "'l'" 
~ fll"f q'"{ WI<'f ""'"' t. !IIlr{ ~ 
~ ~ mr ~ <'1M 'TIlT ~ <IT ~ 
~il T ~ i i ~ iT ,  

~T ~ ~ ~  Q ~ l ii ~ 

m flI;!fT ;;nil" !IT m ~ <rt\q;y 
f.m<;rr ;;nil" fit; ; 

When the Tribunal has come to a 
unanimous finding that the man Is 
quilty, action must be taken. 

~~ ~~~~ ~ 
~il 3 ~~ ~~  

~~~ ~~  

l ~~ ~ T T  

~~ ~l ~ 

~ i i li ll li ~ i Ti ~ 

~ 'fiT Rmr f'I;!fT t ~ if ;;ffi ~ 
~ l  I l ~~~ i  

l T i l l~~~ l ~~ 

• mfir ilr IJ>lfI ~ fiI;qJ 
ni ~ l T~~~ il  

"'Ii'f" '1ft ~ ~~ .. ~ ~ 
~ I ~~ ii ;frii 'IT;q' ~ ~ I 

'I'ffliI; T ~ ~, ~ 

T~i lT l i ~~~ 

~ ~ "It ""'l" ~ 0l'I'l% tf I 
~ ;r (1 I f1R ~ ~ 

'In' mp Wl'I' ,,(t ~ '"'" IIil 
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tt ~ ;mr ~ ~T 'I1T<l'T ~ 
i ~~~~~ 3l ~ 

2 it ~ '11fT ~ fipfr.r .,-.,. i!:PT I ~ 
om '11fT ~ 

"not less than three in number, 
as the President may think Ht to 
appoint trom among persons who 
are or have been Judges. . .n 

tt ~ ~ ~ fit;,,"1 'fi'f'lT'f .,..,. ~ ~ 
~i ~~ ~ ~ 

l ~ fit;ffi ~ on! '!it ~ T ~ it 
",'il <it m ~ ~ tOOT'Ir?: ~ 
~ i ~~ -3 ~ 

i~~ ~~ ~~ 

or) fum' .,..,. ii . ." ~ if ~ ii 
~~~~i ~~  

WT"': ~ ";ffi 'IT'f .,..,." ~ if ii <it 
~  I 

~~  l ~ 

,, ~ ~ l 

~~ T ~i ~ 

i! If>"' ~ 'R W6'i!!1 <mi ~ If>"' qd 
~ I 

~ ~~ T~ I 

~ it ~ ~ ~ «. I;if ~ ~i  

i ~ I ~  

~~~ ~ l ll ,i l  

~~ i ~~ l

~,, l  ~~~ l 

il ~~  ..... , 

Shit , ..... tha "0: It com"" under 
"misbehaviour", 

ShrI RaPWIIlth SI"",: "Partlallty" 
i. not the,.... Partiality is mOTe im-
portant. We are facing it every day. 

~ ~ onwn ~  : 'IIflr-
~~3 l  

~~ i ~~ 

~ ~ fit; ~~ tt ~ \JfOI' ~ 'fh: ~ 
~  mof\' 'A''hof ~ I Ifll: ~ ~  

~ i T~ I ~ , , ~ 

~ ~ i ~

~~ i i  ~i il  50 

l ~~~ I ~li ~  

II'Ifr.r ~  mVr irn tl!lif ~  m 
li ~ i i T~i ~~~ I 

~~~ ~l  

~i T~~ I 

tft ~ ~  : Tlo ~ T 

~ '!it lI'lf fwr;Tl«f t fit; ;;.rf,l' ilif 
~~ ~~ T  I 

'I'I'1'IQ' ~ : 'fT'h. oqriT I 

~ ~ ~  'f'T>: IT. 

~T ~ qrq T~ ~ Iflft ~ 
<I't ~ ~ ~ 'II'Tfm, I 

~ ~, , ~ il  

n~ i ~3 ~~ 

~~i l lT  

llfimf rn "" ~ 'Itt ~  I 
!ifun';r ~ !ITU 220 ~ II'i! ~ ~ 

fit; P "" II'T ;rrt 'lilt "" fum 
\Jf3I' 'jlfrIr '!i'ti '1ft m1IT Ilr If>"' ~ 
11m If>"' ~ ~  ~ 1m II! 
~ t fit; I'm II'T '!If 11ft fiI* grt 
~i ~ ~~~ ~~

~ it llf1mr rn "" IJIfirI!rr< 'fty 
~~  

~~~ ~~ 

i ~  

~~~  ttll\'8'mtfit; ~ 

¢ .mt it ok ~ ~ ;r(t 

Ir'r.fr ~ I 'f'T>: g>IT7T ~ ~ 
If oft'fi ~  ~ m ~ ~ 
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~ ~  

~ i ~, ~ o;pro: ~ ~ ~ 

'1ft iTfmr rn oT ~ ~ 
~~~ l ~ ~i l  
~ ~ f.t; ,"11\ f.t;«'t ~ ~ ~ 

l T~ i Ti~ ~, 3 ~ l nT 

'!i1 ~ l ~ it lifmr rn 
'iii m!l'm: ~ ~ 'ifTfm I Wl1: 
mq-~  l~ ~ ~ oT "<! ~ 
(\" ~ ~ ~ f.t; ~ ~ ~ 

it flrnT lifmr ~ Iff( I 

~  ;;it orr ififl11'T ~ f.t; funri 
~  t m ~ 'Iftt ~ ;;r.r 1lT ~ 
'iii ;;r.r ~ ~ 'l!,flftmA it liflmr 
~  I ~~~i ~~  

~ ~ I ~ ~ ql(r.":(f,,,a"\ ~ {' 
~ ~ ~ (IT ~ it"lJ '!lfT'I" .rt 
~~~  

~~ l ~ ~l l  

~  t mJf.t 'If;"'; ~ ifR ~ 
41r,pfif" iti ~ ~ ~  1'1"1': 

~~ ~ l~  

Sbri B. N. Makerjee (Calcutta Cen-
tral): Mr. Deputy-Speaker, Sir, I 
understand that my hon. friend, Shri 
Kamath hall brought forward a motion 
for reference of this Bill to a Select 
Committee, and I do hope that my hon. 
friend, the Minister i. agreeable to 
this suggestion. I say 80 because we 
are proceeding to legislate in regard 
to a matter which is not only difficult 
but also rather delicate and it Is im-
perative that we give more thought to 
this matter than we have been able to 
do so far. 

We have been accustomed to look 
upon our judiciary with a great deal 
of well deserved respect. There waS 
n time when our judges would refuse, 
on principle, to have Bny contact. even 
Innocent social contact, with leading 
persons in the executive. I remember 
an occass\on when the Bar Library of 

Calcutta High Court had passed a 
resolution protesting against the Chief 
Justice having gone to a garden party 
in Government House. The judges of 
our country, especially the judges of 
the High Courts and the Supreme 
Court and even others lower down the 
ranks of our judiciary, did have a 
very great reputation which, unfor-
tunately, seems to be going down 
somewhat. But OUr judges have had 
this reputation and I do hOPe that the 
generality of them would contmue to 
haVe such a high reputation, because 
if we are going to maintain a rlecent 
socio-political system, our judiciary 
must be incorrupt. 

It is a very great pity that on 
account of certain recent goings-on in 
our country it has been thought fit by 
Government to bring forward this 
kind Of legislation. It is a matter al-
most of shame that we have to bring 
forward this kind of legislation sup-
plementing the provision that there is 
already In the Constitution. The in-
dependenCe of the judiciary is a con-
cept which has been achieved atter a 
great deal of struggle In certain other 
countries and We were fortunate 
enough to be able to inherit that 
legacy. There was a time in Britain 
when judges were threatened by the 
Crown and there were very eminent 
judges who were constrained to say 
that they were "lions" no doubt, judges 
were "lions but lions under the 
throne"-but there were other cases of 
judges who stood up to the hecturing 
powers of the Crown and its satellite. 
of those days and it is a wonderful 
chapter In the history of constitutional 
liberty where ultimately the independ_ 
enCe of the judiciary was won. At 
that time the principle was enunciat-
ed-the principle which has come to 
be incorporated in our Constitution-
that judges hold office on good beha-
viOUr as long as they are on good 
behaviour and not at the pleasure of 
the Crown or of the executive. 

This was something whiCh is a fnct 
of history-the judiciary winning its 
independence-because it was very 
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neces.sary if a decent social set-up was 
going to be malntained. In our coun-
try the judiciary at every level had 
lJuch a wonderful reputation; but, 
unfortunately, tltings began to change 
for the worse, particularly in recent 
decades. 

We have seen appointments to the 
Bench to which I do not want to make 
any specific reference but which, on 
principle, certalnly we have a rigbt to 
mentlon-appointments made not on 
purely juridical considerations but on 
considerations which ~ rather 
derogatory to our self-respect as a 
functioning democratic country. There 
have been instances of the 1ppolnt-
ment of a person who is a minister of 
Government, who fights the election, 
is defeated and, after his defeat, is 
... levated to the Bench. There has been 
8 case in Calcutta where there was a 
person who was set up as a candidate 
for election by the ruling party: he 
lost that election and he was appointed 
to the judiciary. 

This kind of thing has gone on so far 
that We have found to our great regret 
and consternation instances ot Judges 
appearing at least to an outward 
appearance, to be misbehaving. Some 
time ago my hon. friend, Dr. Slnghvi, 
had been constralned much agaInst his 
will, I am sure, to bring up before tltis 
House the instanCe of a certain judge 
of the Supreme Court who, in spite of 
decrepitude, physical and mental, re-
fused to leave his position on the 
Bench. He went so far that the Chief 
Justice had also to ask him to leave; 
but he would not leave. It was 
unimaginable, as far as We can urder .. 
stand the tradltion of the old dnys, 
that SUCh cases would take place. 

Only recently the assidulty of my 
hon. friend, Shri Kamath, brought to 
the notice of Parliament a Vf,T,\· (l'xtra. 
ordinary caSe of a person holding so 
elevated a position a. the Chief JustiCe 
Of the Madras High Court against 
whom there Were petitions pending 
and very serious allegationB were 
made. The rights or wrongs of It do 
not concern me, but in his case what 
happened was that a petition ~3 sub-
mitted to the President on the 13th 

May, 1964; relevant documents in sup-
port of the petition were received by 
the President on the 31st August, 1964; 
a memorial by Members of Parliament 
was received by the President and the 
Prime Mini.ter on the 23rd September, 
1964. And this gentleman was merrily 
continuing as the Chief Justice of the 
Madra. lligh Court. But then, just 
before the President could order an 
investigation in tltis matter, on the 1st 
November, 1964, he had a brainwave 
and he resigned his olllce and got away. 
I do not know-this gentleman might 
be completely innocent; possibly he 
was being persecuted by certain peo-
ple who were after ltim for God knows 
what reason. I am not concerned 
about the merits or demerits of the 
matter, but here was an instance of a 
Chief Justice of the Madras High 
Court against whom serious allegatiuns 
were pending, BgBinst whom a repre-
sentation was made by Members of 
Parliament perhaps because they were 
preparing to have a motion in this 
House asking the President to remove 
ltim, and what happens ill that he 
simply puts in his resignation and the 
G<lvernment says-l am quotine from 
Starred Question No. 127 answered on 
the 24th February, 1965, where it was 
said by the Minister of Home Muirs-

'The resignation was a bar to 
the inquiry under article 217(6)". 

It is most amanne. 

This one single instance pollutes the 
reputation of a judiciary which by and 
large Is entitled to the highest renown. 
I am very Borry to have to say that 
some of these black sheep spoil the 
entire herd's reputation and the relult 
i. that aU kinds of things are .aid and 
done. What hall happened is that the 
executive sometimes treats the judges 
with impunity In a most cavalier 
fashion., The 'executive today is now 
in ~ i n of the most ampJe provi-
sion of patronage and judge!'>, being 
human beings, rp'tiring at flO or 62 
these day. Or 65, who feel that they 
are flt enough for work-po .. ibly, they 
do not want to rely on the next gene-
ration of breadwinnf'ra-Jook forward 
to getting some kind of assignment 
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under the Government and the Gov-
ernment having this power of patron-
age sometimes treate the judici.,.,; with 
contempt taking advantage ('1 the 
human failing on the part of certain 
judges, about one of whom I had once 
occasion to say in this House without 
mentioning hi. name that in his old 
age he was running about in the co:-
ridors of the Secretariate asking for an 
appointment to a labour appellate 
tribunal or some suC'h enormity. Some 
of these people are driven to this kind 
of waiting upon the favour of Govern-
ment. And, what is worse is that 
Government sometimes treats judges, 
who try to stand up for their right., 
in a most cavalier fashion. 

We have had the mortification in this 
'House of having to Jisten to the Law 
Minister  inveying against a former 
judge of the Calcutta Hlgb Court-I do 
not mind mentioning his name ~a  

he has won his case-Shri J. P. Mitter. 
We have had the mortification in this 
Houae of being told that we knew 
nothing Of the judge, that he was mis-
behaving all the time. We have been 
told here-and whatever is said in this 
House becomes public property-that 
a particular judge was behaving in a 
manner which was unworthy of his 
office. Yet, that judge had to fight his 
case in the most strenuous imagmable 
fashion. He was being driven from 
pillar to post because the entire influ-
ence of the executive was being pitch-
ed upon the judiciary in Calcutta and 
elsewhere. The result is that he had 
to fight his case single-handed in an 
almost epic fashion before he won hi. 
point. He had a simple point which 
was that his age ... given in the matri-
culation cerilllcate at the time of his 
passing that examination, was not his 
real age. that he had given .his real 
age to the Chief Justice of the Cal~ a 

High Court, that on the basis of that 
~ a n  of aR" the Calcutta Gazette 
had printed a notification mentioning 
the year of hi. retirement to he some 
time in December 1964 and thot he 
should be allowed to continue up to 

that point of time. But the Govern-

(]nquiT1/) Bill 

ment had discovl!'r'ed the matriculation 
certificate which was being flourished 
against the W<lrd of this judge and 
this judR" was heing maligned all over 
the place till the judge by his own sole 
endeavour-he could hardly find coun_ 
sel to take up his case; he appeared 
everywhere himself; he came to Delhi 
over and over again to appear before 
the Supreme Court and in Calcutta he· 
had to ask the Chief Justice to form 
Special Benches in order to hear his 
case-fought it most heroically and 
ultimately got an order that the Pre-
sident will have to investigate in re-
gard to his real age. He got his point. 
That was exactly what he wanted. I 
do not know whether the President 
has investigated. Possibly. the Gov-
ernment would say that the Pre;ident 
has no means of investigating. I do 
not quite know what the Government 
will say. But the fact of the matter 
is, here was an instance of a judge 
who, after a heroic tight. after being. 
driven from piller to post in the judi-
cial sense, won his point. But durinC 
his fight, he was being maligned hy 
the most important representative of 
the executive, the Minister of Law in 
the Houses of Parliament. 

An IIGn. l'IIem1ler: Shamel 

Shrl H. N. Multerjee: This makes 
the judges feel, "After all, they are 
the god. of creation and they can 
throw us out" and they can he mali8-
ned and defamed in Parliament and 
they have no answer because they are 
not present here. Here was a case of 
a judge who was malglned and attaok-
ed when he could not answer back. We, 
of course, did "Dot get any ~ i n 

because it was the high and mighty 
spokesman of the executive who waa 
speaking on that occasion. I would 
not have referred to it. lIut I do so 
only in order to show that today the 
behaviour Of the executive. at least OD 
certain occasions--I do not say the 
executives always behave badly-in 
relation to the judges has been so 
egregious that eyen the judges are 
driven to conduct .... hich Is nllt proper, 
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It is a most unfortunate situation. 
We are confronted with an unfortunate 
situation where because of economic 
conditions, because of political appre-
hensions, because of the behaviour of 
the leaders of the Government in the 
Centre as well as in the States, judges 
also are behaving in a manner which 
is not quite up to the mark and that 
is why' it becomes necessary to have 
some kind of inquiry in regard to the 
defaulting judges. Normally, I should 
say: let us not touch the judges at all. 
Let at least one category of people 
remain in our country who are be-
yond suspicion. Normally, I would 
say that they are beyond 
suspicion and I win not touch them. 
In a very extraordinary case, there 
'Would be a motion in Parliament and 
the man mieht be removed. That 
would be most exceptional and that 
would hardly ever happen as far as 
most of our lives are concerned. But 
thE" Governm«?llt is re:clponsible at 

least partly for having created an 
abnormal situation in which certain 
investigations occasionally have got 
to be made in regard to judges and, 
therefore, something should be donE". 
But because judges are concerned, 
normally, I will not touch them just 
like that and pass a Bill here asking 
them to be investigated in a particu-
lar manner. I would treat them with 
a great deal more respect. I would 
plead with my han. friend, the Depu-
ty Minister, who is here: you may 
please consult our colleagues, hold up 
this matter for a little while and do 
not in a huff pas.cl legislation of ~ 

kind. If I were a judge, I would in-
terpret it as something which goes 
against the grain of my self-respect. 
I am sure the entire corps of ju<llles 
in our country on whom we depend 
for the adjudication of the most im-
portant matte .. relative to the free-
dom of the citizen would look upon 
ttli' kind of legislation with a great 
deal of dirlntot and indi/Ol8tion-they 
cannot expreo. their indil{Jllltion but 
they "...1 it. You should not Ipt the 
judges reel hurt. The default of a 
t_ people like thp -C i~  Ju!rtlce 
of Madras or the ~n an who uged 

to adorn the Benches of the Supreme 

Court and would not quit, the mis-
deeds of a few black sheep, should 
nut IX!rsuadc you to tar the entire 
judiciary with the same brush. That 
is why I plead with the han. Deputy 
Minister to hold his hand for a little 
while longer and refer this Bill to 
a Select Commlte,-. If you do not like 
the composition of the Selct Commit-
tee as suggest,'d by Mr. Kamath, you 
might change it or have another 
mechanism. But I sny, don't go 
ahead with this kind of legislation. 

I will not go into much detail in 
regard to the various clauses of the 
Bill. My point is that you should 
give the judges more time, consult 
the judges, speak to them and find 
out their mind. You would'nt ex-
peet the judge. to come and give 
evidence before the Select Commit-
tee. but we must find out their teel-
ings about tlus. The Law Ministry 
is there; that is their job. We call 
also do it in different ways. Many oC 
us have some ('ontacts with the Bar 
ond ~ can do something of thnt sort. 
Let llS not go ahead in a huff with 
this kind of legislation only because 
a few people have behaved badly 
here and there. If you do, at least 
you may try to make it as good • 
piece of legislation as possible and 
the composition of the tribunal and 
that klnd of thing has to be gone into 
with a great deal 01 more care. I 
like the idpa of Mr. Kamalh in re-
gard to having i ll~ who havtl' not 
been judges of lhe High Courts or 
the Supreme Court to be the mt:"m-
bers of the tribunal. There have 
bee-n many instances of ~ who 
have not cared to become judgl?s of 
the High Court or the Supreme Court 
or whom the ("rOve-rnment have. for 
some reason or the other, not wanted 
on the Bench. There are a few juri.1s 
like that Bnd I ner.d not name 1hem. 
It bE"Come!=O an inviciiouC! ~  They 
are highly re'neoloil but they could 
be put on trihun:1Ts of this kind. But 
th"t L. a matter of detail. I will not 
go into mu(,h deti:tl:. 

I would ~ an "ppp.,l to th,. 

Deputy Minister tbough I know he I. 
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in a dlftlcul t posi lion-his principals 
are not here; Ill' cannot give a dcci-
iion here and now-but at least the 
channel of communication is still 
open. I do hope that he gets some 
. kind of consultation with his collea-
gues and postpones the consideration 
of this matter so that this can be done 
in the only way in which a dIftIcult 
and a delicate pieCe of legislation can 
be formulated by the House. 

Shrl Sham La! Sara.f: Mr. Deputy-
Speaker, Sir, a number of aspecu 
have been brought forward by Ibe 
hon. Members who have preceded 
.me. I personally feel that all of us, 
the Opposition as well as the ruling 
Party, have to pool our heads toge-
ther and with a joint effort have to 
let up a judiciary that has the pres-
tige and the name which commands 
the confidence of the people as a 
whole. Unless you do that, all our 
·efforts will go in vain. 

Keeping that in view, I would sub-
mit that it will be absolutely wrong 
if We hustle through a piece of legis-
lation like this. There is no doubt 
that some occasions may have arisen 
or may arise now when the Govern-
ment is bound to take some action 
and enact a law that will help the 
Government to do things in a proper 
manner. But, I personally feel, that 
when we try to introduce pieces of 
Legislation about the judges of the 
High Courts and the Supreme Court, 
we should be very cautious and very 
careful. Therefore, my submission 
is this. A number of aspects have 
been brought out by a number of hon. 
Members who spoke from eilber side. 
Firstly I absolutely agree with Mr. 
Trivedi and Mr. Kamath about the 
constitution of the tribunals that 
there may be others who may be 

equally qualified 8' far as their ex-
perience i5 concerned. their know-
ledge is concerned and their legal 
acumen ~ concerned and who may be 
fit to be elC('ted 01" nominated or ap-
pointed to these tribunals. I know In 
a number of cast's, al~  about some 
friends of mine, who haye preferred to 

serve at the Bar and have refused to 
serve in the High Courts. Why? It 
is because they feel that they have 
a Letter position and prestige while 
they are practising their professlon 
wherever they are. The hon. Deputy 
Minister also comes from the same 
profession and, I think, he ,perhaps 
might be knowing something more. 
Keeping that ~n veiw, with due de-
ference to the judges of the High 
Courts and the Supreme Court, today 
that is not the Only attraction. There 
are reasons for that. Firstly, as some 
of OUr friends have pointed out, the 
selection of judges needs the absolute 
impartial approach. The position 
that the judge of a High Court or the 
Supreme Court should get also need. 
to be enhanced in a number of ways. 
Then, as Mr. Trivedi pointed out, I 
know the cases myself-I do not want 
to name the cases-where people be-
cause of certain influence or because 
of certain opportunities that have been 
given to them, they could get into 
the profession and in no time they 
could rise as the High Court judges. 
That is one aspect CYl the matter. 

The main aspect of the matter I. 
that we must build our judiciary 
above board enjoying the confidence 
of the people as a whole in whom we 
can entrust the interpretation of our 
laws, of our Constitution and every-
thing. Keeping that in view, it will 
be absolutely necessary that thil 
piece of legislation which is very 
innocent to look at but full of imp-
lications if we go into it deeply, be 
referred to Ibe Select Committee. I 
perfectly agree with the motion mov-
ed by my friend, Shri Kamath, that 
this be referred to the Select Com-
mittee. If Mr. Kamath would agree, 
let there be a Joint Committee of 
both the Houses of Parliament. 

I know from experience as far 31 
the upper House, namely, Rajya 
Babha, is concerned, that there are 
eminent jurists .there; Ibere are emi-
nent lawyers there; there are even 
retired High Court judges there. 
Keeping that in view, it would be 
absolutely COITeCt to set UP a Joint 
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Committee to 1(0 into this. We may. 
in that case. be able to examine the 
matter from more angles. My hoo. 
friend. Shri H. N. Mukcrjee. pointed 
-out certain relevant f:icts; it is not 
only the mind of the government but 
the minds of all right-thinking people 
that should go into this. After all, in 
setting up a proper judiciary that will 
function properly. not only the 
interests of the rulinl( party but the 
interests of the whole nation are 
involved. The more we are success-
ful in giving a proper judiciary to tile 
:COUntry, the more our ambitions and 
aspirations will be fulfilled. Keeping 
that in view. I would again submit 
that this Bill needs to be gone into 
from a number of angles. I do not 
want to 110 into the details. These are 
the reactions that haVe come to my 
mind when I heard some ot my 
friends and which were already in 
my mind. I do not want to take much 
of the time ot the House. I would 
only say that it would be in keeping 
with the purpose of the Bill which the 
'Government want to serve that a Joint 
Select Committee is set UP on which 
Members :from this House and trom 
the Rajya Sabha can serve. Within 
a reasonable time. they will submit 
their report; then that rellOrt w;U 
come before this House and such of 
the hone friends who may not get an 
opportunity to serve on the Comrnlt-
tee may express their opinions agBln. 
And after it lloes through a general 
.discussion. let it be passed Into a law. 
I personally want that our entire 
judiciary must feel confident that 
they are not being treated in a light 
manner. Let the judges. whether they 
Bre in the hillh or mIddle Or low 
level leel proud about it. Keeping 
these points in view. I welcome the! 
spirit ot this Bill. but do not support 
it as it is now, but would SUpport the 
amendment moved by Mr. Kamat!> 
with the addition. if mv hon. friend 
agrees, that it be referred to the Joint 
Committee, 

Shri Barl Vishnu Kunath: I agree 
wholeheartedly. 

T l ~~~ ~T  

~~ ~~~~ 
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15 hl'll. 

Dr. L. M. Slaghvi: May I submit 
that we dO feel that in a general dis-
cussion at this stage, since other han. 
Members have already had the liberty, 
Dr. Ram Manolrar Lorna also shou'd 
have the same liberty to discuss the 
place of the judiciary in a constituti""-
ally democratic oociety? That is all that 
he is doing. ITom whatever i ,~ uf 

view hE may do so. 

M •. Dep1Ity-Speaker: T ~ distribu-
tion of powers has ~n defined in the 
Constitution. So, we need not go into 

that now. 

Sbrt ShiDkre (Marmagao): Dr. Ram 
Manohar Lohias ~  is not much 
dlfterent from the previoUS spe_ehet. 
You did not object to the previo· ... s 

lpeeches. 
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Mr. Deputy-Speaker: I am not 
, ,lling!rim down. bl,ll be bas SiUri 

~  on this already. and I orar.! 
hl"Jl to speak on the Bill now. 

~ ~~ ~ 
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Mr. ChalrmaD: The hon. Member 
should address the Chair. 
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Shrlmatl Tarkeshwarl Siaha (Barh): 
As many hon. Members have pointed 
out, this Bill is a very significant Bill 
Indeed. It may have only a rew 
clauses but they arc so significant 
not only to the relationship that we 
have established in the Constitution 
between the executive, judiciary and 
legislature but also to the preserva-
tion Of oUr democratic traditions whicl! 
clearly envisage the demarcation of 
responsibilities and function. of the 
executive, judiciary and legislature. 

The Judges (Inquiry) Bill which I. 
before us has ,ot some precedents not 
of law but of Incidents. I assume that 
Government were probably facing 

lIIIIle dilBc:ulty about .ome l'IIIignatiODI 

or something of that kind and that: 
has compelled them to bring forward 
this Bill. 

ll~ con"ide-rin, the Bill, I accept 
the basic spirit of it that there should 
be a special tribunal to Inquire into the 
conduct of Judges SO that from the 
point o! view of judges, they must have 
ample opportunities to defend their 
case before their name is tarnished or 
reputation completely ruined. I agree 
with my hon. friend, Shri Raghunath 
Singh, when he said that this is bene-
ficial to the Judges mOre. I feel that 
any ailegation without proper 
channclisntion and without an oppor-
tunity afforded to the person concerned 
to defend oneself is allegation which 
is very unfortunate, whotlYor it i' at 
the judicial level or at the political 
level. You probably have knawn hoW 
these allegations are made and what I. 
the fate of those allegations once they 
are left to the discretionary power ot 
one authority or one department, 
w!!ether the allegation is right or 
wrong. I have been a victim of that 
when there was no opportunity for 
me to defend myself. 

Shri Raghuaath SIDell: Quite 
correct. 

ShrlmatJ Tarkeshwllri Sinha: I was 
under this limitation in not being able 
to tlnd out how to defend my own 
name and reputation, 

Mr. ChaIrman: I hope you are not 
a Judge of any High Court. 

Shrlmatl Tarkeshwarl Sinha: No, I 
am not. I raise a basic, fundamental 
i ~  that any aJIeg-ation, if it is left to 
the discretion or subjective oatis!actlon 
of one authority. one person or one 
department or a few persons, if it 13 
not inquired into properly, and If the 
person against whom the alll!gation is 
made, is not given proper opportuni-
ties to defend lrimself or herself, i. an· 
allegation which Is not fair to the 
person concerned. Therefore, .. hen· 
SIITI Raghunath Sinlh mentioned that 
this II beneficial to the Judges, I said; 
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yes, I do accept tba t the tribunal will 
give an opportunity to the Judie con-
cerned to defend himself and vindicate 
his name, honour and reputation. That 
was how I brought in my own case. 
I asked al! leading lawyer. in the 
country, 'How can I defend myself 
against those allegation.?'. They .ald. 
'You have no oppOrtunity to defend 
yourself. The whole allellation is on 
the basis Of suspicion. It may be in the 
mind of one person or department'. 
There wa. no lela! sanctity available 
and I haVe not afforded the oppOr-
tunity to defend my reputation, I was 
compeHed to accept this kind of 
humiliation. No law was there to 
answer my plight. Therefore, I wel-
come this tribunal which i. contem-
plated fOr the Judges. Thi. will give 
an opportunity to the Judges to 
defend their own case when, as SIlri 
H. N. Mukerjee pointed out, the 
Judges are also treated in a cavalier 
manner. 

But my oWn apprehension is that 
this bill is not quite clear on some 
fundamental Issues arisinll out of the 
point. A good suggestion has been 
made. and I hope you wiH ask the 
Law Minister, by taking the consensus 
of the House, to refer the Bill to 8 

Select Committee, because there are 
many fundamental issue. which have 
been raised. For instance, what will be 
the procedure to level any charges 
against a Judge, whether it will be 
within executive discretiOn or whether 
it wiIJ be on the strength of some 
complaint received, if so, who would 
be the complainin, authority, on what 
basis would that complaint be enter-
tained and deemed worthy of con-
sideration by Government or the 
PresiMnt? Who is going to be that 
authority? Is it going to be at the dis-
cretion Of one individual who would 
make a complaint? What will be the 
'backrround Of the complaint which 
will get the sanctity of the authority 
to be inquired inla? ~  are things 
on whiCh the Bill is completely silent. 

Referring to the Commissions of 
Inquiry Act, the Law CommlsliOD. hal 

clearly warned the Govenunent, so to 
speak, that the history of liberty has 
been lar,ely the history ot procedural 
safeguards. What will be the pro-
cedural safeguards if a conduct of 
misbehaviour is alle,ed against " 
Judge, who would be the competent 
authority to exercise discretion? This 
Bill Is silent about that. 

We would like to have a ful! ana-
lySis and explanation trom the Gov-
ernment, a satisfactory assurance. 
that no discretion would be exercised 
prejudicing the very traditions which 
we bave In our country Of the rela-
tionship, between the le,islature, the 
executive and the judiciary. 

The second pOint on whiCh this Bill 
Is silent, for which I would like this 
Bill to go to the Select Committee, 
is regarding the powers and regula-
tions by which the Tribunal will be 
guided. It is mentioned that the 
Tribunal will be guided by certain 
procedures and rules which wi!1 be 
made by the Government, and they 
will be laid on the Table of the House. 
I strongly feel that the Tribunal 
should have independent regulatory 
powers. In England, a Commission 
under the Commissions of Inquiry Act 
is quite independent to lay down its 
own regulations. If you are creating a 
high power Tribunal, do not harness or 
lOad it with your. rules and regula-
tions. 

Shrl Sham Lal Saraf: It will not 
be a permanent Tribunal. 

Shrimati Tarkeshwarl Sinha: I am 
coming to that. I feel that there sbould 
not be a temporary Tribunal, but that 
there should be a permanent Tribunal 
to look Into these cases, a permanent 
Tribunal which should not be inlluenc-
ed by the various recommendations 
and choices Of the nominees. ShrI 
Trivedi raised this point that while 
appointing the members of the 
Tribunal, enough consideration should 
be shown to the qualifying capacity of 
the members. That is a very "ague 
term. What will be the qualifying 
capacity of the members to be com-
petent to be members of this Tribunal' 
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Again, that leaves wide discretionary 
powers with the Government. Pro-
bably it may be fair today, bul 
tomorrow it is preenant with so many 
dangers, if we really leave the dis-
cretionary powers with the Govern-
ment. Therefore, there should be an 
exceptionally high power Tribunal; if 
there is no work, it need not function; 
it need not be a whole-time fully paid 
body. 

It yoU are there to choose or nomi-
nate the members Of the Tribunal, 
they would necessarily be retired 
Judges. I am one of .those who ar. 
convinced that this tendency of co-
opting retired Judges, offering them 
loaves and fishes, is a practice which 
should be strictiy discontinued. There 
are SG many commissions, and I have 
betore me a record of them, on which 
Supreme Court or Hieh Court Judge, 
haVe been asked to preside. In other 
countries, they follow the convention 
that the Judges do not retire, they 
continue as Judees for their lifetime, 
till they are competent • to act as 
Judges, because nObody should ol'ler 
them the temptation oC an alternative 
job. 

What i. happening in the case ot 
our election tribunals? Only the 
other day it was laid in answer to a 
questiOn that they were thinkinll of 
asking the High Courts to deal with 
election petitions directly. I know the 
baSic backaround of this decision 
which is likely to be taken in the near 
future by Government. I know why 
delay takes place. T~  tribunal mem-
bers get very handsome pay, and they 
ere not interested In finishing tho! 
cases quickly. Let u, not hide this fact 
from anybody. I do not doubt the 
l,D.... fides of any  Judge, but I feel 
that it is not desirable to tempt thl!l"l 
with hiih salaries and hand.om" 
appointments and really make them 
.usceptible to public suspicion. l ~ 

en ..... r's wife, they shOUld be a ~ 

pub:ic suspicion. Nobody should h. 
able to point a finger at any Judge 
thal he is unreliable ~  dishonest 

1423 (Ai) LSD-lI. 

Thrrdore, think it should be a 
per,".,nent Tribunal. 

A Supremo Court Judge may come 
RS a :nember ol the Tribunal, but hr 
.; !)ould not be a retired Judge, he 
,'lOuld be a Judge in office. He shOUld 
he a an~n  member. Then also 
who would be the counsel to assist the 
trilnlTlal? The .. lIorney general i. th., 
legal adviser of the government. 1 
Rccert the indcp •. ndent po,iUon ot that 
office. Still he is the legal adviser of 
gov('rnmeJ1t inti there iC" an in i a ~ 

relationship between the client and 
the lawyer. L.,wyer-client relation-
ship is conditioned by a very subjec-
tive phenomenon. A lot of members 
arc lawyers and know, how lawyer-
client relationship goes on. Attorney 
general i. lawyer to the client which 
happens to be the government. There-
lore there should be independent as-
i ~n  whatever may be the shape 
of that "ssistance provided tm' any 
tribunal which is to enquire into the 
misbebaviour Of judges. 

The appointment of the tribunal 
shOUld not be made by the govern-
ment. I aecept what the hon. Min-
ister says thal the Presidenl is 
competent to appoint a tribunal but 
the tribunal must iet a mandate from 
the House; it should he created after 
getting the mandate of the House. If 
it i. a permanent tribunal, it Is still 
necessary to get the mandate of the 
House to ("reate n pernUlnt'nt tribunal. 
If it is a temporary tribunal, It is .11 
the more necessary that while that 
tribunal is heinll constituted the 
membership should be accepted by .. 
mandate of the House I also .uggest 
that if the Tribunal's' r"port has to 
come to the House, il should he with 
this reservation. If a judlle had been 
released with no guilt, tbat report 
.hould not come to the House; other-
wise it ,,·m damage the reputation or 
Ihe JudIe which nobody would be 
able to live him back. If the charge 
ol misbehaviour is proved against 
him, only that report should be lata 
on thc Table or the Houac and proper 
action should be taken. With these 
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words, I thank you for giving me tnlS 
opportunity. 

Shri Ran,. (Chittoor): Mr. Chair-
man, I am in agreement with thIS 
Bill. But at the same time 1 support 
the demand of so many Members tnat 
it should be sent to the Select Com-
mittee. Member after Member from 
all political parties including the 
ruling party had given coeent reasons 
why it should go to a select committee 
and I hope the government would be 
good enough to agree to this demand. 
It stands to the credit of the Law 
Minister that though he has taken 
ouch an untenable and unfair attitude 
in regard to the Judge from the 
Calcutta High Court sometime ago, he 
has made himself responsible {or 
bringing forward trus Bill to fulfil the 
assurance given by the Constitution 
that such a tribunal would come to 
be constituted. Who is to take a final 
decision as to the fact that there 
should be a tribunal, what sort of a 
tribunal it should be, who should be 
Its members? According to this Bill it 
appears that the government wants 
itself to have that power, at any rate, 
with the President. Seeing the manner 
in which the government has behaved 
towards the judges of the High Court 
and Supreme COurt on the rare 
occasions when it had the opportunity 
of expressing itself, I feel that it 
would be much better to reserve ttrat 
right to this House so that whenever 
Government makes any decisions they 
wou ld be only provisional and they 
would havt! to place those decisions 
before Parliament. 

Mr. Chairman: Order order, I re-
quest hon. Members to maintain 
silence. 

Shrl Ran,.: It is quite possible that 
Parliament would accept the advice 
of the Government, but it would be 
a salutary check on the manner in 
which the Government would be 
making its own preliminary decisions, 
because it knows that whatever dcci-

sion or provisional decision it makes, 
it is likely to be examined by Parlia-
ment and it is liable to be a'ccepted 
or be thrown out by Parliament. Once 
there is that check, it would be possi-
ble for us to expect the Government 
to be a little more circumspect than 
ordinarily it is, in making those decI-
sions. 

We are all very keen, and so many 
of our hon. Members have already 
made it quite clear that the honour, 
the prestige and independence of the 
judges of the high courts and of the 
Supreme Court should be maintained 
and respected. Yet, they also are 
human beings and they are likely to 
make mistakes and they may also be-
come incapacitated owing to age or 
some other ailment. They may also go 
wrong sometimes nnd behave atroci-
ously. It is to ensure ourselves 
against such mishaps that the Consti-
tution has given the power to Pa'rlia-
ment to take up legislation like this 
50 that whenever the need arises, the 
country may be saved from such of 
the judges who really deserve to be 
removed trom office. 

As long as there is this power in 
the possession of this Parliament, the 
Government may not do much i~

chief in undermining the independence 
of the judges, but if this power were 
to be left with the Government, the 
power to decide when 8' tribunal 
should be aPpointed, against which 
judge and for what purposes and so 
on, it would act as a kind of inhibi-
tion, as a kind 01 fear in the minds of 
the judges, and to that extent, the 
judges' exercise of their spirit of 
independence would be undermined 
and would be likely to be weakned. 
Therefore, it is most essential thnt to 
the extent that the Government has 
to make its own preliminary decisions. 
Government should be extremelv 
careful and should be unwilling ~ 
re<ort to this means frequently or 
easily. Only on very rare occasions. 
when it must and it has no other 
choice and in its judgment the int .. -
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rcsts of the country are Iikcly to be 
jeopardised, that it would be wiIling 
to come to the decision that there 
should be a proper enquiry and they 
should think of getting a tribunal ap-
pointed under this kine! of legisla-
tion. Even then, I would not like to 
leave this power entirely in the hands 
of the Government. It is only when 
the judges know that there are all 
th""e .afeguards provided by this 
Parliament in this legislation that we 
can expect them to feel and enter-
tain that degree of independence of 
the executive as is desirable and as 
is most essential. 

15.28 hrs. 

[MR. SPEAKER in the Chair) 

It is nothing special with this 
Government-it is the usual thing 
with· every government-to be 
cavilling at the independence of 
the judges. because it i. inherent 
in the very process of law, the use 
of it, and the enjoyment of it. Who-
ever is in charge of power, whoever 
is entitled to enjoy and exercise 
power. would like really to have no' 
restraint at all and to be subj"ct t" 
no other revISIon Therefore, he i. 
more likely to make more mistakes 
with a greater sense at impunity than 
anyone else. The rmme fear can also 
be express"d in regard to judg ... also. 
They can also not only go wrong but 
they can also be considering them-
selv". as being so supr"me .. to be-
com" autocrats; and thl!y might also 
try to create trouble for the i i~n  

.. weI! as tor the Government, and 
that is why there is this theory and 
the spirit of checks and alan~  and 
the separation of powers. All these are 
inherent in that very principle ot 
."Paration of powers. I woultl like 
the gDVemment to keep that very 
much in their mind and try to see 
that thev show as much respect to 
the d ~  as they expect the Judl!es 
to be cOl(llizant of the responsibilltirs, 
troubles and tribulotions of the exe-
~ i  Al! this is theory, but CDm-
;np.: dC'tWn to brass.bcks herr, r would 
like the Minister to I!iv" fresh thoul(ht 

And 8/(1'ee to send this BiJI to a select 

committee. Our party associates it-
self with the principle undcrlyinll 
this Bill. 

Mr. Speaker: I have to make one 
announcement. unexpected thougb It 
might be. The Prime Minister is not 
making a slatement at 3.45. That 
would probably bc made tomorrow, 
not today. 

Dr. L. M. Singhvl: Sir, while I wel-
come this Bill, which has been brought 
forward in fulfilment of the promise 
that has been conveyed by the gov-
ernment, I cannot help saying that 
this is one of those instances or mI-
nisterial forgetfulness or lr..f::isJative 
amnesia in which the Bill was intro-
duced on the 14th February, 1964 and 
it is now being brought before the 
House more than a year thcrcaftf'r. 

As one who has been most lnti-
mately connected with this matter, I 
should like to t.1I the House briefly 
what the genesis of the Bill is. You 
would recall, Sir, that it a II started 
with a qUl!stion, which you were not 
pleased to odmit, but in resrect of 
which you directed the Home Mini.ter 
to convey the necessary Information 
to me. That done, the Homc Mini.-
ter W'I"ote to me to give the necessary 
facts in respect of the various querIes 
I had ralsed about an honourable 
Judg" Of the Supreme Court. 

15'U hnI. 

rSmrr KJw>n.KAR In the Ch4irl 

The Home Minister wrote to me 
saying, 

"It hos been reported by the 
Chief Justice of India that Shri 
Justice Jatar Imam or thp Sup-
reme Court h a. nnt m-en In r,ood 
health for some time p.',t nr)W. 
The Chief Justice. thf'rcforl.?', a~ 

been dir""tinJr him nt times tv .It 
as the dxth Jud,l{C' n!l the BenC'h 
and at other timc!-': JU:IltiC'(" .Tnrar 
Imam having' no T<'R'uJnr '\lmrk nn 
the Bench ha-s only l ~n ~i in,2  in 
hi. Chanmers. The Chief Ju.tire 
of India rrqur:o:;ted Shri .Tu!rlirc 

Imam to undergo a medical exa-
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mination, but Shri Justice Imam 
has declined to do so. There is 
no provision of law under which 
he can be compelled to do so. A 
Judge of the Supreme Court can-
not to compelled to resign from 
the Bench either. He can only be 
removed under the provisions of 
article 124(4) of the Constitu-
tion." 

The Home Minister went on to 
• ay: 

"Before any action under article 
124(4) of the Constitution can be 
undertaken, Parliamentary legis-
lation in terms of a i l~ 124 (5) 
will be necessury. The question 
of undertaking su('h legislation is 
engaging OUr attention." 

This was on 20th September, 1963. 

After this, I wrote to him expres-
sing the point of view that I did not 
think that tho absefl('e of a specific 
legislative enartment under article 
124(5) suspended or erraced the pro-
cedure and remedy provided in article 
124(4) of the Constitution. My view 
was and still is that in spite of the 
fact that there is no legislation under 
article 124(5), Parliament has every 
right to proceed in respect of the im-
peachment of a Judge. 

Answering various queries I had 
raised. the Home Minister on the 
11th November, 1963 said: 

"Shri Justice Imam was off and 
on away from Court work either 
on leave including leave on fUll 
pay and leave on half nllowances 

or because the Court was closed 
for vacation!';, between Slst Jan-
uary 1961 and 15th July, 1962. 

On the 15th July, 1962, the 
Chief Justice of India advised 
Shri Justice Imam that he should 
not resume work until he had 
fully recovered and that he should 
get a certificate from his attend-
Ing physiqan, that he was fit for 

work a·gain. Shri Justice Imam 
declined to accept this advice and 
joined the Court on the 16th 
July, 1962. He sat as the sixth 
Judge on a Constitution Bench 
for a month and a half after that 
and after another couple of 
monlhs' leave he joined the Court 
again and he heard criminal ap-
peals as the fourth Judge on a 
bench for a period of about four 
months and 12 days . 

After short periods of leave 
Shd Justice Imam returned to the 
Supreme Court on the 4th Feb-
ruary 1963. But after that dal" 
he was not allotted any regul;.: 
court work, but continued to sit 
in his chambers," 

Mr. Chairman, the Home Minister 
went on to add that more recently 
Shri Justice Imam had on the advice 
of the Prime Minister undergone a 
medical examination which showed 
some improvement and which alst) 
showed, at the same time, that there 
was a marked degree o[ impediment 
in his speech resulting in difficulty in 
expression of certain words and to a 
lesser extent comprehension of the 
spoken speech. 

Sir, in view of this situation and the 
great concern and .... xiety all of us 
had in the legal profession in respect 
of a matter like this, I was eonstraln-
ed, much against mY wishes, with the 
utmost reluctance, to table a resolu-
tion for the removal of Mr. Justice 
Imam, as he then was, Mr, Justke 
Imam was a distinguished judge in his 
own time. I had the pleasure of 
knowing him personally and when 1 
brought this resolution before the 
House it was in sorrow and with the 
utmost reluctance, as I have already 
.tat"<l. But it seem"<l that in spIte 
of my having taken up the matter 
at the highest level-the President of 
India, the Prime Minister and abo 
the Home Minister-there was no 
remedy available at that time. 



Judoes BHADRA 30, 1887 (SAKA) (Inquiry) Bill 

15.37 hn. 

[Mil. DEPUTY· SPEAKER in tlte ellair] 

It was unfortunate that in n ~ 

quence of this resolution, as has hap-
pened in other countries of the world, 
Mr. Justice Imam thought it appro-
priate to resign his office as judge of 
the Supreme Court. But the pro-
blem was not altogether solved, be-
cause the Government had taken the 
view that in the absence of an ap-
propriate legislat10n under articU! 
124(5) proceedings could not be start-
ed in this respect. 

Mr. Deputy-Speaker, the genesis of 
this Bill which is before us is, in short, 
this particula'r case, which I believe 
was the only cnse in the history at 
thig Parliament., where a resolution 
or' impeachment of a sitting Supreme 
Court Judge or any other judge was 
admitted. It seems to me that in 
spite of the flIct that this is a piece of 
legislation which is brought forward 
in fulfilment of an article of the 
Constitution, which says that such a 
legislation would be brought Into 
existence, it is rather ill-conceived. 
Article 124(4) says; 

"A Judge of the Supreme Court 
shall not be removed from his 
office except by an order of the 
President passed after an addre .. 
by each House of Parliament sup-
ported by a majority of the total 
membership of that House and by 
a majority Of not le.s than two-
thirds of the members 01 that 
House present and voting has 
been presented to the President 
in the same session tor such re-
moval On the ground of proved 
misbehaviour or incapacity." 

Sub-clause (5) says: 

"(5) Parliament may by law 
regulate the procedure for the 
presentation of an address and 
for the investigation and proof of 
the misbetraviour or incapacity of a 
Judge under clause (4). 

Of course. as I said, I wa. of the 
view, nnd 1 am still of thc view thaI. 
this is an enabling provision of the 
Constitution. It says that "Porlia-
ment may by law la ~ the pro-
cedure". n, however, thc>re dot's not 
exist any speeific piece of legislation. 
then Parliament can also regulate the 
procedure of such inquiric5 in an ad 
hoc manner. 

Having said this, I should like to 
say that the Bill that has been brought 
before us is n departure from aU 
known institutions and all known 
procedures and also nil known instru-
mentality in thi!li respect. It seems 
th., inspiration has been derived pcr-
haps from the ~ Constitution 
for bringing forward this device o! a 
special tribunal to be appointed a~d 
constituted by the President of Indm 
on a report or suo motu. It i~ a very 
poor Constitution to take inspiration 
from. Ours Is one 01 those Comtilu-
tions which enjoy great respcct in the 
entire world. It Is an exercise in 
ecletic Elcholarship, It is also an fl'xer-
cise in statesmanship. It is a consti-
tution which, I think, d{'nves a Jlreat 
deal more, so far as constitutiOnAl 
liberties are concerned, from the gol-
den chapters of constitutional liberty 
in the West. 

This Bill derogatl" in a very wilful 
or negligent and cavaliEorly manner 
from the entire tradition in r<'Spet"! 
of judkial tenure. Judicial tenure, 
in our Constitution and in our 50cicty. 
is considered sacrosanm. A5 far as 
poss,ble We are not ~d to in1er-
fere wi(h ludlcial n ~ in a c8""al 
manner. What is oought to be done 
through this Bill, with all r""l>ect, I. 
to interfere with judiciaJ tMlure--at 
lea.t to give thnt impre .. ion that 
interference with judicial tenure is 
possible at the wj,J] of the .executive 
and at the win of the Pre!lldrnt. 

I would invite th" attention of thi$ 
augun Hoose to C ~ 3 of the Bill 
which 5.YS:-

"It the Pre!:iident. on receipt nf 
a I't'port or otherwise, i. of opi-
nion that there are good ground. 
lor making an investigation Into 
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the misbehaviour or incapacity of 
a Ju<llge, he may constitute a 
Special Tribunal for the purpose 
of making such an invC'ltigation 
and forward the grounds of such 
investigation to the Special Tri,-
buna!.", 

This Special Tribunal is then provid-
ed and armed with all the powers of 
investigation and in sO far as the 
alleged misbehaviour or incapacity is 
concerned, i~ is this tribunal which 
would tender its finding. After this 
the House would. of course, go 
through the formalll y of passing a 
Resolution. Naturally, after a judi-
cial finding is recorded, this House 
would i~  be committing an omis-
sion Or a serious commissjon if it did 
not accept that advice. This, as I 
said, derogates from the privileges of 
this House. This derogates from the 
parliamentary tradition known all 
over the worldl and I wish presently 
to show that this Is so. 

Before I do thi". I should like to 
draw the attention Of this House to 
what this judicial tradition has come 
to mean in the great countries from 
which we drew this inspiration, in 
the countries which We have tried to 
emulate in respect of constitutJ.onal 
li i~  in our country. This is what 
Sir Winston Churchill said speaking 
of Great Britain:-

"Judges are appointed for life. 
They cannm be dimlissed by the 
cxecuHve Government. They can-
not ·be dismissed by the Crown 
either by th. Prerogative or on the 
advice of Ministers. They have 
to Interpret the law according to 
their learning and conscience. 
Thev are distinguishable from the 
I!rt'at officers of Stat" and other 
servants of the Executive high or 
low, and from the leaders of 
comm£'l"ce Bnd industry. They are 
also clearly distinguishable from 
the holders of 1Ms exalted judi-
cial office. Nothing but an Ad-
dress from both Houses of Parlia-

mcnt, assented to by the Crown, 
can remove Ulem." 

My hon. friend, the hon. Deputy 
Law Minister, would say that this is 
what We are also providing; that, 
ultimately, it is thi. House which 
would present an Address to the 
President. But what is proposed to 
be done through this Bill is to wrest 
that initiative, that explosive prero-
gative, from this Parliament and this, 
I think, i< cortainly improper. It i. 
unconstitutional. 

I should also like to draw the atten-
tion of the House to another state-
ment made in respect of the indepen-
dence of the judiciary which we have 
enshrined in our Constitution. 

''The principle of the complete 
independence of the Judiclary 
from the Exocutive is the founda-
tion of many things in our island 
life n, 

says Sir Wino-to:1, speaking of the 
Constitution of Great Britain. 

"It has been widely imitated Nt 
varying degrf'Cs throughout the 
free world. It is perhaps one of 
the deepest gulfs between u. and 
all forms of totalitarian rule, 
The only subordination which a 
judge knows in his judicial capa-
city is that which he owes to the 
existi<llg body of legal doctrine 
enunciated in years past by his 
brethren on the bench, past and 
present, and upon the laws a ~ 

ed by Parliament which have 
Tcceiv<'d the Royal assent. The 
judge has not only to do justice 
between man and man. He also 
-and this is one of his most im-
portant fUnctions considered in-
comprehensible in some large 
parts of the world-has to do 
justice between the citizens and 
the State ..... :Thc British Judi-
ciary, with its traditions and 
rt'Cord. is one of the greatest 
living assets of OUr race and' peo-

ple and the independence of the 



Judges BHADRA 30, 1887 (SAKAl (lnquirv) Bill 

Judiciary is a part of our message 
to the ever-growing world which 
is rising so swiftly around us.". 

Obviously, such independence of the 
judiciary would not be continued or 
preserved in our country if We allow 
such power to be vested in the Pre-
sident either on receipt of a report 
or suo motu. 

The position in America is also not 
different. But before I go to the 
position or America. I would like to 
say that what this Bill seeks ·to do is 
to take us back to the pre-history 
of the Act of Settlement of Great 
Britain. It is definitely a retrogres-
sive  step and a step which this Par-
liament in asserting its privileges 
must strongly resist. If I may be 
permHted to citE' an authority on the 
British Constitution, it suys: 

" .... Anciently, the judges held 
their commissions during the 
King's pleasure and under the 
Stuart kings the Bench was syste-
matically packed with partizans 
of the Crown. As early as Lord 
Coke's time, indeed, the Barons 
of the Exchequer were appointed 
during good behaviour and at the 
reslofatlOn ot Charles II, the 
Commissions of the Common Law 
Judges were in this form. But 
there was no statutory restriction 
on the Crown's pleasw'c until 
1700, when the Act of Settle-
ment provided that "judges' com .. 
missions be made quamdiu se bene 
gesseTint, and their salaries ascer .. 
tai.ned and established .... M. 

The very doctrine ot judicial inde-
pendence is founded on the fact thllt 
the ten ure is protected; it i. founded 
on 'the fact that the salaries cannot 
be altered. It is founded on .,. 
accepted. customary doctrine in· all 
the democratic countries that they 
cannot be interfered with except in 
specified manner. By investing the 
President, which means, in effect, the 
executive, with the power of ,appoint-
ing tribunal on a report, or suo motu, 
what we are trying to do is to aban-

don the doctrine of judicial indepen-
dence and supremacy which We adop-
ted in our Constituti,on. 

I would like brielly to make a refe-
renCe to the procedure in the Ame-
rican Constitution. This is what it Is: 

"Constitutional authority to 
impeach is vested solely in the 
House; power to try impeachment 
a ~  rests with the Senate 
alone .... 

Shrl D. C. Sharma: You are refer-
ring to U.S.A.; there they are-elect-
ed. 

Dr. L. M. Slnchvl: My hon. friend 
has been to the United States several 
times. Normally, I WOuld not con-
kst his statement. But perhaps here 
he is not well-informed. The judges 
or the Supreme Court are not elected 
in the United States but they are 
appointed. It further says: 

..... The House usually refera a 
motion proposing impeachment of 
an officer to the appropriate 
standing committee or to a speci-
ally created investigating com-
mittee. It an impeachment motion. 
is adopted by the House, a com-
mittee may be set UP to draft 
articles of i ~n  After 
their adoption, managers are 
chosen in whatever ann~  the 
Hou3e directs. The Senate, upon 
being inform('d of House action, 
set.s up a commi Uec to prepare for 
the tTi,,!.". 

The initiatiVe is that of the legilla-
tU.re. 

I would like' to make a hrief refer-
ence to the Australian ColWtitution 
in Ulis context. 

Mr Deputy-Speaker: The hon. 
Member should conclude now. 

Dr. L. M. Shllhvl: AI I ... bmitted 
emli ... r, this i •• technical lubject and 
you might have a fewer speakers. 
You should give an opportunity and 
Inti:ude to us to speak on thio aubjecl 
on which we have taken gre.t palrw 

to study. 
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Shrl Harl Vishnu Kamath: You 
should not hustle the discussion. 

Dr. L. M. Slnghvl: The provision in 
the Australian Constitution is analo-
gous to that of our own. Section 72 
says:-

"The Justices of the High Court 
and of the other courts created by 
the Parliament-

(i) ShalJ be appointed by the 
Governor-General in Coun-
cil; 

(ii) ShalJ not be removed except 
by the Governor-General in 
CuunL'iI, on an address from 
~  Houses Of the Parlia-

~ n  in the same session, 
praying for such removal on 
(he gruund of proved misbe-
ha\"irJur or incapacity .... H 

Thc<'c arc the very words which we 
luv(' llsed in OUf Constitution. 

Nuw. I should like to draw your 
~ n i n to the procedure in the 
Australian Constitution. It is not the 
(;ovl'rnof-GL'ncral who takes the ini~ 
tiative either on the report received 
by him or on his own motion to 
appoint n tribunal. The initiative, 
the entire powers and priovileges, 
rests with the legislature and the 
legislature alone. I quote from the 
Annot.1ted ConsUt ution of the Austra-
lian Commonwealth. On p. 731, it 
say.s:-

"Parliament is 'limited by res-
traints' which require the proal of 
definite charges; the liabili.ty to 
removal is not In qualification ot, 
or exception from, the words 
crf'{l ting a tenul'e,' but only arises 
when the conditions of the tenure 
are broken; and though the proce-
dure Dnd mOde of proof are left 
entirely to the Parliament, It 
wou Id seem that. inasmuch as 
proof is expressly required, the 
duty of Parliament is practically 
indistinguishable from a strictly 
judicial duty". 

He goes on to cite: 

"The m<lttelr is dis<lussed and 
the proper procedure indicated 
by Todd where it is laid down 
that 'no address for the removal 
of a Judge ought to be adopted 
by either House af Parliament 
except after the fullest and fair-
est enquiry into the matter of 

l~  by the whole Hause 
Or a Committee of the whole 
House, at the Bar; notwithstand-
ing that the same may have al-
ready undergone a thorough in-
vestigation before other tri-
bunals'-such as a Royal Com-
mission or a Select Committee." 

It seems to me that, after having 
cited the Constitutional precedents 
of ~n  fram where we have 
derived much of our Constitutional 
provisions, there should be no need 
for me particularly to insist that Q 
similar procedure should be ad ,~ d 

in our country. At this stage what 
I am trying to add, Mr. Deputy-
Speaker, is to emphasize that this is 
an impbrtant piece of legislatIOn; 
this is a piece of legislaUon which 1> 
brought forward here becaUSe the 
Constitution enjoins upon us the 
enactment of such a legislation. or 
course it is unfortunate that this 
Parliament has not passed, and the 
Government, who have the legisla-
tive initiative in the matter have not 
passed, m'.lny such pieces of legislation 
whiCh the Constitution specifically 
enjoins upon us to pass. 

That apart, it seems to me that 
such an important legislation sho.,ld 
not be pass('d in a hustle; it should 
be entrusted not only to a Select 
Committee as my estel'mcd and hon. 
colleague Mr. Kamath, suggested, but 
to • Joint Committee of both the 
Houses. 

8hrl Harl Vl.hnu Kllmath: I mve 
already agreed to the Bill being r.,.. 
lerred to the Joint Committee. 

Dr. L. M. ~ l  This is a mat-
ter of utmost importance. Let it 
not be said that the Parliament acted 
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in haste; let it not be said that we 
were hustled into paosinK an enact-
ment merely because of the compo-
sition of Parliament which has the 
majority o'l a Party. 

Mr. Deputy-Speaker, you have wit-
nessed the unanimous consenslus on 
this matter. My friend, Shri 
Ralhunath Sinlh spoke rather 
stronsly regardinK the need for 
makins II reference of this Bill to a 
Select Committee, which shcruld bring 
out the Bill properly and after a 
detailed study ot the comparative 
Constitutional provision •. 

Mr. Deputy-Speaker, great con-
cern and anxiety have been voiced in 
respect of judicial standards. 1 do 
not think it is nece.sary for me 10 

go into this, but it must be empha-
sized that judicial standards will not 
be maintained unJess we are willing 
to sacrifice our prejudices; judie.l.al 
standards will not be maintained un-
less Government is willing to act !1l 
an entirely above-board manner. in a 
manner which does not allow any 
suspicion whatever. There have been 
lap0e6-these have been p<lIinted by 
some hon. Members, ""'!)eCially Prof. 
Mukherjee-which have liven room 
for some kind of denigration of the 
judiciary. It would be most un-
fortunate it this shinin& part of our 
Constitution, the shining part of our 
sreat Constitutional armour, is al-
lowed to be tarnished, it it. ima,e is 
aHowed to sufter. Mr. Deputy-
Speaker through you 1 would like 
to plead and entreat the hon. Minis-
ter of State in the Ministry of Home 
Main who is now b,ack in the 
House and Shri Jagoanatha Rao who 
was holding the fort until Shri 
Hath; came back, to accept the una-
nimous recoaunendat.ion of this 
House, the sentiments of tbis HOWIe, 
8ncJ. agree to make a reference of 
thbJ Blll 10 a Joint Committee. 

S.n A. 8. Alva (Mangalore): The 
Bill aa it haa been brought out, seems 
to olfend the provisions at the Consti-
tution itself becaUSe under Article 
124, clause (4), it is the privilege of 
Parliament to present an address to 
the President by a majority of tit. 

total membership of the House and 
by a majority or not less than 
two-thirds of the ~  present rand 
voting, for the removal of a Supreme 
Court judge, and by Article m, the 
Hi,h Court judge could al.o be 
removed in the same manner. 
It has been said that the Chief Justice 
of a High Cow-t was sought to be 
removed by a petition to the Preeident 
or by a number of Members of Parlia_ 
ment writing to the President. There 
is absolutely no provision in the Cons-
titution under whiCh the President 
can act in such ~ case. The groundI 
given in clause 4 or article 12. are 
only two, namely proved m1abt!haviour 
or iooapacity. So, we haye to see 
whether the tribunal which iB soui/tt 
to be brought into ·beins by this Bill 
would answer that purpose. 

One thing is to be made clear in the 
beJinnln«, namely that the tribunal Ia 
not the final authority but it i. Parlia-
ment. Of coune, any judie must be 
given all the powers and .11 the rilftta 
to defend himself and to repel the 
charges. But at the same time, It mull'! 
be seen whether the Bill could be 
enacted as it is or whether any modi-
fications are necessary and whet!ler 
the constitutional provision is observ-
ed. So, this matter must be Thoroughly 
gone into. 

One critlcl.sm which hIlS been voiced 
by ..,...., of my han. friends ia 1Mt 
under this Bill It ia oruy the Presldeftt 
that can refer a case to this trlbW'lal 
81Id nobody eI"" ean do it. In that 
ease, l~ U$ see whether there will be 
any power left to the Parliament ilBelf. 
Supposing the President doeS not take 
any action, that is to say, if the execu-
tive does not take action apinat a 
judie, then whether Parliament itself 
can take action against the judie Ia • 
point to be oonaide ... d. UndeI-cw.-
4 of article 124 of the Conatitution you 
will Bee that it is Parliament alone 
which could pass a resolution. UnI .... 
that article is amended. I am afraid 
that this particular provision in the 
Bill will olfend the Constitution. 
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ClaU8e 3 (I) of thc Bill reads thus: 

IIlf the President, on receipt of 
a report or otherwise, is of opinion 
that there are gOOd grounds for 
making an investigation into the 
mi&behaviOUr or illlCapacity of a 
Judge, he may constitute a Special 
Trlbunal for the purpose of mak-
Ing such an investigation and for-
ward the grounds of such Investi-
gation to the Special TribunaL". 

Under this clause, the power has been 
given only to the President. If the 
President does not refer the oase to a 
tribunal, then no action can be taken 
against the particular judge. The 
question Is whether that is consistent 
with the provision in the Constitution. 
My submission to you is that it is not 
consistent. As a matter of fact, it will 
be open to any Member to bring for-
ward a motion to say that a judge 
should 'be removed from his olllee, and 
then the matter could be investiga.ted 
under clause ~  of article 124, which 
reads: 

''Parliament may by law regu-
late the procedure for the presen_ 
tation of an address and for the 
investigation and proof of the mis-
behaviour or illlCapacity of a Judge 
under clause (4) .". 

Even the verdict of the tribunal is not 
final. What is IInal is the satisfaction 
of the Houses of Parliament that a 
judge has committed misbehaviour or 
is incapable of doing his functions. 
So, my submission is that ultimately 
Parliament has the authority, and sa 
such clause 3 which i. incorporated 'n 
the Bill will clearly be 8 violation of 
the conatitu tional provision. 

Mr_ Deputy-Speaker: The hon. Mem-
ber may continue his sPeech tomor-
row. 

Now, We shall take up the half-an-
hour discussion. 

·Halt-An-Hour Discussion. 

SEPTEMBER 21, 1965 

16.00 hrs. 
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