The Wakf VAISAKHA 16,

14545

Mr. Deputy-Speaker: The question
is:

“That the Bill, as amended, be
passed.”

The motion was adopted.

1416 hre.
THE WAKF (AMENDMENT) BILL

The Minister of Petroleum and Che-
micals (Shri Humayun Kabir): I beg
to move:

“That the Bill further to amend
the Wak? Act, 1954 be taken into
consideration.”

The Wakf is one of the distinctive
institutions of the social and economic
structure of Islam, and provides for
the relief and uplift of the poorer sec-
tion of the community, apart from the
service to religion. The institution
has, from the beginning, been popular
and widely accepted by members of
the community, and in course of time,
the principle was extended to solici-
tude and benefit of one’s family mem-
bers and descendants.

In India, the institution has, from
the beginning, been rendering great
service to all sections of the commu-
nity, and it is noteworthy that the
beneflts of the Wakfs have not been
confined to Muslims alone. Similarly
in the creation of Wakfs also, non-
Muslims have played an honourable
role,

Surveys of Wakfs throughout India
are not yet complete, but even at this
stage we can say that there are, on
the figures of the survey that has
been completed, at least 95,000 Wakfs,
valued at over Rs, 75 crores.

It is interesting to note that the
largest number of Wakfs are in the
State of Punjab, where there are some
25,000 properties, estimated at a value
of about Rs. 20 crores. Next in num-
ber is Andhra Pradesh where there
are over 20,000 Wakfs and their total
value is about Rs. 10 crores. Rajas-
than has a smaller number of Wakfs
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about 16,000 but their value is about
Rs 18'5 crores. This is very interest-
ing because in Rajasthan it is apparent
from the nature of the case that many
of the Wakfs have been created by
non-Muslims. It is a tribute to the
generosity and the magnanimity of
many Rajput rulers that they have
endowed lavishly properties for the
service of mosques, tombs, durgahs
and similar institutions,

Where such large sums are involv-
ed, and where, through these Wakfs,
very great social service can be ren-
dered, it was perhaps inevitable that
the State should take some interest,
and yet I have to say with regret
that after the decay of Moghul rule,
for almost a hundred years, hardly
any attention was paid to Wakfs. Nei-
ther the legislature nor the adminis=-
tration paid any proper attention to
Wakfs, with the result that sometimes
the Wakfs were abused, sometimes the
properties were dissipated, and some-
times the funds were diverteq for
purposes which were not the inten-
tion of the original Wakifs, and in
some cases money was used for pur-
poses which were not quite worthy.

As soon as political consciousness
grew in this country, and soon after
we had Indian Ministers in the differ-
ent provinces, interest in Wakfs also
grew. Discussions about reforms be-
gan soon after 1921, but the first Act
was not passed till 1934. Bengal pass-
ed the Bengal Wakfs Act in 1934. This
was followed in U.P. by the Kakfs
Act of 1936. Delhi had an Act in 1943,
and Bihar in 1947,

These were welcome beginnings, but
they could not deal with the all-India
problems, and therefore, after inde-
pendence it was felt that there should
be a Central Wakfs Act which could
deal with the problems of the coun-
try as a whole, bring uniformity ir
administration set certain ideals be-
fore the Wakfs Boards, and in this
way help the Wakfs realise the objec-
tives for which they were created.
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The late Mr. Kazmi was a great en-
thusiast in this matter, and he spon-
sored the Wakfs Bill, but I think it
would not be unfair to his memory
to say that the real architect of the
Wakfs Act was Maulana Abu] Kalam
Azad, Under his guidance, the Cen-
tral Wakfs Act was passed in May,
1954,

It is an all-India Act but it can be
brought into force in a particular State
only after the Central Government has
notified it in the Official Gazette, and
the Central Government ecan do that
eflectively only with the consent of
the State Government. It now applies
to the whole of India excepting West
Bengal, Bihar, U.P., Jammu and Kash-
mir and parts of Maharashtra and
Gujarat. I may add that some provi-
sions of the States Acts which have
proved to be of advantage have been
incorporated in the present Bill. 1
have no doubt that where there are
separate Acts as in U.P, Bihar and
Bengal they also have benefited by the
legislation by the Centre.

This Act was passed in 1954, that is
ten years ago. There is no doubt that
the passing of that Act brought in a
new deal for wakfs throughout the
country. By and large the Wakt
Boards established as a result of that
Act have benefited the administration
of wakfs throughout the country and
in' that way served the community.
Nevertheless these ten years have
also shown the existence of certain lac-
unae and certain administrative gaps
and certain things which require re-
forms, Since that time there have
been discussions and as a result of
those discussions it was felt that an
amending Bill should be brought be-
fore this House. In December 1960,
an inter-State wakfs conference was
held. Hafiz Ibrahim Sahib who was
then the Minister in charge played a

MAY 6, 1964

(Amendment) Bill 14548

leading role and tried to induce differ-
ent States to adopt various ameliora-
tive measureg so that the wakfs could
be administeredq more effectively. This
conference was attended by the State
ministers in charge of wakfs, Secretar-
ies of State Governments, chairmen
of State Wakf Boards, Members of
Parliament and a number of distingu-
ished personsg from various States. It
made a number of recommendations
and these recommendations were con-
sidered by an ad hoc committee, the
Central Advisory Wakfs Council which
went into these recommendations in
detail and made certain meodifications
and suggestions. So, for the last ten
years the matter hag beep before
Members of Parliament and the Gov-
ernment and it is on the basis of these
discussions that the present Bill had
been brought here,

I said earlier that by and large the
State Wakf Boards had functione=d
purposefully and dischargeq their
duties effectively within the limita-
tions of their powers. Some boards
tried to introduce reforms and have
also initiated constructive activities
calculated to promote educational and
economic development. The present
Bill will strengthen their hands and
with the co-operation of the State
Governments, they will be able 10
bring about changes so that wak!
funds could be utilised more effective-
ly for the benefit of pot only Muslims
but the entire Indian community.
When such large funds are involved
for charitable and beneficial purposes,
it is obvious that their wise and effec-
tive use would, besides serving the
entire community, help the State also
in discharging some of its duties. I
will give only one example.

There is great demand for education
throughout the country a demand so
insistent that very often schools and
colleges have to be started even with-
out adequate preparation; at the same
time because of lack of funds we have
not always been able to meet in full
the demands from the people at large.
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It is here that charitable institutions
can play a very important role. It is
also common knowledge that where
educational institutions are run by pri-
vate charitable organisations,—chari-
table in the truest sense of the word,
not charitable in the sense of conde-
scension or contempt but charitable
because of a feeling born out of love,
fellow-feeling and human sympathy,—
the results are often remarkable.
Similarly in running hospitals and
nursing homes, charitable institutions
can play a very important role and
I am sure that if the funds of the
wakfg are utilised for such purooses,
it will not only help the Muslim com-
munity but other communities as well,
while simultaneously relieving the
State of some of its burden.

I have said before that wakfs from
the beginning catereq to the needs of
all Indians and that they have been
created for religious,/ charitable pur-
poses by non-Muslims as well. That
is the spirit of the Muslim law: in
fact that is the spirit of every reli-
gion. No religion can ever differen-
tiate between human beings and yet
call itself a religion in the truest sense
of the term. All human beings [are
equal in the eyes of God; that is the
cardinal principle which every religion
must accept. Therefore, it is right
and proper thatfthe wakfs also should
have the same spirit. Wea are taking
advantage of this Bill to incorporate
in the law this point. In/fact and in
practice, the wakfs have in the past
served all communities but in the Act
passed in 1954, there was a certain
limitation on the nature of beneficia-
ries. Beneflciary wag defined jn that
Act as ‘a person or cbject for whose
benefit a wakf is created’ 'ang includes
‘religious, pious and charitable objects
and any other objects of public utility
established for the benefit of the Mus-
lim community’ We are taking ad-
vantage of the present amendment to
broaden this to say that wakf is creat-
ed for religious or charitable purposes
in accordance with th¢ Muslim law.
By this definition, they will be able
to serve a much wider clientele, fol-
lowing the true principles of Islam.
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the major clallses of the Bill. The Bill
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- contains clauses which can be broadly

divided into two categories: those
which /bring in a certain broadening
of the principle and where certain new
ideas are introduced; and others which
are merely intended to improve the’
adminigtration of wakfs and streng-
then the wakf boards in  different
parts of the country. I have already
mentioned clause 2, which defines bene-
ficiary. Similarly/ clause 4 also bringg
in a new idea. Under section 62 of
the principal Act, the Central Gov-
ernment is required to issue directives
ii//the need should arise with regard
to the administration of wakfs. Ex-
perience has shown that in issuing such
directives it is desirable t{o have/an
advisory body and to know how the
public mind is reacting in this matter.
So, in clause 4 we are proposing to
establish © a Central Wakf Council
whose advice and guidance would be
available to the Central Government
whenever there is any need to lay
down any policy or to offer advice
any of the State wak? boards.

Similarly, clause 7 also brings a
change but here it is in a/sense an ex-
tension of a recognised principle even
under the existing law. If the purpose
of the wakf fails, the funds can be
diverted/to charitable, social and reli-
gious purposes in the service of hu-
manity. At present that permission
can be given only by a court. There;
may also be cases where the purpose
of the wakfs has not failed but where
it is po longer operative; it has not
ceased, but it cannot be given efiect
to. We have tried to take advantage
of thisg Bill and to extend the scope
of this section/by the presant clause
7 and allow the application of the law
of Cy pres so that the funds can be
utilised for social purposes by the
Wakf Board itself. When there is a
State boarq which is constituted in a
proper manner and is fully conversant
with: the entire wakf affairs of the
State, we think it is not necessary to
bring in the courts at every stage in
order to have such extension. We
have taken care to see that in extend-
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ing the application cy pres none of
the purposes of the original wakf Act
are in any way interferred with or
modified. It will be in consonance
with the spirit of the Wakf and no-
thing will be done which is in any
way inconsistent with either the wakf
or the provisions of the law.

Two other clauses which bring in
what I may call a new principle are
clauses 18 and 17 where we are aug-
menting the resources of the State
Wak{ boards and also providing some
funds from the Central Wakf Council,
We are also taking powers for receiv-
ing benefactions. In the past, the State
boards could only use funds which
came to them by way of payment from
the different wak!s and they were not
entitled to receive benefactions or
donations of other types which might
be available from time to time.

1 may mention one rather interest-
ing case which we had in mind. There
are a number of Muslim citizens of
India who have deposited large
amounts in banks but who do not
draw any interest, and these interests
lie with the banks year after year.
In the past, some of these funds were
utilised for helping the work of Chris-
tian missionaries and Christian mis-
sions. We feel that if the Wakt? Board
and the Wakf Funds are eligible for
receiving donations from the public
and receive such accumulated interest
money, this itself may be a substantial
source, of income, so that out of the
funds augmented in this way a large
number of charitable and beneficial
activities can be undertaken.

I may mention in this connection
that one of the State Boards, the
Andhra Pradesh State Board, has start-
ed a scheme by which unemployed
people will be given training and they
will also be given some assistance so
that they can set up small-scale busi-
ness of their own. In this way, not
only, with the Board help to solve the
unemployment problem in the coun-
try but also add to the wealth and
the resources of the community and
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Similarly, clause 21 seeks to bring
in a modification by broadening the
definition of wakf. I said earlier that
it is to the credit of many non-Mus-
limg that they have made large bene-
factions for maintaining mosques, dar-
gahs or mazars, and yet under the
old wakf Act they could not strictly
speaking be regarded as wakfs. We
are amending the definition, so that
benefactions made by non-Muslims for
the purposes which are mentioned in
the Bill wil] also be regarded as wak{s.

These are some of the major changes
so far as any new ideas or extension
of an old principle are concerned. The
other clauses are primarily with re-
gard 'to administrative improvement.

Clause 11 deals with the methods of
recovery of wakf property which has
been illegally alienated. In the past,
there was no remedy except going
to the civil court. Here certain other
methods are suggested. At the game
time we have also taken care to
see that no one’s rights are prejudiced.
Normally this clause will apply only to
cases where a wakf property has been
notified as a wakf property and it is
recognised as a wakf property, Under
the law such wakf properties cannot
be alienated without the permission of
the Wakf Board. Now, if some muta-
walli or some agent illegally alienateq
such property in the past there was no
remedy in such cases except going to
the civil courts. And you know, Sir,
how long and expensive civil suits are,
We are therefore providing that where
& recognised wakf has been illegally
alienated, a notice can be issued, and
by issuing that notice the property can
be recovered, Clause 11 says:

“On receipt of a requisition
under sub-section (1), the Collec-
tor shall pass an order directing
the person in possession of the
property to deliver the property
to the Board within a  period of
thirty days from 'the date of the
service of the order”,
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And then the procedure of serving the
order ig laid down and then it says:

“Any person aggrieved by the
order of the Collector under sub-
section (2) may, within a period
of thirty days from the date of
the service of the order, prefer
an appeal to the district court
within whose jurisdiction the pro-
perty is situate and the decision of
the district court on such appeal
shall be final.”

So, while on the one hand we are try-
ing to expedite the process of law and
safeguard the interests of the wakf
properties in this way, we have also
taken care to see that nobody’s legiti-
mate interests are harmed, and there
will always be an appeal to the civil
court.

Shri Himatsingka (Godda): What
about bona fide purchasers for value?

Shri Humayun Kabir: Well, if it is
a notifieq wakf, the existing law as
it exists in the case of other property
will apply. If somebody in a bona-
filde manner purchases a property
which belongs to somebody else, there
is a law dealing with that and the
same law will apply.

Then in clause 12 and 13, we have
strengthened the provisions for the
remova] of mutawalli by saying that
if a mutawalli does not perform his
duties properly there should not be
undue delay in removing him.

Clause 19 is a simplification of the
procedure for instituting suits, for at
present it has been held at least by
one High Court that permission is re-
quired not only from the Wakf Board
but also from the Advocate-General.
Therefore, we have provided that in
future suits will lie after the appro-
priate Wak? Board bhas been consulted,

These are some of the major provi-
sions, I said earlier, some of theclau-
seg of the Bill seek to extend the
principles and make the work of the
wakf more consistant with the needs

The Wakf  VAISAKHA 16, 1896 (SAKA) (Amendment) 14554
Bill

of the changed circumstances. The
others gre primarily for improving
the administration.

In conclusion I would only say what
I have sgtated earlier, that through
these wakfs which are a testi-
mony to the spirit of generosity of
members of the community and
through which for generations people
have been served ang have been bene-
fited, we can render a great gervice
to the country. These wakfs can gervg
not only as an instrument for improv-
ing the economic condition of the peo-
ple: they can serve also as an instru-
ment for bringing about educational
expansion, and by bringing the mem=
bers of the different communities to-
gether in receiving the benefit of the
wakfs, these wakfs can also serve as
a great instrument for effecting na-
tional solidarity. These wakfs which
will gerve all communities and whose
advantages will be extended to mem-
bers regardless of religion, caste or
creed will therefore be an instrument
for the benefit of the Muslim commun-
ity ang the other communities and in
this way cement the bonds of friend-
ship and fellowship among the differ-
ent pections of the Indian people.

Sir, I move.

Mr. Deputy-Speaker: Motion mov-
ed: IR |

“That the Bill further to amend
the Wakf Act, 1934, be taken into
consideration.”.

The time for this Bill has not been
fixed. How many Members want to
participate in this? Four. Shall we
fix one hour? We have already taken
twenty minutes,

An Hon. Member: One and half
hours.

Mr. Deputy-Speaker: Very well.
Shri Indrajit Gupta (Calcutta South

West) Does it include the time takea
by the Minister?
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Mr. Deputy-Speaker: Yes. He be- ) ..
gan at 2-15 where g0 many non-Muslims had also -

Shri Gauri Shanker Kakkar (Fateh-
pur): I stand to congratulate the
Minister on bringing this amendment.
It has been our experience with
Muslim wakfs and Hindu endowments
in the country that the very purpose,
the very “spirit and purpose with
which the wakf or endowment was
created has’ been ultimately misused
and the money, the usufructs and the
properties actually squandered for
personal purposes. It has been gain-
ing notoriety everywhere, it was
gaining strength, and it has become a
common feature in the country that in
the case of religious endowments and
wakfs there are chances generally, to
a great extent, of misuse of the actual
purpose and the usufructs or the pro-

" fits coming out of that property.

So towards that end it is, of course,
a very sincere attempt. 1 welcome this
amendment on two grounds. In the
first place, a sincere attempt has been
made to strengthen the wakfs which
have already been created.

And then, the attempt has also been
made to bring it within the limited
scope for which it was meant to have
been created.  For that, I think it will
be an attempt towards national integ-
ration to a very great extent As I
have submitted, I know this has been
under consideration since long by the
Government of India and vgrious State
Governments, that once for all, there
should be a thorough assessment and
a comprehensive law should come up
to check the purpose and the spirit of
such persons who had actually come
forward and donated their property
for the benefit of the public.

In this amending Bill I find that the
definition in clause 2 has been added
and glves a fair chance to non-
Muslims in the same manner as the
Muslims, to get the advantage of the
wakf. It is indeed a very genuine
attempt towards national solidaity. T
know there have been a number of
cases as the hon. Minister has cited,

donated huge properties and wealth
towards the wakf for the dargahs,
shrines and so on. But the actual
working of the wakf was-done in such
@ manner that.the benefit was to go
only to the Muslim community and
not beyond that. So, I would- welcome
this provision that according to the
Muslim law if -the wakf was created,
the non-Muslims are also included to
stand to gain and take advantage out
of the benefit accruing from this.

Then, as I have submitted, to safe-
guard against the mischief of the wak?
property or endowment property, there
should 'be a very strict provision with
regard to the actual working and ad-
ministration of such property which
has been donated and which has been
given for charitable purposes. For that,
I welcome the measure which has been
adopted in this amending Bill, to
check and have control over the activi-
ties of mutawallis or the managers of
the bank. As a matter of fact, the
mischief actually starts with the
manager or the mutawalli of such
wakf or endowment. Sometimes they
think that the property is not actually
meant for charitable purposes or for
the benefit of the public, but for their
own personal purposes and for their
own family benefit. Here, I find that
there is a provision to take action
against the mutawalli in case of mis-
management, and there is a clear pro-
vision that he should be removed by
the Board.

Then, another clause which has been
added here is clause 11 under the pro-
posed Section 36A which is modelled
on similar provisions in certain enact-
ments relating the public trusts—the
transfer of wakf property by way of
sale, gift, exchange or mortgage. It
has also been the experience that in
certain cases, the properties which are
the subject-matter of a wakf or en-
dowment, are sometimes being alie-
nated or transferred, which is against
the citations or the spirit for which
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they are endowed, Then it becomes
very difficult for the mutawalli Board
to enter into litigation, which means
huge expenses. Here, the provision
has been made to the effect that if it
is proved that the wakf property has
been alienated or transferred or mort-
gaged, a notice by the Collector to
vacate and eject the transferee from
that property is to be given. By the
addition of this clause, the case of a
bona fide purchaser will not suffer,
because, now, there is a specific pro-
vision that in the case of a wak{ pro-
perty, alienation or transfer will not
be there and without actually enter-
ing into litigation, the Collector can
vacate and then get the ejectment of
the transferee.

In the end, I have to mention two
things. 1 welcome this enactment, as
I have said, but I would like the Min-
ister to consider that in the case of
such States where the Central Wak?
Act will not be applicable, this should
be enforced, I want that there should
be a universal policy throughout the
country. I can understand the hon.
Minister has given a hint that by un-
dertaking this amendment the other
States will get a hint and they will be
benefited, but I want that there should
be a provision that this Central Wakf
Act will be applicable in the case of
such States where so far it has not
been applicable. In that case, it would
be a universal law, and it would be
a check on misuse or squandering of
money. There should be a special pro-
vision; as has been just stated by the
hon. Minister, in the case of Muslims
they do not accept the interest of the
bank; they treat it as shara. So, there
should be a provision that all such
interests be diverted towards this
wakf so that the wultimate benefit
should go to the public. The spirit
and the purpose for which the wakf
was created—for the public purpose
or for the benefit of the public in
general—should be looked into and it
should be strictly enforced and it
should be seen that on account of
wakf, our education, our social re-
form and such other things are going
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to take real advantage and not the

individual, personally looking after the

wakf as the mutawalli. I once again

welcome this Bill and I whole-hear-

tedly support it.
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Shri Mohsin (Dharwar South): I
rise to support the Bill, This Bill con-
templates to amend certain provisions
so that the wakfs made by non-
Muslims are also covered under this
Act. As the hon. Minister has already
pointed out, there have been many
properties which have been gifted by
non-Muslims for religious, charitable
and educational purposes of the
Muslim community, and the present
Act does not cover such properties to
be brought under the Wakf Act. This
Bill proposes to remove'that lacuna and
include such properties also under the
operation of this Act. Besides, the
hon. Minister has kept open the in-
come of the wakf property also to
non-Muslims. The definition of wakfs
has been widened as to cover the gifts
by Muslims and non-Muslims as well.
Hon. Members might doubt that it is
only a change of wording: instead of
‘“benefiting the Muslim community”,
the wording is “according to the
Muslim law”. For their advantage, I
may say that Islam is not a religion to
give charity to one community only,
f.e. Muslims. Under 1Islam, charity
could be given to all, irrespective of
community or creed. He may be a
Hindu, Muslim, Parsi or Christian.
Educational facilities could be provid-
ed to the students of all communities
and all poor people may be fed, irres-
pective of caste or creed. The income
from the wakf property could be
utilised in such a manner. The Min-
ister has shown great tact and intelli-
gence in bringing this measure and
keeping it wide open to all communi-
ties, in accordance with the secularism
of our country.

This Bill wants to introduce one
Central Wakf Council to lay down the
policy and programme to be followed
by the wakf boards in every State. This
need was felt evervwhere wherever
the wakf boards had bcen established,
There was no uniform policy. Some
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boards were very active in pursuing a
_policy and some boards in some other
States were very inactive, They al-
ways looked upon the Central Govern-
ment for directives. This was not a
happy thing and the Central Govern-
ment also could not give more atten-
tion to this. This will remove that
defect by establishing a Central
Council which will lay down the same
policies to be followed by the State
boards and which will have some
supervision over them.

In clause 5, there is a provision to
_set up two separate boards for sunnis
and shia communities. Somehow or
other, I do not welcome this idea of
separate boards for sunnis and shias.
Of course, it is conditional on the fact
that shia properties are more than
half or something like that. They
may be more or less, but when we
are thinking of integration of all com-
munities, I do not think it is conducive
to have separate boards for shia and
sunni communities, Both the com-
‘munities profess Islam. They do not
say that there are two Gods, but only
one God and who also believe in one
book and one prophet. I do not
’know why there should be sepa-
rate boards. Let us not widen
this gap between the shias and sunnis,
but bring them nearer so that they
can work with harmony and under-
standing under one board.

The Bill provides for the removal
-of mutawallis and also for disconti-
nuing the State Boards whenever
-there is misfeasance or misappropria-
tion of money or when the board does
not carry on its duties properly.
This is also a very good provision.

Under clause 3, the cost of publica-
tion of the list of wakfs is proposed
to be levied from the State boards.
As far ag I am aware, the State
boards do not have sufficient money.
The Mpysore board has not got
enough funds even to meet the
travelling allowances of the members
‘when the meeting is called. They
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cannot do any work now. In such
circumstances, if the Central Council
wants that even the charges for noti-
fication or publication of the list of
wakfs to be borne by the State
boards, I do not know how they will
function, As the Minister stated,
Rajasthan may have got many wakf
properties, but other State boards,
like the Mysore board which has got
very little property, cannot take up
the expenditure on account of this
publication, etc.

In Clause 11, the Minister has
pointed out that some provisions
have been introduced prohibiting
alienation by mutawallis or managers
of property. This is a very good
clause. We have been eeeing that
the managers of wakf properties have
been alienating the properties %o
their own advantage, es if they were
their own properties;, As a result of
this, we know that many Durgahse
and mosqQues have lost all the pro-
perties, They have been neglected te
such an extent that there is no
provision even for lighting in some
Durgahs and mosques. In Mysore,
wak{ properties have been very much
neglected and they have not been
even surveyed. Many of the mutawal-
lis have gold out the properties and
they have also become paupers. The
wakfs i.e. Durgahs and mosques have
been left without any income at all.

There is nothing in clause 11 to
acquire the properties which have
been lost already. This may be a
check that in future the mutawallis
may not be able to alienate the pro-
perties. But what provision ig there
to recover the properties already
alienated? Hundreds of properties
have already been alienated. They
have passed through many hands.
The question of limitation is also
there. There ig a similar provision in
the Bombay Trust Act wherein the
limitation has been extended to 60
years just as Government properties
and propertieg of local authorities are
governed. As against 12 years under
the ordinary law of limitation, the
period is extended to 60 years, within
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which the properties could be recover-
ed. If such a clause is inserted, many
of the lost properties could be re-
covered and the Wakf boards would
be in a better position,

Then, the definition of wakf is not
full and comprehensive, as a result
of which, many disputes have arisen
in the working of this Wakfs Act.
To my knowledge, there has been
duplication of proceedings under the
Wakfs boards and under the Trusts
Act in the Bombay-Karnatak area,
where the Bombay Trusts Act is appli-
cable. The wakfs board has held gome
property ag wakf property, whereas
the Assistant Charity Commissioner
hag held it to be a public trust.
Mutawallis have been driven from
one board to the other, becaugse when
both the Acts are in force, it is diffi-
cult to decide which are the proper-
ties which come under the Wakfs Act.
I know many cases where Durgahs
have been treated as not wakf pro-
perty in Mysore State, by the charity
commissioner. It is better %o set at
rest all these disputes by defining
wakfs so as to include all the proper-
ties like Durgahs, mosques, imambaras,
maqgbaras and such other Muslim insti-
tutions to be covered under the Wakfs
Act.

On the whole, this is a very good
measure which would lead to better
administration of  the trusts and
thereby do gome constructive work in
the educational field. This measure
also contemplates to collect 1 per cent
of the income of the boards for the
Central Wakf Council and utilise it

for educational purposes. This is a
very good jdea. I think if this is
properly implemented, it will be

advantageous not only to the Muslim
community, but to the people of the
country as a whole.

15 hrs.
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“(4A). A mutawalli, who is
aggrieved by an order passed
under any of the clauses (c) to
(e) of sub-section (1) or under
sub-section (2), may, within one
month from the date of the
receipt by him of the order, appeal
against the order to the State
Government and the decision of
the State Government on such
appeal shall be final and shall not

be questioned in any court of
law.”
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Shri U, M. Trivedi (Mandsaur):
Sir, the measure, as far as it goes, is
not very bad. I do not say it is very
good, But what I felt when I saw
this item was, why is it that Shri
Kabir is in charge of this Bill. In our
State, we are here to administer the
law without fear or favour and irres-
pective of class, creed or colour. Why
should Shri Humayun Kabir be pick-
cd up to push through this Bill, to
pilot this Bill in the Hyuse? We have
a very able Law Minister who ought
to have piloted this Bill.

The second thing that I felt was
that this Bill hags got very far-reaching
effects. It practically changes the
whole law of wakf, and yet no move
has been made by the Government to
get it through a select committee. It
is a very strange picture that we
have today, when you were kind
enough to ask us what time we would
like to have to discuss this Bill
Certainly, looking at the very thin
attendance in the House you, probab-
ly, at our request, were justified in
saying that we will take one-and-
a-half hours. But, Sir, it is * most
ridiculous that a Bill which is going
to affect in our country 50 million
people ig going to be rushed through
like this. There are wakfs spread all
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over India. I am not sure about the
state of affairs that obtains in Mysore
State about which my predecessor
spoke. But I know that wakfs exist
in Gujarat, Maharashtra, Rajasthan,
Madhya-Pradesh, Punjab and all over
Uttar Pradesh and Bengal. To make
this change without having it broad-
cast and without securing the views
of the people is something strange.
You are making 4 change of a radical
nature. You are allowing the Board
to rush to the court without even
following the ordinary procedure
which is obtainable for one and sun-
dry in this country, to have the
sanction of the Advocate-Genera! and
that too on the condition that two or
more interested persons can obtain
such a sanction. You are changing
this wholesome provision of law
which has stood the test of litigation
for the last nearly 100 years or more
because this was copied from the Eng-
lish law of 1840 and is still in conti-
nuance. We are giving it a go-by.
Why should there be this unreason-
able discrimination in favour of the
Muslim Wafks? Is it that we are
afraid that we will do injustice as a
government to the cause of the
Muslims? Or is it that the Advocate-
General concerned will try and do
harm in g discriminatory manner to
the Muslims ag such and will not give
the necessary sanction for instituting
a suit? Even ag it is, section 55 says:

“A suit to obtain any of the
reliefs mentioned in seclion 14 of
the Religious Endowments Act,
1863 and in section 92 of the Code
of Civil Procedure, 1908, relating
to any wakf may, notwithstanding
anything to the contrary contain-
ed in those Acts, be instituted by
the Board without obtaining the
leave or consent referred to in
those Acts.”

As against this, the proposed section
says:

“A suit to obtain any of the
reliefs mentioned in gection 92 of

the Code of Civil Procedure, 1908
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relating to any wakf may, not-
withstanding anything to the con-
trary contained in that section, be
instituted by the Board without
obtaining the consent referred to
therein.”

Then it says:

“No suit to obtain any of the
reliets referred to in section 92
of the Code of Civil Procedure,
1908, relating to any wakf shall
be instituted by any person or
authority other than the
Board...."”,

Therefore, the remedy that was
available under section 92 of the
Code of Civil Procedure to persons
taking interest in the working of the
Wakfs has been taken away. Why
this right of an ordinary Muslim to
challenge the working of the wakfs in
which he is interested is taken away
passes my comprehension. I have not
heard any explanation from the hon.
Minister why a measure of this type
has been tried to be put through I
hope he tries to explain this position
when he replies to the debate.

Clause 4 is an innovation of a parti-
cular type whereby government wants
probably to tighten up its hold on all
religious endowments. It hasg started
with the Hindus. Now it has come
over to the Mohammedans. Section
8A(2) says:

“The Council shall consist of a
Chairman, who shall be the Union
Minister in charges of wakfs....”.

Why should from the beginning the
Union Minister be in charge of the
wakfs? Next probably they will say
“now we have got a Minister in
charge of the wakfs; so, we must
have also a Minister in charge of the
Hindu charitable trusts”. The next
step or argument would be, because
the Mohammedans have now yielded,
therefore, the Hindus must also yield.
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Then, what does the section further

say:

“....and such other members
not exceeding twenty in num-
ber, as may be appointed by the
Central Government.”

Is this not making law in an entire-
ly autocratic way? Why does the
government want so much power in
its own hands? Why should it not
allow the community affected thereby
to function in its own way in an
independent and autononicus manner
under the provisions of the Constitu-
tion?

Articles 25 and 26 are thrown over-
board by this provision, The great
sanctity that we attach to articles 25
and 26 is thrown to the winds. We
want all the Muslim wakfs to be
under the control of the Union Minis-
ter. Then, we will appoint 20 mem-
bers who will look into the working
of the wakfs. Sir, perhaps you do
not know that these wakfs all over
India value crores and crores of
rupees. Now the interference will
begin. What is the object in view?
If I am not far wrong, the only object
is, the Muslim community is already
frightened out of its wits by the
Congress Government by saying “if
you vote for a Hindu as a Hindu, you
are doomed”; that fear is there. Now
another measure is clamped upon
them and they are told “look here,
you are in our hands; not one farth-
ing will be paid to you, you
will not derive any benefit unless
you vote wunder our dictates”.

This is rather a marvellous piece
of legislation by which by the back-
door methods you want to keep the
Muslim community under your
clutches. I, therefore, say, whatever
the pious motives may be which
might have guided them—I do not
know; perhaps, the hon. Minister is
laughing up his sleeves and does not
like the idea of exposing the motive
behind it—I feel constrained to say
that I am not happy over the manner
in which this Bill is being rushed
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through, is being piloted and the pro-
visions that are being made to deprive
the ordinary Muslim by taking away
the right which is vested in him.

Sir, I will not take much of your
time but I will draw your attention
to clause 11 of the Bill. Of all the
provisions that are there, this is a
welcome provision. I have handled
many wakfs cases and in the Tonk
State there used to be hundreds of
wakfs. People in adversity, when
they somehow or other happen to be
mutavalli, in whose hands the pro-
perties were, they took opportunity
even to transfer those properties and
fill their pockets out of the proceeds.
So, this is a good provision. But I
do not like the last rider that has
been added to it. The clause says:

“Notwithstanding anything con-
tained in the wakf deed, no
transfer of any immovable pro-
perty of a wakf by way of—

(i) sale, gift, mortgage or ex-

change; or

(ii) lease for a period exceeding
three years in the case of
agricultural land, or for a
period exceeding one year in
the case of non-agricultural
land or building,

shall be valid without the pre-
vious sanction of the Board.”

The law should be that it shall not
be valid. There should not be any
rider attached to it. Let anybody
who wants to sell that property make
his own arrangement and follow the
law as it is laid down. There should
be no question of the previous sanc-
tion of the Board. We should not
leave the doors open to corruption
so that ultimately the Board may be
persuaded to grant sanction. It should
be invalid ab initio and till eternity
until the law is changed. I cannot
see any reason behind the rider that
has been attached to it.

VAISAKHA 16, 1886 (SAKA)
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Then I come to clause 13. The new
section 43(4A) says:

“A mutawalli who is aggriev-
ed by an order passed under any
of the clauses....may, within one
month from the date of the
receipt by him of the order,
appeal against the order to the
State Government and the deci-
sion of the State Government on
such appeal shall be final....”

Why should he go farther than that
and say “and shall not be questioned
in any court of law? Even if it is
final, the constitutional remedy pro-
vided in article 226 of the Constitu-
tion always remains. Your putting it
down “and shall not be questioned in
any court of law” creates a difficulty.
Of course, the powers of the High
Court under article 226 and of the
Supreme Court under article 32 or
136 cannot be taken away by this
provision. I can appreciate that. But
it will create difficulties in the mind
of the man in the street. Even a
lawyer who is not aware of this posi-
tion, by simply reading the law as it
is would think that it is final, what-
ever is done is done and he is help-
less because he cannot approach any
court of law. I have come across
many provisions where it is stated
that it shall be final. But this rider
that has been attached to it that it
shall not be questioned in any court
of law, that is redundant and is not

useful.

In the end, I say that the Bill ought
not to have been piloted in this form.
I do reiterate that it requires close
scrutiny for it is going to affect many
people.

Only one more point and I am
done. Why should the discrimination
against Shias continue? Now, Ahle-
hadis, Shaffis, Hanafls and Sunnis are
kept there. Why discriminate bet-
ween them and Shias? 1 cannot
appreciate it. Why should we perpe-
tuate this difference even among the
Muslims themselves. 1 see no reason
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whatsoever for continuing this dis-
crimination.

Shri Humayun Kabir: Mr., Deputy-
‘Speaker, Sir, 1 am thankful to the
hon. Members who have spoken and
for the support that they have
extended as also to Shri Trivedi for
his qualified squort and some criti-
cal remarks.

I shall start with Shri Trivedi's
points. He asked as to why this Bill
was not being sponsored by the Law
Minister. The answer is very simple,
namely, because it is not the Law
Minister’s charge. Earlier today, 1
sponsored the Durgah Khawaja Saheb
(Amendment) Bill when the same
question could have been asked. I
piloted through this House a few days
ago the Oil and Natural Gas Com-
mission Bill and there again the
question was not asked. I am sur-
prised that a lawyer of the standing
of Shri Trivedi......

Shri U. M. Trivedi: Oil and Natural
Gas Commission is your subject.

Shri Humayun Kabir: Wakf is also
my subject, and, therefore, I am pilot-
ing it. I am surprised that a lawyer
of the standing of Shri Trivedi should
not look at what subjects are allot-
ted to a particular Ministry and who
is in charge and should thus raise an
objection which, if I may be permit-
ted to say, is frivolous.

Then he raised the question about
the far-reaching changes and said—
he used these words, namely, that it
is being rushed through backdoor
methods. I do not know whether he
was present here when I introduced
the Bill; perhaps, he was enjoying his
lunch or his midday siesta.

Shri U. M. Trivedi: I do not indulge
in that.

Shri Humayun Kabir: At that time
I had explained that this is not being
done in a hurry. These proposals
have been under discussion for
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almost ten years and every clause
has been discussed with every single
State Government, almost all the pro-
posals were sent to the State Gov-
ernments; their comments were receiv-
ed; discussions were held with them
and, as you know, in such subjects
unless a majority of the State Gov-
ernments agree a Bill cannot be intro-
duced; I am happy to say that almost
every clause has been accepted by
all the State Governments; only in
the case of one or two clauses one
or two State Government did not
accept.

There have also been, as I said in
my opening remarks, discussions with
Members of Parliament. There have
been discussions with the Central
Wak? Council. There was an inter-
State Wakf conference to which came
not only all the State Ministers in
charge of wakfs and the State Secre-
taries but also members of legisla-
tures, both Central and States, many
distinguished public men, represen-
tatives, scholars and learned men.
They have all examined these provi-
sions and it is on the basis of almost
unanimous recommendations that this
Bill has been brought forward.

Dr. M. S. Aney (Nagpur): May I
ask whether the Law Commission has
had any occasion to examine the
nature of the Wakf Act and made any
recommendation for changing that?

Shri Humayun Kabir:
the moment recall that.

I cannot at

Dr. M. S. Aney: It is a very impor-
tant thing.

Shri Humayun Kabir: All the laws
have not been surveyed by the Law
Commission. In this case I confess I
am not aware; I will check it up. In
any case, this Bill had overwhelming
support and I was very happy to find
that in the House also today every-
one, including Shri Trivedi, had sup-
port for it, though Shri Trivedi had
some objection to certain clauses.
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Now ] will take up the clauses to
which he made specific reference. He
referred to.clause 19 of the Bill. What
does clause 19 propose to do? In
cases where suits are instituted by
the Board, one of the High Courts,
the Kerala High Court, had held that
the Board could not give the permis-
sion and that the permission had to
be taken both from the Board as also
from the Advocate General. We
thought that this duplication of
authority was not necessary. There
is no question of any reflection on
the Advocates Generals. They are all
highly distinguished public servants
and they are held in high esteem, but
since these boards have been consti-
tuted for the specific purpose of deal-
ing with all wakf matters, it was
thought that it was far better to have
one single authority for giving such
sanctions. Under section 55 of the
parent Act, any person could flle a
suit in respect of a wakf property
with the consent referred to therein.
It is only in order to remove the
impediment that this provision is
being made. The State Boards can
now move on their own and will not
have to consult the Advocate General
in addition. That is the purpose of
clause 19.

Then Shri Trivedi and a number
of -other friends talked about the
rights of the people. That is with
regard to clause 4. Shri Trivedi saw
some sinister purpose in the fact that
the Central Council will have as its
Chairman the Minister in charge.
The answer is very simple. The
Minister in charge, whoever he may
be, will be a representative of the
people. Under the democratic form
of government no one can hope to
hold this position unless he has a
representative character and if, at any
time, Shri Trivedi and his party can
obtain that representative character
and can gecure that sanction from the
people of India, he or some member
of his party may perhaps hold this
position some day.

Shri U. M. Trivedi: But we do mot
want to nominate 20 people.

612(Ai)LSD—8,

Shri Humayun Kabir: Only some
one having a representative character
can hold this position. The other 20
persons will be men of all types and
they will be rhainly non-officials.
That is apparent; it is obvious from
the nature of the case that they can-
not be officials because if they are
officials, there is no purpose of having
an advisory board which will help
the Central Government in gauging
public opinion and public feeling and
in seeking advice on issues which can
have very vital and far-reaching
effects.

Shri Trivedi welcomed clause 11
but said that all such gales should
be completely invalid. What we have
said is that immoveable property cam
be sold, gifted, mortgaged or ex-
changed with the permission of the
Board.

Shri U. M. Trivedi: No, no.

Shri Humayun Kabir: No such
transaction will be valid without the
previous sanction of the Board. That
is, the Board can give sanction in
certain cases. Shri Trivedi’s sugges-
tion was that no sanction should be
given at all.

Shri U. M. Trivedi: I am sorry,
you have not understood me. What
I had said was that any sale of wakf
property by anybody should be void
ab initio and should not be validated
after the sale.

Shri Humayun Kabir: Precisely.
I have not misunderstood you. You
want it to be void ab initio; but ther-
may be certain special circumstances
where it is necessary to sell a pro-
perty. 1 will give one example.

It may be that there is a wakf pro-
perty which is intended to maintain
a particular school in an area and it
has certain properties. For one
reason or another certain capital
investments have to be made in order
to develop that school and unless
some part of the money can be
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received like that, it cannot be done.
Very often Government makes grants
on a matching basis, that is, the Gov-
ernment may be prepared to give 73
per cent if the trust itself can pro-
vide the 25 per cent. Now, under
Shri  Trivedi’'s dispensation the
trustees or multawallis will have to
forego 75 per cent because they can-
not dispose of a small proportion of
the property in order to secure the
25 per cent which will entitle them
to obtain the 75 per cent.

There are many other examples
like that. Very recently an example
came to my notice.

Shri U. M. Trivedi: Then put “pre-
vious sanction”.

Shri Humayun Kabir: That is pre-
cisely what is meant by this clause.
Then, there is no difference between
Shri Trivedi and me if that is all he
has in view, that is, previous sanc-
tion.

Shri Mohsin: What about aliena-
tions that have already been made?

Shri Humayun Kabir: I will come
to your points very soon.

We are giving here certain powers
but in the case of past transactions,
to open them would be dangerous.
Many transactions have taken place
and also till a wakf property has
been properly notified and gazetted
as wakf property, we cannot give
that right today which we are seek-
ing to give under this clause. In the
past there was no register of wakfs.
It is only when the wakf has been
registered, a register has been main-

tained and published in the official -

gazette and, as such, has been recog-
nised by the State Governments, that
any alienation after that may attract
the mischief of the law. If we try
to give retrospective effect to it, no
one would know where one would
stop. Then, any one could come and
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claim any property to be,,wa.k.t pro-
perty; somebody may come and say,
if Shri Mohsin has any property
which is his personal property and
which he might have acquired or his
grandfather might have acquired 75
years ago, that it was a wakf pro-
perty 75 years ago and that it was
alienated by the mutawalli. Who is
going to examine the records of that
date? It is with great difficulty that
we could persuade the legal lumi-
naries........

15.29 hrs,
[SHRI SONAVANE in the Chair]

Shri Mohsin: If a property is regis-
tered under the Wakf Act today, can
we file the suit against alienation
which had been made within 12 years
time?

Shri Humayun Kabir: Any legisla-
tion of this type can only be pros-
pective; it cannot be retrospective. 1
admit that there may have been cases
of wrongful alienation. There have
been many wrongs in the world but
we cannot, through any particular
law of today, undo the wrongs of
the past. We can only take measures
to see that these wrongs will not be
committed in future.

Then, both Mr. Trivedi and Mr.
Mohsin referred to clause 13 and were
very angry that the decision of the
State Government on the appeal
should be final. I do not know if
they read carefully the earlier parts
of that clause. Here, a mutawalli is
removed because he has been con-
victed of an offence of criminul breach
of trust or misappropriation or
because he has dealt improperly with
the property of the wakf or is of
unsound mind or suffering from other
mental or physical defects which
render him unfit to perform the
duties. It is only in such cases that
he is removed and there we must
have some kind of finality. Other-
wise, if this litigation goes on indefi-
nitely, the only result will be that
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the corpus of the property will dis-
appear and, therefore, I think, those
who have the welfare of the wakfs
at heart will welcome this amend-
ment which has been moved.

My friend Mr. Kakkar wanted a
comprehensive law. Well, we wel-
come a comprehensive law. He want-
ed that it should apply to all the
States. But the Constitution stands
in our way. Unless the State Gov-
ernments agree, we cannot have this
law enforced. But we are trying to
persuade all the State Governments
to agree. As I said earlier, at present
there are only four States which do
not come under this law. I am
having discussions with them and I
hope that it may be possible to per-
suade them to accept this law.

Again, my friend Mr. Mohsin refer-
red to the establishment of separate
Boards for Sunni wakfs and Shia
wakfs and he said that they are
undesirable and that we should have
only one Board. I entirely agree with
him. But the fact is that today in
two States there are these Boards and
one of the reasons why these two
States do not want the Central Act
is this. They have given the reason
that because under their Act there
can be separate Boards and under
our Act there could not be separate
Boards, they could not accept the
Central Act. I am only removing
the difficulty. It is not necessary that
there must be two Boards. There
may be one Board but in case....

Shri Mohsin: In Mysore Board,
Sunni and Shia are together.

Shri Humayun Kabir: I congratu-
late Mvsore for that wisdom. There
are other States where there are
similar Boards. But if in a particular
State, a community wants a separate
Board, I would not stand in their way.
In these matters, one should try to
accommodate as much as possible the
viewpoints of different minorities and
when there is a minority within a
minority, we should be very careful
in respecting their sentiments. I
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would like to win them over, not try
to force them or impose something
on them. By this clause we are pro-
viding that if they so wish, they can
have a separate Board. It is possi-
ble that the first step will be taken
and they will accept the Central Act
and once they have accepted the
Central Act, then we can persuade
them to try to have one Board only
and not two Boards. I may assure
hon. Members that I have myself
moved in this direction and I have
suggested to the States, where there
are two Boards, namely, UP,, that at
least they may have joint meelings.
Let them start with joint meetings
and joint discussions and maybe at
the time of the voting the two Boards
can vote separately. Even that will
be welcome. But we must go slow
in these matters. I am one of those
who believe that in matters which
concern culture, in matters where the
spiritual and other interests of the
community are concerned, there
should never be an attempt at steam-
rolling. But we should try to edu-
cate them and win them over. I do
not see why small groups should not
have the right of running their own
units like this so long as there are
sound principles, so long as the finan-
cial administration is sound, so long
as therc is no defalcation, so long as
the public purposes are served. There
is a great advantage in allowing
small charitable institutions, small
charitable trusts, to carry out these
welfare activities because there is a
certain creativity in such activities
whereas whenever we have a centra- .
lised State Board there is a risk that
though it may become uniform it may
also become regimented.

Then, my friend also referred to

the definition of wakfs. We have
alrcady expanded it. He referred
also to the  Religious Endowments

Act. The purpose of the present Bill
is to make the Wakfs Act operative
and to make the provisions of the
Religious Endowments Act inopera-
tive wherever the Wakfs Act is in
operation.
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My friend Shri Yashpal Singh sug-
gested that the trustees, mutawallis,
should always be religious people. I
agree with him provided ‘religious’ is
used in the broad sense of the term.
Sometimes, unfortunately, ‘religious’ is
identified with the observation of
certain creeds and certain outward
forms. It is far more important that
there should be men of real religious
spirit and a man is of real religious
spirit where he has the welfare of
humanity at heart. 1 entirely agree
with him that honest and religious
persons of this type should be in-
charge of the wakfs.

I have already dealt with the ques-
tion about the representation of the

public. All the State Boards and the
Central Council will be composed
mostly of representatives of the

public because it is the purpose of
these Boards to advise the Govern-
ment and let the Government know
what the public feel in such matters.

1 think, I have dealt with every
point that has been raised. Once
again, 1 would like to thank hon.
Members who have extended, may 1
say with the exception of Mr. Trivedi,
such unstinted support to the Bill.

Mr. Chairmam: The question is:

“That the Bill further to amend
the Wakf Act, 1954, be taken into
consideration.”

The motion was adopted.

Mr. Chairman: We shall now take
up clause-by-clause consideration of
the Bill. There are no amendments.
I will put all the clauses together to
the vote of the House.

The question is:

“That clauses 1 to 24 stand part
of the Hill.”

The motion was adopted.

Clauses 1 to 24 were added to the
Bill

Slum Areas (Improvement14580
.. and Clearance)
Amendment Bill

Mr. Chairman: The question is:
“That the Enacting Formula
and the Title stand part of the
Bill.”
The motion was adopted.

The Enacting Formula and the Title
were added to the Bill.

Shri Humayun Kabir: I move:
“That the Bill be passed.”
Mr. Chairman: The question is:
“That the Bill be passed.”

The motion was adopted.

(IMPROVEMENT
AMEND-

SLUM AREAS
AND CLEARANCE)
MENT BILL.

The Minister of Works and Houslng
(Shri Mehr Chand Khamna): Sir,
beg to move:

“That the Bill to amend the
Slum Areas (Improvement and
Clearance) Act, 1956, as reported
by the Joint Committee, be
taken into consideration.”

Sir, about six months ago, I intro-
duced a Bill in this House rather an
amending Bill, relating to the
improvement and clearance of slums.
It was then pointed out that in spite
of the best efforts made, we were
faced with certain difficulties and
with a view to removing those diffi-
culties, an amending Bill was brought
before the House. That Bill was fully
discussed and the various aspects of
the Bill were thrashed on the floor of
this House. The principle of the Bill
was accepted. Since the principle of
the Bill was accepted and fully dis-
cussed, I do not want to cover the
old ground again, and that will not
be correct also.



