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sesgion ig very small, Today, we have
already spent one hour on other mat-
ters, and this kind of thing happens
maore often than not. Therefore, I am
afraid it may not be possible to ex-
tend the time. As for the House being
extended, we cannot do that also.
We have decided that only important
and very urgent Bills and matters
should be taken up. Unless the House
is prepared to sit for late hours, it may
not be possible to give more time.
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Mr. Speaker: I would suggest to the
hon. Members that let us have the
motion ag it is. The House has autho-
rity, and when we proceed with the
Bill if we feel that the time ought to
be extended, we can do it

Shri Satya Narayan Sinha: This will
not stand in the way of that.

Mr. Speaker: The question is:

“That this House agrees with
the Thirtieth Report of the Busi-
ness Advisory Committee pre-
sented to the House on the 18th
September, 1964.”

The motion was adopted,

1255 hrs.
COMPANIES (AMENDMENT) BILL

‘The Minister of Planning (Shri B. R.
Bbagat): I beg to move:*

“That the Bill further t¢ amend
the Companies Act, 1956, be taken
into consideration”.

BHADRA 30, 1888 (SAKA) (Amendment) Bill 2780

I rise to move for the consideration
of the Companies (Amendment) Bill,
1964, which was introduced in this
House on the 7th September

As you are aware, this Bil! seeks to
replace the Ordinance whica w2s pro-
mulgated by the President on the 5tb
July last with a view to giving tem-
porary protection against victimization
ot the employees of any company
during the course of the investigation
of ils affairs, true ownership and other
related matters or during the pen-
dency of any proceedings against any
managerial personnel of that company
before the tribunal constituted by
Government under section 10A of the
Companies Act.

1t has been our experience that in-
vestigations of the affairs, true owner-
ship and other related matters of com~
panies under the provisions of sections
235, 237, 239, 247, 248 and 249 of the
Companies Act cannot be effectively
conducted unless there is full dis-
closure by their employees of factual
information in regard to various mat-
ters to be scrutinised by the Inspectors
appointed by Government. The em-
ployees are normally expected to
turnish all the relevant information to
Inspectors but more often than not,
they are reluctant to disclose the full
facts for fear of victimization by their
employers. The attention of Govern-
ment was pointedly drawn o  this
issue in connection with the current
investigations into the affairs of cer-
tain companies where the Inspector
had to face serious difficulties on ac-
count of the hesitation of the emplo-
yees to give the required information
to him for fear of disciplinary action
by their employers. Similar difficul-
ties were also anticipated in connec-
tion with collection of facts by Gov-
ernment for referring to the tribunal
under section 388B of the Companies
Act, cases of fraud, misfeasance etc.
against, the managerial personnel of
the company.

‘Moved with the recommendation of the President.
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There was no provision in the Com-

Paniés Act to meet such an eventuality,

and as it was apprehended that some

of the companies whose affairs were
under investigation might take action
against their employees if they dis-
closed full information to the Inspec-
tors, Government considered the mat-
ter carefully and felt that an amend-
ment of the Companies Act in order
to provide some measure of protection
to the employees of such companies
was a matter of extreme urgency.

Accordingly, Government promulgat-

ed an ordinance as has already been

stated by me at the outset.

The amendment of the Companies
Act which the Bill seeks to effect is
by way of introducing a new provi-
sion known as section 635B which pro-
vides inter alia that if during the
course of investigation by an Inspec-
tor or during the pendency of any
proceedings before the Tribunal a
company proposes to discharge, dis-
miss or otherwise punish any emplo-
yee, the company shall send to the
Company Law Board previous intima-
tion in writing of the action proposed
against the employee, and if the Com-
pany Law Board has any objection
thereto, it shall send notice of objec-
tion in writing to the company. If,
however, the company does not receive
within thirty days of the sending of
the previous intimation of the action
proposed, any notice of the objection
from the Company Law Board, then
the company may take the proposed
action against the employee. If the
company is dissatisfied with the objec-
tion raised by the Company Law
Board, it may within thirty days of
the receipt of the notice of the objec-
tion prefer an appeal to the Tribunal
and the decision of the Tribunal on
such appeal will be binding on the
Company Law Board as well as on
the company.

I need hardly say that the scope
of this Bill is very limited, and I have
little doubt that it will find ready
acceptance by the House. T may as-
sure the House that the question of
the Company Law Board objecting to
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the action proposed to be taken by &
company against any of its employees.
will arise only where in the opinion.
of the Board the reason for the pro-
posed action against the employee
concerned might be on account of the
disclosure by him to the Inspector or-
any other officer of Government of
information relating to the affairs of
the company. Even where the Com-
pany Law Board raises any objection
to the action proposed to be taken
by a company, body or person concern-
ed, the latter has a right to prefer
an appeal to the Tribunal and the de-
cision of the Tribunal on such appeal

shall be binding on the Company Law
Board.

With these words, I move that the

Bill be taken into consideration and
be passed.

Mr. Speaker: Motion moved:

“That the Bill further to amend
the Companies Act, 1956, be taken
into consideration.”

Shri N, Dandeker (Gonda): I have
the honour to move the amendments

which I have given notice of jointly
with Shri M. R. Masani. . .

Mr, Speaker: Amendments could be
moved later on.

Shri Dandeker: As you please.

Mr. Speaker: Now, he might make

his comments in the general discus-
sion.

Shri N. Dandeker: Generally, I am
in support of the principles of the Bill
and the protection that it seeks to
give to the employees of companies
whose affairs are either under inves-
tigation or against whom proceedings
are pending, as the hon. Minister has
stated just now. I shall speak on one
or two small points later on.

Mr. Speaker: He can also make a
brief reference to the provisions where
he wants to make an amendment.
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Shri N, Dandekar: I am not familiar
with the procedure yet, and that was
why I thought that I had to speak
about the amendments later.

13 hrs.

There are, Sir, two or three matters
concerning which T feel it is necessary
to move amendments. The main pur-
pose is clear enough, that employees
of companies who are in a position to
give information to investigating ins-
pectors or to tribunals in proceedings
under Chapter IV of Part VI of the
Act ought to have protection so that
they may feel free to give out such
information as they may be aware of
or may be in their possession. But
the difficulty about this kind of over-
all protection is that we have also to
take into consideration the fact that
there are not merely “informants” but
also informers. This is one of the
great difficulties in matters of this
kind, that while giving protection to
genuine informants, protection is also
unwittingly given to what may be
called informers who, of course, are
quite a menace, whom nobody wants
to countenance or protect. The fact
is that genuine informants need pro-
tection from bad managements of
companies who might prejudice their
employment and might, therefore, pre-
judice the investigation. On the other
hand, reasonabl+ 2ood employers ought
not to be s ted to victimisation
by informers, because this is a breed
which unf>rtunately alsa exists in
considerable numbers.

After giving a good deal of thought
to this matter, agreeing with the
general principles, the purposes of the
amendments which I shall move later
are these. First of all, I think it is
necessary to define with some preci-
sion as to when exactly the proceed-
ings can be said to have commenced,
and when exactly investigations can
be said to have commenced. Second-
ly, it is necessary with some precision
to state when exactly investigaticns
and proceedings have come to an
end, so that it is clear both to the
employers as well as to the employees
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that the period of protection is a speci-
fic period commencing from a parti-
cular point of time and ending at a
particular point of time.

The second principle in the amend-
ments 1 shall be proposing is concern-
ed with limitation of the duration of
this kind of moratorium on disci-
plinary action against employees.
This House has on many occasions and
on many other matters always expres-
sed the view that investigations and
proceedings or action resulting from
investigations must be expeditious.
From this particular point of view as
well, I feel that the general situation
of freezing everybody into his job
which is necessary in principle ought,
nevertheless, to have a limit as to
duration. One of the amendments I
have given notice of is concerned with
pufting an overall limit to this mora-
torium or embargo on disciplinary
action against employees.

Otherwise, the only other comment
I have in general about the Bill is this.
[ said the other day that one of the
characteristics of legislation of late
has been the ousting of the jurisdic-
tion of courts and the conferring of
tremendous powers upon execttive
bodies and tribunals. Here in this
particular case, sub-section (4) of the
proposcd new section to be inserted
in the Act, says that the orders of
the tribunals on such appeal shall be
final and binding. This is an example
of the ousting of the rule of law. 1
submit there is no justification for con-
tinuing legislation of that kind where
jurisdiction of courts is ousted, the rule
of law is ousted, and we will have
powers delegated virtually to what are
executive or semi-executive-cum-judi-
cial tribunals. Here the point of prin-
ciple I have raised is this that I do
not think carte blanche powers of that
kind, from which the subject has
no right of appeal to an independent
judiciary, ought to be given
in punitive legislation of this kind.

Subject to these comments, I am
generally in favour and in support
of this measure. At the appropriate
stage, I shall move my amendments.
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Shri Prabhat Kar (Hooghly): As
the hon. Minister has stated, this Bill
is for a limited purpose, 1 support it
as far as it goes. But I find that the
provisiong in the Bill fall short of the
main object of the Bill. The state-
ment of objects and reasons says that
‘investigations of the affairs, true
ownership and other related matters
of companies cannot be effectively
conducted unless there is full disclo-
sure by their employees of factual
information in regard to various mat-
ters to be scrutinised by the Inspectors
appointed by the Central Govern-
ment’. Here is a categorical statement
that any inquiries that might be made
may be completely frustrated unless
the co-operation,—and co-operation
without fear of victimisation—c{ the
employees was forthcoming.

The purpose of giving protection is
to see that the investigator is in a
position to be in possession of facts
about the inquiry he is making. It is
common knowledge, that considering
the unemployment situation in the
country, many of the employees arc
forced to conceal things or are no!
strong enough to give out various
things, being afraid of losing their
jobs. It is the practice of the mono-
polists with the power of the money
they have at their hands to keep in
control this honest section of people
who otherwise would have come out
and given full facts to the inquiring
officer. Unless protection is granted
to this section of employees, any
inquiry will be completely frustrated.

‘What is being done here? It is a
temporary protection sought to be
granted. It has got its limitations.
An employee gives out a fact. After
that, the inquiry is over, The com-
pany may be found to have commit-
ted a breach and for that it may be
punished, to that extent. Shri Dande-
ker wanted g specific period of pro-
tection, commencing at a particular
point of time and ending at a parti-
cular point of time. After that period
fe Over. after the inquiry as a result
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of which the company was punished
is over, after the procdedings are
over, the company is free to discharge
that man—for his having helped the
inquiry officer. That right is being
granted under this amendment, '

What is the intention? The intention
is to see that the inormation comes
and must come in such a way that
the person giving the information gives
it very nicely—Shri Dandekar has put
in two words ‘informant’ and ‘in-
former’—and he is protected. The
genuineness of the information was
also referred to. All these things have
got specific meanings in relation to
the inJormation so far as the employer
and the employee are concerned. It is
just not a word to be understood in
the context of the specific dictionary
meaning. It has got a specific con-
notation in relation to labour rela-
tions.

Today what happens? There is the
Industrial Disputes Act, where ‘work-
man’ has also been defined. Today
looking into the present state of
affairs, the provision, the remedy un-
der the Induystrial Disputes Act could
not be made applicable in the case
of an employee who is supposed to
be an officer, a departmental-in-
charge or sectional-in-charge, who
will be the person who will be in the
know of everything, if he draws an
emolument of over Rs. 500. So, the
union cannot protect him, These are
the persons who really are afraid of
losing their jobs. They cannot come
forward, and no protection is given
to this kind of employees who will
be most helpfu] in this sort of en-
quiry. Once the enquiry is over, these
persons can be dismissed or discharg-
ed, and nothing can be done. That
is exactly the protection that hag been
given, because it is said that during
the pendency of the enquiry, before
they can be dismissed or discharged,
the company must write to the Com-
pany Law Administration,

1 wag rather sorry to find a defen-
sive stalement made by the Minister,
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assuring the company managements,
the big capitalists, that the Company
Law Administration will not interfere
with their right to deal with the em-
Ployees in any manner they like. He
made it quite clear that the Company
Law  Administration will interfere
only where it is satisfied that the dis-
missal is due to the information given
to the enquiry officer. You know its
importance in any legal proceedings,
because the dismissal will be couched
in such a manner that it will be very
difficult for a third party to fing out
what the real reason is.

So far as the ordinary employees
are concerned, no doubt their union
will agitate, and it will not be such
an easy job for the employer o dis-
miss them.

Shri B. R. Bhagat: You have ans-
wered your own question.

Shri Prabhat Kar: But this section
of the employees are not covered by
the Industrial Disputes Act. Generally,
they are doing ordinary clerical jobs,
but with honoured positions and emo-
luments of Rs. 600 to Rs. 700. Thesc
are the persons who will be very help-
ful in this type of enquiry, and they
will be left at the mercy of the em-
ployer. Being apprehensive, quite
rightly, that the protection is only
limited to the period of the enquiry,
they will never come forward. because
there is no protection thereafter, after
the enquiry is over. It is wishful think.
ing on the part of the Ministry that
they will be able to find out the
malpractices by these enquiries, with
only this much of protection to the
employees. Their intention can never
be realised,

I may here give one or two ex-
amples. This Parliament discussed the
Vivian Bose Commission’s report, and
while speaking on the report, T
pointed out certain things. We had
made charges against Dalmia who
was owning the Bharat Bank, and we
had sent a memorandum to the Gov-
ernor of the Reserve Bank in 1949-50.
Having failed to secure justice, we
sent a memorandum to the AICC
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which was meeting at that time. In
my speech I quoted paragraphs from
the Vivian Bose Commission’s report
to show that all the things that we
had enumerated in our memorandum
in 1949-50 had come out to be true,
but because steps were not taken in
time, the Bharat Bank has gone into
liquidation, and 700 employees are
moving in the streets because of the
malpractices of one section of the em-
ployers, .So, today if you want to take
steps, you have to give them im-
munity. They are giving information
to the Government, to the inspector,
it is an information given in complete
secrecy, and if you cannot protect
them for all time to come, instead of
giving this temporary protection dur-
ing the pendency of the enquiry, it is
not going to help.

I may give another example. To-
day, so many cases have been filed
against H. D. Mundhra for contraven-
tion of Foreign Exchange Regulations.
This has come about by the action of
the employees. Representations were
made, and a memorandum was sent
to the Governor of the Reserve Bank
as early as 1955-56 but no steps were
taken, but because Mundhra wanted
to have a deal with the public sector
and it was found out what type of
industrinlist or business magnate he
was, today you find so many cases
going on against him. So, if the Gov-
ernment is serious about the fulfil-
ment of its objective, if it wants that
the investigations should be properly
conducted so that the misdeed?, and
malpractices are found out, this pro-
tection“fust be given to the em-
ployees not temporarily, but perma-
nently.

So far as the companies are con-
cerned, there is going to be no h§rm,
beause the information will be given
in secrecy, in private correspondence
or in personal talk with the .inspector
or other officers; it is not going to be
publicised, and therefore, it cannot
create any difficulties for the company.

So, as I said in the beginning, the
Bill is for a limiteq purpose, no
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doubt, but this limited purpose will
not serve the main objective. It is
good so far ag it goes, and I support it,
but Government must encourage in-
formation being given, instead of mak-
ing defensive statements assuring the
companies that they will not be in-
terfered with, because it is for an im-
portant purpose. It is not only for an
important purpose, it is for.-a national
purpose, because it will do .good to
the people.

Companies

So, full protection must be guaran-
teed to the setion of employees I re-
ferred to, who will give information
to the enquiry officer.

With these
Bill.

Shri Heda (Nizamabad): I am glad
to note that the Bill has got support
from all sections of the House. It
was gratifying to find that even the
spokesman of the Swatantra Party
has given his support, though from the
latter part of hig speech and the
amendments that he is moving, it is
quite clear that the support is quali-
fied.

words, I support the

The urgency of this legislation or
these powers taken by the Govern-
ment, is clear from the fact that it was
promulgated through anp ordinance on
5th July, 1964. Two and a half months
have elapsed. I had made a plea on
an earlier occasion that when there
is an adequate time lag between pro-
mulgation of an ordinance ang the
Bill coming before the House, it would
be good if the Minister gave data to
the House by which we could find
out how beneficially the legislation or
the powers taken by Government had
been used, or had become helpful to
them. If such information is given,
though it may not be full or ex-
haustive, the need of the Bill would
be clear, and no more arguments
would be required.

I find that Government generally
takes powers, but having taken the
power, does not use it fully. Many
a time it has been our experience
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that Government have taken vast
powers, but those powers are not used
in the interests of the nation, in dis-
charging their duty towards the
country. .

13.20 hrs.

[MR. DEPUTY SPEAKER in the Chair]

We feel that taking powers is more
a matter of formality. Why do I say
so? It is like this: Even under the ex-
isting law, Government have got vast
powers. We fee] that these powers are
not being used. Itislike arich woman,
having g large quantity of jewellery
in the locker in her possession, visit-
ing the jeweller’s shop every week and
purchasing more pieces of jewellery,
knowing that they may not be used at
all or they may be used rarely. Just
like her, the Government come for-
ward and go on taking the power and
do not use it.

When they take the power they
should take the precaution that they
can use the power adequately and
fully. They should see that no lacuna
is left or not loopholes are left. When
they exercise that power, some other
consideration comes in and they say:
this we cannot do or that we cannot
do ang therefore action could not be
taken, Even here what Government is
doing is also half-hearted in the sense
that it is not an appeal to the con-
science of the employees to become
bold and give information; it has not
made them aware of their responsi-
bilities towards the nation in disclos-
ing facts and thereby helping the na-
tion. There are two lacunae which T
submit for the hon. Minister’s consi-
deration.

Firstly, I do not think that while
the investigation is going on any
company or any management will go
to the Company Law Board with the
plea that they would like to take such
and such action against so and so
employee. They are very intelligent
people. They will first try to find the
mind of the Company Law Board and
if they feel that it is not feasible they
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will not approach it at all; they will
keep quiet. And when, the enquiry or
investigation is over and when they
become masters again, they might
take action and there is no protection
to the employee at this stage. The
employee is thinking of his own life
and he is not thinking of a month or
six months period in which the in-
vestigation or enquiry will be going
on. He would be thinking of his life,
particularly in the present hard times
when any employment is not so handy.
when unemployment looms large on
thousands and thousands of educated
persons.

Secondly, in the private service al-
ready there is no security of service.
‘Therefore, I do not think that govern-
ment can do it by this type of legis-
lation. Some assurance should be given
by the Minister that if any employee
is victimised at any stage because he
hearq the cal] of his conscience and
tried to help the Government or en-
quiry or investigation and therefore
at some stage or the other, maybe.
after a year or two years or five
years he is victimised, then he should
be provided with some alternative job.
We have got so many public sector
projects, In fact Government itself is
coming in the field as one of the big
employers in the corporate sector.
Some assurance that the interests of
employees who help in finding out the
black sheep will be kept in view,
'should be given. If that is done they
will not be so apprehensive of his
future in these hard days when em-
ployment is not so handy or opportn-
nities are not so adequate.

Shri Dandekar referred to one fac-
tor. He has stated that the tribunal’s
decision was made final and thereby
we have taken away the jurisdiction
of the courts. This means depriving
a company or a private employer
from approaching the judiciary and
getting justice. T was also feeling on
these lines for many years but my
own experience is that the private
sector is very happy with the tribu-
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nals! In fact they feel rather that in-
stead of going to the courts, it is bet-
ter to settle matters with the tribunals
or even at earlier stages. They fecl
so and in a number of cases such as
Income-tax and other cases too. There-
fore, I do not think there wil] be an:
real and.valid objection from any
company or individual to this provi-
sion. By experience hardly we will
fee] that here was a case where he
could have gone to the High Court or
even to the Supreme Court.

As 1 stateg earlier, the responsibi-
ity of the employees had not been
stressed. The Bill is more or less an
appeal to the conscience to volunta-
rily come forward and offer informa-
tion and help in the investigation.
There should have been some provi-
sion by which he would have been
made aware 0! his responsibilities and
there should be some provision so that
he is assured that his interests would
be safe and security of service would
be safe, not in the same company be-
cause it will be difficult for him to
work in the same company under the
same management even ! he is given
the same pay and all that If some-
thing of this type is done, then alone
the object of this Bill will be achiev-

Again_ in the end, T say this. When-
ever such a legislation comes, which
is based upon promulgation of an ordi-
nance and when there is a good time-
lag between its promulgation and
passing by this House, in such cases
the benefits that accrued and the ad-
vantages that the Government got
should be mentioned; some idea about
them should be given saying: this
ordinance was promulgated nn such
and such date and since then we got
these benefits or it helped us in this
way and so on. With (hese remarks 1
fully support the Bill.
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“in order to give temporary pro-

tection against victimisation.”
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Shri V. B. Gandhi (Bombay Cent-
ral South): Mr. Deputy-Speaker, Sir,
it seems to be the view of the Govern-

ment that they are not able to obtain
full disclosure by the employees of

2797

companies whose affairs are under
investigation: the  disclosure of
factual information. It is

h

therefore, the proposal of the Govern-
ment that there should be a provision
in the Companies Act to the effect that
during the pendency of any investiga-
tion and also during the pendency of
any proceedings before the tribunal,
the company will not take any action
such as discharging an employee or
punishing an employee, whether by
dismissal, reduction in rank or other-
wise.
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We can have no objection to sup-
porting this Bill as far as it goes, but
it does no go far enough. I do
not think that this Bill, the
way in which it is framed here
and offered to us, is the right re-
medy for the difficulties that Govern-
ment are experiencing in fhe matter
of obtaining disclosure of full infor-
ation, What is the object of this Bill?
It is to provide some kind of a tempo-
rary protection against victimisation
by the employers in case the emplo-
yees disclose to the inspector, infor-
mation which is not in the interests of-
the empléyers. In the first place,
if at all there is to be any idea
of giving any kind of protection,
that protection cannot be worth
much if it is only going to be
temporary. It must be permanent.
I cannot conceive of any scheme under
which a permanent protection can be
granted to any employee. Therefore,
there is a real difficulty as to what ac-
tion Government can really take.

! gwR AT woAT@ . (FAW)
IqTEqET WENEH, 9N ¥ AT A

Mr. Deputy-Speaker:
being rung—now there
He may continue.

The bell is
is quorum.

Shri V. B. Gandhi: In my view, the
kind of protection that is being offered
to the employees is not going to
be very helpful. It is not going to help
the employees because, after all, they
will be constantly thinking of what is
likely to happen to them when the
protection is lifted and when the em-
ployers have a chance to deal with
them for their disloyalty, if it is con-
sidered as disloyalty in the view of
the employer. Therefore, as T said,
I personally do not find any way in
which both the things can be met; it
is not practical.

The former speaker who preceded
me has referred to this point very
pointedly. I was expecting to find
some kind of a scheme properly made
out in the speech of the Minister as
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to what kind of temporary protection
this is going to be.. To repeat, I do
not think, knowing human nature as
we do, that this kind of temporary
offer of protection is going to enthuse
the employees. It is only natural that
‘their reluctance is going to continue
and they will still be having ihe fear
‘of victimisation after the protection is
Over.

It is not as if there is not enough
‘provision in the Act itself to bring out
a fuller disclosure of information in
the cases of companies whose affairs
are under investigation. There is,
for instance, a provision in Section
240, which says:

“It shall be the duty of all offi-
cers and other employees and
.agents of the company....

(a) to produce to an inspector all
books and papers of, or relat-
ing to, the company....” etc.

It further says: that it shall also be
their duty “otherwise to give to the
inspector all assistance in connection
‘with the investigation”. The inspec-
tor also has the authority to examine
on oath any of the persons referred
to in sub-section (1). The inspector
also can declare the failure and make
wun application to the court to hold an
enquiry, if he <o decides. There is
also provision o[ punishment for dis-
obeying an order of the court and the
inspector. That punishment can be
imprisonment or fine or both. These
are all fairly adequate provisions
which should be properly utilised.

If any person fails without reason-
able cause to produce to an inspector
any book or paper, the inspector may
make an application to the court to
hold an enquiry into the case. Then,
there is section 240A, which was only
recently incorporated in the Act in
1960. That section provides that the
inspector has authority for seizure of
documents. The inspector can make
an application to the magistrate for
an order for seizure of books and

1153 (Ai) LSD—G.
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Papers, enter a place, search a piace
and also seize books. These are all
powers which are quite adequate if
they are properly utilised.

As I said, the Bill presents a dilem-
ma that the protection proposed is
only going to be temporary and noth-
ing short of permanent protection is
going to be of much attraction to the
employees. As I said, even though
I am not very enthusiastic about the
present proposals, I suport the Bill so
far as it goes.

Shri Umanath. (Pudukkottai): Mr.
Deputy-Speaker, Sir, this Bill is pur-
ported to protect employees coming
forward to disclose information from
any act of victimisation by the com-
panies whose affairs are being investi-
gated by the inspectors under the
Companies Act. The aim is laudable.
But the provisions in the Bill show
that the Government is not at all
serious about protecting the employ-
ees, in fact,

First of all, the Bill makes it ciear
that the protection is limited to the
duration of the pendency only. The
Bill disowns 7all responsibility to
protect the employee, if he is victi-
mised after the investigation is com-
pleted. In view of this position, if
any employee, innocently relying on
the strength of the provisions of this
Bill, discloses any information, first
of all he will be black-listeq for life.
The management will lie low and the
moment the pendency is over they
will pounce on the employee with all
fury and dispense with him under one
pretext or another. And, pretext is
a commodity which is never in short-
age as far as our country is concern-
ed. At that time, the helpless em-
ployee will be like a mouse in the
paws of a lion while the Government
will be simply looking on.

This has been my experience, as a
trade unionist, in the field of indus-
trial relations, where a ban on action
against employees was conferred by
the Industrial Disputes Act during
the pendency of any dispute before
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[Shri Umanath])

a Tribunal. There it is @ question of
a worker having to face it inevitably
in defence of his union and his de-
mand. But here it is meant to attract
voluntary disclosure of informetion by
the employees. Let me make it clear
that no employee or officer would bar-
gain for this fate. Let not the Gov-
ernment strike a snake and leave it;
if you strike, then strike it to the
finish.

The so-called provisions of pro-
tection even during pendency are il-
lusory, because if we read section
635-B(b) (i) and (ii) it says:

‘“(a) during the course of any m-
vestigation hd

(b) during the pendency of any
proceeding against any per-
son concerned in the conduct
of and management of the aff-
airs of a company under Chap-
ter IV A of Part VI,

such company, body or person
proposes—

(i), to dischargg, or

(ii) to punish, whether by dis-~
missal, removal, reduction
in rank or otherwise.”

What it seeks to prevent is “actions
by way of punishment”, Actions
which are not by way of punishment
fall outside the purview of this clause.
There are thousand and one ways in
which the workers can be victimised
and yet escape the provisions in this
clause. For example, a management
can suspend an employee pending a
domestic enquiry. The courts have
invariably held that such suspension
pending enquiry is fiot a punishment
and cannot be interfered with. The
action that may be proposed after the
enquiry alone constituted punishment.
Under these circumstances, the com-
pany can keep an employee under in-
definite suspension under the plea of
pendency of enquiry, thus subjecting
him to semi-starvation end demorali-
sation, and yet escape the provisions
of this Bill saying that the question
of punishment or no punishment would
arise only on the compietion of the
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domestic enquiry, which they would
purposely prolong. They can effect
transfer of such employees to far off
places and from place to place, not as
a measure of punishment but under
the pretext of administrative reasons.
The purpose of victimisation would be:
successfully served, and yet there is
np provision in this Bill to protect the
employee.

Shri Himatsingka: The (ndustrial
Disputes Act will give them protec-
tion.

Shri Umanath: I will come to that.
The employee can be overlooked in
the matter of promotions, not as a
punishment but under the false plea
of unsuitability, and yet the provi-
sions of this Bill will not be attracted.
Lastly, he can be retrenched, not as a
measure of punishment but on some
false plea of administrative require-
ment and yet the provisions of this
Bill will not protect him.

It may be said that the Industrial
Disputes Act lays down the principle
“last come first go” and that the con-
cerned employee has remedy. But let
it be remembered, Sir, that it can-
not be raised as a dispute under the
Industrial Disputes Act if a union
does not take it up—it must be collec-
tive and no individual ¢ n take it up.
Large sections of emplovees and offi~
cers who possess the facts required
by the inspectors have no unions and
as such they will be condemned once
for all, even if the retrenchment is
illegal. Even if they have legal re-
medy it will mean a long time to
get through the dispute. It will mean
unemployment and poverty for the
duration and legal expenses, all of
which such employees will never bar-
gain for.

All this can happen during the pen-
dency of the investigation under the
Companies Act, and this Bill permits
all these actions of victfmisation since
they fall beyond the purvew of the
word ‘punishment’ specified in the Bill,
and yet the Government wants us to
believe that the Bill seeks to protect
the employees
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If the Government were not aware
of these methods of victimisation at
the time of drafting of the Bill, they
could have consulted the represeata-
tives of central trade unions in this
ocountry, who are in the know of
things, and taken them into confidence.
By this conduct, the Government has
turned its so-called appeals for
labour co-operation into a sheer farce.

Replying to the No-confidence Mo-
tion, the Prime Minister declared that
his Government stands for extending
benefits of their socialism to the
weaker sections, namely, workers,
peasants and middle class. Yet his
Government is nof prepared to ex-
tend even the benefit of consultation
to the employees even in a matter,
which they proclaim, is meant to oro-
tect them from victimisation. Is it
not clear from this that the Prime
Minister’s declaration has been de-
magogy pure and simple?  Perhaps
this Bill is meant to be a jewel in
their crown rather than real protec-
tion to employees. But let it be rea-
lised that it is artificial diamond and
is bound to lose its lustre before long.

Shri P. C. Borooah (Sibsagar): Mr.
Deputy-Speaker, Sir, the purport of
this Bill is the insertion of section
635B in the Companies Act, ~ 1956.
The purpose of this section is to give
protection to employees having in-
formation about company’s affairs
which is necessary to the Company
Law Board for successful investiga-
tion.

It is true that the investigation of
the affairs of a company, investigation
of its true ownership and of such
other relative matters, cannot be
effectively conducted unless the em-
ployees co-operate and make full dis-
closure of their factual information
before the investigating officers. So
it is very necessary that protection is
given to the employees from being
victimised, and it is only in the fit-
ness of things that such a provision
should be there ifi the Company Law
Act itself.

BHADRA 30, 1886 (SAKA) (Amendment) Bill 2804

In the Statement of Objects and
Reasons it is said:

“In order to give the employees
of the affected companies tempo-
rary protection against victimisa-
tion in such cases it has been con-
sidered necessary to make a suit-
able provision in the Companies
Act that no company can discharge
or take any other action wagainst
any of its employees during the
investigation of its affairs ...”

It reveals from the Statement of
Objects and Reasons that the propo-
sed measure has a limited purpose of
protecting an employee from victimi-
sation for his disclosing the factual
information to the investigating authf)-
rity and not for other acts of indlg-
cipline, misconduct etc. But the Bill
as worded does not remain there. It
goes beyond the Objects and Reasons
of the Bill. In substance, the Bill
states:

“If such a company DProposes:—
(i) to discharge or

(ii) to punish, whether by dis-
missal, removal, reduction in
rank or otherwise,

any employee, the company, body
or person, as the case may be,
shall send by post to the Com-
pany Law Board previous intima-
tion in writing of the ~action ,
proposed against the employee . . R
This means the company will not
have any power to take action against
an employee for any offence he may
have committed. Cases of gross indis-
cipline, violence, theft etc., and.otht_er
misconduct arise from time to timein
companies and the management con-
cerned is required to take immediate
action. In such cases, the management
should be given a free hand to take
action themselves at the first instance
and then refer the case to the QOm-
pany Law Board, whose  decision
should be 'made binding on both the
employer and the employee. Similar
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[Shri Umanath]
procedure is now being followed und-
er the Industrial Disputes Act, where
protection is given to employees dur-

ing the pendency of dispute before the
Tribunal.

14 hrs.

Cases of retrenchment which are ap-
Parently not in the nature of punish-
ment to an employee should not be
covered by this Bill. The employer
has the right to order retrenchment.
Only, the principle of “last come first
go"” has to be followed. The provi-
sions of the Industrial Disputes Act
are sufficient to take care of any case
where the employer acts mala fide.

The Bill as at present worded, tak-
es away this right of an employer,
which is not in accordance with the
objects of this Bill. I, therefore,
would request the hon. Minister to see
if it would be possible to exclude cases
of retrenchment from the purview of
this Bill. For that purpose, I suggest
that after the words “to discharge”
in sub-clause (i) in line 20 of the first
page of the Bill, the words “other
than by way of retrenchment” may
be included. If that is done, I think
the right of the employer to retrench
workers will be retained, while meet-
ing some of the objections raised
against the Bill.

This is a very good Bill and I sup-
port it. I am sure it will be support-
ed by all sections of the House.

st wwr (fgam) @ U
TR, HEA ¥ G TF Afq a7 $X
JoeY § | Sigt aF @ wifer faw w1
gray § 99 A o @ O3 AYadhed
JO9TE TF § T U8 WR TN AT
gafrr g faw & afw #t =
¥ quT ST graT § 5 ge w=e
NPIAIFEMFY, WA
7g yafaa g fF 39 #7 T g
et | FTwT gy At § i ag e
¢ f5 w0 &1 ower @ Cfew s
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¥ war §ar @ wNd w1 faw Hag
Faemar T g R fegmma & wx
ag Fwfaat ot oF frew @ g g€
TE FT TF TF WIST § W qOA grar
Tt = g aE W fear S
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& I FEFAET F1 A FE g Y
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% fagg dww AR T SEEw
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Afet 70 Fe a8 & fF 7@ EFEY
NaF SfF T¥ FEwamt w1 37
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a% & 37 Frafagl & qri § grafeim
T @ R, feqaw & ama Teifsw

R &g fr goer doT @ A T,
T T foam FT @AY gAT T qTar
TH THT R A7 § wfen g wwew
& IR # g & AR |
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wgfagl § g @1 Sif@r w)
FImfaai A9 A9 T FIC FgAT 0
W § W g @1 oag afoorw g R
A TSE F wT Y wwafaar @, D[
T =R, A AT F 1 Y I HALN
SR w@Et wdl #v g §) gafeg
fah R T FEA T[T AP
@R "o afg Afa § awa T8
@ T afes I wwe § Sv
M WX gg AT o= fF SEd gr
@ T FEAT 9T G W aEdr
& 99 wHE W g T B AT
wue ¥ 7g fag #%1 g2w 5 q@ W
¥ @ @R 9, g9y qrEy @R
9 WY AW FAITAT AT qFaAT § HR TS
AT T gCHal 7 @) § foe st
g AITEFRATE | T A4 fF @
g g & 99 & IW &
FIH IST AFAT g WX IS § e wgy
At # oY <Y § e &Y F feam a9
i 7 g, 99 & faars W F79 IST
wHAT § |

nw fagey &Y & aw@ & AOf9G)
W ¥ G T T ¥ AT FEWANT W)
FTAT GHT S AT § AHA F FEwE
& & T &, A o fagem @TRE T @

]
3 4
p
3
&,
1944

i
3
3
i
15

44

BHADRA 30, 1886 (SAKA) (Amendment) Bill 2808

frerdt | ww WX faet A FY fas ?
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[t arrsi]
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& wwr W qAufet e qe
T § 99 A TER q&& & 9
W FHF & Fyaifew ot fewyrd
AT WX §F AW § 7 §FaT § |
qg R A I A efaat Wi I
| Ty SwErd w1 oaw 3, ferew
WR Ao 09 FaY w1 | fawwr
W aw wg W w9 e
A qFF T AN, IT A R FeoD &
fadrs FR@A T A
TIE 99 FT FIE AGH G & FIL At

Mr. Deputy-Speaker: Order, order,
he should not say such words. He
should not use names. He should
please withdraw these words.

Shri S. M. Banerjee (Kanpur): Sir,
I rise on a point of order.

Mr. Deputy-Speaker: [He says
‘robber class’. Such words should
not be used.

Shri S. M. Banerjee: Could we not
mention the House of Birla?

Mr. Deputy-Speaker: No names
should be mentioned. Let us carry
on with the discussion in a dignified
manner.

Shri S. M, Banerjee: Kindly guide
me; otherwise, it will be difficult for

me. We are discussing the Company
Law amendment.

Mr. Deputy-Speaker: He has men-
tioned Birla House any number of
times; but he should not call any-
body robber.

Shri S. M. Banerjee: That is a
different matter.
ot avnft : & ST B fagwe F
oS ®T 3T 97 fF T4 Fo Fo fagdr,
TEAFT, A TR & faens. ...

Shrij S. N. Chaturvedi (Firozabad):
They are individuals, not the House.
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Shri S. M. Banerjee: There were
searches.

staneft : wre 3w * gfaffy
- TP

Shri Heda: Sir, I rise on a point of
order. The hon. Member on my left
‘was referring to individual members
of a house and another hon. Member
on my right objected to it to which
this hon. Member says that he is a
Tepresentative of the Birlas.

Shrj 8. M. Banerjee: He did not
say that.

Shri Heda: He did say it. I am
pointing out to the procedure that is
followed in the House and submitting
that the dignity of the House should
‘be maintained. When an hon. Mem-
ber is discharging his duty, is it right
for this hon. Member to question the
bona fides and intentions of the hon.
‘Member?

ot gew ww wgETT o IITSAE
TR, AW IEAT FT qAA & |

Mr. Deputy-Speaker: No hon. Mem-
‘ber should make any allegations
against any other hon. Member by
:saying that he is a representative of
.anybody else.

Shri S. N. Chaturvedi: Sir, 1 was
-only concerned with the level of the
debate. The decorum and dignity of
the House must be maintained. We
should not level charges indiscrimi-
nately against persons who are not
present in the House to defend them-
:selves.

Mr. Deputy-Speaker: I have al-
ready indicated to hon. Members that
:such charges should not be made.

st arl ;. Suemw wEEw, &
sy fagwag § o9 F ARAT §
o o FfEl § ¥ qeaEe &
o8 A TR FET R, A g ¥ UGy
ZgH g saEed F¢ & Ay fF A
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¥ fodt Y ot Y w=r Ad far
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it gen W weETy o EE W)
BIE T |

=t qrfy . WX A Eeqr AEY
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S8hri G. N. Dixit (Etawah): Sir, I
am anguished to peruse this Bill. In
1956 this Parliament passed the Com-
panies Act. Then the Sastri Com-
mittee was appointed and later on
we amended this Bill in 1960. After
1960 there was the Bose Commission
Inquiry into the conduct of Dalmia-
Jain concerns. As a result of that
inquiry.... '

st whwere @ dTEr (FeET)
s fasar & W o= =t & g,
at feT AT awer sfEET &1 AW
NI TE?

sft g W wogTw : AT ¥
aMFTE
Shri G. N. Dixit: 1 am naming
Dalmia-Jain because the statement of
objects and reasons of this Bill which
is being considered by this House

lays down that this Bjll is the result
of the Bose Commission of Inquiry.

oft armfy : fagem w0 forw-
TR AG & 9 g § g o anr
G

Shri G. N. Dixit: In the statement
of objects and reasons it is laid down:
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“In pursuance of its termg of
reference, the Commission of In-
quiry on the administration of
Dalmia-Jain Companies made cer-
tain recommendations”.

This Bill is the result of the Bose
Commission’s report. Thereafter the
report of the Bose Commission was
referred to the Attorney General and
Shri Visvanatha Sastri over again.
Both things being considered the Gov-
ernment has brought forward this
Bill. Therefore it is very necessary
to refer to whether this Bill meets
the requirements that were necessi-
tated by the Bose Commission Report.

My submission is that it was a big
matter for which the Bose Commis-
sion was appointed. After very hard
labour the Bose Commission gave its
report. For several hours this House
considered that report. The purpose
of this Bill is that you are going to
remedy these evils for the future.
How can you remedy the evils for
the future if the evils that were per-
petrated cannot be undone and large
sums of public money to the tune of
several crores of rupees that were
eaten up are not refunded? The in-
quiry was conductd; the whole coun-
try was agitated and if after that agi-
tation we cannot refund those sums
to the people from whom that money
came, how can we guarantee? The
guarantee for the future can only be
by the past conduct. If by this Bill
we can create a situation that all
those funds which came from the
people and went to certain pockets
can be given back to those people,
certainly a climate will come up and
in future also it will become impossi-
ble to defalcate public money.

My submission is that in the 1956
Act itself there was ample provision
by which much funds coming from
the people and going to some people
by tricks could be refunded back. It
could have been all right for the Gov-
ernment to bring forward this Bill if
they found from the report of the
Attorney-General that there
some difficulty. According to me;
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there was no difficulty whatsoever.
Section 398 of this Act was sufficient
to meet such challenges. But if the
Government thought, according to-
the report of the Attorney-General—
I do not agree, with due respect to
that Attorney+General—that there
was a question of limitation and that
the remedy was time-barred, then.
to section 390 and the continuing sec-
tions the Government could have
brought forward necessary amend-
ments. But here I find that to all
those sections.there is no amendment
whatsoever which will meet the
situation of those defalcations which
have been made.

Shri Umanath: The portions that he-
has read are not from this Bill which
is under discussion; they are from a.
Bill which is to come up later on.
Perhaps, he has misunderstood.

Mr. Deputy-Speaker: He seems to-
be speaking on some other Bill which.
is not before the House.

Shri G. N. Dixit: I am speaking on
the Companies (Second Amendment)-
Bill, 1964.

Mr. Deputy-Speaker: We are on.
Bill No. 53. Shri Kashi Ram Gupta.

= P AT FTAW  ITH A
9T T ATH AT | IF FT AT TG
LU H

=t wwEim q@ (FeEe) oS-
e AER, a9 ar ‘A’ & ‘gt g
ST AR R, W ...

QF WRHIG qIE
99 70 g §

. W uai.lh

st g W wEET o SOTSAE
TR, BS¥ ¥ e T8 & |

Mr. Deputy-Speaker: The bell is:
being rung.... Now, there is quo--
rum. Shri Kashi Ram Gupta may-
continue. his ‘speech.:..
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Dr, Sarojini Mahishi (Dharwar
North): Mr. Deputy-Speaker, Sir, the
Company law underwent radical
changes a few years back. The
number of sections has practically
doubled and the bulk and the size of
the companies law has increased.
But in spite of all these things, the
.company law could not contain this
particular amendment which ought
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to have been thought of by the Gov-
ernment in their own interest. The
particular amendment that is before
the House is, J think, from the point
of view of the Government, in their
own interest, to get better facilities
in conducting the investigation, as
has been made clear in the State-
ment of Objects and Reasons:

“As it was apprehended that
some of the companies whose
affairs were under investigation
might take action against their
employees if they disclosed full
information to the Inspectors the
amendment of the Companies Act
on the lines indicated above was
considered to be a matter of
extreme urgency....”

Thercfore, this particular amendment
has been brought forth.

Sir, this ‘particular amendment
wishes to add a few clauses to sec-
tion 635A of the Companies Act. The
protection given to the employees is
only temporary and it is a very weak
protection. I wish to keep before
this House and before the hon. Minis-
ter also what risk the employees
would take in disclosing the informa-
tion by incurring the displeasure of
his superiors. If they are not assur-
ed of any subsequent protection—
under article 311 of the Constitution,
Government servants have been
given certain protection—these wor-
kers in the companies, unless, of
course, if they are assured of certain
subsequent protection also, will not
come forward. Secondly, if an em-
ployee is a member of the trade
union and if his case can be brought
forth by the trade union under the
Industrial Disputes Act, then alone,
of course, he can seek further
remedy in the matter in case he is
punished or in case he is suspended
or in case he is removed
from service. In case where the em-
ployee is neither under the contrac-
tual terms of service nor is he a mem-
ber of the trade union—in that case
he can seek a further remedy under
the Industrial Disputeg Act—what is
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the remedy open to him? Therefore,
in this case,” you should think of
these things also. Not only in the
interest of getting better facilities for
conducting the investigation but also
at the same time in the inferest of
the employees also who should have
the encouragement and incentive to
disclose informetion fo the Govern-
ment, certain provisions must be
added.

I also say at the same time that
these provisions giving protection to
the employees should not be misused.
Proper precautions must be “taken.
There is the side of the employer also.
He may think that this protection, it
given to the employees, may be 'mis-
used and it may encourage indisci-
pline and insubordination amongst the
employees. There is the other side
of the employee. Of course, he does
not get anything by disclosing the in-
formation. He may have a mental
satisfaction that he has disclosed cer-
tain information which was against in-
justice, which was against certain in-
discipline and which was  against
some irregular matter. But what is
the subsequent protection that he
has been assured of subsequent to this
investigation? As was rightly put by
some of my friends on this side and
also on the Opposition side, what is
the protection given during this
period? What is the protec-
tion, financial and otherwise
also, that has been assured to him
subsequent to this investigation?
Therefore, I request the hon. Minister
to consider both sides of the problem,
the proper protection to the employee
and also certain protections to the
employer. I am not pleading on be-
half of the employer. But in case
these provisions are misused in order
to bring the employer also into pre-
judice with the Government or to
bring him down in society, then
proper protection must also be glven
to the employer,

Therefore, Sir, the problems that
may arise in consequence of this
particular amendment, though the
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amendment is very small, are very
great and complicated. I hope the
hon. Minister will take into consi-
deration the problems that may arise
in oonsequence of this particular
amendment and bring in an exhaus-
tive amendment to this Companies Act
and not insist on this particular
amendment,

Shri Sham Lal Saraf (Nominated—
Jammu and Kashmir): Mr. Deputy-
Speaker, Sir, while supporting this
Bill, I feel some of the points that
I wanted to touch now have already
been covered. But one thing that
strikes my mind is of knowing some-
thing about the working of a company
and how business concerns are run.
If it could be possible under the law,
each and every concern, whether it
is a corporation or a company or an
individual concern, should authorise
person or persons to reveal matters to
the Government. If that is so, it will
minimise a number of things that
might arise hereafter. That is the first
thing.

Secondly, as far as the present law
is concerned, I think the security of
the employees is secured as it is under
the law which is on the statute-book
and with this amendment, I feel, it is
fully secured. With your permission,
Sir, I would like to bring one or iwo
things to the notice of the hon. Minis-
ter. Only last month, two things
have come to my notice which I have
personally witnegsed. On the one
hand, while we are very very parti-
cular to see that the services of the
employees are secure, at the same
time it is equally the duty of the
Government to see that the proprietors
the concerns, are not unnecessarily
harassed.  Sir, this may not have a
full bearing on the subject but I will
seek your permison and seek the
indulgence of the House to allow me
to refer to these things. 1 have
visited a few such concerns only
about two weeks back to make cer-
tain purchases. The firm proprietors
got some summons from perhaps the
Income-Tax Department. He told
me—I knew the man; an honest man
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—that unfortunately, whenever
we want' to work honestly what
happens is that we are harassed.

“And the result is” that they said,
“either we have to be dishonest or we
have to adopt methods that can never
be said to be honest methods by
falsifying our accounts”. These are
our books, and anybody can go
through the same and see how clear
and clean our accounts are. We
have shown the profits the gross
receipts and the net profits. On that
we say that the income-tax may be
assessed. But unfortunately, some-
times a double assessment is made,
which is incorrect. This will lead to
two things. There will be firstly,
adjudication and spending of lot
of money; secondly, spending a lot
of time and thirdly, we are now forced
either to change this entire course of
honesty and keeping honest acco-
unts or we have to show, accounts
that cannot be said to be honest..
We won'’t do it, but we will be forced
to do it.”” This is what they say.

In Dehra Dun I saw the other day a
concern which is also a manufacturing
company. They pointed out that some
of the excise officers had come there.
They had placed a nice verandah
with chairs for them to use. Sir, I
would request the hon. Minister to
listen. I am giving an instance how
the honest business people are haras-
sed by these officials. This was in
Dehra Dun. It may not have a direct
bearing on this very Bill, but these
things do happen. Beacuse, I get an
opportunity to come to know of these,
and I am drawing the attention of the
House and of the Government to
these things and requesting them to
see that some relief is given to the

harassed businessmen and their
management.
As I was saying there they had

reserved a very nice verandah with a
few chairs for the use of the excise
officers. The excise officers have to
spend some time there, jotting down
the particularsg for making assessment.

SEPTEMBER 21, 1964

(Amendment) Bill 282

And they wanted to have a separate
bath room. The proprietor showed
me the bath room and said “This is
the bath room I am using, a flush-

type bath room, it should be enough
for them.
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Shri Sham Lal Saraf: I am thank-
ful to my hon. friend. I am telling
in a minute. 1 wish he had a little
patience. -

Y WO o AT YT
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Sir, my point of order is that it is
not a relevant thing in the context
of this Bill. You will please give
your ruling on that only, and let him
speak then.

Mr. Deputy-Speaker: He is show-
ing that it is relevant.

Shri Sham La] Saraf: Sir, my sube
mission is that after all the laws and
the implementation of these laws are
inter-connected. That is what I am
placing before the House.

And what happened there? I saw
twc or three nasty letters written by
one of the high-ups of the very same
Department. Whether it is a ques-
tion of giving protection to the small
men, the employees—I am one with
that....

Shri B. R. Bhagat: He is referring
to some nasty letters. Written by
whom?
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Shri Sham Lal Saraf: By that
officer.

Shri B. R. Bhagat: It is a vague.
Which department, which officer?

Shri Sham Lal
Excise Department.

Saraf: Central

Mr. Deputy-Speaker: We are not
concerned with the Central Excise
Department but with the Company
Law.

Shri Sham Lal Saraf: Mr. Deputy-
Speaker, I crave your indulgence and
also that of the House. My point is
this, that whatever be the law, whe-
ther it is this law or any other law
concerning taxes, where this House
agrees and the law is passed, at the
implementation stage two things have
to be seen, whether there is proper
iraplementation of the law and also,
where we need that the people should
be secure, while we are implement-
ing these laws we should see that the
real purpose is served. I hope the
hon. Minister will bear in mind these
points. That is all the submission I
wanted to make.

Shri B. R. Bhagat: Mr. Deputy-
Speaker, 1 am extremely grateful to

the hon. House in that it gave a
‘unanimous support to this measure.
The point raised by hon. Members

can be sub-divided into two categor-
ies. One point is that the Bill does
not provide enough safeguards against
victimisation of the employees. The
other point of view is that the Bill
should be sufficiently clarified so as
not to put a bona fide employer, who
acts or takes action against his em-
ployees for some sufficiently good
reason, in any difficulty. I think
that both these points are misconceiv-
ed in the context of the limited ob-
Jjective of thig Bill. That is what I
propose to explain.

As for the point of view that the
Bill should be sufficiently clarified to
prevent any tripping up by a bona
fide employer, I would say that the
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amendment proposed by the hon.
Member, Shri Dandekar,, seeks to
clarify it by defining, if 1 may say
s0, the words “course of investigation”.
He says that either when an inspector
is appointed under the relevani sec-
tion for investigation, the investigation
should be deemed to start, or when
a requisition for information is callea
for under the other relevent section,
section 248 or so, the investigation
should be deemed to start. His fear
was that any information called for
by the Registrars or others under sec-
tion 234 will amount to investigation,
and a bona fide employer may get in-
to difficulties,

I think his fear is unwarranted, be-
cause the Chapter “Investigation” in
the Act begins from section 235. Be-
fore that is the heading “Investiga-
tion”. And it spells out various sec-
tions, section 235, and it goes on to
a number of other sections when fin-
ally this Chapter closes on investi-
gation where all the processes are
explained, So the Act itself does not
give any scope for confusion. He
pointed out section 234 where power
is given to the Registrar to call for
information. But this is outside the
Chapter on “Investigation”. So any
information called for by the Regis-
trar, requisitioning balance sheet or in
regard to any inaccuracy or other
things under this section will not in
any eventuality form part of an in-
vestigation. Therefore I think his
fear is unfounded. He may have a
genuine fear, he has a good deal of
experience of the administration of
some of these companies. I do appre-
ciate it. But I would like to point out
to him that any bona fide employer
will not come under this difficulty be-
cause action under some other sec-
tion is taken. So the Investigation
sections are fairly clear.

Also, this concept “during the course
of investigation” or “during the pen-
dency of any proceedings”, these are,
I am told, I am advised—I am not a
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law expert, but I have sufficient autho-
rity of legal advice to say—that taese
are very clearly defined concepts 1n
law, and therefore the question of
any difficulty arising from this source
does not arise.

Also, if we accept the amendments
just to clarify the position—I said it
largely covers that, it means what he
says—but if we accept it in that form,
it will leave sufficient lacuna in the
period under certain sections when
requisition for information pending
investigation, is made. That section
is also under the “Investigation”
chapter. If we call for information
and if the Board finds there is a case
for appointment of inspectors, well,
again, another order goes for inspec-
tors. But if the amendment in the
form in which he wants it is accept-
ed, in that period any dishonest
employer may try to dismiss the
officers ang other who have supplied
the information. And I know that he
would certainly like to help the bona
fide employer and not protect the dis-
honest ones. Already there is no
dearth of dishonest employers. I am
aware of one particular case in which
a day before the ordinance there wa§
a case of dismissal of an employee,
because somehow or other that parti-
cular company got the information that
some such ordinance wag going be
issued. Although ] agree with the
sentiment of the hon. Member, I
would submit that the wording has
got to be so accurate that there is no
scope for abuse or evasion of this
section.

Now, I come to another set of
points. Although 1 am in agreement
with the sentiment expressed by the
hon. Member that the law should
sufficiently provide for protection,
and I would very much like that no
such employee as offers to give in-
formation voluntarily is wrongfully
discharged even after the pendency
of the investigation, that is, even
_after the investigation is over, I would
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like to ask what the remedy for this
is.

1 entirely agree with the Lady
Member who asked how even though
the Companies Act had been amended
twice and it had increased in volume,
Government could not think of pro-
viding for such ordinary safety for
the employees. My answer ig that
like all institutions, human beings
also are imperfect, and we could
only realise it when we were faced
with a situation where in actual ope-
ration the investigation was being
thwarted not only by various legal
subtleties or other devices but also
because of the fact that we were not
getting the co-operation of the em-
ployees just because of the fear that
they had that they would be victi-
mised. It was when this fault glared
before our eyes that we woke up
and realised that such a remedy was
needed. The remedy thought of is
that at least during the pendency of
the investigation such victimization
should not take place, and the em-
ployees should volunteer to give in-
formation. There is no compulsion
on them, but if they have information
they should co-operate. I may assure
the House that after the issue of this
Ordinance, during these few weeks,
the co-operation has been wvery good,
and satisfactory too, which was not
forthcoming before that.

Shri Bade: Why give only tempo-
rary protection? Why not give per-
manent protection?

Shri B. R, Bhagat: I am coming to
that. My hon. friend is a lawyer
and I would suggest that he should
consider in what ghape it should come
here. The point is that there is diffi-
culty in giving legal expression to the
idea of protection for all times. There
is also some practical difficulty in
this matter. Although 1 entirely
agree with the hon. Member on the
point made by him, 1 would submit
that these practical difficulties are
there.
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There are employees who will be
protected under the Industrial Dis-
putes Act. On this point, two hon.
Members have differed. Both have
experience of trade unionism. One
says that trade unionism can protect
the employees while the other says
that it cannot protect them.

Shri Umanath: The point is that
officers drawing salaries beyond Rs.
500 are not covered by the Industrial
Disputes Act.

Shri B. R. Bhagat: As regards
those who come under the Industrial
Disputes Act, it is all right. But,
apart from that, trade unionism also
cannot protect them because there
ane so many ways in which this can
be done. But my own feeling is that
trade unionism should be strong
enough and I want it to be so strong
that it can give protection to the em-
ployees.
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Shri B. R. Bhagat: I can deal with
them. Mujhe koyee howah nahin hai.

The question of the higher execu-
tives, that is, those who are not co-
vered by the Industrial Dispute; Act
comes up next. I know that that is
a difficult question. After th. investi-
gation is over, if the employer is rash
enough—I do not think that he would
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be so rash enough..certainly he can
resort to measures for wrongfully
dismissing them. For protecting.
them also, this is nhot the way......

Shri Prabhat Kar: So far as the
higher executives are concerned, Gov-
ernment will get almost no co-ope-
ration from them because they are
part and parcel of the administration.
It is the people in the middle rungs
who are not covered by the Industrial
Disputes Act and who are not so high
up as to form part and parcel of the
executive and part and parcel of the
misdeeds, who require protection and
these are the persons also who will'
know much more than the persons
at the lower level and therefore,
their information would be very use-
ful. If we could provide protection-
to thig section of the people, then the
purpose of the present Bill will be-
served.

Shri B. R. Bhagat: I agree with the
hon. Member but it is difficult to
provide for any permanent measure
of protection at this stage at least, I
shall certainly keep this suggestion in
mind and I shall consult my legal
advisers and see if it is possible to
do so. But the difficulty is that it
wil] have other connotations, and,
therefore, we shall have to think owver
the pros and cons.

But I submit that ultimately the-
defence of such people as give infor-
mation for public purposes has to rest
on something stronger, namely the
general climate ang public opinion. If
they have contracts of service etc.,
then the general law would apply
against wrongful dismissals; and the
necessary lega] provisions can be
invoked for the purpose. But ulti--
mately it is a strong public opinion
and a strong public sentiment alone:
which can protect them.

With these words, I move.

Shri Prabhat Kar: If Government
finds that there is some difficulty to-
provide for this, just at this particu-
lar moment, I would submit that we
can sit with the hon. Minister and’
make suggestions to Government, and’
if they have got an intention to pro-
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vide for thig matter in a better
manner, thig difficulty can be solved
when we take up the next amending
Mr. Deputy-Speaker: The question

l‘w

“That the Bill further to amend

the Companies Act, 1956, be taken
into consideration.”.

The motion was adopted.

sClause 2—(Insertion of new  sub-
heading and section after section
6354 of Act I of 1956)
Shri Dandeker: I beg to move:
(i) Page 2, after line 8, insert—
“Explanation.—(1) An investiga-
tion shall be deemeq to com-
mence on the date of the re-
ceipt of intimation by a com-
pany of the appointment of
an inspector under sections
235, 237, 239, 247, and 249
(1) (a) or on the date of re-
ceipt of a requisition to fur-
nish information to Govern-
ment under sections 248 and
249(1) (b).

(2) An investigation shall be
deemeq to end on the sub-
mission of the report of the
inspector under sectiong 235,
287, 239, 247 and 249 (1) (a)
or on gubmission of the infor-
mation requireq under sec-
tions 248 ang 249 (1) (b):

Provideq that in each case this
section shall be operative
only up to a period of twelve
monthg from the commence-
ment of the investigation.”.
(1).

(ii) Page 2, lines 20 and 21, omit
“be fina] and”. (2).

I have listeneq with great respect
to the hon. Minister’s exposition of
-the reasons why he thinks that these
amendments are not necessary. I was
‘hoping not to have to take the House
through the tedious procesg of a con-
sideration of this matter section by
-section, but now this is unavoidable.

SEPTEMBER 21, 1964

(Amendment) Bill 2830

My first amendement which says
that explanationg 1 and 2 be inserted
after line 8 at page 2 was merely
intendeq to indicate with some pre-
cision what the commencement of an
investigation was and what the ending
of an investigation was. I would
submit that anyone who is going to
be placed in jeopardy for an action
which he might take ought to know
the date from which the liability or
the embargo or moratorium oy what-
ever it is, begins; the party who is
going to be placed in jeopardy ought
to know the date from which this lia-
bility not to take action against the
employee begins,—in regarq to the
merits of which I have already said
that I am entirely in ggreement with
the principle of it—ang the date on
which thig liability ought to end.

I have tried to find out whether it
is possible by reading these sections
themselves to understand when the
liability or embargo begins. Possi-
bly, the hon. Minister is right,—and
I say only ‘possibly’ because he has
more competent legal advisers than
I have, possibly he is right in saying
that under sections 235 and 237 of the
Companies Act, the embargo begins
from the date of the appointment of
the inspector. My proposed “Expla-
nation” was concernedq with saying
that it should commence from the
date on which the company concern-
ed knew about the appointment of
the inspector.

In other words, there is bound to
be a lacuna in time from the date of
the order of appointment of an ins-
pector under section 235 ang simi-
larly the date of appointment of an
inspector under section 237, ang the
date on which the company comes to
know about such appointment. I agree
with the Minister that the investiga-
tions under these sections do begin
with the appointment of an ispector.
The amendment I have by way of
Explanation (1) says that the disabi-
lity as regards action against an em-
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ployee shoulq begin from the date on
which the employer is informed
or adviseq of the appointment of the
inspector. That seems to me soO
plainly necessary namely to know of
the appointment of an inspector,
before anybody can attach 5 liability
to the employer company. That posi-
tion in terms of the date on which
the company concerneq is informed of
the date of appointment of the ins-
pector, would seem to be the least
that woulq be necessary in the cir-
cumstances,

But I would go a little further and
ask the Minister to consider sec-
tion 239(1) which says:

“If an inspector appointeqd under
section 235 or 237 to investigate
the affairs of a company. . . ."—

let us call it company X—

“thinks it necessary for the
purposes of his investigation to
investigate also the affairs of”

another lot of companies,—they are
all described there in that section—
then those companies are also under
the disability that they may not dis-
charge or otherwise punish their em-
ployees. How is anybody to know that
this inspector “so thinks.” In respect
of certain of the sub-sectiong there,
there is perhaps adequate protection
because action cannot be taken by the
inspector except with the prior sanc-
tion of the Central Government. Sub-
section (2) of sec. 239 of the Com-
panies Act makes it clear that in case
of certain types of companies which
the inspector may think necessary
‘should be investigated, no such action
can be {aken without the prior appro-
val of the Central Government; and
the Central Government have to give
prior notice to the company concern-
ed. In these types of cases, the receipt
of a notice to show cause would act as
‘a warning as to the date of commence-
ment of this particular embargo. But
what about the other companies, the
other bodies corporates or persons,

1153(Ai)LSD—T.
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namely, those in sub-sectlon (1)(a)
of sec. 239:

“any other body corporate
which is, or has at any relevant
time, been the company's subsi-
diary or holding company or a
subsidiary of its holding company
or holding company of its subsi-
diary""—

It does not make sense to me; but it is
there,—and similary in section 239(1)
(b) ()—

“any other body corporate
which is, or has at any relevant
time, been managed,

(i) by any person as managing
agent or as secretaries and
treasurers Or ag managing
director or manager who is or
Was........ " ete. ete.

I have been a managing director. Some
other companies quite unknown to me
may now be under investigation, some
other companieg altogether. The ins-
pector may “think” in that connection
that my affairs have got to be inves-
tigated. In my case, when does the
embargo on disciplinary action against
my employees begin? I just do not
know. When am I supposed to be
committing an offence involving dire
consequences—financial or perhaps by
way of imprisonment; I have not gone
into it in detail, but you see, sir, how
absurd it is?, Am I supposeq to be
committing these offences without any
means of knowing that I am in jeo-
pardy as from a particular date? Or
am I just to hope for the best? If I
am running my present business and
dealing with my employers properly
in respect of disciplinary matters, am
I just to hope for the best that I am
not committing any offence?

In order to get' this clear beyond
doubt, I have suggested that a defini-
tion with some precision be incorpo-
rated. If an alternative way of ex-
pressing the same thing with some
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precision were indicategq to me, I

would very gladly accept it.

My point is this. Everyone con-
cerned, who is going to be in jeopardy
for contravention of a new law, for
commission of a new offence that 1s
now being created, must know when
his liability in termg of this particular
punitive provision begins. Similarly
there are investigating sections, sec-
tions 248 and 249 (1) (b) which are
concerned simply with asking compa-
nies for information. I see no reason
why it should not be specified that In
regard to a company, of whom infor-
mation is being asked, the embargo
on action against its employees begins
from the date on which it receives the
requisition to give information. It seem
to me the simplest possible terms in
which to indicate when a particular
specific liability that is geared to a
specific situation of an investigating
character begins.

The second “Explanation”, which is
a part from the first amendment, con-
cerns the other end of this whole pro-
cess. When does this embargo end?
When am I free of the moratorium or
embargo on punitive action against
employees? Am I just to assume it
goes on for days and days, months and
months and years anq years? Or i§
there a point of time at which I can
say I am out of this jeopardy? There-
fore, I have suggested a very speci-
fic definition as to the point of time
at which it ceases.

The third part of my first amend-
ment is concerned with merely indi-
cating that there has got to be an
overall time limit on this sort of
thing. It should not be indefinite.
So 1 really must move these amend-
ments. I am sorry, but I think they
are very necessary in the interest of
these people who are most concerned.

The second amendment which I have
proposeq concerns the question of
appeal. I do not think it is proper
to go on and on with this sort of mas-
sive legislation investing non-judicial
authority with final decisive power.

SEPTEMBER 21, 1964

(Amendment) Bill 2834

I would say with great respect that
the rule of law ought not to be so
lightly brushed aside. Therefore, the
amendment No, 2 which seekg to omit
the words ‘be final and’ in page 2,
lines 20 an 21 is necessary.

Shri B. R, Bhagat: I have already
dealt with the substance of the
amendments of the hon.  Member.
But since he has elaborated his argu-
ments, I would like to supplement
only this much. It is not as if only
during the period of investigation the
company will not take action against
its employees but it hag to send to
the Company Law Boarq the reasons
for taking action against them.
The company must know when such
liability begins. I think in ordinary
cases all these sections provide, but he
says that the liability should be there
only when the notice reaches.
But as I pointeq out a case, orly a
day before the Ordinance action was
taken. Somehow or other, they come
to know. Information through other
ways angd sources is not unknown.
But these can be marginal cases
in which not the bona fide of a con-
cern but the mala fide interest is
involved. In all bona fide cases, no
difficulty will arise. It is not the
intention of this measure to put a lia-
bility upon the employer or company
when they have no means of knowing
it

Then he has objected to the finality
of the appeal provision. But here it
goes to the tribunal whose decision
will be final. So there are so many
remedies open to the company. He has
said that the decision of the tribunal
should not be final. I may tell him
that even earlier, when the section
wag frameq the Act provideq that
appeal from the tribunal can be only
on points of law and not on points
of fact. Therefore, on that basis,
these matters are not matterg of law;
they are matters of fact, they cannot
be matters of law. Therefore, the
decision of the tribunal has been made
final
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He has raised another point, which
is also in the body of his amendment,
that 3 period of twelve months should
be there for the investigation. I was
looking through the actual investi-
gations that are in operation, and in
al] the cases the period of twelve
months ig very inadequate, not for the
reason only that it is not physically
possible to complete the investigation,
but because often times the co-ope-
ration from the company is not forth-
coming, and they go to courtg for
writs etc., and the matter is kept
pending for two or three years. That
is the reason why a period of twelve
monthg cannot be accepted. When,
an investigating body is appointed, the
period is already given. Therefore, I
am sorry I am not able to accept the
amendment.

Mr. Deputy-Speaker: I put amend-
ment No. 1 to the vote of the House.

Amendment No. 1 was put and ne-
gatived,

Mr. Deputy-Speaker: I put amend-
ment No. 2 to the vote of the House.

Amendment No. 2 was put and ne-
gatived,

Mr. Deputy-Speaker: The question
is:

“That Clause 2 stand part of the
Bin.”

The motion was adopted,
Clause 2 was added to the Bill.

Mr. Deputy-Speaker: The question
is:

“That Clause 3 stand part of the
BilL”

The motion was adopted,

€lause 3 was added to the Bill.

BHADRA 30, 1886 (SAKA)

Demands for 2836
Supplementary Grants

Mr. Deputy-Speaker: The question
is:

“Fhat Clause 1, the Enacting
Formula and the Title stand part
of the Bill.”

The motion was adopted.

Clause 1. the Enacting Formula and
the Title were added to the Bill.

Shri B. R. Bhagat: I beg to move:
“That the Bill be passed.”

Mr. Deputy-Speaker: The question

182
“That the Bill be passed.”
The motion was adopted.

ot wm fog (Igaea) - SumeEE
RIS, 39 99T I TG & |

Y Iy SEEdT FT OTW ¢
W I W T AR |

Mr. Deputy-Speaker: Now there is
quorum.

15.03 hrs.

DEMANDS* FOR SUPPLEMENTARY
GRANTS (GENERAL), 1964-65.

Mr. Deputy-Speaker: Now, we
take up discussion ang voting on the
Supplementary Demands for Grants
in respect of the Budget (General)
for 1964-65.

DeEmaND No, 53—DeLmx

Mr. Deputy-Speaker: Motion mov-
ed:

“Phat a supplementary sum not
exceeding Rs. 50,00,000 be grant-

‘Move?l-with the: recommendation of
the President.



