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ment Bill
Tht; hon. Deputy Minister stated 

that it is a m.'ittor lor considefation 
whethor "We should enact under Arti
cle 2-j (2J (b) of the Cnnstitution to 
provide entry intri tomples to all 
Hindus or any section tlitroof ight 
has admiltcci that tlie U P, Govern
ment and :u, iJf hay Government 
have done iL nlriady. I had pointedly 
asked what Government at India 
has done s > '' ji' us Delhi and otiher 
Union ter: iii,. r-r;. r̂oriL-cfrntd. But, 
she has now as^uri-J ;î  that enquiry 
will be made and necessary action will 
be taken on that. It is really impor
tant from this point of view, that once 
the other non-Harijans, the backward 
classes particularly, are allowed to 
enter these temples, I think, there will 
be no difficulty for Harijans to do it 
afterwards.

As I said, the removal of untoucho- 
bility is linked with the amelioration 
o f the conditions oi the non-Schedul- 
ed Castes and Backward Classes and 
their being allowed to enter the tem
ples and other places. Therefore, 1 
aM>eal to the Home Minister either to 
bring in necessary legislation—to see 
that the Bill is brought as early as 
possible, under Article 25 (2) (b) of 
the Constitution—or to extend some cif 
the Acts which are in force in Bombay 
and U.P, to the Union territories. I 
also feel- ,̂that the Central Govern
ment should be a model to the State 
Governments in the matter oi amelio
ration work for the Scheduled Castes.
It is no use telling that we have refer
red the matter to the State Govern
ment and that they are taking action.
Is it not necessary that the Govern
ment of India should be a model to 
the State Govermnents in this res
pect? I hope our Home Minister who 
Is very sympathetic towards Schedul
ed’ Castes and Tribes will take some 
positive action with regard to this,

When this Act was before the Joint 
Committee, they made a valuable sug
gestion that in each State there 
should be a committee to review the 
implementation of the Act. Except 
M. P., no other State, I think, has 
taken that action. It is necessary that
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there should be such a committee to 
review the progress aiid implemen- 
tatifjii of thi.s particular A ct 
It has been admitted that 
this Act has not been implemented 
prop^i-ly ioT tw j reasons. Firstly, the 
police are not taking cognisance of 
these cases und secondly, even the 
Harijans on account of their economic 
conditions are not able to go and lodge 
complaints again.st taste Hindus who 
arc usually of richer class. So, I re
quest the Home Minister to issue ins
tructions to State Governments to im- 
pkmcjit this Act in all earnestness. 
The hon. Deputy Home Minister had 
assuiL';! th^t acti l- is being taken 
about these matter..; and so I request 
the House to permit me to withdraw 
the Bill.

Mr. Cbainnan; Has the hon. Member 
leave of the House to withdraw hia 
BiU?

TTie Bill was, bj; leave, ujifhdTotwi.

16JU hn.

HINDU SUCCESSION (AMEND
MENT) B U X  

(Amendment of Section 30) by Shri 
Hem Raj

Sbri Hem Raj (Kangra): Sir, I beg 
to move:

“That the Bill further to amend 
the Hindu Succession Act, 1950 
be taken into consideration.”

Sir, in this BiU I have suggested 
amendment to section 30 of the Hindu 
Succession Act. It has been necessitat
ed due to special circumstances which 
obtain in Punjab. Before I proceed 
to the specific points, I deem it pro
per to bring to the notice of the 
House the special differences which 
exist in Punjab for which reason this 
Bill has been necessitated. As an 
eminent lawyer, you, Mr, Chairm;tn, 
know that there are two schools: the 
mitakshara and dayabagha. The 
former recognises both devolution of 
property by survivorship and by suc
cession. But survivorship applies to 
joint family and succession to pro
perty held in absolute ownership by
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[Shri Hem Haj] 
the last owner. In dayabagha there 
is only one *sort of devolution and it 
is succession. Every member in a 
joint Hindu family under dayabagha 
holds his interest in a separate share. 
In the Punjab it is the village com 
munity which holds the property in 
common. In the Punjab, whether they 
follow the agricultural profession or 
any other profession, if they were In
habiting the villages, they were also 
governed by the custom. By anc 
large in the Punjab it was customary 
law that prevailed and it was neither 
the Muhammadan law nor the Hindu 
law. Whether they wefe Muham
madans or Hindus or Sikhs, everybody 
was governed not by their personal 
la’ v but by the cuslomary law of the 
Punjab.

Section 5 of the Punjab Customary 
ijaw  Act, 1872, is to the following 
effect. In questions regarding succes
sion. spccial properly t>I femislcs, be
trothal, marriage, divorce, dower, 
adoption, guardianship. minorii.v, 
bastardy, family relations, wills, lega
cies, gift. ,̂ partitions, or any religious 
us.ige or institution, the rule of deci
sion shall be any custom applicable 
ro the parties concerned, which is not 
contrary to justice, equity and good 
conscience, and has not been by this or 

by any other enactment altered or 
abolished and has not been declared 

to be void by any competent authority

Sir Rattigan was the first person 
who codified the customary law in 
Punjab, and he appropriately remark
ed .that custom in Punjab is the first 
rule of decision in all questions re- 
gardint all these matters which I en-

■ipratcd above. Consequently, he 
; iciated four principles of succes- 

These principles which he enun- 
ted were these: ‘there are four

leading canons governing succession 
to  Qji estate  among,*^! ag ricu ltu ris ts : 
first, that male descendants invariably 
exclude the widow and all other rela
tions; second, that when the male line 
of descendants has died out, it is 
treated as never having existed, the 
last male who left descendants being

regarded as the propositus; third, 
that a right of representation exists, 
whereby descendants in different deg
rees from a common ancestor succeed 
to the share which their immediate 
ancestor, il alive, would succeed to; 
and fourth, that females other than 
the widow or mother of the deceased 
are usually excluded by near male 
collaterals, an exception being occa
sionally allowed tn favour of daughters 
or their issue, chiefly amongst tribes 
that are strictly endogamous.”

These ate the four principles on 
which the whole customary law of the 
Punjab was based. That law tias 
been interpreted in the high court, as 
I have said earlier, to the effect that 
al] the castes, whether Muhammadan 
or Hindu or Sikh, were governed not 
by their personal law but by the 
customary law in the Punjab, Thus, 
there was no joint family so far as 
Punjab was concerned. It was succes
sion and customary law that governed 
the whole thing

There was one more feature under 
custom. That is, in re.spt ĉt of ances
tral property in the hands of an indi
vidual there existed some sort of re
siduary interest in all the descendants 

of the first cflvnur or body ol owners 
however remote and contingent may 
be the probability of some among such 
descendants even having the enjoy
ment ot the property. The owner in 
pos,;ession was not regarded as the 
sole owner, but when he died, the 
property by devolution devolved even 
on the farthest possible agnate. It 
was an agnatic theory. According to 
that theory, the property in the village 
ultimately belongs to the village pro
prietary body who w^'re descendants 
from the common ancestors. The 
owner in possession i.i not regarded 
as having the whole sole interest in 
tliLr ]>ropei'ty and power to disposeofit 
so a ;/j defeat the expectation even of 
the farthest reversioner. So, the 
theory in Punjab is that the land ulti
mately belongs to the tribe or the 
village community and the owner of 
the property for the time being is not
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Suppose there was a holder of a 
property and he wanted to alienate 
that property. His alienatiori could be 
challenged not only by the son, but 
even by the farthest reversioner. Ihe 
whole village proprietory body of that 
village had some interest in the land 
o f the owner. This right was subse
quently by leeislation circumscribed 
to five degrees. That is to say, sup
posing there was a owner A. If be 
alienates* some property, that could be 
challenged not by everybody, but 
under Act I and Act II of 1920, it 
could be challenged by anybody upto 
five degrees, i.e., up to the great-great 

grnndson.

What I want to bring to the notice 
ot this House ia that the owner of the 
propery did not become the full owner 
ot the property and if he wanted to 
alienate the property, his rights were 
circumscribed and his great-great 
grandion could ahallenge it in the 
direct line. It could also be challeng
ed by any person who was within five 
degrees from the common ancestor 
This was the state of affairs in Punjab.

But when wo pas-sed the Hindu Suc
cession Act. we were very chary and 
we wanted to make the fair sex or 
the female sex a full owner, whereas 
she was only a limited owner till then. 
Not only did we make her full owner, 
but so far as Punjab was concerned, 
the rights of the male owner remained 
the samL' while the righls of the 
female owner became unlimited 
As I just explained, in Punjab, under 
the customary law, the male owner is 
not the full owner so far as ancenstral 
property is contained. His rights are 
restricted by descendants up to fifth 
degree or if there is any common an* 
cestor by collaterals coming in the 
fifth det'ee. So, if he succeeds, he 
succeeds not as a full ownei, but hij 
rights are circumscribed by that cus
tom. Under the Hindu Succession Act

1884 (S.AKA) 5«cceirion (Amendment)
B il l

which we passed in 19S6, we wanted 
to make a uniform code for inheri
tance. We also wanted to give equal 
status both to the males and females. 
The third thing was that there the 
Hindu female was made the full 
owner. The list of heirs has been 
defined as of four categories and un
der section 30, a Hindu coparcener has 
been given the right to will the pro
perty. But those rights which we 
gave under the Hindu Succession Act 
did not touch the Punjab customary 
Jaw. The Punjfb custom remained as 
it was.

^RFTffT 5Frt

OT irt VTT^ T
^ ^  if ^  I
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Shrl Hem Raj: I was just submit
ting, Sir, that under the Hindu Suc
cession Act that we passed in 1956 we 
wanted to give more and more to the 
fair sex. That we did. But ultim ate 
ly what happened was, so far as 
Punjab is concerned, the powers of 
the males remained rather limited
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[Shi'i Hem Raj] 
while the powers of the females be
came unlimited. What we wanted un
der the Constitution was that there 
should be a civil code and the males 
and females should enjoy equal 
powers.

Under Dayabhaga mode of devolu
tion, in dealing with property the 
owner could dispore of it in whatever 
manner he liked. But under the Pun
jab customary law, just as I submitted 
earlier, the holder of the property 
could not alienate it because he was a 
limited owner. What I want^ under 
the present circumstances, is that e 
male owner in the Punjab should also 
have the same rights which are being 
enjoyed by the female sex. In the 
Punjab, under the Punjab customary 
law as it is obtaining today, even after 
the passing o f the Hindu Succession 
Act, the rights of the agriculturists, 
the rights o f the villagers, who own 
property by way of land or house, are 
limited.

I would like to make my point a 
little more clear. Suppoaing in the 
Punjab a widow succeeds to a certain 
property. What were her rights be
fore? Previously it she wanted to 
alienate a certain property she could 
not do it unless there was a necessity 
tor it. Similar was the position of a 
male proprietor and he could not also 
alienate a certain property unless there 
was necessity for it or there was some 
act of good management. But what 
has happened now? After the passing 
of the Hindu Succession Act, the 
widow has been given full power. She 
becomes the full owner now. She can 
■ell it, exchange it, gift it away or do 
whatever she likes. But what is the 
position of a male member? Suppos
ing he is going to will away a certain 
property. I take the instance of will
ing away willing away of pro
perty has been provided for under the 
Hindu Succession Act. Suppose a per
son wills away his property; then, 
that w ill can be challenged by his 
collateral in the fifth degree. It can
be challenged by his son or his col

lateral, provided it is ancestral and 
the collaterals are in the fifth degree. 
Consequently, this has broufiht a 
change. So far as the Punjab Cu.^to- 
mary Law is concerned, the Hindu 
Succession Act has brought a change 
by which the position of the male 
owner has been degraded while the 
position of the female owner has been 
upgraded. The object of my Bill is to 
bring the position of the male as well 
as the female on par with eaicb other,

«ft >r5 : WT KHHlH
^  ^  'IT VT,

t  ?

IS  ^7  ̂ ^ n m i ^  I

I will now say what I propose to do 
by my amendment. Section 30 of the 
present Act reads as foUowa:

" t l )  Any Hindu may dispose of 
by will or other testamentary dis
position any property, which is ca
pable of being so disposed of by 
him, in accordance with the provi
sions of the Indian Succession Act, 
1925 (39 of 1925), or any other law 
for the time being in force and ap
plicable to Hindus,

Explonotion,—The interest of 
male Hindu in a Mitakshara copar
cenary property or the interest o f a 
member of a tancad, tavazhi, lllom, 
kutuitib, or kauaru shall, notwith
standing anything contained in thl* 
Act or in any other law for the time 
being in force^ be deemed to be pro
perty capable o f being disposed of 
by him or by her within the mean
ing of this sub-section.

(2) For the removal of doubts it 
is hereby declared tliat iiuthiii^ con-  ̂
tained in sub-section ( 1) shall affect 
the right to maintenance o f any heir 
specified in the Schedule..........”

Under this section, a coparcener hai 
been given the power to will away
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his property. Still, the joint Hindu 
family is not dismembered, Even if 
he wills away his property, that pro
perty will remain there. So, I sub
mit that under the Punjab Customary 
Jjaw even this power which has been 
given undet the Hindu Suctession Act 
has been denied to them.

In ttiis connection, I will just quote 
one I'ullng which has recently been 
given, only last year, by the Punjab 
High Court, It was the case of a 
H ndu Jat agriculturist. He had no 
heirs of his, Consequenitly, he willed 
his property to a certain person. Then, 
certain interested persons brought a 
declaratory suit. Consequently, it was 
argued that after the passing of the 
Hindu Succession Act. the Punjab Cus
tomary Law did not apply. But, then, 
the High Court held that it was not 
so, and, so far as the Punjab Cua  ̂
tomary Law is concerned, the Hindu 
Succession Act does not to«ch it and 
alienation oi it was set aside. Here 
I  will read a few  paragraphs ot that 
judgmemt and case. The heading is;

“Hindu Law—Applicability— 
Hindus in Puiyaib are governed by 
Mitakshara— A^iculturists in 
Punjab are governed by Custo
mary Law,"

"Custom (Punjab)— Ancestral 
property—Restrictions an power 
to alienate"

"Hindu Succession Art (1956) 
sections 4 «nd 30—Disposal at 
ancestral property by will— 
Hindu maleholder govemed by 
Punjab Customary Law—He can
not will away his ancestral pro
perty”

I wiU first read para 14:

“The learned counsel for the 
respondent nought to csntcnd that 
section 14 of the Act creates no 
anomaly lor it merely confers full 
ow ner^ip on the females as dis
tinct from absolute ownership. 
The word “full owner”  according 
to learned cotun5el was used to

eqoatt; females with the male 
owners, but th.s conlen.ion can
not be accepted bceaose the word 
“ full owner” has been interpreted 
to mean an absolute owner by 
their Lordsliips of the Supreme 
Court in Gummalupura Taggina 
Mata da Kotturuswamy vs, Setra 
Veerayya, AIR 1959 SC 577,

'Therefore, the anomaly pointed 
out by the learned cjunsel for 
the appellant does exist, but then 
this may be a case of casus 
omissus and it is not in our pro
vince to supply the lacuna.

The words of the statute are 
clear so far as the female owners 
are concerned. As regards male 
owners, no provision has be«n 
made enlarging their estate and 
tile restrictions on the disposal o f 
certain property have continued as 
such with the only exception aj 
regards coparcenary property aa 
set out in section 30 of the A ct 
As a matter oif fact. Sec, 30 itself 
envisages the existence of tJieso 
restrictions for in the operative^ 
part it proceeds on the basis that 
only that property can be disposed 
of by w i l  a Hindu, •'which ia 
capable o f being so disposed of by 
him', in accordance with the pro
visions of the Indian Succession 
Act or any other law for the time 
being in force and applicable to 
Hindus, It is well known that in 
the Punjab as regards persncis 
governed by the customary law, 
the notion of coparcenary property 
is foreign, A  clear distinction has 
always been maintained between 
Hindus governed by the Mitak- 
Shara school of Hindu law and 
Hindus governed by the custo
mary law of the Punjab,"

Again, their Lordships remarked:

“ I agree with the counsel that 
if by virtue Off section 14 t f  the 
Hindu Succession Act, as has now 
authoritatively been laid down by 
the Supreme Court iij AIR 1959 
SC 577, a female Hindu has been
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given a right of absodute awner- 
ahip over h w  proper^, whereas 
a Kindu mala-holder o t ancestral 
immovable property soverncd by 
the Punjab custom is still s\ibj«ct 
to restrictions on his power at dis
position, tJien there does arise an 
anomaly, the basis or justification 
o f  which is not easy to compre
hend.

The anomaly becomes more 
glaring when we find that even 
the interest of a male Hindu in 
Mi:akshara (^parcenary property 
is aiso to be deemed to be cap
able of being disposed of by will. 
W e have, howevt-r. to see if the 
Legislative intent, as is discera- 
iblu from the language of the sta
tute, is helpful in removing the 
anotnaiy, for if it is not so cap
able, then the remedy does not 
lie in interpretation but in its 
amendment by the L eg i^ U ve 
branch o f the Government, whirfi 
alone is invested with law-making 
p ow er"

Then there is another paragraph 
which .says:

■‘1 may at this stage also in pass
ing observe tliat the proviso to 
Sf. .̂ 6 and the repealing Sec. 31 
of the Act also seem to suggest 
that Parliament while enacting 
this statute, felt more concerned 
with enlarging the rights of Hindu 
women than with abrogating all 
limitation.'! and restrictitins on 
Hindu males in respect o f the 
disposition of their immovable 
property. May be that in its 
anxiety to' ameliorate the position 
o f Hindu women. Parliament fail
ed to notice the anomalou.i ctm- 
.^equences, which have arisen on 
account of the provisions o f this 
A c t ,  b u t  tlie remedy for this
omission lies not with us but else
where."

They conclude by saying:

"Before finally parting with the 
ea. ê. hcfwever, it is desirable to
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draw the atteiiition of ParliAmen.t 
to the anomaly mentioitied above 
so that it our interpretation is 
right anrl the anomaly does need 
removal, the position may be set 
right."

It is under these circtamstances that 
I have brought forward this amend
ing Bill. In seetiom 30 after tihe word* 
"testamentary disposition”  I want to 
insert the wi>rds *‘or by transfer infer 
viuos”  and after the words "or any 
other law" I want to insert the words 
"or customary law” . I also want that 
in the Explanation after words ":n. a 
Mitakshara coparcenary proiperty” , the 
words "or the male proprietor under 
the customary law of the Punjab” 
may be inserted. If these amend
ments of mine under this Bill are 
accepted, the position of the male as 
well as of th<- female under the 
Hindu Succession Act becomes on par 
and a male Hindu in the Punjab under 
the ciistomary law also enjoys the 
same right.

With these words I commend this 
Bill of mine for the consideration of 
this august House.

Mr. Chairman: Motion moved:

"That the Bill further to amend 
the Hindu Succession Act, 1956, 
be taken into consideration."

The Deputy Minister in the Ministry 
of Law (Shri Bibudhendra Mislira): 
Sir, may I at this stage request for
postponement of consideration of this 
Bill? 1 quote see the anxiety of the 
hon. Member. Shri Hem Raj, He seeks 
to remove the an»malies that have 
been pointed out by Their Lordships 
while interprt!ting section 30.

May I submit in this connection 
that the hon. Member's amending Bill 
seeks also to introduce something 
more? He also wants to introduce in 
section 30 w*hich deals with testa
mentary succession the words ‘or by 
transfer inter riuos\ which is com
pletely outside the scope of the Hindu
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Succession Airt itself. It neither 
covered by the principles of testa- 
mentai-y succession m>r by ttie prin
ciples at intestate succession.

Apart from thit, may I say here that 
title judgment referred to has also 
been brought to t>ic notice o f Govern- 
mcnt. A>- a , -jl tact, the Punjab
Govemimeiit have appointed a com
mittee of unquiiy, which is goin^ into 
tlve whole question as to how best the 
Punjab customary law can be amend
ed not only to cover testamentary dis
position of pTLiperty but also to cover 
cases of transfer inter uiitos. And 
that is already under the consideration 
of Government, and it will be better 
if a compi^bensive Bill is brought 
forward, cofvering both testamentary 
succession as well as cases of transfer 
inter jjijjos.

For tKese reas,-;ins, instead of going 
through a Bill hastily like thi,;, may 
T request, that since the matter is 
under the ccxnsideration of Govern
ment. tihe further consideration of the 
BiD may be postpctied

Mr, Chairman: It is the iequp?t of 
the hf>n. Minister that the further con
sideration of the Bill be postponed. I 
supp.;se tihe House agrees witih it.

Several Hon. Members: Yes.

Shri A. C. Guha (Barasat); What 
is the rMcliion of the hon. Mover of 
iihe Bill?

Shri Hem Raj: The hon. Deputy 
Minis'ier h.is just stated the reasons 
why hi' wants a postponement. No 
doubt, I had put one question here.

Shri Unde: What has the lion. Mem
ber got VO say regarding transfeir 
inter vivu:i'; Thic hon. Deputy Minis
ter has .stated that he is transgressing 
the lim.it? and gf>:ng ahead. What has 
the hon. Member got to say regarding 
transfer i»ter rttios? Let him explain 
the position in regard to that.

Shri Pern Ea}: So far as my Bill is 
concerned, according to the version ot
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the hon. Detputy Minister, sucli cus
tom may be prevaiLng in other 
States also, and he has stated that the 
Punjab GoveiTunent have also appoint
ed a committee of enquiry. No doubt, 
that is true. But I had been putting 
questions after questions here, when 
this amending Bill was to be taken \ip, 
but there was no response frcmn Gov
ernment, and, therefore, I thought it 
proper that I should move my amend
ing Bill lor consideration, so that the 
attention of Government may be pin- 
poirited toiwards this amendment of 
the Hindu Succession Act.

Now, if Government are o f the view 
that after getting the report of the 
Punjab Government we should dis
cuss this BU], I have got no objection 
to the Bill being postponed,

Mr. Chairman: I suppose the post
ponement is agreed to by (he House.

Several hon. Members: Yes.

Mr. Chairman: So, the postpone
ment is agreed to by the House.

16.54 hrs.

CODE OF CIVIL PHOCEDURE 
(AMEMDMENT) BILL

(Omti.,. li of .<:ection B7B) 
by SIhri M. L. Dwivedi

Shri M. L. Dwivedi (Hamirpur): I
beg to move:

‘Thai the Bill further to amend 
the Code of Civil Procedure, 1908 
l>e talcen into consideration.".

T
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