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Amendment mode: 

Page I, line I, for "Nineteenth" subs-
titute .. Twentieth" (Shrl K. S. Ramaswamy) 

is: 
MR. DEPUTY-SPEAKER: The Question 

"That the Enacting Formula, as 
amen1ed, stand part of the BUI." 

The motion was adopted. 

The Enacting Formula. as amended was 
added to the Bill. 

The Title wa' added to the Bill 

SHRI KS. RAMASWAMY: I move: 

"That the Bill, as amended, be 
passed." 

MR. DEPUTY-SPEAKER Motion 
moved: 

"That the Bill, as amended, be 
passed." 

SHRI TENNETI VISWANATHAM: 
Sir, As I said, there are about 52 lakhs of 
persons who will be born every year. and 
hereafter, on th' passing of this Bill, the 
puents children will have to be born each 
with ~. 50 in its hands, the fingers. in order 
to pay the fine, because their parents or rela-
tions or their keepers or somebody else 
might fail 10 report about their birth. This 
is the great gift which the Home Ministry 
is giving to the masses of this country. 

MR. DEPUTY-SPEAKER: I am putting 
tho motion to Ihe vote. The Question it: 

"That the Bill, as amended, be 
passed." 

The motion was adopted. 

11.101 brs. 

UNION TaUUTORJES (SEPARATION 
OF JUDICIAL AND EXECUTIVE 

FUNCTIONS) BILL 

THE MINISTER. OF STATE IN THE 
MINISTRY OF HOME AFf'AIItS (SHRI 

VIDYA CHARAN SHUKLA): Sir, I beg 
to move: 

"Tbat the Bill to provide for the 
separation of judicial and ~e ti e 

functions in Union Territories, as seport-
ed by the Joint Committee, he laken 
into consideration." 

15.11 bn. 

[SHRI V ASUDEVAN NAIR in the Chair] 

This Bill was referred to a Joint Com-
mittee of both the Houses. The Joint 
Committee went thoroughly in the entire 
scheme of the Bill. After holding several 
sitting;, this Bill was amended in certain 
respects and the Bill as amen1ed by the 
Joint Committee is now before the House. 
Many amendments which have been moved, 
particularly by Shri Srinibas Misra. were 
also considered by the Joint Committee, but 
none of them has been incorporated. I will 
briefty explain why it is so. There is no 
minute of dissent and so it can be safely 
presumed that those hon. members who 
served on the Committee not only agree 
with the scheme which is unexceptionable 
but also with the details set out in the 
clauses. 

Mainly this Bill seeks to achieve the 
object set out in article 50 of the Constitu-
tion. It is one of the Directive Principles 
that the "State shall take steps to separate 
the judiciary from the executive in the 
public services of the State." While drafting 
the Bill} we have taken most of the provi-
sions from the Punjab (SeparatioD of Judi-
cial and Executive Functions) Act and the 
Bombay (Separation of Judicial and Execu-
tive Functions) Act of 1951. This provides 
for the classification of the magistracy into 
judicial magistrates and executive magistrates 
and investing judicial magistrates with the 
function of trial and disposal of cases and 
the executive magistrates wilh the power of 
enquiring into and disposing of matters of 
a non-judicial cbaracter. The principal 
regarding classification has been set out in 
clause 5. Clause 3 seeks to amend the 
Cr. P.C. in the manner and to the extent 
specified in the Schedule to the Bill. 
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[Shri Vidyacharan Shukla] 
Some new territories were added to 

Himachal Pradesh by dividing Punjab into 
Punjab and Haryana. Therefore, certain 
Acts of the former Punjab State were 
applublc to those parts of Himachal 
Pradesh. In clause 6 we have tried to 
repeal those Acts so that there is complete 
uniformity about separation of judiciary 
from the executive. Our intention is, there 
should be no difference between one Union 
Territory and another. We have tried to do 
it by clause 6. 

I will now mention some important 
amendments moved by Shri Srinibas Misra. 
His main anxiety seems to be that none 
ofthe judicial functions should be entrusted 
to executive officers and .ice .ersa. That 
is also our viewpoint. He has given amend. 
ments regarding the power to take security 
for keeping the peace under section 107 and 
for good behaviour from vagrants and 
suspected persons under sections 109 
and 110. He wants all these powers to be 
entrusted to judicial magistrates. Here his 
exception would have the effect of seeing 
that these powers would remain with the dis· 
lrict magistrates and they will also remain 
with the judicial magistrates of the first class. 
But he wants to take away these powers from 
the executi ve magistrates of the first class. 
I would like to submit that these powers 
are law and order keeping powers. These 
are not judicial powers. The executive 
magistrate while he has the powers does 
not have to decide about any judicial 
matter. Supposing there is a bad character 
and a security has to be taken from him it 
is not a judicial function. If a person 
who has been convicted for theft and on 
whom there is police surveillance is asked 
to report to the police and for that matter a 
security is asked it is not necessarily a 
judicial function, it is more or less a law 
and order keeping function which should 
properly be entrusted to an executive magi .. 
trate. In our Bill we have kept all these 
powers to executive magistrates and we have 
not kept them for the judicial magistrates. 

As I said earlier, the Joint Committee 
pve very careful consideration to the 
provisions of this Bill. We have made 
some changes in the Bill mainly to clarify 
and emphasise the provisions that we have 
incorporated in it. During the delibeta· 

tions of the Joint Committee, I remember, 
there was almost complete unanimity aboul 
the provisions of the BiU and also the arms 
of the Bill. I am sure that unanimity 
would be rellected here also. 

I want to assure the han. House it is 
our intention that there should be a very 
effective separation of judicial functions 
from executive functions and if any hon. 
Member can point out that in any particular 
section or clause of the Bill that is before 
us this separation is not being made in a 
proper manner and certain functions which 
are entrusted to judicial magistrates should 
be transferred 10 executive magistrales or 
.Ice versa, we shall be prepared to consider 
that. Is is not our intention to stand on 
prestige as far as this particular matler is 
concerned, but here we must be convinced 
that those functions which belong 10 judi· 
cial magistrates are going to be given to 
executive magistrates or .lce .ersa. If 
the functions belong to law and order and 
if they belong to the executive field of 
admini.tration they will have 10 be entrust· 
ed to executive magistrates. 

Wilh these introductory remarks, Sir. 
I would request this hon. House to pass 
this BiU which has been very carerully consi. 
dered by the Joint Committee. 

MR. CHAIRMAN: Motion moved: 

"That the Bill to provide for the 
separation of judicial and executive 
I"unctions in Union territories, as report-
ed by the Joint Committee, be taken 
into consideration:" 

SHRI SHIV A CHANDRA JHA: 
Sir (Madhubani) I beg to move: 

• 'That the Bill be circulated for 
the purpose of eliciting opinion thereon 
by the 16th August, 1969." (IS) 

MR. CHAIRMAN: Both the motions 
arc now before the House. 

SHRI M. MEGHACHANDRA (Inner 
Manipur): Mr. Chairman, Sir, I want to 
make a few submissions on this important 
BiU relating to the Union Territories. As a 
matter of fact, I do not want to 110 into 
the details because as a momber of the 
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Joint Committee I have given my support 
to this Bill. I am sure the House will also 
support this particular Bill. 

I only want to submit that this parti-
cular Bill has come after nineteen yean. 
Our Constitution under article 50 envisages 
that the State shall take steps Cor separation 
of judiciary from the executive. It was 
since 1952 or 1953 that efforts were made 
Cor tbe separation of judiciary from execu-
tive in different States and the process has 
been going on. Now, in the year 1969· the 
position of separation of judiciary from 
excutive in the Union territories is beiDl 
recast in this particular Bill. Aa the 
Minister has said, this particular Bill seeks 
to separate the judicial functions from the 
executive and there has been amendment 
oC the Code of Criminal Procedure, 1898 
and provisions for appointment of judicial 
magistrates. 

In this connection, I want to say some-
thin, about tbe judicial. in tbe Union 
Territory of Manipur and Tripura. In clause 
8 and many other provisions of this Bill 
there is an expression "in consultation with 
the High Court having jurisdiction in rela-
tion to the Union territory concerned", 
wbich is very important. In Manipur and 
Tripura we have Judicial Commissioner's 
Court which. is a one-man's court. It does 
not function whole-time eitber in Manipur 
or in Tripura. The one-man judge will 
stay for 15 days in Tripura and another 
15 days in Manipur. Moreover, there is 
inadequacy in the administration of justice 
when a one-man judge is giving judgments 
and carrying out the administration of 
justice. 

In this connection, I want to submit 
that there bas been a long-standing demand 
Crom the people of Manipur Cor a separate 
court. The Manipur bar also passed a 
resolution in the year 1968 and made a 
recommendation to the Home Ministry oC 
the Government of India to this effect. 
Moreover, it is not possible to dispose of 
all the pending cases by one judge who is 
not working whole-time. In reply to 
Unstarred Question No. 6847, answered on 
18th April 1969, about the disposal of cases 
in Judicial Commissioner's Court Manipur, 
it has been stated: 

FllIICtlolU etc.) Bill 

"396 cases as on 1.4.69 including 
two applications for leave to appeal to 
the Supreme Court." 

So, even application for leave to appeal 
to the Supreme Court takes one year for 
disposal, which is not a satisfactory state 
of affairs. Nearly 400 cases are pending 
in the court of the Judicial Commissioner 
as on 1-4-69. Therefore, if this process of 
separation of judiciary from tbe executive 
is to be carried to its fullest extent, tben the 
question of upgrading the Court of the 
Judicial Commissioner to that of a High 
Court should also be taken up. 

In clause 8, relating to power to remove 
difficulties, it is stated that the Central 
Government can do it "in consultation witb 
the High Court having jurisdiction in rela-
tion to tbe Union territory concerned". 
Therefore, I would appeal to tbe House and 
the Home ~ini t y to take action to see 
that tbere will be a High Court in Matlipur 
ilDd Tripura. Here I would like to quote 
wbat the Manipur Bar had said in a resolu-
tion passed by them on 12-1-68: 

" ... the present arrangement under 
the provisions of tbe Judicial Com-
missioner's Court (Declaration as High 
Courts) Act, 1950 whicb gives power 
to the Judicial Commissioner to exor-
cise the powers of the Higb Court for 
certain purposes baa proved inadequate 
and caDDot therefore be substituted for 
a High Court exercising jurisdiction in 
the States and concurrently over some 
of the Union territories. 

"The administration of justice by 
one judge as High Court even for some 
purposes needs to be avoided even in 
the interest of justice. While some 
Union Territories are under the jurisdic-
tion of some existiDl High Courts and 
certain Union Territory is having its 
own High Court, only a few Union 
Territories are baving the Judicial 
Commissioner's Courts with only one 
judJIC to administer justice. This arrange-
ment is found inadequate and has its 
own inherent defects. 

While under Article 241 of the 
Constitution, Parliament bas to consti-
tute a High Court for a Union Terri-
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[Shri M. Mcghachaodra] 
tory or declare any court in any luch 
Territory to be a High Court for a\1 or 
any other purposes of the Constitution, 
it is time for the Union Territory of 
Maoipur to have a High Court of hor 
own. This will meet the aspirations of 
the people and the desire of the mem-
bers of the Bar and ultimately the cause 
of ti e.~' 

So, my humble submission is that in pass-
ing this Bill, the Government should take 
up the question of upgrading the Court of 
Judicial Commissioner and at least Manipur 
and Tripura should ~ e High Courts 
having at least two Judges. If that is done, 
I think, the cause of justice wi\1 be met and 
the separation of judiciary from executive 
which this Bill seeks to do will be met. 

With these words, I support it. 
SHRI HEM RAJ (Kangra): Mr. 

Chairman, Sir, I rise to support the BiU. 
It was a long-standing need that the Union 
Territories which were directly under the 
Central Government should have tbe benefit 
of the separation of tbe judiciary from tbe 
executive. It was due much earlier. 
Anyhow, belated though it may be, it is a 
happy thing that it has come about. 

So far as the integrated areas of Punjab 
with Himachal Pradesh are concerned, there 
the separation of the judiciary from the 
executive was already complete. So far as 
the old Himachal Pradesh area was con-
cerned, there it was not done. Now, afler 
this Bill is passed, both the areas wi\1 have 
a uniform law and so also all the Union 
Territories. 

Before I come to the main provisions 
of the Bill, I am rather surprised to see that 
the Home Ministry which is running the 
show in the Union Territory of Himacbal 
Pradesb has not been able to, for the last 2, years, put the seniority of officers in 
order. On the I st of November, 1966, tbe 
integration of the Punjab hill area 100k 
place with old Himachal Pradesh. At that 
time, 13 judicial officers from Punjab were 
transferred to Himacbal Pradesh. Out of 
those 13 officers, one bas gone back to 
HaryaDa and three have gone back to 
Punjab. So, nine officers remain there. At 
the same time, there were only eigbt officers 

in Himachal Pradesh judiciary an d, out of 
them, one has gone back to his puo nt pO.t 
and seven offi:ers remlin there. For these 
160fficer3, in the last 2, years, the Home 
Ministry h1s not be!n able to put the 
seniority in ord... Witb the consequent 
result, what is happening is that in respect 
of aU th.se offi:ers who have been transferred 
from Punjab, though they are senior, their 
seniority is being igo )red. What I am 
submitting is that, at the present moment, 
in Himachal Pradesh, ad hoc appointments 
are b,ing mlde simply to favour certain 
persons in order to mar the seniority of 
persons who have been transferred from 
Punjab. This is not only bappening in 
01lC department. This is happening in aU 
the departments in HimlChal Prade'h. Tbe 
officers of t ~ old area of ima ~1 Pradesh 
are b.ing given ad hoc promotions simply 
for the purp:>se of marring the chances of 
seniority of the people who have been trans-
ferred from Punjab. 

Therefore, I would request the Home 
Ministry to take e~ ly steps, not only in 
respect of judicial department but in respect 
of all the otber departm.nts also, and see 
t ~t the selliority of tbe officers who ~ e 

been transferred from Punjab areas to 
Himachal Pradesh is fiKed as euly as 
p)Ssible. Already 2l years have pa.sed. I 
want to kn)W from the hon. om~ Minister 
how much longer time would tbey take to 
decide the seniority of tho'" offi :ers, 16 
judicial offi:.rs ani other officers who are 
serving there. This should be done as early 
as possible so tbat the dissatisfaction that 
is prevailing in the minds of those officers 
may be removed. 

The Himachal Pradesh Government bave 
issued a circular that no further ud hoc 
appointments will ~ made, but having 
issued that circular, they are ignoring it aad 
are still making appointments. I would 
request the hon. Minister to take an early 
peep into tbis matter and remove the 
dissatisfaction that is prevailing in the minds 
of those officers. 

The second point that the bon. Minister 
was kind enough to tell the Hou!IC was that 
the executive functions bave been entrusted 
to the executive magistrates. So far as 
clause S is concerned, I bave Dot been able 
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to understand the expressions-:-sanctioning 
-prosecution and withdrawing prosecution. 

They have also been entrusted to the 
executive magistrates. I think, both these 
require a judicial mind-sanctioning prosecu-
tion and withdrawing the prosecution. 
Therefore, these two powers should not he 
given to the executive magistrates and 
should remain with the judicial magistrates. 

So far as hill areas are concerned, I 
would make a request to the hon. Home 
Minister. Now that he has separated the 
judiciary from tbe executive in very sub-
division, so far as the hill areas are concerned 
I would request him that all such judicial 
magistrates should also be given the powers 
of a sub-judge. In the hill areas, a very 
wide distance has to he covered. If a 
separate judicial magistrate is to be put, 
why should he not he invested with the 
civil powers? This may be done so that 
all tbose persons who have to travel miles 
together in tbe hill area&-it will take two 
or tbree days for tbose areas to be covered--
may be able to get justice at a central place, 
both civil as well as criminal. I would 
request the bon. Home Minister to take 
this into consideration and recommend to 
the High Court that tbe judicial magistrates 
sbould also be given the civil powers. 

A point has been raised by my colleague, 
Shri Misra, regarding cases under sections 
107, 109 and 11 O. If tbat is not acceptable 
to the hon. Home Minister, be may kindly 
consider section 144, 145 and 147, because, 
they coneem property and bere a judicial 
mind has to be applied. So far as the 
cases UDder sections 144, 145 and 147 are 
concerned, they sbould be taken out from 
tbe purview of the executive magistralllS and 
tbey should be entrusted to tbe judicial 
magistrates. 

I tbink, tbe hon. Minister will consider 
all my suggestions and will take early steps 
for fixing tbe seniority of the judicial officers 
who have been transferred from Punjab and 
also for recommending to tbe High Court 
to invest all tbose judicial magistrates witb 
civil powers also. 

Witb tbese words, I support tbe Bill. 
SHRI SRINIBAS MISRA (Cuttack): 

Mr. Cbairman, although "lCry1ate, still after 

Functians etc) Bill 

a period of about 22 years tbis Government 
is coming forward witb a Bill to separate 
the judiciary from tbe executive in order to 
implement tbe Directive Principles under 
Art. IS, at least in a limited spbere of the 
Union Territory. 

So far as the principle is concerned, I 
whole-beartedly welcome tbe Bill because it 
is a measure in the right direction. But I 
will take tbe Minister at his word tbat be 
will bring certain matters witbin tbe purview 
of tbe Judicial Magistrate if it is pointed 
out tbat tbey really come within the judicial 
sphere. Also tbere are compelling circums-
tances which will compel the Minister to 
bring certain matters within the judicial 
spbere although he has in the Bill put them 
under the executive sphere. 

For the purpose of separation of judicial 
functions from the executive functions two 
things are to be borne in mind. What is 
a judicial function? What is an executive 
function? The judicial function is that 
wbich involves the exercise of judicial mind, 
involves examination of witnesses, sifting of 
evidence and coming to a conclusi on. That 
is the judicial process. It is separate from 
the executive process of taking action on 
certain tbings wbatever may be the reason. 
It does not mean examining witnesses, 
examiJling documents, coming to a decision 
and sifting of evidence. Here in clause 5 
of tbe Bill tbis distinction ha. been clearly 
kept in mind: 

"Where under any law the 
functions exercisable by a Magistrate 
relate to matters which involve the 
appreciation or sifting of evidence or 
the formulation of any decision which 
exposes any person to any punishment, 
or penalty, or detention in custody 
pending investigation, inquiry or trial 
or would have the effect of sendinl 
him for trial before any court, such 
functions shall, subject to the provisions 
of tbis Act and the Code of Criminal 
Procedure, 1898, as amended by tbis 
Act, be exercisable by a Judicial Magis-
trate .... " 

So this Bill fixes it as a principle as to 
what is a judicial function and rightly so. 
Now it has to be seen whetber this principle 
has been observed in the body of the. Bill. 
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[Shri Srinibas Misra] 
This Bill consists of two parts-(I) the Bill 
proper and (2) the Schedule. After enun· 
ciating the principle and gIVIng certain 
power to the Magistrates of the Union 
Territories which is another step in the 
right direction, a schedule has beeo appended 
to the Bill. Some amendments are sought 
to be made in the Criminal Procedure Code 
for giving effect to the provisions of this 
Bill. So the Schedule is subject to Sec. S. 

In this Bill the Criminal Procedure Code 
is sought to be amended so as to put such 
provisions of Sections 107, 108, 109 and 110 
of the Cr.P.C. and also 113 and 145 under 
the Executive Magistrate. We all know 
how the British regime used Sections 107 
to 110 against the freedom fighters and 
against the people of this country. Even 
DOW lOme Governments are also showing 
an expert hand in making use of Sections 
107·110 for curbing popular agitation. These 
ai'll handy weapons in the hand s of Police 
and in the hands of Magistracy to .uppress 
the people whenever the executive wants it. 
That is why there has been a regular 
agitation that these provisions should be 
taken out from the hands of the executive 
and should be entrusted to the judiciary. 

Secondly in certaio States where there 
has been a separation of the Executive from 
the Judiciary, these malters have been left 
undecided. We expected that when the 
Union Government is coming forward with 
such a Bill, they would take a clear stand 
regarding these matters. To illustrate I 
will refer to thosa sections of the Criminal 
Procedure Code and try to show to the 
Minister so that he will be true to his 
word and will transfer Ihe matters from 
executive 10 the judiciary, These sections 
relate to shifting of evidence, appreciation 
of eviden;:e and coming to a conclusion and 
subjecting some citizen to some disqualifica· 
tion, detention and imprisonment. 

Section 107 says like this. I do not 
want to read out Ihe whole section. . I 
will read Ihe beading only. I say: "Security 
for keeping the Peace in other case. and 
security for good behaviour. " Except the 
cases mentioned, in other cases. security is 
necessary. Section 108 provides for 
"Security for good behaviJur from persons 
disseminating seditious matter." I will 
now point out bow it is being used. 

Section 109 provides for security for 
load behaviour from vagrants and suspected 
persons. 

Now, while moving about from Delhi 
to Haryana, I may be called a vagrant and 
may be sedt to prison. 

Now, section 110 provide, for security 
for BOO4 behaviour from habitual offenders. 

The procedure for the exerci se of the 
powers under sections 107 to 110 are laid 
down in S:ctions 112 to 117. 

Section 112 requires t ~t the' order 
shJuld be communicated, n )tice should be 
given in writing to the person concerned. 
Section 113 requires that if the person in 
respect of whom such order is made is 
present, in court it shall be reld over to him, 
or, if he so desires the substance thereof shall 
be explained to him. 

I would like to mention Section 117. It 
says: 

"117(1) When an order in section 112 
had been read or explained un1er 
section 113 to a preson preieDt 
in Court, or when any perron 
appears or is brought before a 
Magistrate in compliance with, or 
in execution of, - a summons or 
warrant issu!d under section 114, 
the Magistrate shall proceed to 
inquire ..... . 

I want to underline these words-sholl 
~~  to inqllire ...... 

........ ioto the truth of the informa· 
tion upon which action has been taken, 
and to take sucb further evidence as 
may appear necessary." 

And, Sir, tbe o ~  to inquire anj to 
take evidence is exercised under Section 117, 
sub-clause (t). Now, sball I read sub-
clause (2)1 It says: 

"Such inquiry shall be made, as 
nearly a. may be practiclble, in the 
manner hereinafler pre.cribed for con· 
ducting trials ani recording evidenoe 
in summons caies.·· 
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Sir, it is a trial and then rec:ordinl of 
evidence as in the summons cases. We all 
know this. It is common-knowledge that 
the summons cases are types of cases which 
are tried under this procedure. That is 
where criminal offence cases are tried under 
summons procedure. This is done under 
summons procedure. And, Sir, summons 
procedure is prescribed in Sections 107 to 
110, Now, I will read sub-Clause (3) of 
Section 117. It says: 

"Pending the completion of the 
inquiry under sub-section (I), the 
Megistrate, if he considers that 
immediate measures are necessary for 
the prevention of a breach of the peace 
or disturbance of the public tranquiUity 
or the commission of any offence or for 
tbe public safety, may, for reasons to 
be recorded in writing, direct the person 
in respect of whom the order under 
sccti"n 112 has been made to execute 
a bond, with or without sureties for 
keeping the peace or maintaining good 
behaviour until the conclusion of the 
inquiry and may detain him in custody 
until such bond is executed or, in 
default of execution, until the enquiry 
is concluded:" 
Under the principle laid down in clause 

5, an order will be passed. It is a decision 
which imposes any punishment or penalty 
or detention in custody. The procedure 
prescribed for inquiring into matters pertain-
ing to Sections 107 to 110 are all covered 
by the provisions under Clause 5 of the Bill 
which is clear. It is a clear case where 
judicial powers are being exercised and it 
ought to be triable by judicial magistrates. 
Then section 133 provides ..... . 

MR. CHAIRMAN: At this stage, is it 
necessary to go allover because we are 
having a second reading? 

SHRI SRINIBAS MISRA: After this 
I shall say'" move my amendments". 
need not say anything further. I want to 
live the Minister time to consider whether 
he can accept this or not. 

~tion 133 provides for removal of 
public nuisance. Here the Magistrate may 
make a conditional order requiring the 
person causing such obstruction or nuisance 
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or carrying on such trade or occupation or 
keeping any such goods or merchand ise, or 
owing, possessing or controlling such 
building, tent, structure, tank, well or 
excavation, or owing or possessing such 
animal or tree, within a time to be fixed in 
the order ... So many Magistrates can do so 
many things under this section. Section 
133 also provides that no order duly 
made by a Magistrate under this section shall 
be called in question in any Civil Court. That 
means the order passed by the Magistrate 
cannot be challenged in a civil court. Then, 
what is the prescrib,d procedure? Summary 
procedure. Section 134 says that a notice 
regarding 133 would be served on the person 
Section 135 relates to the person to whom 
order is addressed and he has either to obey 
or show cause. Section 137 says: 

If he appears and shows cause 
against the order, the Magistrate shaU 
take evidence in the matter as in a 
SwnntODS.case. 

So, under 137, tbe Magistrate shall take 
evidence; be has to sift the evidence. There-
fore, the judicial mind comes into play. 

If the Magistrate is satisfied that 
the order is not reasonable and proper, 
no further proceedings shall be taken 
in the case. 

If the Magistrate is not so satisfied 
the order shall be made absolute. 

Section 138 provides for inquiry into 
133 matters with the help of a Jury. If all 
these judicial procedures are prescribed, wby 
should such a case be tried by an executive 
Magistrate? It is in the fitness of things 
that it sbould be tried by a judicial Magis-
trate as laid down in Clause 5 itself. Then 
comes the most controversial and the most 
tantalising section-section 145. This section 
relates to possession of land and immove-
able property, 

SHRI R. D. BHANDARE (Bombay 
Central): Here the power of the civil court 
is not taken away. 

SHRI SRINlBAS MISRA: And there-
fore people have the remedy to go to the 
civil court ultimately. But that docs not 
take away the character of the inquiry. 
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[ilhri Srinibas Misra] 
It is a judicial inquiry. Whatever may 

be the ultimate result after going to tho 
civil court or High Court or even the 
Supreme Court, the inquiry under section 
145 is a judicial inquiry. I shan prove 
it from the Section itself. Sub-section (4) 
of section 145 says: 

The Magistrate shall then without 
reference to the merits or the claims of 
any of such parties to a right to possess 
the subject of dispute, ~ e the 
statements, documents and affidavits, if 
any; so put in, hear the parties and 
conclude the inquiry, as far as may be 
practicable, within a period of two 
months from the date of the appearance 
of the parties before him. and, if possi-
ble decide the questiOl.l whether any and 
which of the parties was at the date 
of the order before mentioned in such 
possession of the said subject: 

Provided that the Magistrate may, 
if he so thinks fit summon and eltamine 
any person whose affidavit has been put 
in as to the facts contained therein. 

The Magistrato also may summon persons 
and hear them: That means there will be 
eltamination. cross-examination, sifting of 
evidence a nd coming to COD clusion regarding 
possession. It is a judicial decision as to 
which person or which party is in posses-
sion of the property. How can it be said 
that it is an executive function If it has 
to be decided between claims and counter-
claims it must be a judicial decision Execu-
live cannot decide it showing favours and 
saying: "This property is in your posses. 
sion. n 

That cannot be done. Under section 
144, the executive has got that right, and if 
there is ROme possibility of breach of peace, 
the executive can exercise that right. But 
here, one has to decide a claim and a 
counter.c1aim between two contestants. 
Therefore, it is a Judicial process, So, it 
must legitimately go to the judicial magistrate. 

I hope that the hon. Minister will be as 
good as his word, and afler being convinced 
that these are really judicial pr .'<'Sse., he 
will at least agree to include sections 107, 
110, 133 and 145 in the Schejule under-the 

heading 'triable' itDd as being within the 
jurisdiction of tbe judicia\ magistrate. 

SHRI R. D. BHANDARE (Bombay 
Central): After bearing the arguments of 
my han. friend Shri Srinibas Misra, I have 
to support him In toto. Perhaps, there may 
be some doubt regarding 145. 

While supporting my hon. friend I would 
like to draw your attention to the Statement 
of Objects and Reasons. I think the 
constitutional position is quite clear. The 
constitutional obligation under article 50 
clearly says that the executive power should 
be separated from the power of judiciary. 
Not only have we accepted the theory of 
separation of ~ e  but we have also 
accepted the Directive Principle in the 
Constitution itself that the judiciary must be 
separate from the exeeutive. 

Now, what is the dilferonce between 
the judiciary and the executive? The 
executive magistrate is responsible to 
the executive, while judicial magistrate 
is responsible to the High Court. 
Under the Union Territories Act, it has 
been clearly mentioned that there would be 
two types of magistrates, namely the exe-
cutive magistrates and the judicial magis-
trates. In the Bill it has been provided 
that the appointment of judicial magistrates 
will be done with the approval of lhe High 
Court. So, the judicial magistrate is res-
pOnsible to the High Court, in the matter 
of appointment as well as for all other 
practical and theoretical purposes. In other 
words, what I want to suggest is that the 
jndicial magistrate will be impartial and 
will not be amet'ldable to any suggestion or 
pressure from the executive. 

In clause 5, the functions of the judicial 
magistrates are very well defined. It has 
also been laid o ~ o can be calle:! a 
judicial magistra 'e, what his functions are 
and so 00. Even an ordinary trial or in-
quiry is consideted to be a funotion of the 
judicial magistrate. So, aput from the 
question of trial, e e~ in an enquiry. the 
judicial magistrate shall have to apply his 
judicial mind. In oth!r words, when the 
judicial m~gi t ate fUletiom in his judicial 
cap3city, he h3s to apply hi." ju:!icial mind 
and a ju:iicial approlch is mld!, ali Ih!re 
is exercise of the ju:licial mind. Wilen th> 
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.ecutive powers are exercised by the ext>-
cutive magistrate, then such, judictal.appro-
ach need not be there. Of course, it is 
incumbent on the part of the executive 
malistrate also that he should act in a judi-
eial manDer. But it is not compulsion. 
But in the case of the judicial magistrate, 
there is such a compulsion. So, in every 
lrial that is conducted by a judicial magis-
Irate, he has to exercise his judicial mind 

1IDd make a judicial approach to the ques-
tion before him. 

In the light of these general propositions, 
leI us apply our mind to the Cr. P.C. 
seetiom 107·110 and 133 along with 137, 138 
and 145. The heading of thaI chapter is 
Prevention of Offences. Who is 10 deter-
mine whether certain acts are considered to 
be offences or not? It is the police which 
has to do it. And who is to decide whether 
that act should be prevented or not? Again 
it is the police which has to determine 
whether that particular act is considered to 
be an act which is an offence and wbicb 
ought to be prevented at al1 costs. 

Coming back to sec. 107. it speaks of 
security for keeping the peace. Now here 
the police exercises its discretion, takes the 
person before a magistrate. If he is taken 
before the executive magistrate, then two 
minds are likely to coincide, likely to come 
to the same conclusion, and then the inno-
cent peL'SOll may be asked to give a bond 
of good bohaviour for the purpose of keep-
ing tbe peace. The mind of tbe police 
is already determined. AloDg with that, 
jf the executive magistrate were to deal with 
the offence, then the magistrate's mind also 
may be determined. Therefore, we say that 

. such types of prevention of offences or such 
type of actions or the procedure for dealing 
with them should be entrusted to a judicial 
magistrate. 

Then coming to sec. 108, it relates to 
security for good behavionr from persons 
d14sem}lfDling sedlliou. matler. Whether 
a matter is seditious or not and whether the 
act is of a disseminating nature or not 
ought 10 be decided by a judicial mind and 
not by the executive mind. Hence Shri 
Misra's pica that inquiry UDder this section 
should also b; entrusted to a judicial 
maalttrate. 

FuncliofU etc.) Bill 

I need not deal with sections 110, 1t7 
and 11.8. I will come to sec. 133. Take 
an illustration. There is a house which is 
abutting on a public road and the police 
officer takes it into his bead that it is a 
pub lic nuisance. Therefore, he gives notice 
and that person is taken to an executive 
magistrate. What remedy can the peor 
fellow have? His house is just near about 
the road. Tbe matter is already decided by 
the polico that it is a public nuisance. If 
again the executive magistrate is to decide, 
then Ihere is the end of the matter. 

Then sec. 137 is quite clear. Civil pro-
ceedings are completely barred under it. 

If there is any slightest possible doubt, 
whether this matter should be enquired into 
by tbe executive magistrate or hy the judi-
cial magistrale, we have to read section 138. 
Section 138 deals with tbe seriousness 
of the matter. This clause clearly lays 
down that if the public nuisance is to be 
determined, it should be determined and 
decided with Ihe help of the jury. Our 
law-makers have gone to the extent of saying 
that the determination of public nuisance 
is such a serious matter, and it should be 
decided with the help of Ihe jury. Even 
clause 133 should Iberefore be taken out of 
the jurisdiction of Ihe executive magistrate. 

16 lin. 
With Ihese words, I support the plea 

made by my friend and I also requesl the 
hon. Home Minister just to apply his mind ... 

SHRI SRINIBAS MISRA: Not execu· 
tive mind, but judicial mind. 

SHRI R. D. BHANDARE: Yes; judi-
cial mind, to the plea and to the points 
whicb we have raised before this House. 

'll ~n  ~ ~ (im) : ~
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SHRI K. NARAYANA RAO (Bobbili): 
So far as the principle underlying this Bill is 
concerned, there is no dispute in this House. 
But, as regards the extent of the powers that 
are to be given to the executive magistrates, 
that has remained a bone of contention. The 
hon. Minister bas stated the reasons why 
the powers have to be given to the executive 
magistrates. EquaHy strongly, Shri Srinibas 
Misra and Shri Bhandare suggested why it 
should not be done. To my mind. the truth 
lies somewhere in between. 

The nature of the powers that have 
been given to the executive under this 
provision imply the appreciation of evidence, 
assessment of evidence, arriving at broad 
conclusions as well as an element of, what I 
could calf, punitive measures. So far as the 
judicial functions are concerned, they are 
Iarll"ly preventive in character-preventing a 
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nuisance, preveDtioD of dissemiDatioD 
of seditious matter and so cn. The 
authority has to take a decisioD theD 
and there to prevent further deterioration of 
the situaticn. So, there is an element of 
urgency and also an element of judicial test. 
Such 'bdng the case, I do Dot know whether 
we have to trust the judiciary alone or we 
can give this power to the executive also. 
To my mind, we cannot give this power to 
the executive, as it is at present constituted. 
We have to carve out a new functional 
executive, slowly giving them the responsibi. 
lity of assessing evidence and arriving at 
broad decisions, preveDting people from doing 
certain things. Sir, we know pretty well the 
Dature of the present executive. They dischar. 
ge their functions, as port and parcel of the 
other executive functions, whereas the nature 
of the qualification 2nd training required cf 
an executive magistrate are totally differeDt. 
Therefore, much can be said on both sides. 

As the hon. Minister has said, this 
practice is Dot going to be confined only to 
particular areas. For instance, in Andhra 
Pradesh executive magistrates have been 
given functions like that. So, we have to 
consider the larger issue. I understand that 
there is going to be revision of the entire 
Code of Criminal Procedure. In that context, 
we may perhaps discuss it on a larger plane, 
when the States may be assochted with it 
and we can also elicit public opinion on it 
and then arrive at broad conclusions. 

SHRI P. RAMAMURTI (Madurai): Mr. 
Chairman, Sir. we have all been victims of 
preveDtive prOVISlODS of the Criminal 
Procedure Code. Those people, perhaps, 
some of them, may nol be aware of them 
because iD the CODgress Party we fiDd maDY 
Dew eDtrants who Dever have had the 
taste of prJceedings UDder these S::ctions 107 
to 110 of the Criminal Procedure C )de. 

I kDow it, as a matter of fact, that in 
many States, iDcluding Andhra to which he 
was referring. there are a number of cases 
and I know there are a numb,. of cases in 
Telengana-I had a di.cussion with Mr. 
BrahmanaDda Reddy about fnur mODths ago; 
I do Dot want to divulge that-aDd I kDow 
there are cases iD a Dumber of States. The 
Chief Ministers find it very convenient to 
use these preveDtive Sections of the Crimi· 
Dal Procedure Code. They get executive 
officers to start proceediDgs against 

political 0PPoDents and politieal 
workers. I know iD Andhra alone Dearly 
about 200 cases UDder these Sections of the 
CrimiDal Procedure Code have beeD started 
against members of our party during the 
last few years aDd the cases are never 
disposed of. I know similar things happening 
in some UDion Territories also and I know 
similar thiDgs hapP'Ding iD a Dumber of 
other States wherever the CODgress Party is 
in power ... 

AN HON. MEMBER: What about States 
where Opposition is iD power? 

SHRI P. RAMAMURTI: We have not 
started that; we have said, we are not going 
to use that. 

SHRI SRINIBAS MISRA: It is being 
used in Orissa. 

SHRI P. RAMAMURTI: Orissa is a 
different matter. We have never used iD 
Kerala and in West Banga\. 

SHRI M. A. KHAN (Kasganj): Uttar 
Pradesh also. 

SHRI P. RAMAMURTI: We are not 
there; I am DJt responsible for that. By 
whoever it might be, th' fact is that it is 
beiDg utilhed against political workers or 
parties which are o;>posed to the party iD 
power. That is the major question. It is very 
convenient for the Chief Ministers when this 
matter is eDtrusted to executive magistrates 
because they are, after all, under the 
disciplinary control of tho executive itself. It 
is very easy for the Chief Minis!ers, for the 
Ministry, to start such proceedings and 
herass political workers and parties which 
are opposed to them. H the matter is 
entrusted to reaUy judicial magistrates who 
will exercise judicial discretion and 
who, Dormally, will Dot be subject to the 
pressures from the executive, there is some 
likelihood oC these people realising that it 
will toe futile to start such proceedings and, 
if in apite of that tltey go on starting 
proceedings, there will be some other umedy. 
Therefore, I say, if you really want to 
separate judiciary from the executive, dOD't 
have this Bill. Don't try to deceive the 
people. All that I am pleading is, if you 
waDt to cODtinue the present practice, 
you contiDue that but don't try to deceive 
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the people saying, "We have separated 
judiciary from the executive" and all that. 
Why have this farce? If you are really 
serioW!, YO:l agree to put all these Sections 
107 to 110 and Section 145 of the Criminal 
Procedure Code, all these things also, in the 
Schedule which fall under the judicial 
magistrate. 

THE MINISTER OF STATE IN THE 
MINISTRY OF HOME AFFAIRS (SHRI 
VIDY A CHARAN· SHUKLA): Mr. Chair-
man, Sir, man) hon. Members, while speak· 
ing on the Bill. have referred to their 
local difficulties. Mr. Meghachandra from 
Manipur and Mr. Hem Raj and 
Mr. Prem Chand Varma from Himachal 
Pradesh have mentioned their local problems. 
These local problems could be considered 
in a diff"rent way and they would be, I am 
sure, considered in consultation with the 
hon. Members and could be solved. Here, 
I wish to limit myself with the main points 
that have been raised by the hon. Members. 

I am very happy that this Bill has 
found unanimous support amongst the 
Members except that there was some 
difference of opinion about which powers 
are really judicial in nature and which are 
executive in natUf1:. Regarding this parti-
cular question, I would say that Sections 
107 to 110 and other Sections that have 
been quoted by the hon. Members, Mr. 
Srinibas Misra, Mr. Bhandare and Mr. 
Ramamurti are really the preventive sections 
of the Criminal Procedure Code. 

I would not say that any executive 
power cannot b. misused. Any executive 
power, whether it is under this section or 
some other sections, can be misused. Blit the 
prevention of misuse cannot be done at the 
courts. If the executive powers are misused, 
there are forums like Parliament, Vidhan 
Sabha and other places where any abuse of 
the executive powers can be brought forward 
and can be prevented by bringing public 
pressure, the pressure of public opinion and 
other things. But if the executive ~ e  
which are really preventive powers, are 
handed over to judicial magistrates or 
judicial body, then it would be difficult to 
even conceive of running the administration 
in a proper manner. I would request Mr. 
Ramamurti to consult his own party memo 
bers wbo are nmnin, two State Governments. 

FllllCllons etc.) Bill 

SHRI P. RAMAMURTI: I am sure. 

SHRI VIDY A CHARAN SHUKLA: I 
am not absolutely sure of the present position. 

SHRI P. RAMAMURTI: I am sure. 

SHAI VIDYA CHARAN SHUKLA: But 
I would say that if judiciary has been separ· 
ated from executive in West jI:ngal and 
Kerala, I am quite sure that these sections 
of the Criminal Procedure Code have ooen 
entrusted to the executive magistrates and 
they have not change j the situati"n 53 far. 
And they would be using it from time to 
time for their executive purposes. What I 
am saying is that these PJW.rs are mainly 
relatable to maintenance of law and order 
and for preventi,n of crime and other 
unhealthy activities. These are preventive. 
Even in the Crimioal Procedure Code, the 
heading is 'Prevention of Offences. It is not 
as if these are clau-es which enable the offi. 
cers to determine who is the off nder or to 
determine who has committed the offence ... 

SHRI P. RAMAMURTI: That is a 
much worse. In-tead of deciding that so 
and so is a criminal, it will b. much worse 
if I were to say that I am convincod that 
so and so is likely to be tbe criminal. 

SHRI VIDYA CHARAN SHUKLA: 
This is a decision which has to bo taken 
continuously by the executive offi:er -who 
is likely to cause a breach of peace. Suppose 
there is some dispute about prope"y or 
trespass and immediately some aclion has 
to be taken. If it is entrusteJ to the judicial 
magistrale or if the judicial process has to . 
be followed, then it will take so much of 
time that in the meanwhile there will have 
been breach of peace because of that dispute. 
I have carefully considered these. It is not 
that I am just out of hand rejecting all 
th::se things. As I have mentioned earlier, 
in the loint Committee a so there was 
discussion about these clauses because these 
amenlmLlIts which were moved by Shri 
Misra were moved even before the motion 
referring it to the IJint C<>mmittee was 
moved. And the loint Committee, which 
con<isted of the representatives of almost 
all parties, did go carefully into this manor 
and ultimate! y came to the conclusion that 
it .. ould be safe, it would be better, to leave 
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[Shri Vidya Cbaran Shukla] 
these powers in tbe hands of executive 
magistrates ratber tban in tbe bands of 
judicial magistrates. I would not say that 
Mr. Misra has no case. Definitely he has 
a case in this matter. But if you balanee 
the factors, it appears that it would be more 
beneficial from the point of view of public 
interest to have these powers in the 
bands of public servants who are doing the 
executive functions rather than in the bands 
of those who are doing judicial functions. 
If these powers are gi ven in the hands of 
judicial magistrates, there migbt be some 
disturhances and delays in handling law and 
order matters which might affect public 
interest in an adverse manner. Looking to 
the exigencies of administration and the 
situation prevailing, I think, it will be in 
public interest to keep these powers in the 
hands of executive magistrates rather than 
in th: hands of judicial magistrates. 

Tberefore. I would request the hon. 
Member to withdraw his objections and let 
the Bill, whicb has received his support of 
all sections of the House, to be passed 
unanimously. 

SHRI SRINIBAS MISRA: Is be giving 
an assurance that he is thinking of dividing 
this section, anj so far as preventive action, 
which is required to be taken at once, will 
be taken by the executive, but the decision 
part will go to the judiciary? (Interruption) 
After the trial, the judgment of the judiciary 
should prevail. Is he giving any such 
assurance? 

SHRI VIDYA CHARAN SHUKLA: 
We will consider it. 

MR. CHAIRMAN: Mr. Shiva Chandra 
lha, are you withdrawing) our amendment? 

'IT f~ .... RT : It ~ ' i~  'if~  
t fit; ~ 1fT ;;it ~f'f ..:m ~ f iI r.rif ~ 
1fT f'lil: 'li -um-~~ ~ ~ I 

MR. CHAIRMAN: The question is: 
"That the Bill be circulated for 

the purpose of eliciting opinion thereon 
by the 16th August, 1969." (15) 

The motion was negatived. 

is: 
MR. CHAIRMAN: Now, the question 

"That tbe Bill to provide for the 
separation d judicial and executive 
fuoctions in Union territories, as report-
ed by the Joint Committee, be taken 
into consideration." 

The motion war adopted. 

We will now proceed with clause by 
clause consideration. 

Clauses 2 to !I 

MR. CHAIRMAN: There are DO amend-
ments to these clauses. So the question is: 

. "That clauses 2 to 9 stand part of 
tbe Bill." 

The motion was adopted. 

Clauses 2 to 9 were added to the BI11. 

The Scbedule 

MR. CHAIRMAN: Now there are tw" 
Government amendments, Amendments 3 
and 4. 

SHRI VIDY A CHARAN SHUKLA: 
I beg to move: 

Page 5, line 16,-

for "1968" substitute-
"1969". (3) 

Page 7, line 10,-

for "1968" substltute-
"1969". (4) 

SHRI SRINIBAS MISRA: In view of 
the assurance given by the Minister tbat he 
will consider tbe question of separation of 
executive and judicial part of Sections 107 to 
110 and 133 and 145 in future, I am not 
pressing those amendments. 

MR. CHAIRMAN: Mr. O. P. Tyagi 
has not moved bis amendments. 

MR. CHAIRMAN: I shall now put 
Government's amendments 3 and 4 to the 
vole of tbe House. Tbe questi03 is: 
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is: 

Page S, liDe 16.-

for "1968" substlluJe-
"1969". (3) 

PIIlIC 7, liDe 10,-

for "1968" substitute-
"1969". (4) 

The motion was adopted. 

MR. CHAIRMAN: Now the question 

"That the Schedule. as amended, 
stand part of the Bill." 

The _tlon was tIIIopted. 

The Schedule. as amended, was added to 
the Bill. 

Clause I-(Short title. extent and 
Commencement.) 

Amendment made: 

Page .1. line 4,-

for "1968" substitute "1969" (2) 

(Shrl Vidya Charon Shukla) 

MR. CHAIRMAN: The question is: 

"That clause I, as amended. stand 
part of the Bill." 

The motion was tIIIopted. 

0._ 1. as amended, was tulded to 
the Bill. 

EaactiDc Formala 

MR. CHAIRMAN: There is a Govern-
ment amendment. 

Amendmerd mad.:· 

Plllle 1. line 1,-

for "Nineteenth" substitute-
"Twentieth" (1) 

(SIIr;. Vldya Charon . Shukla) 

MR. CHAIRMAN: The question is: 

"That the enacting formula, as 
amended. stand part of the Bill." 

The motion was adopted. 

The Enacting Formula. as amended. wo. 
added to the Bill. 

The tille was added to the Bill. 

SHRI VIDYA CHARAN SHUKLA: 
I move that the Bill. as amended, he passed. 

MR. CHAIRMAN: Motion moved: 

"That the Bill, as amended. be 
passed." 
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MR. CHAIRMAN: Now, the question 

is: 

"That the Bill be passed." 

The mDtion was adopted. 

MR. CHAIRMAN: We pass on to 
the next item-Companies (Amendment) 
Bill. The hon. Minister. 

16.39 bn. 

COMPANIES (AMENDMENT) BILL 

THE MINISTER OF INDUSTRIAL 
DEVELOPMENT, INTERNAL TRADE 
AND COMPANY AFFAIRS (SHRI F.A. 
AHMED): Sir, I beg to move: 

"That the Bill further to amend 
the companies Act, 1956, b. taken into 
consideration ... 

I would like to remind the House that some 
time in 1967 when a Private M.mber's Bill 
was introduced by the hon. Member (Shri 
Madhu Limaye) I had given an assurance 
to the House in Decemb.r, 1967, that I 
would introduce a Bill to serVe the same 
purpose which the hon. M.mber had in 
view, that is, to bar donations by companies 
to political parties and individuals for 
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political and elections purpose. The Bill, 
which is now before this House, fulfills the 
assurance given by me. 

In this Bill, as the hon. Member might 
have noticed, there are provisions which will 
make it impossible for a company to make 
any contribution to political parties. Under 
existing provisions, a company can give a 
donation to tbe extent of Rs. 25,000 or 
5% of the average profit of 3 years preceding 
the year when the donation is made. 

This Bill seeks to do away with this 
right of the company and even of the B'ard 
of Directors 10 give any donations to politi-
cal parties particularly for election purposes. 

It also provides that anyone found 
guilty, for violating this provision, can be 
punisbed upto a term of 3 years. 

These are the two main provisions which 
have been made and which will serve the 
purpose of prohibiting companies from 
giving donations to political parties either 
for political purposes or for election pur-
poses. 

I need not refer to the reasons regarding 
this prohibition because this matter has been 
discussed both outside and also in this House 
on several occasions. In fact, even before 
Shri Marlhll Limaye introduced this Bill 
in the present Lok Sabba, many members 
in the earlier Lok Sabha had also tried to 
introduce a Bill seeking the authority of this 
House to ban contributions to political 
parties. But for one reason or other, these 
cou'd not be pursued by this House and 
it became necessary fur Shri Madhu Limaye 
to introduce tbe Private Member's Bill. 
When that Bill wu discussed ( gave the 
a..<surance to intloduce a bill on behalf or the 
Govemment aDd I am fulfilling that assu-
rance now. 

Not much argument is required to sup-
port these provisions and I hope that the 
House will unanimously support the move 
of the Gov.:n:nent. This, I think, will be 
in the interest of the country and will help 
in clean public behaviour. All kinds of 
suspicions and doubts are now raised. ( 
think the ban to give donations to political 
parties will remove such doubts and it will 
be b.tter both for the Govomment benches 


