
259 President (Discharge 01 MAY 13, 1969 Functions) Bill 260 

[Mr. Speaker] 

notice of the Government, they know it. 
I do not think it can come tomorrow. 
Tomorrow again we have the Constitution 
(Amendment) Bill and we decided it tn the 
Business Advisory Committee. We cannot 
postpone that and take up other work. Day 
after' tomorrow perhaps the other Bill is 
coming. Let the time be left to me and I 
shall see whether it will be possible or not 
during this session. Now Mr. Chavan may 
Introduce the  Bill. 

15.14 bn. 

PRESIDENT (DISCHARGE OF 
FUNCTIONS) BILL· 

THE MINISTER OF HOME AFFAIRS 
(SHRI Y. B. CHAVAN) :  I beg to move 
for leave to introduce a Bill to provide for 
the discharge of the functions of the Presi-
dent in certain contingencies. 

SHRI NA TH PAl (Rajapur): I rise 
to oppose the introduction of this Bill for 
cogent and compelling reasons which, with 
your kind indulgence and that of the House 
I shall now proceed to elaborate. ' 

Before I take up the substantive grounds for 
opposing it, I should like Indication of your 
thinking on one particular matter. You, 
Mr. Speaker, have been pleased to dismiss, 
within your rights, the requirements of direc-
tion 19 (a) and (b). A Minister who 
wants to move for leave is required to give 
notice for seven days before he does so; 
copies of the Bill should be ci rculated at 
least two days before he Introduces It in the 
House. I think you were right in dbpensing 
with the rigid requirements because death 
could not have been anticipated. Mutatil 
Mutandis, that indulgence may be sbown 
to me. M1Y I take it? I gave notice of 
the Bill last week on Thursday and you 
sbould be pleased, tberefore, to shaw tbe 
same Indulgence and conslderatioo to me 
80 tbat at the earliest passible oppartunhy 
I may be enabled to introduce my Bill. 
That is my submissian. B"'8u'C in my 
Bill, whicb I think is the only appropriate 
Bill on this occasion, I bave taken the pasi-

tion which according to me Is the only 
one compatible witb tbe letter and spirit 
of our Constitution. 

Having said tbat, I want to ralse ~ e 

valid points regarding this Bill. I am afraid 
tha t in their haste to bring something the 
Gavernment have not done the necessary 
house' lJi'Ork. I would draw your attention to 
the sloppy drafting of the Bill and I do not 
mean any Insult to any Individual. Per-
haps they were acting under pressure of time 
and therefore It had resulted In this kind 
of thing. There is a grave constitutional imp-
ropriety if we refer to the "Vice Preseiding 
who is acting as the President" as the 
"President" of India. I will show ample 
evidence, contitutional and documentary, 
before I substantiate this point and ask you, 
Sir, to guide this House. 

In the Statement of Objects and Reasons, 
which is followed by the "President's Reco-
mmendation under article 117 of the Consti. 
tution of India", in this document which 
is circulated to us, the Vice-President actinl 
as President is referred to as "President" 
having been Informed ...... etc. Mr. Speaker 
may I In all humility submit to you very 
respectfully t ... t we do not have a President 
now but only a Vice· President wbo is act-
ing the President? So, to try to Invest 
this constitutional impropriety with statu-
tory respectability is a kind of thing which 
you, Sir. 'should not tolerate or allow the 
Government to run away with. 

Here may J paint out how the Consll-' 
tution draws a clear distinction between 
somebady "acting as the Pre,ident of India" 
and somebody "discbarging the funclions 
of the President of India" ?  I refer you, Sir. 
to a Gazette of India. This Gazatte of 
India, for your ready reference and that 
of the Home Minister I may say, is dated 
"New Delhi, Tuesday, September 12, 1961" 
Here this notification Is signed by Dr. 
Radhakrishnan, Vice-President "discharging 
the functions of the President". So, he 
is called "Vice-President discharging 
the functlaDS of the Presidellt of India" ; 
he Is not called "President of india". 

wt s e ~  else may my that he will 
sbow 0:10 Gazette to disprove me, I will 

*Pllblished in ~~ of t ~ t II, Section 2, dated 13.5.69. 
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show another Gazette of India "N!w Dolhi, 
Priday, September 15, 1961. Here again 
Dr. Radhakrishanan sings as "Vice-President 
dlschargins tho funetions of the President of 
india." 

I will now refer to some Acts of tbe 
Goverament of India in this volume which 
I will place before you-Recommendation 
under articles 117 and 274 of the Constitu-
tion of India (Copy of letter No. NP. 
102163 dated 21st Pebruary, 1964 from ShrJ 
T. T. Kri.hnamacharl, Minister of Pinance 
to the Secretary, Lok Sabba) where it Is 
stated: 

"The Vice-Presidont, discharging the 
functions of the President, having 
been informed of the subject-matter 
of Ihe proposed Industrial Develop-
ment Bank ..... 

Sir, in the past tbey were very careful in 
drawins a very vital distinction between tho 
"Vice-President discharging tho functions 
of lbe Presidont of India" and "Pro<ident 
discharging the functions". At no time 
was the Vice-President designated as the 
Presid:nt of India. At a later stage, laIn 
loing to submit that there is a distinction 
bet_:n "discharging the functions of the 
President of India" and "acting as the 
President of Indi4". But, before I dispose 
of this particular point of tho constitutional 
Improprietry of referring to the p:rson 
incumbent to the office, who is really the 
Vice-President, as "President of India", I 
would like to cite one more example, 
and that is tbe Appropriation Bill, signed 
on 26lh March 1965, by Dr. Zakir Hussain, 
"Vice. President discharging the functions of 
President of India". 

In their comments, Shri M. N. Kaul 
and Shri Shakdher point out that the 
appropriate manner to refer to the Vice· 
PresIdent acting or discharging the functions 
of the President shall be "Vice· President 
discharging the funclions of tho President". 

Sir, I have given you ample and clear 
evidence and authority in order to substan-
tiate the point regarding the total . impropri-
ety of referring to Ihe Vice.President, who 
I. discharging the functions of Ihe President, 
as tbe President, as h done bere, 

Shri Kamath in a very scholarly note 
published in most of the dailies whicb appear 
in the capital has drawn pertinent attention 
to tbis fact and as one of the founding 
fathers of the Conslitution he is hiShly 
competent to do this. 

Now I will refer to this very vital dis-
tinction. The Consti tution of India tblnks 
of only one President, and he is the person 
who has got to be elected under Ihe pro-
visIons of articles 54 and 55. No other 
person under the Constitution of India can 
be even temporarily designated as the Pre-
sident of India. The Constitution is very 
catelorical on this Issue. This is anicle 
65 (I). It says: 

"In tbe event of the occurrence of any 
vacancy in the office of tbe President 
by reason of bis deatb ... tbe Vice-
President sbaIl act ..... 

This is very catosorical. He shall act. 
He is not the President of India. The Vice-
President of India continues to be the Vice-
President of India and he needs to be desig-
nated, called and addressed having the 
title of the Vice-President acting as the 
President. Otherwise. a gross constitutional 
impropriety follows. 

ArticJo 63 is a mandatory one. It 
states I 

"There shall be a Vice-President of 
India". 

If he is the President, we do not have a 
Vice-President of India. I would like to 
read to you, Sir, and to the Home Minister 
article 64. It states: 

"Provided that during any period 
when the Vice· President under article 
65 he shall not perform the duties of 
the office of Chairman of the Coun-
cil of States ...... 

This is the final proof that the Constitution 
contemplates that the Vice President dis-
charging the funclions of the President or 
acting whicb is a totally different conceptioo-
this is my point-shall not be designated as 
the President unless _ want to indulge in 
a constitutional Impropriety. I am afraid 
we are belnl led into a constitutional 
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Impropriety in the light of this massive 
evidence of the Appropriation Bill and the 
Gazette of India which I have cited and 
also the relevant constitutional authority. 

Now, regarding the substantive part 
of the Bill, 1 crave your indulgence and a 
little patience. This Bill, I would submit, 
is totally wrongly conceived and It is an 
unconstitutional thing. I want to draw 
your ,mention to article 65. Article 65 has 
In all, three provisions. If the Government 
shows the wisdom of accepting my consti-
tution amendment, it will have four pro-
visions. Article 65(1) reads as follows :-

"In the event of the occurrence of 
any vacancy ... 

-I want you and the House to mark the 
words-

"in the office of the President by 
reason of his death, resignation or 
removal, or otherwise, the Vice-
President shall act as President ... ". 

I want to emphasize this. If there Is a 
vacancy in the office of the President, then 
the Vice-President «hall be entitled to act. 
But article 65(2) says something equally 
important: 

"When the President is unable to 
discharge 
absene.!, , 
causes the 

his functions owing to 
illness or any other 
Vice-President shall 

discharge his functions .•• " 

There is a clear distinction which is 
overlooked in the Bill moved by the Home 
MiDister, between acting and discharging 
the functions. . 

Before I proceed to elaborate the point 
further, I would like to 'refer you to cer-
tain authorities-this is by Wade and Phil-
lip-as to how the British Constitution 
also on which a part of our Constitution 
is based, draws the distinction. At p. 170, 
regarding the Acce.sion Act and the Re-
gency Act, this is what the author says : 

"The Sovereign comes of age at 
eighteen ; untill be reaches that age, the 
royal functions are to be exercised by 
a Regent who will also act in, the 
event of total incapacity of an adult 
Sovereign," 

First he discharges the functions and;' if 
something else happens, then he acts. 
Acting and discharging are different. 

In our Constitution, there are as many 
as nfne articles at least on which I have 
been abl. to lay my hands during the time 
that has,been at my disposal which draw a 
clear c1isdnction b. tween acting and dis-
charging. I n order to save the time of 
the House, I will read only one article. 
In articles 60, 64, 91 (I), 95(0, 160,· 
184, 223 and 316 (IA) the Constitution 
draws a distinction between 'acting' and 
'discharging the functions of the President 
of India'. Here, to start with, I would 
refer again to article 64 : 

"Provided that during any period when 
the Vice President acts as President 
or discharges the functions of the 
President under article 65 ... " 

That means that article 65, as I was sub-
mitting, provides for two kinds of contin-
gencies. One contingency arises by vacancy 
in the ·office of the President. If there is 
a vacancy, then the Vice President 'acts'. 
But if there is an inability. on the part of 
Ihe President, then he discharges the 
functions; that is article 63(2}, I would· 
now draw your attentinon to this fact that 
this Bill confuses these two things. In 
Clause 3 it is said : 

"In the event of the occurrence of va-
cancies ..... 

They are very strange about the use of the· 
words 'casual vacancy'. A vacancy In the 
office of the President is not casual; it is 
by death or resignation or relllovai. There 
is no such thing as casual vacancy. I wani 
to point out to you that in Clau,", 3(1) of 
this Bill, there i, a lot of confusion. 

At some stage they show that they are 
aware of the distinction betwoen 'acting as 
the President' and 'dlcharging the functions'. 
But they try to achieve by. this Bill what 
they can achieve oniy by a Consti tutional 
amendment. They have taken the autho-
rity given to Parliament ~  article 70 of 
Ihe Constitution, May I read here article 
70 for your easy reference? It is very 
simple; it is a single-sentence article. tt 
!Illys. : 
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"Parliament may make such provision 
as it thinks fit for the discharge of 
the functions of the Prc;ide.lt in any 
contingency not provided for in this 
Chapter."-for discharge of func-
tions. 

'Discharging of the functions' is contem-
plated under article 65 (2), but not the 
contingency arising by death, resignatiJn or 
removal where there is a vacancy. They 
say. 'if there is a vacancy .. ,' I want to 
submit that, if there is a vacancy in the 
office of the Presid!nt, then the question 
comes of acting and not of discharging. 
In the event of a vacancy, the Vice-President 
will have to act because that is what the 
C)nstitutiot ~ e  article 6S stipulates. If 
there is no distinction between 'acting' and 
'discharging' then the Constitution on so 
many occasions would not have drawn the 
distinction so clearly-not only in article 
65 (\) and (2) but throughout the Constitu-
tion. But the pertinent distinction is in 
article 160 which deals with what happens 
in the case of a Governor. Under that 
article, the President may make such provi-
sion as he thinks fit for the discharge of 
the functions of tho Governor of a State in 
any contingency not provided for in that 
Chapter. 'The Chief lu,tice' has been 
provided under rules made by the President 
when the Governor is not there. He does 
not act but discharges the functions. There 
the ~  'act' has bocn deliberately omitted 
because the Constitution, as I have said, in 
these articl.s clearly .. es the difference. 
Whe3doe, the quostion of acting come? I 
go to the other points. The question of 
acting comes only wh.n tbere is a vacancy 
in tho office. This Bill begins by talking 
of a vacancy. If there is a vacancy, then 
the Vice-President and those who are to 
follow him will have to act. If there is a 
temporary inability, then the Bill is alright. 
In clause 3 they have referred to a 
vacancy: 

"In ,the event of the occurrence of 
vacancies in the offices of both tbe 
President and the Vice-President, by 
reason in each case of death, resigna-
tion or removal ...... .. 

When there is a vacancy, there is no ques-
tion of discharging the functions. Then 
there i. tbe question of acting, and if some-

body Is to act, then article 6S demands that 
this can be achieved only by a Constitutional 
amendment. The enabling provision for 
discharging the functions can be achieved by 
a simple Act. This Bill is showing a 
great confusion. Here in the 'Statement of 
Objects and Reasons' it is said : 

"The Constitution does not provide 
for cases where a vacancy oocurs in 
the office of the Vice President or 
whero the Vice President is unable to 
discharge his functions ... " 

That shows ,an awarenosson their part tbat 
'vacancy' aDd 'inability' are not the same 
thing. 'Vacancy' is not the same thing as 
'inability'. If there is a vacancy, the man 
who takes the office acts in that office and 
'acting' can b, provided for only by a 
Constitutional amendment. 

Having concluded this point, may I now 
draw your attention to this that the Bill, as 
provided, is violative of the elective princi-
ple of the Constitution? Throughout the 
Constitution emphasi.r has been 'made on the 
elective principle. I would like to'poini out 
to you the qualification for the President. 
Who shall be the President? No person 
shall be e!igible for election as President 
unless he is qualified for election as a 
Member of the House-of the People. This 
elective principle also leads to this. Art. 79 
says that there shall be a Parliament for the 
Union which shall consist of the President 
and two Houses to be kn')wn respectively as 
the Council of States and the Lok Sabha. A 
close association of the President throughout 
envisaged in the Constitution Is very impor-
tant. In order to provide even for tempo-
rary contingencies the elective principle 
regarding the office of the President cannot 
be ignored as this Bill moved by the Home 
Minister is soekiQg to violate. This is a 
very important Point. Now what they are 
going to do is to bring the Chief lustice in 
the line of succession. This Sir, amounts to 
tempering with tbe impartiality of the judi-
dary. I would quote Art. 71 of the Consti-
tution. As per this Article, all doubts and 
disputes arising out of or in connection with 
the election of a President or Vice-President 
sball be inquired into and decided by the 
Supreme Court. I would like to point out 
the contingency. Suppose there is a election 
for the Presidentship of India. We hoard a 
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case just now. There i, a doubt raised 
about it. The mauer goes to the Supreme 
Court which is the deciding authority. 
Being the election nf President, the Chief 
Justice of India will be the presiding 
deity. Points of objectinns are raised. The 
Supreme Court Chief Justice will strike 
down the election and next he will go and 
sit as President of India as in the provision 
given to us by the Home Minister. I can 
see the disastrous consequences that are 
likely to follow frnm such kind of provision. 

There is another thing. It is very con-
ceivable that we adopt a piece of legislation, 
for example, the constitutional amendment 
which will come before us tomorrow. We 
know that certain Judges hold different 
views about the Bill. They have said it 
publicly. They have a right. I respect 
that. He is acting as President even tempo-
rarily. What he denounced as the Chief 
Justice he will be called upon to sign as the 
President of India because Parliament has 
passed it and he is now acting as the Presi-
dent. He will be comp.lIed to eat his 
humble pie. 

MR. SPEAKER: Don't go intn the 
merits. 

SHRI NATH PAl: It violates the 
impartiality of the judiciary, if we carry nut 
this. it Is very conceivable that the 
Cbief Justice rejects an appeal. It will 
point out how the judiciary is brougbt out 
by tbe line of succession in the Bill brought 
by the Home Minister. I would poInt out 
that a death sen tence is imposed and the 
accused appeals against the death sentence 
and tbe Supreme Court rejects it. Supposinl, 
immediately there Is a contingency that the 
Supreme Court Chief Justice as the Gover-
nor did in the Nanavatl case, recommends 
reprieve. then what he denies to do as 
Chief Justice, he will be required to do 
because of political pressure as President. 
Finally, even because of the changing limes 
we arc facing, political decisions have got 
tn be talcen by the Government. The 
President of India will be associated because 
everything is done in bis name. The office 
of the Chief Justice will be brought intn 
ridicule if the Bill is accepted. I, therefore, 
want to submit that on four very Important 
arounds this Bill is unconstitutional, Is 
likely tn violate tho elective principle, is 

likely to violate the guarantee nf the impar-
tiality of the judiciary which Is likely to 
be brought into di srepute On these 
grounds I ~ t to you to disallow this 
Bill. 

MR. SPEAKER: Yesterday Mr. Nath 
Pal, Mr. Madhu Llmaye and Mr. Baner.icc 
wrote tome that they were going to oppose 
the Bill. Opposition normally at the Intro-
duction stage is only on some constitutional 
points. I would request the hon. Memben 
not to go into the merits of the Bill. 
We shall discuss that later on when the Bill 
is before the Ho use. 

SHRI BAKAR ALI MIRZA (Secundra-
bad): Time has been allotted to two 
Bills. My request for a discussion of the 
Prime Minister's statement on Telan&ana ... 

MR. SPEAKER: No, no. I thought 
you are talking on the introduction of 
the Bill. 

SHRI BAKAR ALl 
should have priority. 
there ... 

MIRZA: Sir, 
A lacuna exists 

SHRI S. K. TAPURIAH (PaUl: Sir, I 
have a point of order. It is this. Rule 
72 says: 

"If a motion for leave to t ~ 
a Bill Is opposed, the Speaker, 
after permitting, if he thinks fit, a 
brief explanatory statement from the 
member who moves and from the 
member who opposes' tbe motion, 
may, without further debate, put 
the question :" 

One Member has spoken. It doct 
not provide for more than one Member. 
Only one Member should speak. 

MR. SPEAKER: There is the Proviso. 
He himself may read the Proviso. 

SURI S. K. TAPURIAH: The Pro-
viso ,says that the Speaker may permit a 
discussion. Are you permittin. full 
discussion 7 

MR. SPEAKER: Permit means one 
or two other people. U you are lallsned, 
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I am happy. That is why I was pointing 
out, don't hring in the .nerits of the case. 

-n ~ mlf1f ~ t~  : ~  

~ fin;r <tt (!r'li{ ~ ~e  ~ 

~ ~~ ~  6 1ft <tt ~~ ~ ij'ifIf f 
if.t ~  ~ <tt ~  'IT , ~ ~ am 

~ ~ it, ~~ fJf!lr, IlWfnr 
lfTM ~ ~  ~  it , ~ ~ 
if.t ~ ~ 'IT fit; ~  it; ~ it; ~ 

ro W ~ <tt ~  'Fr t~  ~ 

~~  ~~  ~ ~ ~~ 

~ ~ ~ , ~~ ~  >.it t~ ~ 

it it iJR crflllf ~ if ~~ it : 

The hon. Member has great ingenuity 
I grant; but it does not help in the 
interpretation of the Co.lstitution. He forgets 
that the President b never dead; it is 
Dr. ~  Husain who was dead. The 
Presiaent is a continuing authority. Unless 
the President dimisses his Ministry there 
is no question of having another oath· 
taking. 

>.it ~ t ~ ~ t ~~ ~ 

it fit; w q<ffl ~  ~  

~ ~ t~~ 

'IT , ~ iiIT't i6" ~  ~ it; ~ if 
~~  iITiiT ill-n, ~  ~ ~ I 
~ ~  w m if qq;:r) ~ lJ'lf ~ ~ f.!; 
am:'t'fiT if ~  ;;it ~ '<r<'5" ~ ~ fit; 

~ it; Rlfif it; orR ;;it ~  

~  it; orm 'Frlf ~~ ~  ~  ~ t  

ifriz"", ~~ <tt ~  ~ 'lTliJT ~  cri[ 
'1m!" ~ I 

MR. SPEAKER I They have got diffe· 
rent constitution. 

~ ~ ~ : ~ IfT'Ii ~ t  ~ t 

~~  .. ~ ~ iRric" I ~ $;i 

~~ ~ ~ t ~  

"In case of the removal of the presi· 
dent from office or of bis death, re· 

signation or inability to discharge the 
powers and duties of the said office 
tho same shall devolve on the Vice· 
President ... The Congress may by law 
provide in the case of removal, death, 
resignation or inability both of the 
President and Vice.President ~e  

ing what officer shall then act as Pre-
sident and such officer shall act accor· 
dingly until the disability be removed 
or a President shall be elected." 

~ ~  ~ ~ ~  Wfuro; ariI"-
f<:'fiT if ~ ~ !fir ~~  m m<'f 
~~~ ~ ~  <ril: 

;roos ~  ~ ~  ~ ~ ~ t or[\" ~ ~ 

If!!: ~ ~ t, ~ it'!> ~ t ~ 'I>I!fIf 

'RifT it ~  ~  ~ ~ ~ ~ I 

~ t ~ .f ;;ft" if>! ;;it ~ ~ fit; w 
q<ffl ~ ~  ~ ~  ~  ~ 'lTfTil: 

~ ~ '1'n: ~~  ~ ~ it; 

;ffit 'fiTIf ~ ~~  01'1> ~  ~ ;;it ~ 
~ t  ~  ~ 'FT ~ ~ ~ 

~ ~  ~ ~  t~  'fiT ~ 
'Il{'fT, ~ ci't W iffif ~ ~ 

arTiJT ~  ~  t~  it;;ffit 'fiTIf 

'Ii{ ~~  ~  ~~ ~ ~~  ~ 

;it ~ ~ ~ ~  ~ ~~ 'Il{iJT R 
am: it ~ f.tim" 'RifT ~ ~ f.!; arit· 
fuf;r if ~ t ~ t ~ ~ t ~ ,,'t, 

~~ e-fit;«'tit ~ ~~ ~  

~ ~ ~~  ~~ 

~  1f"I1: i«'tn 'fiT I lfil:T iJ'F iITiiT ~ 
'fiT ~ 'IT im ;;rmr;r ;;r;r imiC!" ;rit 
ci't ~ if <ri!: wn ~ it, crrw-im 
~ ar'l<: <ri!: ~ it; orm 'fiTIf 'Ii{ 1:{ it I 
~ wi<: ~ ~ ;;;r'I1I ~ ~ 

~ fft , ~ iITiiT ~ 'fiT 'Ili['IT 'IT ~ 
~  ~ it, 

t~ ~ ~ ~ ro 

~t ~~ ~~ ~~ 
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~~  

~ ~~~ ~~ 

~ ? ~  omT crT lI& ~  ~ I 

~ iro ~ lI& ~ fiI; ~  'liT 

;;IT ~ ~ ~ 'liT ~ ~ I ~  'liT 

~ ~  ~ ;;r;r flfim iIiro!T tfm '1ft 
~ m<'rT iRIT ~ lIT 3l'f.t iIill'f '1ft '!U 
~ ~ ~ ~ ~  

'R if.t m ~ fili ~ if>1i ij; ~ «f'lIT-

'!frn '1ft ~ ~ fit; ~ ~ ij; 'fi'TIf '1ft '{,u 
iIil: I ~ qq;h m ~ gan ~  

~ t ~ ~ f'lillT g3IT ~  ~  

~  ,"fa" ~ I ~  crq;[ l'!,1i'1l rlfTlfT-

tihr'IiT qT,fa" 'Il'T ~  ~ I ~ t ~

qfcr 'liT ~ t ~ ~  ~ I ~ ~ ~  

~ I am m it ~~  arl'fT ~ iIi'T ;;rql[ 
~~  i[l ~ m ~  'liT ar'6lleT ~  ij; 

orrff iIill'f "fi1:it ~  ~ it ~

s~  ij; iff/{ "IT ~~ a:rT'Ii t ~  ~ 
~ ~ ~  ~ ~ ~~  ij; ifffl iIill'f 

~ ~ •. ~  ••• 

it imrr"«r t ~~ ~  arh: il"n:-
~ it ~ ~ ~ ~ I it iRw ~ ~  

;mr ~ ~ ~ fiI; ~  ~ 'liT ~ 

~ f.t;l!T pr ~~  ~ 'IlT ~ 
0!Ifim if>"T ~ a:rrq t ~ ij; ifffl ~ "fi1:it 

ij; ftosll; ~ ~ crT;mr ~ it amlT ~ I 

¥if>""T ~  ~~  'liT ~ ~ «mr"l 
it WIT van ~~  ~ fm ~ OliflRT 
'1ft ~ ~ 'liT ~ ~ 'I'fTiIT ~ 

~~~ lITWit ~~ ~ 

~  ij; llT f6ccT ~  ~ ~ I ~ 

ffi;r ~  if>"r ~ 'IiT?;"I it 
~ fil;1lT ;;nit I m mfq(ll" ~ it ~ fiI; 

a:rrq ~  ij; iff/{ ~ ~~ ~ '1ft 
~~  fiI;{ fgtit ~~ '1ft ~ am: 
~ t ~ '1ft mrll; I ~ ~ 

t 1 ••• ~  ••• ~~ t ~  m-r 

~  ~ ~ f'ir<osltiT ~  

~~  

~ a:rell'eT ~~  fu4mr<:r: it ~ 

'liT fifm ~ ~ ~ ~ lI& ~ 

~ ~ ~ ~  'liT ~ ~  

;;"lr 'm ~  t ¢;;rit ~  ~ 

rn ij; ~  ;;it ~ a:rrq ~  

~ ~  ~ ;rn if ~ ~  ~ ~ 

~  ij; t ~ ~  ~  ~ ~ ~  I 

SHRI S. M, BANERJEE (Kanpur) : 
At the the very outset, Sir, I must proteSt 
against the manner in which this Bill has 
been brought forward. When we were dis-
cussing in the Business Advisory Committee-
you were presiding over it-you had the 
draft Bill submitted by, Shri Nath Pal. 
If a Member of this House in his wisdom 
and be;ause of his imagination-correct 
imagination-has anticipated a certain 
situation or how an eventuality can be 
met and on that basis if he has submitted 
a foolproof Bill, the Bill could have 
been discussed by the Cabinet and there 
was no harm if the non-offficial Bill 
presented by Shri Nath Pai on 7th May, 
1969 was adopted by the Government as 
an official Bill. Nothing could have been 
lost. There are instances in this House where 
non-official Bills brought forward. by 
private Members have been adopted by 
Government ; for instance, thore is a Bill 
by Shri Madhu Limaye which we are 
considering and which will 'come up in a 
day or two; then there i. another by 
Shri Madhu Limaye; there is also a Bill 
by Shri D. C. Sharma. These Bills have 
been adopled by Government as official 
Bills and then discussed, and even Select 
Committees have been appointed and so on. 

So, my first point i. that Shri Nath Pai 
should have been given an opportunity to 
move his Bill and Government could have 
accepted that Bill because tthey were found 
napping. Shri Nath Pai has iodicated in 
hi. Bill how the whole thing can be managed, 
and I feel that it is a better Bill than the 
one which has been brought forward by 
Government. We never expect this oven-
tuality to come, and we do nol want such a 
situation to arise in our country. I am one 
of' Ibose who do nol want Ibe country to 
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remain topless; someone should remain there 
at the top. Today what is the position? 
According to Shri Nlth Pai, we have no 
President. Rashlrapali Bhavan is vacant or 
with a to-let board on it; even that red 
light which denotes that the Rashtrapati is 
there in Delhi is not there on it. S!iri Nath 
Pai wanlS that the Speaker ... 

MR. SPEAKER: Now, he is going into 
the merits of the Bill. 

SHRI S. M. BANERJEE: Shri Nath 
Pai wants that the elective principle should 
be upheld. I am not referring to you, Sir, 
in this connection; you may be there as 
Speaker today and you may b, something else 
tomorrow, but I am referring to the person 
holding the orrice of Speaker. Shri Nath 
Pal has provided that the order of Su::cession 
should be the Speaker of the Lok Sabha, the 
e t ~ e  of th'e Lok Sabha, and 
the D,puty Chairmln of the Rajya Slbh. 
But in this Bill the Chbf Ju<tice of the 
Supreme Court or the highest judiciary in 
the country has been brought in. Many 
points have b,en argued about, and I am 
sure e~ e may be arguing in different 
ways. 

submit that Oovernment must 
unconditionally apologise to this Hou", for 
not having consulted the ~ s t  for not 
having realised the gravity of the situ Ition 
and for not owning Shri Nath Pai's Bill. 
That;' my first objection. 

My second obj,ction is this. B,fore 
coming to any decision, they should hav. 
met the Opposition Memb!fs and dhcu.sed 
the matter. But they did not think it proper 
even to discuss this matter. They hIve 
treatej the Opp)si tion in a very shabby 
manner. These are my ba<ic objectioJs. 

THE MINISTER OF LAW AND 
SOCIAL WELFARE (SHRI OOVINDA 
MENON) : This is a stage when you have 
a\lowed coJstitutional questions to be raised 
under which we are functioning, I could 
not find any questions affecting the Cons-
titution raised in the speeches of any of my 
hOD. friends including that of my bon. friend 
Shri Nath Pai who had been referred to the 
Constitution very often. The only thing 
which he referred to was that in the recom-
mendation paragraph which is not part of 

the Bill the word 'President' has been used, 
and according to him the words to be used 
should have been 'Vice-President acting as 
the President'. 

MR. SPEAKER : Is that not substan-
tive? The other things can be considered 
at a later stage. 

SHRI OOVINDA MENON: It is not 
very substantive. My suhmission would be 
that when somebody is acting as Pre\ident 
there is nothing wrong in describing him as 
President. After all, it is not part of the 
Bill. 

SHRI HEM BARUA : (Mangaldai) : 
It is legally wrong also; it is also wrong 
from the language point of view. (Interrup-
tions). 

MR. SPEAKER :  I do not 
body else to say anything now. 
Minister has the floor and I am 
understand what he is saying. 

want any-
The Law 
trying to 

SHRI OOVINDA MENON : Under 
article 65, there are three situations envisag-
ed; there can be the President, the Vice. 
President acting as the President and then 
the person discharging the functions of the 
President. These three distinctions are 
there. But still it is the functions of the 
President that are being discharged. Here, 
it is not part of the Bill but it is only a re-
commendation that is referred to. What we 
are going to pass is the Bill. Even if it is 
conside red there is a small slip in the word· 
ing of the recomm,ildation because he is 
acting as President, I submit that he is Pre.i-
dent, and I see no reason why at the time 
of leave to introduce the . Bill there should 
be any opposi tion. 

SHRI NATH PAl 
order ...... 

On a point of 

SHRI TBNNETI VISWANATHAM 
(Vislc.hapatoam) :  I had al.o sent a slip to 
you. 

MR. SPEAKER: I have received many 
slips or chits. 

SHRI NATH PAl. I am astounded ...... 
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SHIU TENNETI VISWANATHAM 
Allow me to say just one point. 

MR. SPEAKER :  A number of slips 
have come to me today. But I could take 
Into consideration only the slips which were 
given to me in advance. 

SHRI NATH PAl: The 
has dealt with one point. 
)'OU to allow it or not. 

Law Minister 
It Is up to 

MR. SPEAKER: What is his point 
of order in reply to what he said? Both 
of you have done your job ; It is my job 
now to give the ruling. 

SHRI NA TH PAl: No, Sir. I will 
never be disrespectful to you. Allow me 
only one minute. 

I do not want to come in the way of 
your ruling. But I would draw your 
attention to art. 117(3) and tho casual 
manner in which tho House is treated. 
He says reference to the Presi dent Is not 
part of the Bill. This Is an exraordinary 
statoment from anybody, but extraordinarily 
extraordinary from the Law Minister. 

ArtIcle 117(3) says: 

"A Bill which, if enacted and brought 
Into operation would Involve expen-
diture from tho Consolidated Fund 
of India shall not be passed by 
either House of Parliament unless 
the President has recommended to 
that House the consideration of 
the Bill" 

In the recommendation the word 
'President' Is mentioned. This Is not 
something superficial. The coustltutional 
requirement Is 'President has reco"!mmen-
ded." It Is a mandatory provisIon. Ho 
must be properly designated. 

SHRI Y. B. CHAVAN: I would 
certaInly mlke one point. The ontlre 
case of the hon. member is based on the 
presumption that there is no President 
to:lay. It Is true there is no. elected 
president today, but the offICes of 
President Is functioning. 

SHRI NATH PAl: No ... 

SHRI Y. B. CHAVAN: He may 
not agree. If we presume that there is is no 
President, we reach a stage of absolute 
absurdity In thIs country. 

SHRI NATH PAl: No, we did not 
say that. 

SHRI 
79 says. 

Y. B. CHAVAN I Article 

"There shall be a Parliament for 
the Union which shall consist of 
the President and two Houses to be 
known respectively as the Council 
of States and the House of the 
People." 

Once you accept there is no Pr<sident, 
there is no Parliament either and we are 
functioning without any authority hore I 
We reach a position of complete absurdity. 

I quite agree the elected President Is 
not there. But the office of President 
is functioning, and when we say recommen-
dation of the President is there, it is the 
recommendation of the office of President. 

MR. SPEAKER: I have heard both 
sides. After all, it Is not possible for 
any country under this type of, Government 
to be·without a President. It Is the 
Vice-Prosident who Is acting as President. 
It is agreed that thore is a President 
acting. There is no 'President' as such, 
but thore is a President acting. That 
word could have been added. That Is 
all, nothing more. It Is not that anything 
substantial is there. The correct position 
is 'the Vice·Presi4ent acting as 'President.' 
What is the difficulty now 7 Could It 
not be done tomorrow morning 7 That 
will solve tho problem. 

SHRI NATH PAl: We agree thaI 
the office Is there. 

MR. SPEAKER: This House itself 
has done It on previous occasions; the 
terminology 'the Vice·President discharging 
the functions of the President' has been 
used. Government have used it. 

Therefore, I suggest that the Bill may 
be held over till tomorrow . when It will 
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be brought in the correct fonn. Meanwhile, 
we will take up the next item on the 
agenda. 

SHRI MADHU LIMA YE: He must 
withdraw the Bill. 

15.53 ..... 

WEST BENGAL LEGISLATIVE 
COUNCIL (ABOLITION) BILL· 

THE MINISTER OF LAW AND 
SOCIAL WELFARE (SHRI GOVINDA 
MENON) :  I bog to move for leave 
to Introduce a Bill to provide for the 
abolition of the L'ghlative Council of 
the State of West Bengal and for m3tters 
supplemental, Incidental and .consequential 
thereto. 

MR. SPEAKER: MoLlon moved : 

"That leave be granted to Introduce 
a Bill to provide for the abolition 
of the L.gisla Ii ve Council of the 
State of West Bengal and for 
matters supplemental, incidental and 
consequential thereto." 

SHRI M. R. MASANI (Rajkot): On 
a point of order. I have to point out 
that tho introduction of the Bill is not 
consistent with the rul'es. 

SHRI SHRINIBAS MISRA (Cuttack) : 
Is he  a senior member 1 

MR. SPEAKER: He wrote to me 
earlier about It and I have called him. 
The hon. Member is getting up just now. 

SHRI SRINIBAS MISRA: He wants 
to oppose It, but I want ... 

MR. SPEAKER: 
hIm. It Is my privibge. 
question It. 

have 
He 
allowod 
cannot 

SHRI M. R. MASANI: The pro-
cedure lays down the squenco of events. 
Tho second proviso to rule 74 clelrly 
provides that unless a Bill has been made 

available to members at least two days 
before it is sought to be introduced, intro-
duction cannot be allowed, if any member 
objects. It says that introduction cannot 
be allowed if any Member opposes ft. 
The words are : 

..... any member may object to any 
such motion being made unless copies 
of the Bill have been so made avail-
able for two days before the day on 
which the motion is made, and such 
objection shall prevail, unless the 
Speaker allows the motion to be 
made." 

The p(}sition is very clear that unless you, 
M<. Speaker, in your discretion over 
rule my objection, the objection 
of a single Member Is mandatory and shall 
prevail. I should appeal to you to allow 
tbe rules to prevail because the Memoran-
dum submitted by Ihe Law Ministry makes 
out no case whatsoever for urgency in tbis 
matter. What it says is tbat there was 
only one week left before the adj(}urnment 
of b(}th the Houses and arrangements had of 
necessity to be made for the introduction of 
the Bill On an urgent basis. "May I ask 
the Law Minister," Why 1 Wbat is urgent 
about ab(}lishing the Second Chamber in 
Wost Bengal? What will bappen 
if it is not abolished noW, but the 
abolishing Bill is passed by Parliament in 
tbe Monsoon session 1" This Memorandum 
gives no reply whatsoever. All it says is : 
"Because it is urgent, please do not raise 
this point". I am sorry I cannot c0-
operate with the Law Minister. 

This is a highly controversial Bill and 
it seeks to do away with the Second Cham-
ber in a State. The Constitution says very 
clearly that this Parliament may do so or 
may not do so. We are not bound to 
foll(}w the wishes of any State Assembly 
just because it passes a resolution. Finally 
we in our discretion have to decide whether 
we sh(}uld do SO or not. Quite frankly, 
some of us hore would like a little more 
time to consider this Bill and to detennine 
our attitude to it. After all this may fonn 
a precedent for other States and it may 
ultimately fonn a precedent for an amend-
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