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Restrictive T'rade

Practices Bill
here says that all agreements regis-
tered will be regarded as prejudicial
unless the Commission comes to a
positive finding that they are neces-
sary and they will not raise prices
ete. That is automatically they would
become bad unless the Commission
gives a positive finding in their fa-
vour. This is putting it negatively.

SHRI F. A. AHMED : The presump-
tion ‘is that all agreements which
tend to bring about restriction of
trade are bad unless reasons are
given on account of which the Com-
mission comes to a finding that they
are not prejudicial to public interest.

SHRI HIMATSINGKA: There is
another provision whereby all agree-
ments registered, whether bad or not,
will all be regarded as bad unless
there is a positive finding by the
Commission.

SHRI F. A. AHMED: We would not
allow agreements registered which
stand in the way of the operation of
this Bill. They have been brought
within the purview of the Bill. We
do not want to leave a loophole there-
by excluding agreements entered into

which are detrimental to public inte-
rest,

The original provision in the origi-
nal Bill actually provided the circum-
stances in which a trade practice
would be deemed to be prejudicial to
the public interest. The question as
to whether such practice was in exis-
tence was left to be determined by
the Commission. But the Joint Com-
mittee felt that ‘instead of leaving
the matter to them, it should be
specified on the basis of which the
Commission can come to a finding
whether it 'is prejudicial to public
interest.

SHRI HIMATSINGKA: Automati-
cally it will be regarded as bad un-
less there is a positive finding.

SHRI F. A, AHMED: Here an im-
provement has been made. Some in-
dications have been given that for
these reasons at least they cannot be
regarded as prejudicial to public inte-
rest. This is an improvement over
the original Bill which the Committee
made to meet the objection.

. As I pointed out earlier, our objec-
tive is not to restrict economic or
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industrial development, but to check
such tendencies as are against our
socio-economic objectives which we
have accepted and for which the
country is anxious. I am very glad
that an overwhelming number of
Members of this House have given
support to these concepts and objec-
tives and I, therefore, commend my
motion for the acceptance of this
House.

MR. DEPUTY SPEAKER: The
question is:

“That the Bill be passed.”
The motion was adopted.

17.50 hrs.

STATUTORY RESOLUTION RE:
DISAPPROVAL OF FOREIGN EX-
CHANGE REGULATION (AMEND-
MENT) ORDINANCE

AND

FOREIGN EXCHANGE REGULA-
TION (AMENDMENT) BILL

MR. DEPUTY SPEAKER: The Bill
and the Resolution are to be taken
up together. The time allotted is
three hours.

SHRI KANWAR LAL GUPTA
(Delhi Sadar): I beg to move:

“This House disapproves of the
Foreign Exchange Regulation
(Amendment) Ordinance, 1969 (Or-
dinance No. 9 of 1969) promulgated
by the President on the 13th Novem-
ber 1969".
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[Surr M. S. RaNa in the Chair]
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THE MINISTER OF STATE IN
THE MINISTRY OF FINANCE
(SHRI P. C. SETHI): Sir, the pur-
pose of this Bill which I have brought
before the House is very much limit-
ed. As far as the Foreign Exchange
Act, 1947, is concerned, we are now
coming forward for an amendment of
section 12(1) of this Act. I agree with
the hon. Member, Shri Kanwar Lal
Gupta, that the ordinance was pro-
mulgated on the eve of the sitting
of Parliament; the Parliament was
to meet on the 17th November, and
the ordinance was brought on the
13th. Previously, according to the old
section 12(1), any restriction imposed
by it was deemed to have been im-
posed under section 11 of the Cus-
toms Act of 1962, and it conferred
powers to the customs officers to de-
tain the goods intended for export
when the full export value has not
been correctly stated in the declara-
tion. This position was obtaining, in
respect of the customs officers or
authorities right from the time when
the Act came into force. This was sus-
tained by various high court deci-
sions and rulings, and according to
those high court decisions and rul-
ings, it was found that this section,
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section 12(1), empowered the cus~
toms authorities to detain the goods
provided the declaration in this parti-
cular form was not correctly given.
The declaration was to be given in
form GRP/EP according to the rule
framed in pursuance of section 27 of
the Foreign Exchange Regulation Act.
This matter went to the Supreme
Court, and the Supreme Court was
pleased to observe that as far as sec-
tion 12(1) was concerned, the require-
ment of this section is limited to the
purpose that the party should give a
declaration and there should be a pro-
per time and procedure for the pay-
ment of the foreign exchange received
for the export of these goods. The
Supreme Court was further pleased to
observe that as far as this particular
section was concerned, it did not give
the authority to the customs people
to detain the goods and it was open
for the customs authorities to pro-
ceed against the parties concerned
under section 23A. Therefore, to that
extent, the customs authorities were
handicapped. This particular decision
of the Supreme Court came in Sep-
tember, I certainly agree that to the
extent that we wanted to bring forth
this change, this should have been
done a little earlier, and the time-lag
was there; we could not bring forth
this particular measure a little ear-
lier, which we really wanted to do.

But, at the same time, time was
passing, and it was considered desir-
able that in order to check the most
valuable foreign exchange evasion in
the form of over-invoicing and under-
invoicing, it was necessary to detain
the goods rather than allew the goods
to pass and then take action against
the concerned party under section
23A and proceed in the court of law
according to the provisions of the law,
when the customs authorities could
very well detain the goods without
proper declaration; then this was the
proper course and therefore the Go-
vernment thought it fit and desirable
to bring; forth this ordinance. There-
fore, the ordinance was brought for-
ward and the Bill is before the lion.
House.

In the course of his opening speech,
Shri Kanwar Lal Gupta has brought
forward very many points and cases

404 \



405 Foreign Ezchange AGRAHAYANA 27, 1891 (Saka) Regulation (Amdt.) 408

before the hon. House. As far as
these particular cases are concerned,
I never expected that he would be
raising such ‘individual cases in the
course of his opening remarks, but
certainly, about whatever cases he has
mentioned during the course of his
speech, I shall try to reply when we
take up the Bill tomorrow, sometime,
and T shall put forth the facts, what-
ever are available with me, so that
the House 'will be able to know as to
}:ow we are proceeding in these mat-
ers.

With regard to the other point, that
instead of bringing this piecemeal
legislation the Government should
have brought forward a comprehen-
sive legislation because the most
valuable thing, that is, the foreign
exchange is being lost, and there are
cases of over-invoicing and under-
invoicing, and besides this, there are
foreign exchange rackets and there
is smuggling and all this is going on
a considerable scale as put forth by
the hon. Member, I wish to say this.

It is true that foreign exchange
violations are taking place. It is also
true that there are cases of over-in-
voicing and under-invoicing. That is
why the Government has already de-
cided, considering all these aspects
of the question, that there should be
a comprehensive Bill, that the entire
matter should be reviewed in the
light of present happenings and we
should see how to tighten the law,
the procedure as well as the adminis-
trative machinery. From that point of
view a comprehensive Bill will cer-
tainly come before the House but at
the moment our concern was, in the
light of the Supreme Court’s decision,
to amend this clause to the extent
that the Customs authorities could
retain the power which they were
exercising up till now for the deten-
tion of these goods if the invoice
value or the full export value of the
goods declared was not the same as
that contracted with the buyer, if it
was not a fair valuation of the pro-
ceeds of goods which are unsold. The
proceeds resulting from the sale of
goods will be delivered to the autho-
rised bank. All' these changes are
being made through the Bill before
the House.
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. As far as the Bill is concerned, it
is a small Bill with four clauses, one
or two of which are only enabling
clauses. The main clause is clause 2
which is being brought for the change
of section 12(1).

SHRI KANWAR LAL GUPTA:
What about a high-power commission
to review the working of the foreign
exchange control and publishing the
names of defaulters?

SHRI P. C. SETHI: These are sug-
gestions for action. I have said that
Government is considering bringing
forward a comprehensive Bill for
this purpose. When we bring for-
ward that comprehensive legislation,
we would not only go into the ail-
ments which exist today but we
would certainly have expert opinion
and advice before bringing forward
that comprehensive legislation. It is
there without saying that to that ex-
tent we would certainly be guided
by the expert advice and the various
suggestions which are before us. This
is a very important measure and we
would not bring forward that mea-
sure in a piecemeal or haphazard
manner. We would go into all the
aspects of foreign exchange violations,
over-invoicing and under-invoicing
and then come before the House with
a good measure.

Apart from that, there are other
points which the hon. Member has
raised, particularly of people getting
away with small penalties imposed
against them for foreign exchange
violations. When we bring forward
the comprehensive legislation, we
would also certainly have to take into
account the various penalties that
are to be imposed for violations of
foreign exchange regulations.

SHRI HIMATSINGKA (Godda):
The penalties are there.

SHRI P. C. SETHI: Whether those
penalties are properly inflicted, whe-
ther they are completely and fully
deterrent or not—all these aspects
will have to be gone into. At this
stage, therefore, I have nothing more
to add.

With regard to the various points
raised about particular parties, I
would come before the House later
but just now I would like to refute
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one particular allegation which the
hon. Member was pleased to make
against the Chief Minister of Rajas-
than, namely, that Nainmull Poojanji
is not being proceeded against pro-
perly by the Department because he
gave certain sums of money to the
Chief Minister of Rajasthan. That is
not correct. Nainmull Poojanji is
being prosecuted, Some of the per-
sons are already under custody; they
have not been released. The party
had gone from the Presidency Court
to the High Court and from the High
Court to the Supreme Court but the
Supreme Court has upheld the Go-
vernment side and has not allowed
to release of those persons. They are
being proceeded against. It is not
correct that the Government is not
taking suitable and proper legal ac-
tion against this party.

Sir, I move:.

“That the Bill further to amend
the Foreign Exchange Regulation
Act, 1947, be taken into considera-
tion”.

MR. CHAIRMAN: The Statutory
Resolution and the Motion regarding
the Bill are before the House.

There is an amendment for circu-
lation in the name of Shri Yashpal
Singh. He is not here.

SHRI HIMATSINGKA: Mr. Chair-
man, so far as the intention behind
the Bill is concerned, I feel that the
Government were justified in pro-
mulgating the Ordinance in view of
the decision of the Supreme Court
which struck down the practice which
was being followed for so long by the
Department. It was only fit and pro-
per that this action should have been
taken much earlier—the judgment
was delivered some time in Septem-
ber—then this valuable time would
not have been lost. Instead of wait-
ing for so long, action ought to have
been taken much earlier.

A very large amount of foreign ex-
change is being lost on account of
proper action not being taken by
Government in various respects. You
go to any market where various arti-
cles are being sold and you will find
that they are full of foreign commo-
dities, commodities made and manu-
factured in other countries whose
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import is banned and is not being
permitted. You can get any number
of such articles in any shop that you
enter. Go to New Market in Calcutta
or to any of the shops in Delhi or
Bombay and you will find that they
are stuffed with articles whose im-
port is banned. Still, you can get
them; perhaps you may have to give
them your requirements and after a
few minutes you get them. How is
it possible for these businessmen or
shopkeepers to sell these things open-
ly if proper steps and action are taken
to check these things? If you go to
any market, you will find that it is
flooded with Chinese fountain pens.
How are they coming unless we are
negligent in preventing their com-
ing? Fountain pens, blades, suitlength
pieces, transistors, gold—all these
things are coming.

We hear every time that so much
gold has been seized. We do not know
how many consignments of such gold
escaped seizure, As a matter of fact,
ten times they escape seizure and
perhaps once it is seized. Therefore a
very large amount of valuable ex-
change is being lost and I feel that
very drastic and regular action should
be taken by the Customs authorities
to arrange raids in almost all these
markets where foreign articles are
being exhibited and sold day in and
day out without any check or hind-
rance or any kind of difficulty. Un-
less such steps are taken, you can
never prevent smuggling and loss of
foreign exchange.

Merely bringing forward legislation
is not sufficient. The legislation is
there. Even now they can stop all
these things provided proper steps
are taken.

So far as the penalty provisions
are concerned, as far as I remember,
the power of the Customs authori-
ties is very, very wide. They can im-
pose penalties to a very large extent,
perhaps three or four times the total
value of the goods. I do not remem-
ber exactly the amount but certainly
it is-more than three times the value
of the goods. They can also seize the
goods and forfeit them and take other
steps. Therefore the power is t}_aere
but the power has to be utilised in a
proper manner to prevent the various
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leakages that are taking place in
foreign exchange. If that is done a
very large amount of foreign exchange
can be saved to the country and our
balances will very much improve.

Along with the legislative measure
that is intended to be brought for-
ward, other steps are absolutely neces-
sary. If those steps are not taken, any
amount of legislation may be brought
forward but it will not be effective.
Very big articles like taperecorders
costing Rs. 1,000 or so you can get in
the market, any number of them. If
steps are taken, it can be checked.
Therefore I invite the attention of
the hon. Minister to the practical side
of the loss which is being incurred
and request him to take some steps
to prevent that.

With these remarks, I support the
Bill.

SHRI K. M. ABRAHAM (Kotta-
yam): Mr. Chairman, Sir, what is the
purpose of this Bill? It seeks to prohi-
bit the export of goods whose declar-
ed value is in the customs authority
below the normally realisable value.

The practice of under-invoicing of,
exports and over-invoicing of imports
has been going on in this country
ever since the Foreign Exchange Re-
gulation has been enforced.

Whatever else may be said about
our traders, it cannot be said that
they are honest to the country. It
is a well-known fact that there is a
mounting level of smuggled gold and
other luxury goods into our land be-
cause of the financing by surplus
foreign exchange earned by these
traders outside. Probably the activi-
ties of these smugglers have reached
such a tremendous proportion as to
endanger the economic stability of
the country.

It is by withholding or denying the
due credit of foreign exchange which
we should otherwise get. These tran-
sactions lead to the weakening of the
position of the Indian currency ab-
road and to the depreciation of its
exchange value in relation to other
foreign .currencies. This is criminal,
antinational and unpatriotic act and
the traders who are caught in this
game should be treated as traitors.
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There should be no mercy shown to
them.

We know for example that in recent
years some of the export items have
been fetching far less foreign ex-
change to the country than we should
otherwise be getting. It has been
pointed out that some of the foreign
companies who export tea have been
grossly under-invoicing tea exports.
Similarly, a number of light engi-
neering items like sewing machines,
cycle spare parts, etc. are known to
have been exported at much below
their value in foreign countries.

We know the case of M/s Jadin
Henderson & Co. who have cheated
this country of crores of rupees
worth of foreign exchange in their
import and export operations. It was
also noted by a committee which exa-
mined the foreign collaboration
agreements ‘that a large number of
foreign collaborators have been in-
dulging in over-invoicing of imports’.
The study cites many instances in
support of its findings about the sup-
ply of second quality machinery at
high costs. “In one case it was for 1ift
trucks imported at Rs. 60,000 a piece
while the local one ton pedal lifts are
selling for less than Rs. 15,000, In a
factory manufacturing electrical
measuring instruments, with foreign
collaboration, it is seen that six out of
ten imported drilling machines were
idle, because they were not required
at any stage of operation”.

There are hundreds of such instan-
ces in which the foreign collabora-
tors have been misusing the terms of
agreements. Firstly they import raw
materials at very high cost .even
though identical substitutes are avail-
able locally at reasonable price. Se-
condly, they import unnecessary and
secondhand or sub-standard machi-
nery and equipment at prohibitive
costs. Thirdly, they palm off large
number of items which are of no
service to the nation.

It would thus be clear that this
country has been losing vast amount
of foreign exchange by the trickery
and unscrupulousness of the traders
and manufactureres, both foreign and
Indian, The foreign exchange regula-
tions as they have operated in this
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country, have only harassed honest
and small businessmen whereas the
big sharks and foreign collaborators
and monopolists have got away with
large scale loot of the country. In our
opinion, the only solution to this
problem is to take over the entire
foreign trade of the State. Only that
can save our country and its re-
sources from the predatory greed of
foreign monopolists and Indian black-
marketeers.
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# F5 AT gEnfree & a7
g § 99 ATy g A A qv |
{5 e WY R at, w10 wEg o fegrar
g TS T IEH AALAG AT, A
Tdr St FaEw fF e &1 oaer gwer
TAT A AT B T T A1 S F
e o7 ? a1 39 a3g ¥ fegrgea aifear
AR fergea™ qarer & 1$T & aga wwrleny
grar & o & fegeam &1 grer smar 1
0 9 F & § UFAT =qifgw | /fEA
S A AT & 6 GBI G %7 91T
A A AW, fa3e q@n gw® s, @ R
T @@ w=lt #77 § 41 3@ F1 9999 ag
T & gAY W § W@t ew W A
T &3¢ | 99 faardf ot 9g7 99 & AR
W AR FRA e #7 e
7 IR T A eI A W& aga ¥
AT 9T AW 72T €, fray < a Sed
FET qEdr 8, Fow, I, foot 7
FME @ FE § a9 AL FG A
R el &3 & | g #1 9a9e
7g e & fF oiE I FE A9 F 96T
FTH FX | 98 AG G F FH F¢ | T8t
faatemeeE Y qET §, 980 "Ed '
N AET AT &1 F N R g
wrgt faardt w3 wrEe T § | uEr
FFIT A AT &, A6 5T HT G I
TEAAT ALY F &, WUAT @ qGT B
F& fadrag & 9T w0 &1 dur S A
21 W9 F A T HE ST A At
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2T A TG ST H W= AT
e @ fadgs & wwufa w@Ew
it A § 5 o e I S T
a9 &, T § T AL T 0y e
F@TE, A @ I ffesmrd, sa
ST &Y, 7 FTR T &, 39 FT arhrar
qEHE 9= g1 A1fgq, I # wI
THEIE FY gee & AGt M =fEw
A EEEE WER 8, 39 T Al "er
% fag TeaT & o< $ 3T Tfgw afe
TR AGEA 9 FW HA0, Hig

L(D)21.88

Ordinance (Res.) and Bill
1T FT FW F40 a1 F gwwar § 9y
100 FIE TIAT FT HET ATTH g qTA
AT 8, TG FH &1 ST |

AR F g A AR 9 K 3
FT GHET FATE |
18.32 hrs.

The Lok Sabha then adjourned till
Eleven of the clock on Friday, De-
cember 19, 1969, Agrahayana 28, 1891
(Saka).



