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AMENDMENTS TO
(PRE-

MOTIONS RE :
UNLAWFUL ACTIVITIES
VENTION) RULES

MR. DEPUTY-SPEAKER : The House
will now take up the two motions standing
in the name of Shri Srinibas Misra and
Shri Madhu Lemaye. 1 would like to
mention at the outset that the time is very
limited. It has to be finished within 1}
hours.

SHRI SRINIBAS MISRA (Cuttack) :
1 beg to move the following :

“This House resolves that in pur-
suance of sub-section (3) of section 21 of
the Unlawful Activities (Prevention)
Act, 1967, the following modifications

be made in the Unlawful Activities (Pre-'

vention) Rules, 1968, published in the
Gazette of India by Notification No.
S. O. 481, dated the 5th February, 1968,
and laid on the Table on the 23rd
February, 1968, namely :—
(i) in sub-rule 3, the words, ‘subject.
to the provisions of sub-rule
(2)’, be omitted ;

(ii) sub-rule (2) of ryle 3 be omitted,
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This House recommends to Rajya
Sabha that Rajya Sabha do concur in
this resolution.”

SHRI MADHU LIMAYE (Monghyr) :
1 beg to move the following :

“This House resolves that in pur-
suance of sub-section (3) of section 21
of the Unlawful Activities (Prevention)
Act, 1967, the following modifications
be made in the Unlawful Activities
(Prevention) Rules, 1968 published in
the Gazette of lndia by, Notification
No. S. O. 481, dated the 5th February,
1968.and laid on the Table on the 23rd
February, 1968, namely :—

(i) in sub-rule (1) of rule 3, the
words, ‘as far as practicable’ be
omitted ;

(ii) sub-rule (2) of
omitted ;

(iii) in rule 4, the words ‘all or any
of* be omitted ;

(iv) the proviso
omitted ;

(v) in rule 6, the words ‘all or any
of” be omitted.

rule 3, be

to rule 5 be

This House recommends to Rajya
Sabha that Rajya Sabha do concur in
this resolution.”

SHRI SRINIBAS MISRA : Mr.
Deputy-Speaker, when the Unlawful Activi-
ties (Prevention) Bill was being discussed
in this House, a number of hon. Members
on this side of the House had expressed
their apprehension that the Home Minister
is seeking more powers for using them
arbitrarily. Here I may be permitted to
quote from the debates dated 10-8-67. I am
quoting from Shri P. Ramamurti’s speech :

“f, therefore, say that this Bill seeks to
clothe the Government with dictatorial
powers ... The only purpose it will serve
is to give this government authority to
declare unlawful whichever organisation
or person is fundamentally opposed to
it from whom it thinks that the govern-
ment itself is facing a threat.”

Now 1 ‘quote from the apprehension
expressed by my leader, Shri Surendranath
Dwivedy :

“I would like to ask why a Tribunal
is at all necessary. Why not this matter-
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be referred to the High Court itself ?
Why not send it before they made the
proclamation ? Why not refer this
matter to the High Court ? Let the
Bench of the High Court decide
whether there is sufficient material or
not.”

Then, the matter was referred to the
Joint Committee. Now that the Home Minis-
ter is here, I would like to point out the
arguments advanced and the promises made
by him in the Joint Committes itself.
While Shri C. K. Daphtary was being
examined, the Home Minister stated—I am
quoting from page 5 of the Report of the
Joint Committee on the Unlawful Activities
(Prevention) Bill—

“I may clarify it. The position is
that those facts may not be disclosed
in the notification but they will not be
concealed from the tribunal which is
to decide these things.”

So, it will be seen that in the Joint
Committee the Home Minister has given
the assurance that the acts will be disclos-
ed before the tribunal and that they will
not be concealed from the tribunal.

Further, the Home Minister goes on to
say at page S5 :—

“Complete facts will be disclosed to
the court or tribunal which is going to
take a view of the matter.
things will not be disclosed in the
notification.”

So, his only plea was that in the notifi-
cation things may not be disclosed but
they will be disclosed before the tribunal.

My hon. friend, Shri Limaye, asked a
question :—

“If these things are not given in the
notification, you can give this very
argument before the Tribunal. It is
not obligatory on the Government to
bring all these points before the Tribu-
nal.”

He had expressed this apprehension
that under the plea of section 4, they may
not bring all the facts before the Tribunal
and they may only bring the conclusions,
not the evidence on which the conclusions
are based. Shri C. K. Daphtary, theg
Attorney General, gave this answer :—

Certain
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“Before the Tribunal, the Govern-
ment will have to justify its action.”

Then, the Home Minister said : —

‘“Naturally, when you want to go
into a case, it is always open and all
the facts necessary to prove a case will
be placed before them. What will be
placed before the court will not entirely
be disclosed.”

That means, in the notification.

After this assurance given in the Joint
Committee the Home Minister has come
up with a rule like rule 3. My objection
is to the rule of evidence which is prescrib-
ed here in this rule. This rule is under
section 21 of the Act. Section 21(2) reads
thus :—

“In particular, and without prejudice
to the generality of the foregoing
power, such rules may provide for all

or any of the following matters,
namely :(—
(a) - ] *

(b) the procedure to be followed by
the Tribunal or a District Judge in
holding any inquiry or disposing of any
application under this Act ;

(c) any other matter”.

So, this power has been exercised under
section 21(2)(b). It is for the Home Minis-
ter to consider whether changing the mode
of evaluating evidence and leading evidence
or for deciding whether some thing is
privileged or not or for concealing matters
which ought to go before the Tribunal,
is merely procedure or whether this is not
substantive law and is only procedural law
that is being effected by those rules.

17.33 brs.
[Mr. Speaker in the Chair]

My contention is that this rule, as it
stands now, goes beyond the powers given
to the Central Government to frame rules
under section 21(2)(b).

Coming to section 4, regarding inqui-
ries, under which these rules have been
framed, I will only place section 4, sub-
section (3) before you. It reads:—

“After considering the cause, if any,
shown by the associatiop or the offics-
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bearers or members thereof, the Tribu-
nal shall hold-an inquiry in the manner
specified in section 9 and after calling
for such further information as it may
consider necessary from the Central
Government or from any office-bearer”.

Here 1 stop. The Act gives power to
the Tribunal to call for any information
from the Central Government or the office-
bearers. Now, under the rules the Govern-
ment wants to gag the Tribunal and take
away the power so that the Tribunal will
not be ina position to call for all the
documents tbat the Tribunal needs. The
rule says that whenever the Central Govern-
ment considers it necessary; they may
not disclose some documents and may not

producs the documents before the Tribunal.

So, this rule runs counter to section 4, sub-
section (3) which allows the Tribunal to
call for all doc and y infor-
' mation from the Government. Therefore,
it is beyond the rule-making powers of
the Government which are given to the
Government under the Act.
The rule to which I take exception is
rule 3. It reads :

“Tribunal and District Judge to follow
rules of evidence : —(1) In holding an
inquiry under sub-section (3) of section
4 or disposing of any application under
sub-section (4) of section 7 or sub-
section (8) of section 8, the Tribunal
or the District Judge, as the case may
be, shall, subject to the provisions of
sub-rule (2), follow, as far as practi-
cable, the rules of evidence laid down
in the Indian Evidence Act, 1872

Then, sub-section (2) which qualifies
the general procedure says :
“Notwithstanding anything contained
-in the Indian Evidence Act, 1872 where
any books of account or other docu-
ments are claimed by the Central
Government to be of a confidential
nature, the Tribunal or the court of
the District Judge shall not..."”
Here, by these words ‘shall not’ circums
cribes the power vested in the Tribunal
to act under the Indian Evidence Act.
The Central Government under the rules
prescrives that the Tribunal—
LR shall not compel" that Govern-
ment to produce before it such books
of ageaynt or gttggr documents,
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where any such books of account or
other documents have been produced
before it by that Government,

make such books of account or
other documents a part of the records
of the proceedings before it, or

give inspection of, or copy of the
whole of, or any extract from, any
such books of account or other docu-
ments to any party before it or to any
other person.’” .

It appears that whenever the Tribunal
wants some documents, the Government
will refuse to produce it. Whenever the
Central Government comes with a case
that such and such an organisation is un-
lawful, according to them, and that they
find they have killed so many persons,
that they are manufacturing armaments,
bombs or anything they can do so without
proper evidence, and they will not be requi-
red to produce evidence before the Tribu-
nal. They take the power to withhold
the evidence and simply put the conclusion
before the Tribunal. The Tribunal caanot
compel the Government to produce such
books of account or other documeats.
Not only books of account but other
documents also,—any report they have
received, any information they have got,
any original documents. They can simply
say it is privileged and that it shall not
be produced, therefore, it shall not be
produced.

There is something more. Whenever
they produce something, even that will
not be available to the accused. That
is against the principle of natural justice.
The accused who is being charged or
an organisation which is being charged
should be given those documents, should
have inspection of those documents and
should be allowed to take copies of those
documents. Nothing is provided for it.
Why does the Home Minister want such
ble,
subject to sub-

as far as practlcable,
rule (2).

- Sections 123 and 124 of the Indian
Evidence Act provide for claiming privi-
leges regarding certain documents whenever
there is a question of State policy. Section
123 of the Indian Evidence Act says :

“lflo one shall be permitted to give.
any ‘evidence derived from unpublished
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. offigial records relatma to apy affairs
of State except with the permission of
the officer at the head of the depart-
ment concerned who shall give or with-
hold such permission as he thinks fit.”

1If they

do not want to produce it, they can say
that they do not think fit that it should be
produced.

Then, Section 124 says :

“No public officer shall be compelled
to disclose communications made to
him in official confidence when he con-
siders that the public interests would
suffer by the disclosure.”

In spite of these powers, the Home
Minister wants something more so that
the power of the Tribunal should be
curtailed which, according to my conten-
tion, is not within the powers given by the
Act itself. Under the Act, he cannot do it.

Sir, you will find that they want to
change some decisions of the Supreme
Court. The position of law is, as Sections
123 and 124 stand, that it is for the courts
to decide whether any matter is privileged
or not, whether the privilege is being
claimed rightly or wrongly. Now, the
Home Minister wants to take away that
power. He wants to have, in his hands,
the power, to decide, whether some docu-
ments will ‘be produced or not, whether
somebody will be hanged or convicted
without giving him notice as to why he is
being convicted. He wants that power. 1
hope he will consider the points raised
by me.
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T o & Sarar )7 F A o
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@ oot fasy ot & Fearam 1 qar ot
FueneT i ag AR 6 & g ¥
&\ s werw wgRT, A T ¥ Ay g
& el wigeT § 9RO WA SN g
S wreTET vaTCE wE A Ry ay ¥
T A O e Iwey
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AR ar Y A AR feoEw
Y 39 F X ¥ d¥g T8 91 ) AT
¥ g3y o1 A @A 99 el F
gET At gAY @ famr ax & 7
ITAFE AT Y Y | 99 F ¥ 0F A
IEI g9 frar & s 99 aaq AN
ot ¥ gw @ F31 fr ardy s Afe-
et & 7 27 Y a9 99 W 1 AW
wRra Mg, frsgae w1g aY ag 91} qeAt
F1 qiT gFaT & A W I 3 W a1
&) JTAT 1 T FT 9 A149, AW WG
FT :

““SHRI Y. B. CHAVAN : Complete

facts will be disclosed to the court or

tribunal which is going to take a view

of the matter. Certain things will not
be disclosed in the notification.”

FRrogawT qEr an:

“ofy e formd . ag FE 6 AT
¢ & yard g fogaw ¥ A
wrgar ?

“SHRI Y. B. CHAVAN : The whole
section refers to notification.”

AMERAIT aR F Q9 @ A
T deT 4 ¥ we frapw § AR
Fgmardaad s A X v wqr &

‘o a famy : wae Afefedaa

# ¥ 1§ A oA, o A fegAa.

& gy W A aeie ¥ g E

FER & fod sasrw ar i & fr ag
rQ a fesgaw A qang

ITHT AT 5N o Fo @I E :

“SHRI C. K. DAPHTARY : Before
the Tribunal, the Government will have
to justify its action.”

“SHR! Y. B. CHAVAN : Naturally;
when you want to go into a case it is
always open and all the facts _necessary
to prove a case will be placed before
them. What will be plnccd before
the ¢ court will not enurly be disclosed. o
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7% gg ¥ gremere § e € gR
[T ATt & T3 A g AN N
gra FwAr gt ot oK 3§ ¥ 9 Aew
sifz & A X1 @Y S FAAT FT A
sitfs gfieaez 1 9 &1 A1 Fq T
safe Q@ 9T AT 41 QY TP ¥ MAT
_ o Y fa S gResR eI @ &,
T AT HIAT RS qIIN ..

THE MINISTER OF HOME AFFAIRS

(SHRIL Y. B. CHAVAN) : 1am glad, you
have some sense of good humour.

st vy fem o wfm & oweR
s ¥ SrdAT s fF 77 aqd faw
sHrmfgg § Hawar g ok & ag
T R dA § fF oW smaTee &
foeg fog oY ¥ fraw aard & s9
sfesfai T A A s gn J
s wwfar e AV A ¥ FH W9
Sfanwrger 9 1w ag faw 6 &
I fox e feg ooy W fear f

“Provided that nothing in this Rule

_shall require the Central Government
" 1o “disclose any fact to the Tribunal
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which that Government censiders aga-
inst the public interest to disclose.”

Fg W ST F A W wEaTET fK4r
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Y &7 qOR # famg § N e
T &, %55 LT & BT F wy-
R AW G F AETE ARG ¥ arfp-
WE A IR ag w A g

¥ fegeam & g 4 frmg &
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17.53 hrs,

'(Shri R. D. Bhandare in the Chair.)
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& fews a7 ¥ qgy fedy ¥ sard &Y
g, @Y A |t A & dei, wfew
WEEFRAW AL AN wezar &
I9 N TEW FCFFN FUT T faar
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& fodt gear & fFar § @ @@ welY
ot Y el A frar & 1 7T T WA oY
T & i ¥ qgT §) JEAmQ A ST
NN AT Nfgg @ F ax ¥ 3@
AR s RE?

AW F W W ogEEw @
F1 X ST ¢, @ @y o w@ea
ST AGA F wTAT F Aot § 3@ w1
RNAWIA T aX F 5 | W T
ag ¥ & fod da Ay & @ S
A AT F faoda ag st & frawm
T uF aeg e far @ ow A v ¥
TH {E T Y a1 7 )

#wgmarga g 5 we g Qg
et &1 39 &1 6 § Wi 3T F gy
¥ wfawic § 256 A 267 #11 & g
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wAwWfa AgEm : 937 N qraEngr
TR

it g fewd : o dfew & Afe
ZER g A7 ofeq A § sEfed T@w
T TG | AR FYA FT ATAG I AT
fr wmawe & o wfawe &1 99
256 1T 257 ¥ ey fF ww § F@r
forar & :
*6256. The executive power of every
State shall be so exercised as to ensure
compliance with the laws made by
Parliament and any existing laws which
apply in that State, and the executive
power of the Union shall extend to the
giving of such directions to a State as

may appear to the Government of
India to be necessary for that purpose.”

+257. (1) The executive power of
every State shall be so exerciscd as not
to impede or prejudice the exercise of
the executive power of the Union, and
the executive power of the Union shall
extend to the giving of such directions
to a State as may appear to the Govern-
ment of India to be necessary for that
purpose.”

ITF 9 Afere § w1 =-
AT F F 75 79 @ ¥ F A &fa-
YT T ST FAX FI 57 &1 IHH
FMEF AR W q@ F AfewER &
TREE F RN AT T G oww gE
TE AN N AT E, AT X F FAw
TEAT AT § | UF W IR Ig WA
qr e aamge  Yfaefadler 9z A%
T o7, AfeT @ F a9 G
¥ nfafafeat w3, oY faege dAsmgAt
& v 7 @ ? AT e W 3 WA
%1 ag7 g9 /i w9 fade) gmm owgE
AT, T WX FA wifs T
®IAE #T A FT GG O A §, wHA
AN ¢ W gNw AL aF arIHeT v
& gim W § A g waw,
wed o § S® ¥ AW
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X 1S ST FIHR I H GE X A
Far v ? 9w A s uwm g A few
| A @ e , e oF QA
¥ g faa & A 3 w1 afefrde
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TR A Fz @ g1 A AN AERT N
ifas fasizrd & #ifF ag mgrag &
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99 39 qE ¥ TAq T G & @ FGA
o} dfaerT W o gAR W F FY
@ 1w A gAargw ofefe ¥
R & #1947 qAwn, AT Jq a@gF X
QA F17 FF F U B, a7 A
FT AT G @ Jiam @™ far w1
famieft & fF sro GeFT & wAA FY JiA
7 | grg-ry o QY fgw §, swEwE
o F1gA, § wAar § F I@W S A
sErge afamdd 38 ¥ §g |{]
gaman, AT A wsgr w9 fFaT } @
219 § 9q 97 39 F1 famEA w7 w17 I
REGEI QT T WA W FIGA
faae faasi #Y ag a9a T4

%@ fo & wrdar sxar § F Y
qggAl 9T, HATT G SH F AN FY A
o} fAgwl & qri Aag AT |

MR. CHAIRMAN :
are b:fore the House.

Both the motions

SHRI UMANATRH (Pudukkollai) : Sir,
1 support the motions of both Shri Srinibas
Mishra and Shri Madhu Limaye. Of
course, [ do not have much of an illusion
about the Government making any substa-
.ntial change. 1 have no illusion. 1 want
to make it clear in the beginning itself.
The provisions to which they seek to bring
about a change according to me constitutes
the kingpin of the entire scheme of things
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which the Government wants to implement:
1t is in the nature of the villain of the
piece of the story or something like that.
Those main provisions from the entire
basis of that. 1 do not think the Govern-
ment is going to accept any basic change
so far as that is concerned. By this Act
and rules they want to commit certain
undemocratic acts which will not stand
the test of even the limited constitution
which we are having now. They know
that. Yet they want to do certain uncons-
titutional acts and yet get the seal of tribu*
nal or get the seal of judicial process. So,
I don’t think they are going to accept it.
We have to make our position quite ciear
on this. 1 am supporting this amendment
so that if at all it happeas, the whole harm
is minimised. It is only with that idea that
1 am supporting these amendments.

18.00-

With these: th:ngs as they stand, and
with the kmgpm as it stands, how will it
work, and what will happen ? Government
claim the nght not be divulge such of the
d or”evidence as according to
them it is not in public interest to disclose.
How will this work in practice 2 1 can
quote from our_own experience.

The question of the CBI report on
Orissa, on the affairs of Shri Biju Patnaik
and Shri Biren Mitra was raised here in
the last Parliament. That report was sub-
mitted to Government, and Government
said that it was not in public interest to
disclose the contents of the report. That is
the position which they take even now. As
it is, the public will think, at least the
gullible among them will think, that there
is something there which will affect our
national security. But ultimately what
happened ? The report came out. We
know now what the report contains.
Though technically Government maintain
the position that they cannot accept it as
true or whatever it is, the report is out
and we have all read it. But can a single
paragraph or sentence be shown in that

"report which_will harm the interests of the

country or which it is not in public inter-
est to divulge ? That cannot be done.
Of course, there is a lot of things to be
covered up. If the reportis accepted by
Government, then Government will bave:

.
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to accept the demand of this Parliament
for the appointment of a high-powered
commission to go into the entire thing, in
which case. some of their colleagues in
Orissa will have to go to court aud stand
tbere as accused. Here is an instance
wwhere Government have "claimed public
Ynterest to suppress a report, but where
‘actually it has turmed out that public
interest has been claimed only to protect
their colleagues from going to jail or sub-
‘jecting themselves to certain judicial pro-
cesses. This is an example of how Govern-
ment claim public interest.

Here, it is not a question of an indivi-
dual but it is a question of the fundamen-
tal right of an association, and the exist-
ece of the association, and you can easily
imagine how it will work.

Then, I would give the example of the
Preventive Detention Act. Under the pre-
ventive Detention Act and the Constitution,
Government have no power to hide any
facts from the Supreme Court or the High
Court if we go to them on a writ. What
has been the experisnce ? Government give
a charge-sheet, but we have seen that many
of the charge-sheets could not stand the
test of the judicial process in the High

" Court or the Supreme Court. We have
;seen many of the charge-sheets given by

s Government under the preventive Deten-
tion Act, and we cannot say that any of
the revelations in those charge sheets has
harmed the interests of the country. Be-
cause this right to withhold or suppress
the information has not been given under
the Preventive Detention Act, the court
was able to go through it and then quash
maoy of the orders and set the citizens at’
liberty,

If this right had been given to with-
hold information under the Preventive
Detention Act even fron: the courts, then
many of the citizens would have been
behind the bars today.

What 1 am saying from that experieace
is that Government claim this right ¢o
withhold some of these documents in the
matter of an association, because they
know that if these things are taken before
a tribunal and d to a judici
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which they cannot do under the Constitu-
tution ; they know that these things can-
not stand the test of the judicial process
and that is why they want this power and
that is why I feel they may not accept any
changes in the rules as they stand.

Apurt from ‘depriving the citizens of
tneir fundamental rights and apart from
depriving an organisation or an associa-
tion of its fundamental rights, this insis-
tence on the part of the Government to
withhold certain documents in public
interest seeks to deprive the tribunal also of
its right to take an independent decision.
Normally when an issue is referred to a
tribunal, the tribunal wants all the facts to
be placed before it so that it can come to
and independent decision. But by this provi-
sion and by Government’s insistence on
retaining this provision, they are depriving
the tribunal also of its ‘'right to consider
things independently and on merits and then
come to a decision.

If 1 may so put it, this position of
Government also amounts to an obstruc-
tion of the judicial process. Finally it
also means that Government do not want
any tribunal under this Act to give them
an independent judicial decision.

On the other hand,l Government want
to catch the tribunal by its nose and drag
and compel it to a decision of thelr choice.
That is why they have framed the rules
this way and that is why [ am supporting
the Motions. o

SHRI.NANJA GOWDER (Nilgiris) :
In the proceedings before the district judge
or the tribunal under the parent Act, the
unlawtul Activities (Prevention) Act 1967,
the person or organisation proceeded
against occupies the same place as an
accused in a criminal case. It is a funda-
mental principle of law that every facility
should be accorded to an accused or person
or organisation stading in the position of
accused defend himself or itself. Therefore,
withholding documents, account books etc.
as contemplated in sub-rule (2) of rule 3 of
the Rules would be most prejudicial to the
mterest of the person or organisation pro-

cess, then they may not stand the .test
because they. want to do somsthéng-hers

pro- gainst and the trial itself will be a
farce. If - such documents .are withheld
from the d, the d ‘meet
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the case at all. Such a position, in my
view, is not contemplated in the jurispru-
dence of the nation.

Secondly, if the documents contem-
plated in this sub-rule are taken out of the
purview of the court, as Shri Umanath
pointed out, the court will have no(h.ing
to scrutinise excepts what the prosecution
has to say. This again isa very unhappy
‘state of affairs and not contemplated under
any system of law or natural justice. This
will give a blank cheque to the State and
‘the prosecution which should be depre-
cated. 1 therefore support the Motions.

SHRI S. KANDAPPAN (Mettur): I
am one of those who believe that this Act
cannot be improved upon because it is such
a pernicious and obnoxious measure that

. Government in there wisdom thought fit to
have enacted, I do not know for what
purpose. At best, 1 consider thi§ superflu-
ous because if their intention is hones‘r,
they have already so much power in their
armoury as to prevent any kind of unlawful
activities in this country ; at worst, I am
tempted to think they have got some sml§-
ter motive behind the enactment of this
Act.

After all, as Shri Umanath pointed
out, that they are going to do is to t.!eclare
association, unions-and even parties _as
unlawful, if they indulge in unlawful activi-
ties. This is a democratic country. A
party ruling this country, if it feels that
certain groups are carryiog oma sort of
propaganda that is not agrceab.le to it and
which if it catches the imagination of tl§e
people and the public will improve their
strength among the public ?nd threaten the
very monopoly of the rullng power, can

" bring this to its aid ; otherwise, thelje may
not be even any need for it because if some
individual like Sheikh Abdullah goes on
carrying a certain kind of propaganda
which in the opinion of Government can
best be ignored, they will ignore it. Bv:u if
certain persons who can manage things
in such a way as to threaten the very
power of -Government, proceed to do so,
they will come in. the way of Government
and Government will be stirred to act on
against them.

1 would like to raise a very basic issue
here. Not that I want to prevent Govern-
ment in their attempt to pre.vent and
prohibjt unlawful agtivities in this country,
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I want to raise a basic issue. I am
sure the hon. Home Minister is apprecia-
tive of the difficulties ke is confronting
in various parts of this country. It is
public opinion that is going to count in
achieving a sort. of soliderity, a homo-
genous, healthy and constructive and co-
operative spirit in this country. Take, for
instance, the Mizo Front. They have
applied this Act. But even after the
application of this Act, the activities that
were carried on before were being carried
on ; they were not able to prevent it. Why?
I know the explanation he will give.
Therefore, what counts in the final analysis
is : how to bring the people nearer to us.
I am sure the hon. Minister is trying to
do that. In that case, is it not proper
and fair to see that when his chargesheet
is made that certain groups are indulging
unlawful activities it should be made known
to the public at large, not only to the
group or people in the location in which
that group is in operation, but even to the
whole nation as to the pature of its opera-
tions, how they infringe the sovereignty the
integrity of the nation and how it cannot
be allowed or permitted to be operated in
a democratic country. Otherwise, people
will get suspicion about the bonafides of
the Government. | go further and say
that instead of really preventing that kind
of nefarious activities. This will strengthen
the hands of those that indulge in such
kind of under-hand activities because these
people will get the impression that certain
leaders or groups are being banned or

- punished for political motives or that the

Goverament is trying to bs vindictive.
That kind of impression will certainly get
round. In order to' avoid it, at least, I
think the amsndm:nt moved by Mr. Misra
and Mr. Limaye should be accepted ; they
can very well avoid this kind of compli-
cation. What is the harm in it? It is
all the more necessary that they should
disclose all the evidence that they have at
their disposal before they chargesheet a
particular group or association. That will
clear the whole atmosphere and create a
sort of atmosphere conductive for further
operations of the Government. It is my
approach to the whole problem.

My second point is a corollary to the
first. In a democracy, the only safety
valve between the executive and the rights
of the people is the judiciary, If they dg
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not permit the judiciary to operate in an
unfettered way, that would be the darkest
day in this country. I feel unconvinced
about this particular provision in the rules
—not to divulge certain documents even
to the Tribunal. [ feel strongly on these
two points aand should like to get a clari-
fication from the hon. Home Minister as to
what harm is there if they notify whole
charges and the grounds of their charges
even before they go to the tribunal. What
harm is their ? Secondly, why should
they try to disarm the tribunal or judi-
ciary in such a way that they are prevented
from carrying on their mission, if | may
put it that way ?

«ft Aer At (Fqaaa) o gwalht
wgred, AT wee, s fas AR S
wy famd, ¥ fy7 "sedl f Sofeea
frmm &, & Sawr gudw Fw@r gl Ik
37 dedl @ eFR A far I,
at g@ FA ¥ fafge o figaar @, @®
o7 ot waE R e g SR A/)
HfaanT g SaW AR WeTHEd  UEH
oT T w3, fra & ofcmeass
wTge efefde e sedai @
s | g wA ¥ swaa ¥ fEw
qATT MY §, ¥ werHed EeW ¥ wwAlEa
SRR G U LR
o fadry qar e feafa A &
I FEIHE TEEH T AT TG F
g5y &1 Afwa o o7 i & waRd
3q ATAga @ T G FT TFIA
frgaran &1 |grxr ¥ faar sy, F4ifE
&1 & gnes edegfea o R AR, T
#< g%aT &, qg W9 WG F1 @ Ay
ygm e e g frae e 3
QTR ufeEa a2, A1 4 QAR WA
n:zgumma\@wﬁﬂm
xedz & faar ¥ o fsge A swaedt
frEy T ¥ Ao ak
frsgam ¥ Ay gRiwfer ofde
Af wxar @, @ A Fegrw e
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FAT AT ] | AR @ qIG § BITAEH
TR T Avaw We & 33 T We
aar o« §, A 78 [ o wAwiEE
TAWAA Y ST 4

afz g wren § fF 9y q@ o -
FRATITAT A N, A wIwed UKH
9T WY T FEAT &, g7 qoraw Wi A
s@ Al o wfge ww fag gk
Y faei ¥ o doew YT AT §, 9T Y
FNHIT FEAT T0fIT

waNa i & fr g aafim R
qrsa & afysrd #1 &9 F@ O§, ww
FWE AIFTT o7 TwaEw
W @ ArATIFAT 1 qHt F) sweEr
N 7§ & & o ma, qel, w1
gar o< fRt R &d, gaew a1 g
FY 7% HITA FAL fear a1 @y &, 59 B
fesger & quaA <&T Q1 T feafy ¥
dqew gfeed W weidew UwEH w0
aifaafaar g 9m@r § ? g9 faggn
wwitgfea #1 faege faigm A % &,
weTHed UL H1 faegA T A QT 3,
U1 a%TAT 75 & fF gwik el A e
ﬂwahfﬁawﬁmﬂﬁw

I

afz @& o 7 SMeAT 1 @wR
ai w5 § 9t swag faw smar v 9@
qF7 S AWEE S F AL o, ¥ 9
aifem it | 3T srEEEl A T &3
¥ fog fadiae THA & ot gty &t sqaedn
N aE 4, ag a«@ 3B Y I ; fasae
TA F G FIF AFC g AGM | I
far &1 g ¥ R g8 B FT FT
Y Y fadse AN =Y 9T qrdwar o,
R A S9 H JAET AR §, A
froil Y daifaw < & fag ot gwiE
oy §, 78 W F IF WK FAm
wife 1 g Joft A Y e R 3, Ay
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TE 9T F1 HU AL w0 W04} §, Az A3
favse #39A & 9w frmm T FA
AR &, @ T W N B @Ay
& ¥ A vaw Y @A e

~ SHRI R. BARUA (Jorhat): Mr.
Chairman, Sir, [ shall take just two or
three minutes only. Mr. Srinibas Misra’s
amendments are not necessary. He wants
to say that by virtue of the rule the
Government wants to go beyond section 4
io which it is said that the tfibunal should
be entitled to call for evidence. But under
the Evidence Act itself, which is also
applicable for the tribunals’ trials, all the
provisions are applicable to an enquiry by
the tribunal. If so, the withholding of
the evidence even at any stage is not to
the advantage of the Government, because
presumption can be drawn against the
Government for not producing the docu-
ment under section 114 of Evidence Act.
Therefore, all the argument that the
Government is imposing something extra-
ordinary is not correct. This provision
is“made in ‘the Evidence Act only in the
interests of the ~public. For instance,
supposing there is a matter which .may. be

secret, which cannot be disclosed, even if a .

man is allowed-to go scot-free, and that
is’ why this provision is particularly made
in the Evidence Act and that has also been
reaffirmed by the rules here under. .

* "'Therefore, it is wrong to say that by
making this provision, Government is
goinig to make the matter worse for the
citizen or thz association which is going.to
be made unlawful. In the final analysis,
the judgment is given by the tribunal. In
no way is the judgment going to be fetter-
ed. If anybody is going to be fettered, it
is the Government or the prosecution, be-
cause the prosecution by “virtue  of this
rule may not give certain ioformation in
public interest. If at all this provision
affects anybedy, it affects the Government.
But the Government takes the risk . in the
wider interests of -the country.. It may be
a military secret or -international secret
which the Governmen: cannot, for the
matter of a certain individuai or institution,
place _before the :tribunal. and make it
public. Therefore;.this amendment is not
necessary. .

Mr. Misra says that the rule goey bge
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yond the provisions of the Act. But- this
is not a rule to be made by the executive
without the approval of Parliamént. Here
the rule'comes along with the Act ‘before
the Parliament. Once the Parliament ap-
proves the rule, the validity of the rule is
as much as the validity of the Act.

Therefore, from all points of view, these
amendments are unnecessary.

SHRI. SHIVAJIRAO S. DESHMUKH
{Parbhani) : Sir, at the outset 1 would
like to say that Government thought it
better to bring forward a special legisla-
tion to meet the special conditions to de-
clare an assembly or activity unlawful,
which in the absence of specific Act was
likely to be accepted as lawful. Even in
the democratic Constitution which we have
adopted wherein every individual has got
freedom of speech and association, we
envisage a situation where this freedom is
likely to bé missued. So, Parli has
got every right to place restrictions on this
freedom. The very enactment of this Act
is in exercise of this right of Parliament to
impose restrictions which would be neces-
sary in public intérest. Once having ea-
acted a specialised law and having delegat-
ed to Government the powers to frame
rules thereunder, as long as those rules are
not in direct contradiction of the Act
passed by the Parliament, I do not think it
would be prudent to interfere with the
authority of the Government to frame
rules. !

Let us not forget that if any rule is in
contravention of a specific provision of
the Act under which itis to be framed,
it is the normal duty of any law court not
only to declare that rule to be ultra vires
but to refuse to take cognizance of that
tule. In case-of a conflict between a rule
and the Act, it is a settled principle of law
that the Act remains. - Therefore, much
that has been said on this is irrelevant.

As polnted” out by my hon; friend,
the Bvidence Act presupposes that it shall
be the Government’s privilege to claim
privilege not to file any 'piece of evidence
which the Government wants to "withhold

_from the court of law in public interest.

On the general principles of jurisprudence,
even this—the discretion of Government is
to be judiciously exercised. . If there are
yeasons to beligve that it has been arbie
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iratily exercised, the civil court can say
that claiming of this privilege being
mala fide, Government is not entitled to
slaim it. If there is an apprehension that
the power conferred by the rule would be
missued or used for mala fide intentions, it
is open to any court worth the name not
to accept it. It is a fundamental principle
of law that mala fide acts, whether of indi-
viduals or associations or anybody can
never have legal force. If the Supreme
Court comes to the finding that a parti-
cular legislation passed by Parliament is
colourable, solely on the finding, it can be
set at nought.

It can be declared ultra vires of the
Constitution even if it is closely within the
ambit of this Hoase, within its power to
pass the legislation. If the real- apprehen-
sion is mala fide intentions of the Govern-
ment, mala fide intensions of the officials on
the spot, then we must have trust and faith
in our own law courts who would be the
first to come out and say that this being
mala fide exercise of powers they refuse to
recogunise it. Therefore, I request the hon.
Members to consider this point. I think
their request to modify the rules, if I may
sayso, is bad in law firstly because it
amounts to interference with the authority
of the Executive to frame rules within the
ambit of a law passed on the specific under-
standing that it is permissible under thelaw
passed for the Governmeat to frame rules.
Therefore, all that has been said is far-
fetched and unnecessary, and the rules as
have been framed by the Executive should
be upheld.

THE MINISTER OF HOME AFFAIRS
(SHRI Y. B. CHAVAN) : Mr. Chairman,
Sir, I heared the arguments made by the
hon. Members who have moved amendments
to these rules. They tried to point out
alleged inconsistency that existed, accord-
ing to them, between what I said in the
course of the discussion in the Select Com-
mittee and the present rules. I would ex-
plain my position about it. I explained
it at that time when we were discussing
this clause on the notification. The argu-
ment was whether we should disclose all
the facts in the notification. At that time
1 said that possibly it would not be neces.
g8ty to digcloss all the facts but it woyld
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be in the interest of the prosecuting autho-
rity to disclose all those facts which are
necessary to convince the tribunal that
there exists a case for the prosecution. We
stand by it even now. If you see the rule,
the rule which has been objected to parti-
cularly the proviso (2) to rule 5, the rule X
reads like this :

“S. Documents which should ac-
company a reference to the Tribunali--
Every refereace made to the Tribumal
under sub-section (1) of section 4 shall
be accompanied by—

(i) a Copy of the notification made
under sub-section (1) of section
3, and

(i) all the facts on which the
grounds specified in the _ said
notification are based.”

Of course there it is said that the Govern-
ment can on the ground of public interest
withhold certain information or refuse to
disclose certain information. There are
certainly facts which are not necessary
always to disclose. As my hon. friend
here very rightly said there may be in this
matier certain facts connected with military
aspects. What is the type of problem that
will be covered by this Act. It is meant
for activities against the integrity of the
country and the sovereignty of the country.
Therefore, sometimes it may be necessary
that certain facts would involve inter-
national implications also. Certain infor-
mation about our friendly countries may
also be involved. Is it expected that in
the proceedings before the Tribunal all such
information should also be revealed ?

SHRI MADHU LIMAYE :
to the Tribunal.

Leave it

SHRI Y. B. CHAVAN : It is not a
question of leaving it to the Tribunal. The
Tribunal certainly is entitled to ask for
information which it is necessary for them
to be convinced about the existence of a
case. It would be in the interest of the
Government to see that all shch relevant
facts are placed before it. It would not
be in the interest of Government not 9
disslas those facts, ‘
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SHRI SRINIBAS MISRA : There is
a difference between facts gnd documents.

SHRI Y. B. CHAVAN : Facts neces-
sary to prove the case against the associa-
tion will have to be placed before the
Tribunal. -

SHRI SRINIBAS MISRA : What you
have to produce are documents and not
facts. -

SHRI Y. B. CHAVAN : Please sce
rules 3 which you want to drop. There
are two aspects. Onc is that the District
Judge shall not compel the Government to
produce before it such books or accounts
or other documents. This really speaking
will happen rarely, only under special
circumstances.

SHRI S. KANDAPPAN : That is no
argument. What is the guarantee that
you are going to be the Home Minister
for ever ? Some unscrupulous person may
come as Home Minister tomorrow.

SHRI Y. B. CHAVAN: Whether he
is scrypulous or unscrupulous is an irrele-
vant matter. A man "who goes before a
tribunal with a case has to prove it. It is
not in my discretion here whether certain
matters have to be proved or not.

& vy fowd : gw o W o
A e BE

SHRI Y. B. CHAVAN: Then (b)
is about cases where documents are
produced before the tribunal, whether some
of the facts from those documents should
be published or not. Itis a question of
ensuring secrecy of certain documents,
even when they are produced before the
tribunal. There are the two aspects. As
I said, the first aspect is meant for
exceptional  circumstances, exceptional
factors.

(SHRI DATTATRAYA  KUNTE
(Kolaba) : It is not so provided. Wider
authority is given.

SHRI Y: B. CHAVAN : This is not
giving authority for executive action. This
## something to be done before the tribuaal,
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I am asking a simple question and I am
not getting any convincing answer for that.
Will it not be in the interest of the
Government to prove and produce all the
facts, all the documents to prove the case ?

SHRI UMANATH (Pudukkotai) :
Suppose you feel certain documents pro-
duced before the tribunal will go against
you. Itis likely that you will withhold
them. So, the accused is not able to get
at them. It has happened. '

SHRI Y. B. CHAVAN: This is
something which I do not understand.

SHRI UMANATH : For your ques-
tion I am saying that is possible.

SHRI Y.B. CHAVAN: It is not
possible at all. How is it possible ?
Naturally, Government cannot be expected
to produce documents to disprove their
case. What is expected of them ?

SHRI SRINIBAS MISRA : 1 will give
one example to the hon. Minister. Let us
take one concrete cxample. It is alleged
that the Naxalites are having conuoection
with China. The Government comes out
with a case against the group saying these
people are Naxalites, they have been
connections with China. Somebody goes
to the court as witness and says ‘I know
it". Then. when the question of cross-
examination comes where is the documeat ?
Have you any report ? The Government
say : | am privileged, I will not produce
it: This is oral evidence; on the
authority of the evidence the case has to
be pursued. What does the Minister say
to such a case ?

SHRI DATTATRAYA KUNTE :
Under the Preventive Detention Act the
court says that the officer himself has
exercised his discretion and therefore the
grounds will not be disclosed. The same
thing will happen here. They will say the
documents need not be produced. As long
as it does not say about exceptional
circumstances, where it endangers the
security of the country or something of
that nature, as long as there is no quali-
fying clause —the Minister referred to the
defence of the country and military which
are exceptional cases—the wording of the
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rule as such is so wide that anything
under the sun could be protected or
-withheld.

SHRI Y. B. CHAVAN : I understand
the argument of the hon. Member but,
really speaking, the comparison with the
Preventive Detention Act is not apt because
the two are completely different. This
is against certain executive action. Here,
really speaking, there is full-fledged pro-
ceeding before the tribunal, according to
the CPC and CrPC and even the Evidence
Act is made applicable. So, the comparison
between the proceedings before the advisory
board and the executive board is not
applicable here. 1 caunot say that I will
be convincing them but I am explaning the

intentions of the Government in this
matter.
The other criticism was about the

restricted application of the Evidence Act.
I have accepted in the course of the
discussion in the Jiont Committee an
amendment to complete the proceedings of
the tribunal within a period of six months.
Possibly, the hon. Member, Shri Madhu
Limaye might remember that. The entire
idea of this Act was to meet very except-
tional and extraordinary situations. So,
when we are accepting certain responsi-
bility to complete the proceedings within
six months, I have certain obligations also
which flow from this particular situation.
I personally do not think that I can accept
any of the amendments suggested by the
hon. Members.

SHRI SRINIBAS MISRA : Sir, some
points have been urged by the hon.
Member, Shri Barua, that-presumption can
be drawn. But I will remind the hon.
Member that when the law provides for a
privilege, no presumption will be drawn.
That is the position of law. Let him go
through all the decisions ; they are consis-
tent about it. So, section 114 will not be
applicable when powers under sections 123
and 124 and under this rule are exercised
by the Government and they claim
vrivilege.

I will admit that I was unable to,

follow what the hon. Member meant by
saying that the rule is as valid as the Act.
Jfitis ynder the provisions of the Act,
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it will be valid ; if it goes beyond the
permissible limit of the Act or beyond the
competence of the Act, rule will not be
valid. To this the hon. Home Minister
has not replied.

I would accept the contention of Shri
Deshmukh that the judiciary will decide
whether a matter js privileged or not. That
is what we want. Why has the Home
Minister not got as much faith in the
judiciary itself ? The judiciary is manned
by people of this country. BEverybody has
confidence in them. Why are they afraid
of placing even confidential State docu-
ments, if you consider them so, before the
judiciary for them to decide whether they
are really confidential and are privileged and
whether they should be published or not ?
Leave it to them. Why are you so much
afraid of the judiciary ? You want to have
the deciding verdict with yourself. That
is what I am objecting to. My objection
is not that it should not go to the judiciary.
1 want that the- judiciary should decide
this matter-under sections 123 and 124 of
the Evidence Act which give the judiciary
the power. Why does the Government want
a special evidential right to be given
to them or the evidential right of the
accused to be curtailed ?

The Home Minister while replying said
that these are exceptional matters. Accor-
ding to him, in the present . circumstances
it is an exception. It may be that some-
body in his shoes will find all the political
parties, trade unions and all organisations
to be unlawful. The exception may be-
come the rule some time. If you are
bringing it on the statute book and are
framing statutory rules thereunder which
have the validity of law itself, why do you
think of exceptions ? It will be applicable
10 everybody. - .

The Home Minister - was talking of
scrupulous and unscrupulous. Maybe,
somebody unscrupulous or trying to be
unscrupulous uses this power and utilises
this provision against everybody. 8o, it
is not.a question of exception. It is not
also a question of intention.  Intension,
as you know, has to be expressed in words.
Intention in the. mind of Home Minister
will-not do. While going befare.the Tri-
bunal and whlic conforming tq the laws
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of the land, this intention has to be expre-
ssed in words in the rule as expressed in
words in the Act itself. That will be con-
siderad as the intention of the House. So,
there is no question of the hon. Minister’s
intention.

I will only ask him: What of the assu-
rance that he gave in the Joint Committee?
Does he go back upon it ? He assured
that all documents will be placed. Now he
has second thoughts and says that some
parts will have to be withheld. ‘Why ? He
gave that assurance to meet the demand
that the notification should contain all the
facts. He said, “No; we are not going to
do that in the notification; we will place
all documents and all facts before the
Tribunal.” Now he is confusing between

, facts and documents supporting those facts.
That is why he is trving to say that it will
be in his interest to place all the facts
before the Tribunal. Yes, he will place facts
but pot documents supporting those facts.
That is what he wants to withhold. I
thiok, in good grace he will conform to
his assurance given before the Joint commi-
ttee and at least withdraw this part of the
rule so that he will rely upon the provi.
sions of the Indian Evidence Act.

&t oy fomd: o@ & o & fag
@[ GAT o1 Y qg IFHIT IHT &L FAT
a1 & 93 5w St F) qavar swn
FER WA N wreEEr A FR
. Faegm faardi fraw aary o § ag ag-
\ aq 3T ¥ T Frawt A arfew ¥

T g WA St F wf qenw Al &
fE ¥ 6 FT @ § 1 I RS
wrerTaA faar #av 5@ A a8 ferd w@
§ ? wiifs ag Y weifae o g ¥ ?
o §F HITETET 9X IR g A8 AHAT
WA g, mAra E 5w o
¥} T AT T F FT UL G H F70
&1 #¥ 79 o< faearg fear o ?

L fraw ¥ wg ¥ fr ag w9 @
Hemofrca QI wAQE:

*...the Tribunal or the court of the
District Judge shall pot, . . -
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(a) compel that Government to
produce before it such books of acco-
unt or other documents,

T F GO o TG ot @ 9
I F IR F +f ag I & ¢
“(b) where any such books of account

or other documents have been produced
before it by that Government,

(i) make such books of account or
other documents a part of the
records of the proceedings before
it, or

give inspection of, or copy of the
whole of, or any extract from,
any such books of account or
other documents to any party
before it or to any other person.”

faT safeaai & faerrs a1 qeamsi &
faar®d AT W 37§ Iedem aF
gl FT AN, IT FY a8 IARTY aF TG}
Fwm A Jg waw e o W
Negae N FHEA 2 g faogd @ @
Ser | wmfae & Sigar g fF om W@
g HIF | WX T baaT #79 & 9
AR A E A FT JF g7 AT
ZfF @R AN e fear @ ow @Y

(ii)

At A 7g AR A 1wk AR #d

) Afew & 78 7w wwfrd < vy 8§,
ga Ft A Al 78 1 AT g W)
I 0T TN # gfada wY Aw
TR I RH I g § anmw
@i, )

St IAARATIT W : I §9 YA I
faar o g fomT @ QT oY gee
Seua ATl gee fwed § 9
T & ’ '

ot ay fowd : wod o wETd frag
faege AT #27 § fF frogae & #1€ avar
foars adY smarit 1wy o gy H wiwwic
FWE | TR, FIRTT T TG >
A TG W A qr e B,
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[#f 7 ferwd]
T § uH gfa wi @ § 7 wafag
T saeAl B gw arfeq A8 ¥ g §)

AR E Fw w A w9
TR g W F g daread §fF wx
FIHT I 9 I AT GOF FTFT AGAT
dgwT qaaTg ar f6 e 5w qx Aifer

o

MR. CHAIRMAN : I shall first put
the motion moved by Shri Srinibas Misra.

The question is :

“This house resolves that in pursua-
nce of sub-section (3) of section 21 of
the Unlawful Activities (Pervention)
Act, 1967, the following modifications
be made in the Uulawful Activities
(Pervention) Rules, 1968, published in
the Gazette of India by Notification
No. S. O. 481 dated the 5th February,
1968, and laid on the Table on the 23rd
February, 1968, namely : —

(i) in sub-rule (1) of rule 3, the
words, ‘subject to the provisions of
sub-rule (2)° be omitted;

(ii) sub-rule (2) of rule 3 be omitted.

This House recommends to Rajay
Sabha that Rajya Sabha do concur in
this resolution.”

The motion was negatived.

ules) (Mss.)

MR. CHAIRMAN : I shall now put
the motion moved by Shri Madhu Limaye.
The question is :

This House resolves that in pursua-
nce of sub-section (3) of section 21 of
the Unlawful Activities (Prevention)
Act, 1967, the following modifications
be made in the Unlawful Activities
(Pervention) Rules, 1968 published in
the Gazette of India by Notification
No. S. O. 481, dated the 5th February
1968 and laid on the Tabie on the 23rd
February. 1968, namely : —

(i) in sub-rule (1) of rule 3, the
words ‘as far as practible’, be omitted;

(ii) sub-rule (2) of rule 3 be omitted;

(iii) in rule 4, the words ‘all or any
of’ be omitted,

(iv) the proviso to rule 5 be omitted;
(v) in rule 6 the words ‘all or any of’
be omitted;

This House recommends to Rajya Sabha
that Rajya Sabha do concur in this resolu-
tion.

The motion was negatived.

MR. CHAIRMAN : Now, the House
stands adjourned to meet again tomorrow
at 11 A, M.

18.44 brs.

The Lok Sabha then adjourned till Eleven
of the Clock on Friday, May 3, 1968/ Vaisakha
13, 1690 (Saka).
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