229  Matter Under KARTIKA 23, 1895 (SAKA) Matter Under 23¢9

Rule 377

only come after he is dead. When it
comes we shall certainly consider it.
Don't worry about it much in advance.

SHRI S. M. BANERJEE: It is not
about Pilani Institute. This is about
the institute in Delhi itseif. This is
virtually closed. It is now more than
sixty-days. All the scientists are in-
volved. They presented a memoran-
dum to Shri Charat Ram.

MR. SPEAKER: Mr. Banerjee, I
have not called you to speak.
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MR. SPEAKER: No more please.

13.22 hrs,

MATTER UNDER RULE 377

OBSERVATIONS MADE BY THE
Hicn COURT oF ORISSA ON WRIT
PETITION ABOUT PRESIDENT’S RULE

IN ORISSA

MR. SPEAKER: Now, matter under
Rule 377. Shri Mishra.

SHRI SHYAMNANDAN ' MISHRA
(Begusarai): Mr. Speaker, I respect-
fully draw the attention of the House
to the strictures passed by the High
Court of Orissa on the conduct of the
Govcrnor of Orissa, Shri B. D. Jatti.
L'3 M'A‘L.A! of the dissolved - Orissa
Legiklafure had filed' a Writ Petition
before the Orissa High Court challeng-
ing the issue of Proclamation of Pre-
sident’s Rule,and the, Governer’a, con-
duct in  recommending the issue of
suth v Pro"l':"nation

Tl;g Writ Pehuon was dmmased og
the ground that the issue. ot Procla-
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mation was outside judicial review
but the High Court held:

(a) that the Pragati Party com-
moanded a strength of 70 in a House
of 139 excluding the Speaker, that
is. absolute majority; and

(b) that the Governor did not
honour the well-established consti-
tutional conventions in not calling
upon the Leader of the Pragati Party
to form the Government.

I qoute a few lines from the judgment
of the High Court. The High Court
says:

“The Leader of the Opposition
asserted that he had majority sup-
port and that is confirmed by Gov-
ernor’s own finding that he had sup-
port of seventy members. Even as-
suming that the Governor wanted
to test the exact support he should
have called upon the Leader of the
Opposition to test his strength in
thc House itself which was in ses-
sion.”

“The Governor is not concerned
whether the Ministry would be
stable in future...

“Our conclusions may be summed
up:

“In Great Britain the following
conventions are prevalent:

“The party who commands the
majority in the House of Commons
is entxtled to have its leader placed
in office as Premier- with the right
to qelect hxs colleagues.

“On the defeat or resignation of
the Government the Queen should
first send for the leader of the pp-
position.

) “Beforé sending for thé:‘leédq of
the Opposition the Moparch should
consult no one.

“The Queen should not éngage in
party polmct Not only she should
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in fact act impartially but should
appear to act impartially.

‘These convemntions were not in-
cluded in a written instrument of
instructions at the time the Cons-
titution was drafted.

“Nonetheless, there was tacit un-
derstanding that those conventions
would be followed in the working
of the Parliamentary system of Gov-
ernment with a Cabinet under the
Constitution.” “Convesntions are
not enforciable through Court.”
“The Governor did not honour the
the conventions in the following
way: ‘

(a) When Smt. Nandini Sat-
pathy tendered resignation of her
Council of Ministers, the Gov-
ernor should have called the Lea-
der of the Opposition to form the
Ministry  without testing its
strength.

(b) If the Governor wanted to
be satisfied that the Pragati Party
commanded a majority in the
Legislature, he should have got it
tested on the floor of the House
whether it was in session or not.

(c) The stability of the conte-
mplated ministry is not to be test-
ed by delving into antecedents
and contemporaneous conduct of
the constituents of the Pragati
Party even of a coalition but by
physical counting of heads in the
House itself.

(d) If the Pragati Party had
failed to establish majority in the
House which was in session, the
ministry would have automatical-
ly fallen and the Governor would
have recommended for President’s
Rule, if no alternative ministry
was possible.”

Now, Sir, the judgment of the High
Court clearly brings out that the Gov-
ernar of Orissa, Shri B. D. Jatti had
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failed to carry out the duties and ob-
ligations enjoined on him by the
Constitution, that he had violated the
oath of office taken by him under
Article 159 of the Constitution ‘“‘to
preserve, protect and defend the Cons-

titution and the law”.
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Conventions, which the High Court
has stressed, are an integral part of
the Constitution and the law of the
land and the violation of the Consti-
tution itself.

Moreover it is the duty cast upon
the Governor by the Constitution to
carry on the governance of the State
with the aid and advice of a Council
of Ministers, and in the event of such
a Ministry resigning, to take steps to
instal a new Minitry.

All in all, it is absolutely clear that
the Governor had deliberately violat-
ed the Constitution, proved untrue to
his oath 0f office, and deprived the
State and its people of their right
to be governed in accordance with the
provisions of the Constitution.

We think it is the constitutional
duty of the President in the circum-
stances, to dismiss such a Governor
who has not proved true of his oath
of office and has violated the Consti-
tutional provisions.
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MR. SPEAKER: This is under Rule

377 by two Members and not by any-
body else.
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MR. SPEAKER: There is no notice
on it. There was only one notice and

I admitted it. fom & qrw § =G M
FATHI |
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SHRI CHINTAMANI PANIGRAHI
(Bhubaneswar): Mr. Speaker, Sir, this
wag very wrongly quoted—the judg-
ment and the observations are two
different things.

sit vy fawd (aiFr) : wemw
73T, I R N FET T E

SHRI CHINTAMANI PANIGRAHI:
Sir, I now rise on a peint of order. I
just want to bring to your kind notice
one thing. The judgment of the High
Court which was read out by the hon.
Member, Shri Mishraji contained two
parts. The judgment of the High
Court says that the Governor has
done well and that is within his power.
So, the interpretation as given by the
High Court against the Governor is
wrong. You will kindly scrutinise
the judgment. (Interruptions).

MR. SPEAKER: Hon. members will
please listen to me. He has raised a
point of order. I have here a copy
of the newspaper Statesman in which,
1 think, only a part of it is given. I
am going to have the full report of
the judgment later on and I will try
to make up my mind on that. I will
not say anything unless I see the full
judgment myself.

SHRI CHINTAMANI PANIGRAHI:
This should be recorded, that those
are the observations of the Judges
(Interruptions). They are always
against Government.

“SHRI SHYAMNANDAN MISHRA:
This is a part of the judgment.

sft wy fawd : 9far 5 wE ¥
A doger fear & IaF < faady £
s ¥ 7z & f5 madT A ot foad
¢ 7z sefrraw 7€ 1T wEEw
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¥ guw faeg e ag gnit o
g favin g 3 fe otz amgy &
A SrAAWT §, A IgANT § Ay o
afezfargae 7§ § 1 ag av sifqw fly
o fEe ¥ W W ¥
w2} 7 % qEE A 7 aEg
aF foar , gm Ak & g wet
ww & § forg # fae v smar ——
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SHRI SHYAMNANDAN MISHRA:
The judgment has said that the Gov-
ernor violated the convention (Inter-
ruptions).

SHRI VASANT SATHE (Akola):
When the whole thing is not justice-
able, all the remarks become obiter.
This is an elementary principle (In-
terruptions).

MR. SPEAKER: Let him proceed.

W oty fod © & xd S @
fr frosd oF a8 & % T@ET ¥ A
e fo & g wfeefeae 7 g
guT A g fear mar & fr asgefa
N M Sgawm § I Sfefogad
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% @ ¥ ¥ oo fEar, SER
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MR. SPEAKER: This is not the
judgment; this is an out-of-the way
observation.

- ¥aq dfaam 7 g @ qeera
F WaR 9T @ I9 qwAT | FEH
TR & FAqvw, afcarfear st wAst
San & wEa 2 foar &fawm =+
gEiFr I g AR Y wg &
geifs ag sfefogaa adi g, zafed
B AT AT AGY & FHA § W TR
A St e fomar & av wegafa ot 7 s
IIAOT T § IAFT gW W W AT

SHRI CHINTAMANI PANIGRAHI:
Yes.

SHRI SHYAMNANDAN MISHRA:

No, Sir. If we do not observe the = gﬁfﬂ “'{ﬁ{a’ma‘(uraﬁf T
Constitution. . . . & o gafEr aedfas facm il
frrea & &1

a4 AN : ArfaeT F1 AT

WIZ WME D A WEAATTT £ | HETH TG, T A gHY T H

%% hEn Igya feg au § foaw +F
Afadt ¥ A # S Aqd =T 97
Tg AT F TEA HAT ¥, IAF A A A
swde # faar &1 O | 3@ o€ #F
frewd 7t ar wfae< & ar ¥fww =
FY AFT FAAT TGS ARA A TEIH
faar | W ot 7gT & SIET 3T AR
F AT | T FT GAT T8 FIAT TGl
SMAT | WIS T AT G AR &
T & Fg e § 6 ) o & fw
e ardl X HT S T § Afe

SHRI SHYAMNANDAN MISHRA:
‘They are an integral part of the judg-
ment. These are strictures passed
on the Governor. Let us have a full-
fledged discussion on this.

st wza fagld awEa ;- =ro
ddraT G W F A wE ¥
IAFT AHAT K12 F ™1 47 | 7L T
ferd 9@ fre ak  3@ @
TTAIRT T TIT AT | AAFET F q1T

T g F 9T g1 § a7 ITH" AT qEed
g1 Sas Ak e N T A F
GET

SHRI CHINTAMANI PANIGRAHI:

‘That is comapletely different.

e @ gfe ¥ wwdfe A
gfe & TET ¥ AR TgEld &
T FT I AT J fAar ¥ 7
zafe T F7 ¥ F9 CF [T a7 3T qA
FY ATHT 7 F LY G § 6 ST F
IT FTATAT AT A W AT

MR. SPEAKER: Unless we have
the full text of the judgment, how
can we say anything definite about it?

T U HzZE' qgd T qAHE A9
o W@, San feafww e

=t vy famd : <Y s v frewd
g 3% A} ¥ P} ag A0F ar g
FIEH AMA AT GFT § | IgD AR
§ wx $35 T Fgw o Afew
AT MET F TFAA F IR H

A | IH T I AiUEC wegafa w1
gfaym ¥ 927 & | gafay woRr
qeT & wue #dY ik qeefy &
#Fm 5 dfaam A ot ofenferr §
& 3T wrew w3 ¥ ¥ 9T T
F ¥ fad I8 argE A geT FT AW
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There is a grave danger. It is on
the basis of an obiter that they want
this discussion. If these judges dis-
qualify themselves that they were not
‘entitled to adjudication on the issue—
and they have given some finding—it
is likely that the conduct of the judge
will be discussed here. They want
such a thing to happen. We are not
going to accept that.

MR. SPEAKER: Mr. Salve, there is
no discussion. Nothing. I have not
given any observation or ruling on it.
They brought this to the notice of the
House. I have already said that the
statement is not before me.

Order, please. I am not calling any
Member.

, =t wew fage awiat s
Fe T F A TAA N @IE | IW A
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“It is not the Governor who
should decide whether or not a
party or a coalition of parties has
a majority in the Assembly, parti-
cularly when defections are un-
happily the order of the day. The
proper place to decide the issue is
the floor of the House.”

T & I F oF wewa W gHr Ar )
BT g & wafy @ # eqp) aga
& av 7Y AR 77 feqe g 9T awar
& @ 7 gawr faog Sz T A
TG FAT Afgy 91, Sawr Frotg faam
Far H Qv gy a1 1 Afww @
urgd F Af wawfs ¥ w=her fax
A T AL ITHY T FT FIORT oy A
#lau™ 1 sagwAr &1 1 galEr I8
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SHRI SHYAMNANDAN MISHRA:
He has brought into disrepute the
office of the Governor.

MR. SPEAKER: We take the lunch
hour and we go into the other hour
also. This is very wrong. We shall
now adjourn for lunch till 2.45.

13.41 hrs.

The Lok Sabhgq adjourned for Lunch
till Forty-five Minutes past .Fourteen
of the Clock,



