(Comix of Service,

__‘mGH COURT JUDGES (CONDI-
TIONS OF SERVICE) AMENDMENT
- BILL

MR, DEPUTY-SPEAKER: We shall
- now take up the Bill further to amcnd
the High Cour! Judges (Conditions of

C Sesvice) Act, 1854,

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
H. R. GOKILALE): 1 beg to move®

“That the Bil} further to wmend

the High Cour{ Judges (Conditions

~of Service) Act, 1954, be taken into
. epnsideration.”.

. 'There has been a widespread feeiang
that the condition of service of High
Court Judgeg requires to be improved.
This feeling has been expressed both
in the House and outside, The matter
hag been under consideration of Gov-
ernment and after due consideration.
Gavernment has recognised that there
is. 2 need for improvement of coudi-
tions of service of Judges. The pre-
sent Bill is {0 put into effect the deci~
sions to improve the conditions of ser-
vice of Judges of the High Courts,

The preseat Billi which seeks to am-
‘end the. High Court Judges Conditions
ot Service Act, 1954 seeks to provide
the following benefits:

- {1) Extension of the scheme of
iamxly pension as admissible to Cen-
tral Governmeny officers to the Judges
of the lligh Courts drawn from the
i&}p, wko were 50 long not entitled to

“(2) Provision of death-cum-retire-
‘ment gratulty in the case of High Court
Jddges who'are governed by Parg I of
. the Schedule o ‘the High Court Judges
- Conditions of Service Act, 1954 ie.
-. those recruited from the Bar. It is
‘groposed to g}m; thom the facility of
o m-retmafrrem gratuity admis-
Wbt to Class ['officers of the Central
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Government subjecty to the modifica- -
tiog that the minimum qualifying ser-
vice for the purpose of entitlement
shall be two years and six monthg and
the gratuity will be caleulated at the
rate of 20 days’ salary for each com-
pleted year of servide ag a Judge sub-
ject to a maximum of Rs, 30,000, -

+3y Provigsion of rent froe accommo-
dution to the Judges of High Courts
and in case a Judge does not octupy
the residence allotted to him, a house
rent allowance ay the rate of 123 per
et of the salary,

(4) Grant of conveyance allowance
of Ks. 300 per month for Judges of the
Hiun Court. .

i5) Buraptuary allowance f Rs. 300
por monid for tne Chier Justice ofthe
Hizs Coum,

In addition, Government h.:s *also
considered the guestion of incieate in
pension of the Juitdes. The maxinum
pension of Government se'rvanfs “gin,
retirement has been increased on' ‘the
recommendations of the Thirq ~ Pay
Commission by about 48" “per’ "uéht. '
There has been no’ increase in the peh»
sion of Judges since the commencé-
ment of thie Constitution. In thé‘ 'é’tr-
cumstances, it is proposed to
the pansion of the Judges by about™d0
per cent. The maximum pepsibh® &:t
the Chief Justice of the High ﬁiﬁt
wiil be raiseq 10 Rs, 28,000 per
from Rs. 22400 and that of, mg
the High Court from Rs, ' nmo?:
Rs 22.400. The minirum’ pens:on’
missible is also proposed to Be inct
ed from Rs, 8000 per-

Rs. 80060 per annum in the
High Court Judges.

1t has also been consndered necessary
and desirable to give post. retirement
medica] facilities to the spme extmt as

-are admissible to, retired’ ﬁgntraL OV
_ernment sarvants of Clags'I and® aiso

provide thit ‘the. State ‘Govérnrhents
shoaid by order provide medfmiq}::x-

. litieg at other places to the
Judges of. the High Courts on the same

" it ‘the recommendatxonof the” Prextdent
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bagis as their own employees. The
amendments proposed in the High
Court Judges Conditions of Service,
Amendment Bill, 1978, seek to achieve
the ahove purpose. With these words
I heg to move that the High Court
Judges Conditions of Service Amend-
ment Bill, 1976 be taken into consi-

deration

MR DEPUTY-SPEAKER. Motion
moved,

“That the Bill further to amend
the High Court Judges (Conditions
of Service) Act, 1954, be taken into
cons:deration ”

SHRI SOMNATH CHATTERJEE
{Burdwan): Sir, it would seem strange
that when the real wages and the vari-
sug entitlements like bonus etc are
being revised or taken away so far as
the working clasg is concerned, we
should consider a Bill for improving
the service conditions of the High
Court Judges who are within what we
may call the higher income brackets in
the country. But we feel that, like
the working class, the judges in this
country have been getting a raw deal
and, along with those of the working
elass and common people we feel that
the gervice conditions of the judges in

play & very vital role in the constitu-

tional set.up of this country. We also

Seel that thig Bill should have been

rought many years earlier, with still
provisions
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ente of a very great lawyer actively
associating humself with the curtail-
ment of the people's human rights be~
cause of the company he is now keep~

g

The reality is that the conditiong of
svivice of the judges in this country
have almost remamned static since in-
dependence Ag a matter of fact, the
judges were getting more salary dur-
g the pre-independence days The
texm< and conditions, unfortunately,
have not been such as to atiract com-
petent, meritorious and efficient people
on the Bench, and this has had the
mevitable consequence, because, when
merit ceases to be the criterion for
appointment, mediocrity sets in. That
is why we find the unseemly spectacle
of aspirants for judgeship frequenting
the corridorg of power and looking for
tadbirkars to espouse their cause 1
am sure, Mr Gokhale is flooded by
visits of such people,

It 18 the sad and pamnful experience
of a large number of practising law-
vea1s 1n this country as well as of liti.
gants that the standard or efficiency of
the new recruits has not been upto the
mark and that there has been a very
wel] deserved demand for revision of
the service conditions But fortuna-
tely, there are always honourable ex-
ceptions in all courts: there have been
persons who have made real sacrifices
to accept judgeship—competent people
are there. But, by and large, the com-
plaint is there, and there is some basis,
as 1 can say from personal experience.

Now, what is the position? Why
are we supporting this Bill although
1t does not meet with the necessities
of the situation? If I may quote from
the observations made by Mr.
Gokhale at xome other place:
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think, entitled to expect that the
conditions of his service, measured
in real terms, will not be allowed
to deteriorate and that the authori-
ties concerned will be alive to
changing condilions and will make
corresponding changes in his real
earnings. It this is not done, the
Cunstitutional guarantee relating
to the salaries of Judges almost
becomes illusory ”

“In my opinion, against the
background of rising prices, grow-
ing inflation and high taxation, the
present conditions of service are
not consistent with the position
which the office of a Judge im-
poses on him and which he is
expected to maintain. It ig obvious
that he cannnt go on grumbling and
be constantly in need and yet
discharge his duties to the satisfac-
tion of his conscience. It is well
known thal, in the last few years,
leading members of the Bar have
declined the invitation to be ele-
vated to the High Court Bench.”

“] Thonestly feel that, in the
present condilions, 1 sha'l be doing
injustice to my work if I continue
in this state of affairs. for, the
compensations which go with a
Judge’s position have very nesarly
vanished.”

Thig was said by our present Law
Minister, while resigning from the
Bench in 1966. The position now is
worse, and he has come forward with
a Bill for doling out his pittance to
the judges of this country. I find, i
I am not mistaken, that the real
jncrease in the emoluments will be
of the order of Rs. 150 or Ra. 200
after payment of income-tax on the
increased perquisitions or allowsnces
or salary. And, for this, we are
going through a ceremony like this?
1 feel that what is provided for in
this Bill is inadequate. There may
be gome improvement so far as post-
retirement benefits are concerned, but
not during the tenure of a indge when
Me has actually to discharge his func-
tions, according to Mr. nkhale, to
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the satisfaction of his conscience;
unless he mortgages his conscience,
he cannot function, according to his
own theory.

With the steep rise in the cost of
living and the incidence of income-
tax, I would like to know what
would be the real benefit or advan-
tage that would accrue to the judges.
I would request the hon, Minister to
tell us that. We feel that as judges
still play a very important role, it
18 necessary that the real effort should
be made in bringing out all round
improvements in the service condi-
tiong of the judges to attract the best

make it clear, why we are support-
ing thig measure. We want a fear-
less, honest and independent judiciary
which will be the gentinel of the

§
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be their mouthpiece, but I am sure,
I am expressing the views of a very
lange section of lawyers, especially
those who are practising in the High
Courts or in the writ jurisdiction. We
find, these tendencieg these day are
shaking the people’s confidence in the
Judiciary in spite of the Govern-
ment’s protestations that they are not
interfering with the independence of
the - judiciary. One is that attempts
are -being made, both overt and
covert on the part of the executive
to interfere with the independence
of the judiciary and 'to make the
judici'a"ry the scapegoat for all their
own failureg and the ruling party’s
¢0 that they can ‘find 6ut an excuse
by putting- the blame "on the judi-
ciary.

" The other trend is rathér on the
‘opposite direction and that is very
much discernable and it'is an attempt
on the part of some of the judges to
carry’ favour with . the executive,
which, according to me, is pernicious
and eating at the very vitals of the
‘judicial fabric in this country. What
is happening ‘in this = country? The
judges have lost all the rights of
seniority, the security :of the judges’
‘tenure is being threatened by various
methods. We have seen ‘that judges
‘in Supreme Court have been super-
seded. This has happened in the
High Courts also. We are not told,
why supersession takes place, why
one is.allowed to gupersede the other.
"We think, these are the clear high-
“handed activities of an arrogant
executive, which is nbt_ even prepar-
.ed to tolerate any bonafide criticism
_-or any check on its actions. What has
. . happened very recently? A judge of
.the Delhi High Coutt has been’ by-
..passed; he has not 'been confirmed;

.. his two juniors have been confirmed.

.., The Supreme Court Bar' Association
.-has passed a very Sstrong resolution
 condemning this, but we do not
. know, why it has ‘happened. The
. yonly crime supposal” to have been
committed by Justice Agarwally was
that he wag a party "to the decision

MARCH 8, 1976
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in Kuldip Nayar's case, where the
Delhi High Court sot aside the deten-
tion of Kuldip Nayar, an eminent
journalist. I think, Mr. Gokhale, as
the Law Minister owes an explana-
tion to the country and to this
House, why such drastic step has
been taken. This is bound to affect
not only the independence of judi-
ciary, but wiil also deter all self-
respecting people from accepting
judgeship, when they do not know.
that once ihey are appointed tempo-
rary Jjudges, whether they will ever
become permanent c¢r not. If they
da- not know whether they are en-
titled to enjoy the facilities of
seniority and when it appears that
tha Chief Justiceship has become a
mafter of executive patrcnage, who
will go ang enter into such an es-
tablishment where there is no
security?

k- think these are the tendencies
which must be curbed. Merely giving
them a ‘motor car allowance will not
do. If you want really an inde-
pendent and fearless judiciary, the
aftempt of the executive to tinker
with or take away the rightg of the
‘Flidges which should be treated as
inaliénable rights must be stopped
and-they should not be interfereq in
a manner as casually as it is being
done in this country. That is why
we say that there is a deliberate
attempt on the part of the Govern-
ment in this country to interfere with
the “judicial independence and to
hold out a threat to the Judges that
the executive will not tolerate any
inconvenient decisions from the
‘court, But my appeal will go out to
the hon. Judgeg in this country that
“they should fearlessly and honestly
seek -to uphold the oath they have
taken. By surrender of their rights
and their conscience they will neiiher
enhance their own dignity and posi-
tion nor will they be able to dis-
~eharge their functions properly.

m;l‘he‘ other disturbing feature is the
“tendehey, specially after the procla-
‘matién of emergency, that we find in
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the various High Courts. I have had
the oprivilege of appearing before
various High Courig and I find that
_ the Iimpression is growing in the
minds of lawyers and litigants that
some of the Judges feel that the king
or the queen can do no wrong. I am
saying this with a very heavy heart,
not in any light vein, but this is the
feeling and this is shared by a very
large number of people and lawyers
in thig country. This ig a most perni-
cious attitude which will ultimately
force the people to lose faith com-
pletely in the independence of the
judiciary in this country.

We all know that the State is now
the biggest litigant in this country.
" Everyday disputes between the citi-
zens and the State are coming up
before the courts and a feeling has
unavoidably been aroused in the
minds of the people that as against
the government, people will not get
justice because it ig the government
which alone can dispense favours.
That is why I found that a High
Court employee—I am very sorry to
say and I am ashamed to say—was
dismissed by the Governor who has
no jurisdiction in the matter. The
Conslitution specifically provides that
appointment and dismissal of all High
Court employees are solely within the
exclusive jurisdiction of the High
Court Chief Justice. The High Court
employee was dismissed because his
only fault was that he was the
Secretary of the High Court Em-
ployees’ Union of which I have the
great honour to be the President.
When I went to the Chief Justice, he
pleaded his complete inability even to
raise a protest against the Governor’s
action of dismissal of the employee

....(Inerruptions) This is the
position and I have had to go to the
High Court and ask for the release...

SHRI SATYENDRA NARAYAN
SINHA (Aurangabad): What did the
High Court do?

SHRI SOMNATH CHATTERJEE:
The court directed that so long as
the matter is not heard, he will get
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full salary and full allowances. That
is why that Judge is not a good Judge
any longer,

Judiciary should realise that they
should not look to the government
for favours. Not that we say that
the Government is bound to lose gall
its cases. Certainly we do not say
that, but the Judges must be gllowed
to decide the cases angd to decide
them according to the laws of the
land, according to the constitutional
provisions and according to their
judicial conscience. But what is
necessary is that the Judges should
imbibe and develop an attitude of
fearlessness and complete impartiality
and integrity in the discharge of their
duties and functions which I think is
of the greatest importance in this
country,

There is another recent trend which
has developed and which is being en-
couraged by the executive, by this
government and the ruling party and
that is that they welcome hobnobbing
of the judges with the executive and
members of the ruling Party. The re-
cent spate of so-called conferences of
lawyers which ig happening in State
after State are being conducted and
managed by particular political parties
in this country and also wunder the
aegis of the government. A West
Bengal State Lawyers’ Conference was
held and the Government of West
Bengal, if I am wrong, I may be cor-
rected, provided Rs. 2 lakhg for the
State Lawyers’ Conference.....

SHRI M, RAM GOPAL REDDY
(MNizamabad): Were you there?

SHRI SOMNATH CHATTERJEE:
They would not dare to invite 'me
there. Now, under the aegis of thir
government, these conferenceg are be-
ing held to propagate a particular point
of view and I find Judges are actively
participating in them and allowing
themselves to be denigrated by others
and then actively competing among
themselves to denigrate themselves.
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This is a strange sad spectacle which
i happening in this country. When
thig is happening, although right think.
ing people may not be allowed to open
their mouth, you cannot stop them
from having a feeling that there is no
longer any hope last chance which they
can have of protesting or effectively
challenging the Government’s arbi-
trary action I request the Law Minis.
ter and also the hon. judges, please
leave ecach other alone. You have to
do your duty as an Executive and
allow the judges to do their Quty in
their turn Do not bring out 10l pops
in front of them. That is why I have
tabled an amendment I find one of
the reasons which ig shaking peoples
faith in the ifidependence of judiciary
iz thig offer of post-retirement jobs
and assignments. Thig is one of the
factors which is polluting the Indian
judicia] system. 1 have not got the
figures These figureg are not readily
available But between August 1967
and July 1970 I find the Central Gov-
ernment alone gave appointment to 36
retired judges. Once they take up an
assignment, the assignment never
seems to be over, goes on for three,
four or five years and all the facilities
which they used to enjoy during their
period of judgeship, they continue to
enjoy With low pension and with
inadequate post retirement benefits, 1
do not blame the judges falling prey
to these allurements. They are curry-
ing favour; they are competing with
each other; they are looking forward
to it What sovf o* justi~e woulld vou
expect from a judge who within {wo
days nf hig retirement. get an assign-
ment from the Government when the
Government 1s the higpest Itieant in
thic country® (lovernment must have
been appearing before him in so many
eages. Unlesy a judge was being ap-
proacrhed while he wag 2 judge to take
up the assignment after his retirement,
it is nol possible that he could be
given the job within two or three days
of his retirement. If you require 36
persons to be appointed to different
~Commissions, ete,, over a period of
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three yeurs, can't you get from the
sitting judges? Why must you have
these retired judges? This is happen-
ing everywhere. We see an unseemly
vpoettacie of a retired High  Court
Judge becoming g Judge of an Indus~
tizal Tubunal, who beeomes cibject
irvrediately to High Cowmat  Super-
visory jurisdiction, Doeg it enhance the
preslige of the judges? Does it en-
hrinee the faith of the pcople in the
Judiciary in thig country? XLeave the
judicin y alone. That is my humble
request to the Law Minister and the
Government.  Various assignments,
even their acting ag arbitrators and
discharging judicial functions, have
become a fruitful source of employ-
ment! for the retired judges

This is the condition in this country,
primarily because of the inadequate
service conditions or facilities given to
the judges during their {enure and
after their retirement--that iz why
these pitfalls are there. Therefore, 1
appcal to the judges to rise ahcve all
this Thev will have to choose I am
taking the opportunity of this forum
tn make this appeal with all <ncetity
that the judges will have to choose
hetween independence ang  subservie
ence betwoeen fearlresness ang cowars
dicr and between their alleriance to
the Condtitution and the people and
what ie svennct: d to he their allegisnce
ta the ectahlishment Th- people will
nnt rvoncrate them if thev succumb
to allurements

With this T support this Bill

SHRI T ¥ MUKERJEF (Calcutta—
North-East) Mr Deputy-Speaker. Str,
I have been noticing today the speed
with which we are passing legislation
after lepislation and what we have
just heard from our friend Shri Som-
nath Chatierjee reinforces my convie.
tion that every Bill before the House
must go through the grime of a Select
Committee for otherwisg in the name
of expedition Government in a hurry
would come ang get through legisla-
tion without adequate consideration, I
cannot for the life of me understand
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however how Government can expect
to answer many of the things which
my friend Shri Chatterjee has just
raised and get away with it because
discussion necessarily would require
much longer time. Mr. Chatterjce has
referred to certain matters with which
I amn in agreement. I am sure the
House would agree if it really applies
its mind to the matter that the allure-
ments offered to judges after retire-
ment gre something of a scandosl 1 rn-
call how nearly 22 years ago 1 had to
shout in this House because I had felt
utterly humiliated at finding a highly
respected ex-judge of the Calcutta
High Court of the most independent
disposition having been constrained to
tread on the corridors of power, as Mr,
Chatterjee put it, in the expectation of
some kind of a commission deseris be-
ing given to him. It was not that ex-
judge's humilitation; it was a humilia-
tion of the entire country I do not
also knnw, Sir, how Mr Gokhale would
give, but if it is a fact that a judge
of the Delhi High Court has been dep-
rived of his on account of a decision
which he gave in the cage of Kuldip
Nayar or whoever else it may be, if
that is a fact, Sir, it will take Govern-
ment a lot of time before it leaveg it
down Tf it is a fact as I also seem to
have learnt earlier it ic a fact, that in
Calcutta superseding the authority of
the Chief Justice of the Calcutta High
Court the Governor of the State had
the mumption to intervene and sack
somehody over whom he had no iuris-
dictinr whatever I do not know what
Government here was doing about this
husiness and hnw a  @Governor of a
Stat~ conld have the presumption to
intervence where the Chief Justice
was the final authority heats my con-
viction,

We all are interested in the statue
of the judiciary because we expect our
judiciary to act in the manner which
is required by the countrv today. I do
not eccept some of the implications of
Mr. Chatterjee’s observations but at
the same time thers §s no doubt that
judges should have the independence
te which they are entitled. But here
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again I find, Sir, that our judges them.
selves have perhaps been often even
more to blame than the executive,
They also do their kind of lobbying in
certain places and my friend the Law
Minister would remember how a few
years ago We had to mention in this
House the case of a former Chief Jus-
tice of a State High Court—1 would
not particularise because I do not re-
hish scamlols, but a Chief Justice of a
particula- State High Court was alle-
gedly involved in certain activities
which were openly noised about in the
Press which put forward certain plau-
siblp evidence also in support of those
allegations angd nothing could be done
about it in spite of my having tried
10 i{ake up the matier not only with
the Law Minister but with the Prime
Minister herself Nothing happened
and that particular ex-Chief Justice
goes about the couniry making convo-
cation speeches and preaching piety
to the young.

16 00 hrs,
[Srnr BraewaT JUA AZAD 10 the Chair]

Now, possible this kind of judge also
gets encouragement under the dispen-
sation of today. I do not wish to be
interpreted as making any impugn-
ment of our judiciary because by and
large our judres are a good lot But
thern ig thiz danger against which we
hove to fight but Government so far
hee net done so T am sure if this Bill
b1 rone to g Select Committee, the
Seleet Committee could have business
lil» sescione and certain things could
have been incorunrated. After retire-
ment no al'uremen*s except in  most
exceptional instances of extraordinary
academic excallence opn the part of a
Judee whn continues in  retaln  his
faralt and thet <prt 0 thing he
micht Y0 orca~jionalty enlled
unnn tn dn 4 fowr things,
but some of our judges continue ever
and ever with all kinds of assignments
which are at the mercv of the exacu-
tive it a scandal The indAges them-
selveg have to be awake to this posi-
tion and the executive should help the
judees to that realisation.
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#0 far s this parucular Bm 1s
¢erned the muin jdea is that:the
jtidges conditions of service should be
mptoved I have no quarrel with that,
We should let the judges bave the
- optimum conditions of service for their
. ‘kihd of work and when I find that the
" Law.Minister has vouchsafed to us
. that the facilities which are open and
. ‘admissible to Class I officers are not

- available to High Court judges, I say,
go ahead. Give them those facilities.

- 1 do not object to the Bill in so far as

_ those particular facilities are concern-
“ed but at the same time having said
what I had earlier said I would stress
certain things which do not seem to be

" particularly necessary. Is there any
specia] reason why these ancillary
benefits would take retrospective effect

" “from 1st October, 1974? I do not know
why this particular bonanza should bo
‘made available to the judges. I do
‘not know why a provision is made that
judges of the High Courts would have
the facility of rent-free accommoda-
tion. This is perfectly alright but
where a judge does not avail of the

- offirial residence he will be paid an
allowance at the rate of twelve and a

~ half per cent of hiz salary. I do not
understand it because a judge who
does not take advantage of rent-free
aceommodation placed at his disposal
‘must have some special reasons. Pos-
sibly he owns a house or houses
ur he may have a lot of money

. and © that iz why he does
. hot want official accommodation. It
he does not want official accomodation
why should he get special payment
cfor it. Is it merely to put him at par
"with the other fellows. The other
- fellows are utilising official accom-
mpodation. Why do yvou have to put

_ “them. at par? Is the judge onlv after
" money? No judge if he is worth his
. pame should be after money. This
may be trueism but we have to
foaks sure of certain things. The
Ligw - Minister himself had been o
idge and he discovered it was very
diffieuit for a successtul lawyer who
EE] pmved his mettle to become . a

iwm dropac du«,_
v is’n taet"

} i ) .
exaggerdted famL 1 hnve heard in

the precinets of this House the talk’
about a. certain .person,
shall not name, who is not perhapS-
a leading lawyer ‘that he would nnt

even accept the office of Speaker
because he earns Rs. 50,000/~ per

month and I had intervened at that
point when the conversation was
taking place with the query whether
he did actually pay income iax of
income of no less than Rs. 50,000/~

. a month because I have gstatistics

offerred to me by Government
which showed that that kind of in-
come is shown by very few people
and 1 hardly discover any of our
leading lawyers in that list,

But, Sir, money is not everything.
Or is it? Is not the Speaker's job
an important enough job? Is not
the  Minister's job  important
enough? Did not the Law Minister
accept the office of Minister at a
very much lower salary not only
because along with certain other an-
cillary advantages which all of us get
in greater or lesser measure, the
Ministers more than the Members of
Parliament-because of that we can
make hoth ends meet—but also
berause of the opportunity of doing
some service to the country that he
arroed to become a Minister at &
very lower salary than he got as
High Court Judee? The salary of a
High Court Judge was considered by
him quite appropristely. ag being in-
adrauate in ga far ag the ambitions
and aspirations of high-earning law-
vers are concerned,

Sir. T can understand aspiration for
money, hut only to a certain extent,.
not hevond that. Beenuse where would
vou end zt that rate? How much does
the Speaker get? How muech does the
Prime Minister get? Why should
evervbody @n on thinking onlv iz‘x'
terms of money? ‘

1 war reminded at one tkme ta,lhmg S

of thiz desire tur reaching out, m ,,,

whom 1.
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higher level thin the other person,
that Nepolean used to be jealous of
Julius Caesar and Juliug Caesar used
t0 be jealous of Julius Caesar und
Julius Caesar used to be jealous of
Hannibal and Hannibal used to be
jealous of Alexander and Alexander
was jealous of Hercules who did not
even exist. There is no end to jealo-
usy. If jealousy on the score of the
amount of money X, ¥y Or z earns is
going to be the criterion, there is no
end to it. And let not judges and
other people or even Ministers in our
country, let them not thing in terms
of the money that they get, They
should get enough so that they do not
have to worry over petty, trivial
things Keep them relieved of anxie-
ty, but no more than that. Therefore,
I ask, why should a Judge who has
a house of his own-and there are
Judges who own houses in cities like
Delh:, Calcutta and Bombay-why
should they have this kind of allo-
wance?

Then the Chief Justice of the High
Court is proposed to be given a sump-
tuary allowance of Rs. 300 per men-
sem. Tt is very little, Mr. Chatterjee’s
point is very valid-how much would
remain after the income tax people
really and truly get at the position?
Luckly, they do not, But that is a
different matter. Why give this pet-
tyfogging amount of money, and why
does he need to hobnob perhaps with
the leaders of the executive? A Judge
does not need to throw part.es What
is the good of it? Let these Judge try
to believe in our old maxim:

it s W A

It cannot be interpreted in literal
terms, but to some extent, there is
some virtue in abstinence. Why have
this petty little sum thrown to them
for other people to talk about? What
is the good of it that we have this
sort of thing given to these Judsés?

I fing also that it is proposed to in-
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crease the pension of the Judges by
about 40 per cent and fix the maxi-
fmum at Rs. 28,000 per annum in the
case of the Chief Justice and
Rs. 22,400 per anum in the case of
other Judges. 1 do not wish to be
considered mean. I do not mind pen-
sion being given, but should it be at
this level, in our kind of country
where the earnings of the average
citizen are so little? The President of
this country, when he retires may or
not an affluent person, but when he
retires how much do you give him?
Rupees 1000 a month, no more than
that, as long as he is alive, If the
President of India can have a pension
of Rs. 1,000 per month with Rs.10,000
year for secretarial assistance and if
he has to make do, why make a fe-
tish? And very likely this man, this
person who became the Chief Justice
had been a success at the Bar and
had accumulated money, had got gra-
tuity-cum-x, y z and other facilities,
and has got money by the bagful,
There is no doubt about it; most of
these people are not people who are
in need. We are not pleading fon
people who are suffering. But we are
trying to make these people live very
affiuent lives, So where are we going?
‘What is our philosophy?

If our expectation of the judges is
that they must have their commite
ment to the country, they must algo
at the same time make a commitment
which could be interpreted in terms
of expenditure to the public exche-
quer. Why should we do this? By
all means, close the gap; wherever
there is a yawing fissure you do
something about it; you plug the loo-
pholes ang that sort of thing and give
the judge so much that he does not
have to woory; help him become an
independent citizen of this country on
whom everybody can rely; help him
to show that he shares the spirit
which would animate a country

-which wishes to rise to greatness.

shall we d0 so by catering to thejr pet.
ty little trivial ambitions for a little
more money in their pay packed? I
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is wr and tha w,
#ay that thig is not in conformity with
whatever we say is our ideal today.
his ia not in conformity with the noti-
on that there should be some com-
swogity and suffering, that there
should be some kind of attempt not
at ssceticim but at certain kind of
living which would not be resented
by the fact of inequality staring you
in the face in the most scandalous
feshion; that is why, let ug not be too
prodigal, let us not allow too meny
things.

.

But whom do I talk to? Govern-
ment comes forward and says: this
s the legislation which has to be
passad; here you are, take it or leave
it. What do I do? They have alresdy
peoposed; I do not know who propo-
wed but it was a good proposal, that
wvery Bill in Parliament must go to
= Select Committee so that we can dis-
cuss It properly. Talking in this man-
ner, in an open forum is not always
wondusive to the ascertainment of
eertain decisions which could be heip-
ful. Whom do 1 talk to? This will be
passed just as it is with whatever
little amendments the law Minister
in his condesension might chose 1o
bring forward, But he has not done
wo. Whom do I talk to? What is the
point? Tt is a most peculiar situation
1o which we have been reduced: give
something today and say take it or
Beave it It is not right. It could have
been  different. The l.aw Minister
could have easily called a meeting of
people and tried tv formulate some-

ng.

But as I have said earlier, I have
some fundamental objections to the
wery basic of this approach, even
though 1 do not object to some little
mopey going to the pockets of High
Court judges or to the Supreme Court
Judges for that matter. But these
wnafters of principle have to be given
shought to what Mr. Chatterjee has
ﬁiﬁubﬂy pointed in regerd fo al-

ints being offered to judges, in
regard to penalisation allegedly of

regpect for the judges; but
the judges on their part should also
behave differently. A former Chiet
Justice of the Supreme Court, that is
to say a former Chief Justice of India
has heen known to have been assacia-
ted with some of the biggest black-
guards in the industrial history of
this couniry. Nothing has happened,
not even a clean exposure of the
matter by government; only some at-
tempt was made from this side in
order to put forward such a case. The
judges alse are not heyond blame.
Today everybody blames everybody
else. Judges also have to cure them-
selves. A national endeavour has to
take place. I am afraid I see no signs
of it. We have just got a readymade
Bill and all I can say is: a few more
rupees to the Judges pockets we do
not mind, but certain principles are
involved to which government must
give some answer.

st yw wy w(arelt): awafe
wgra, wmdt W e gfeend
Rty wrfie, wg warer Wit dur gor
¥ 7w S 3w giftw ®2 i
girE Aemr@ L, Agrur M R
o, awawr I F¥ ST E )
OB ARIW A T o A FA T )

7% ww ey 3 A & b wwig
wr X @ fr i A ety 9
wifrer a ¥ fag W T ER
qfeqre ¥ wifgd ) & @ am ¥
werm g et fargw B fe 2w
wfes g W ¥ gy ¥ W=
it o v wa o X Hfag, W

ghrar @ Afwg, arr figgerrr Wy
ooar wrd wRw &, Aoy W o
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g oirg dpit o, B2 g w@ et
Nt ¥ fifwg witfe fogam o ¥
wiert | fpgere WY W WY g9
vy v & sire e oyt & ff ag gfaar
oy | w15 wOE wr fegwry AW
gfm A & af w7 & ar oA
T odr ¥ ar s afEaT ¥ AT A WE
F& At A AT WY W w7 fawnw
witr wgd §, I F W AT W
W& WY AT ¥ w7 AR | T @S
weBT FYA XO wA@ § wWrET
7g wie Nfxg «ifs T Fr F9
w31 AT AP, IT F =X 450
£ wrfieg, I wr afrare srear QiAr
[1fgq | ¥ { qg AW AT[ WIS AT
T ghv wwar A A § waa &
wgar g 5 o T v Aw Aw @
fggeam & gepfr Wk g ®Y
assyfn W @Y g3 WA v o
Tt &Y g g war fasAr afey
¥ifE W & ag OF T abwT 3
A g @ wdvE w1 Foid g8 &
I T 7 A & Az s@TAEATE )
wrot ww g 2 sk gfm e
& WXy A ghaam ] 7T am W<
@ ¢ ¥fwg 1Y o1t Ndw 7 W
A IET E A HT T 7 A
qgr AR A ouenmh € A WY 3
21 gz w7 wfmw & e ¥ IR
four &

“We are quite clear in our minds
that the terms of service under
which junior judicial officers are
employed and the fringe benefits
and general amenities which are
made available to them are wholly
unsatisfactory and meagre to a
degree, and that they need to be
immediately improved if competent
and capable luwyers have to be
atiracted to the judicial career. It
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must be borne in mind that the work
which these junior judicial officers
discharge in their respective courts
mn small taluk towns is, 1n substance,
the foundation of what 1s described
as the Rule of law Ag Justice
Holmes once observed, the basiz of
the rule of law 158 laid down not
necessarily 1n important and sensa-
tional constitutional casegs but in

small and humble disputes between
Iitigants who bring their causes to
the couris”

B Ay ¥ FE1 AM oY
Rt ¥ uwy w&vw AQ gEaa
a% 8 AHAT F AGT A B PAA
ag 1 WA A7 Fd YgErs wgre ¥
AR GTYH | WAANE 1 5 W FqUT I BY
Q¥ AW FTERIrAT a9 ¥ g
¥ ofr feroft sea o T 1 W
wrifes sa@ FQAEITH fag 4B
TETH AG 1A AT F TN g ;T
g1 ¥ e T T AT NY A 4E
o o A fgREE ¥ | AT,
fegam A ghafedy ¥ o7 @
T 9o AT T 0| qvT T
Y @ qod @ ag X & w® 9w
AY 7 &% faw gpar § 7§ gAwen
g & o7 A1§ =g Y @ Wi e
frarat w7 93 &Y oF T Tww FEL X
AT W A ¥ oo ¥ v v
2 W@ § AT AT AT AT
wy faely St qrge wY, T g
FES F AICH | 1755 & =g Fodprr ?
TrE FE ¥ FAT BT 1T WY g ¢
g W Iy 1 wlr wrw oy dradr
argw 7§ @ 4 B 220 @@ g
qgm | (swewrx) X wgw g
ag aF 53 ¥ &7 A § 97 &Y 4ar
R f§ 9R A & awdE
g wga ¥ fefmw wifend &2
g8 ¥ &31 g1 N ST A7 asdEt o
A wE
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SN Fy OX wifigg ? Wl R
wdt #§ dar grre A R Agt €
awd § 7 fET o Ewr wowa gy
g fir foe® @ g7 7 §, O w0
€ Ia8 avit Srifaar dar N o€ | o
A aeTEl ¥ X A K A w@rav !
] weT WY IR aaeng wgr X
¥fpq W~ o< TaTE W A
g, WY g Wi = #Y qfa e ag
ST Er wifey o ¥w ¥ wha wrEr
W R ETOE | wew ardw §{ oardy
T afeg gt & t # B2 o'
IXT FY FTEEATE ® AR F wIAT
wrgaT g+ afed g |y & amrhe
ST ger # g @ afr A ARG o
sTETdara At § 1 57 Ko T AT
o W@ ¥ A R femer ¥ gy
yifasdr & St ofvaT sow &, oY
S WEw & At X B BF yrfAi
® ST gTar § fsT @' 9T gwe
wrg ? I fag w1 sfager
& 1 = 9T ariAd, A g, WS
¥ WY §, = W §, aefoe g
oF B ¥ vk H odgfew dsar &
a2t T 72 AT IQF TTT FW
%1 T ¥ 7 ¥ gm Qe forfase
ww, g A WT gpim B #
iy § 1 AfwT F8r 9T 3% fag #rf
gfaer = & 1

oF arq WYX & | AN WIOR N g
wyfeg 7 @ S A o oy e
7 5T &1 gy § WS wrEe Ay A
21 T F co FOT wzhiE’ ¥ 1o
wift & & fxawr &, Qar
aawd & 1| ¥ N gfmafedw
30 sra faardt wrarar frwredy 2
W 5 a0z 9F fog o Fwrv § 7
o 37 & g wfswa wmoary
wrz Fof Ty faelt ay IR wifswaa
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R e ot ok s Wt B
IET TF d27 g T § Wx ow T
afeqr wfgw wiwr & s s
& 1 oferw gfaw wdoer & fod
wgdy & fF fgrgear & wo Wiw oX &
fAAFT TF T&T TR W TF daT
aifraT W7 gadt aww ¥o AWt &
fau $a 7@ @@ afer WIAINY &1
agr g% wgT & fw oow  fafwz W
B UIEAC T L g

“More weighty considerations
arise in making appointments to
the Supreme Court Bench and we
feel, that in making selections from
the Benches of the High Court,
prompt and unhesitating recognition
should be given to merit and ability,
regardless of considerations of
seniority and experience. It must
not be forgotten that youth carries
a freshness and vigour of mind
which have their advantages a#
much as maturity and experience
flowing from age.”

ST &1 FR &7 W1WE § Ian
A TRy & wEA Y 3R &Y
FHAT AT | FYT AT THTART ALY AT
FFar £ WITOF o §T T AT
A TN, T NI FT Ay aAveqr qrfEm o
# gz ¥1¥ a4 fesmest /¥ w@r
g1 oy St 5 guwma 20 ¥ av
Fgar g fe w1y e & et s
FX ANE FCEHE #Y gawTge Q@
21 TF OF IR AT QT AT
QAT AHATAT A% NN 24T § TASY
g ® w7 ¥ | € FEGIE 49 TEy
g @ weT § 6 WEA aF wWnidew
FL 1 I ¥ g F w9, fo w5y gmA
darfaar &, & fauiw & 1 seT Hifed
~-afwa oF aw s § e, sfvar
W SFI ¥ 5@ AR &y mew A
e wfEd 1 wor o W awead
T Ay ¥, wew wamy, e
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fore wra % wgy wrdar fis T aReNE
v § wilfe oF arer Y QAT A
WY  wAET §, AFTAE ATH F q99
fager &, awroaar § @ w1 K
T g g, SE WAl AAr @
u’l'tﬂmaﬁﬁﬁgmﬁaa'rarm
g 9% o3 ¥ awew xTATG, WA
FTHE T WA @ FI, Faw E%-
frffadry s &1 @ WA g W7
feT wgr T o

A very fine lawyer he is, who can
defeng any murderer.

g ata qradr wfgy  gw wwi
T ATEAE FEAT & AT 91 A oras
sifwaad 3, Afaesz 2, afaw &, T
oYE ¥ T §, AT FE! SART FIH /AT
&, s ot sarer ATy T wnfew o ]
AR AT BT AVAY g, TET
qrex® ATZT Afwa g Swme
T we3 =xrEvyte faas =lEd o

SHRI SATYENDRA NARAYAN
SINHA (Aurangabad) Sit. 1 suport
this Bill, which i1s a simple measure
intended to give certain benefits tn the
judges recruitedq from the Bar You
are aware that the demand for improv-
ing the seruice conditions ot judges has
been persistently made over long
years; and even when the High Court
Judges (Conditions of Service) Bill
was first brought before this House in
1954, it was urged before this House
that we should improve the conditions
of service of judges so as to attract
the best talents from the Bar; and
that whatever salaries and allowances
were guaranteed under the Constitu-
tion, suffered erosion due to inflation
and rise in prices; and the Govern-
ment did not protect them. Mr.
Chatterjee har already quoted from
that speech of my friend the Law
Minister which the latter had made
while resigning from the Bench, that

Government did not protect the
salaries; and it was not consistent with
the status and dignity which attach to

Amdt, Bil 266

the Justice of the High Court; the
comparative ease of the service, and
all the compensations of the office
had 1c¢ry nearly vanished and there-~
fore 1t was not consistent with the
conscience to function as a judge.
And, therefore, he thought that he
could not continue ag a judge. In
England Sir, when the judges threa-
tened to resign, the Government of
UK  immediately took remedial
measures angl prevented the resigna-
tion from materiahzing Ilere, the
Goveinment has taken such a long
time in coming forward with this
measure, I was not able to under
«tand the reasons for the speech
made by my friend Mr Daga, o1 for
that matter the wviews expressed by
my very learned fiiend Prof Hiren
Mukherjee Prof Mukherjee had said
that money was not all thai we
necded for attracting talents; and
that 1t was not in conformity with
ithe 1deals that we held o1 cherished.
Quite true But may 1 enqguire
whethey or not the same considera-
tions prevailed when the Conditions
ot Service Bill wag brought forward
Lefore this House jn 1954, whether
o1 not this demand has been per-
sistently made and whether or not 1t
is 1n conformity with the realty or
fact of life Are we functioning in
«ome kind of arrconditioned- com-
pariment, having nothing to do with
reality of life? The reality of life 1s
that we cannot function in an inde-
pendent, 1mpartial manner, without
being harassed for our daily chores
or necessities of life, if we are not
paid enough. Those days are gone
when a lawyer considered it to be an
honour to accept an offer of judge-
ship  Are jou not aware that many
lawyers have declined the offer to
serve as judges?

Government have not also en-
couraged that kind of patriotism in
the judges. Recently, the trend has
been that the judges are not very
surc about their security of tenure.
As my friend Shri Chatterjee, said,
the dignity, which attaches to this
office has also undergone some kind
of erosion. Therefore, we cannot
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atfract talenty to the Bench untll we
have improved the conditiony of ser-
vice {0 an extent that they will not
feel the pinch of life.

My hon. friend, Shri Daga, has
spoken about the improvement of
salaries and other things for the
junior judiclary. Perhaps, he is not
aware that the Pay Commission has
already made some recommendations
for improving their salary scales and
and all that. You will notice that in
the Statement of Objects and Reasons
it has been mentioned that with
regard to Class I service officers the
Pay Commission has recommended
certain improvements in their salaries
and pensions. Thig Bill relateg only
to such members of the Bench as are
recruited from the Bar; it does not
relate to those who are promoted
from the permanent service, because
they are already entitled to those
benefits, which have not been made
available to those members of the
Bench, who have been recruited from
the Bar, Therefore, the criticrsm
made by Shri Daga is not germane {o
this measure.

Secondly, it is only when we have
fixed the maximum and minimum
personal incomes and the ratio
between the two that we can con-
gider these arguments ag valid, We
have got to go by the present trend
of thinking, and we cannot preach
idealism to the judges who are rec-
Tuited from the Bar, and have
another standard for those who are
recruited from the services.

SHRI H R GOKHALE' 1 am
sorry to interrupt the hon. Member,
but I think there is gome misunder-
standing. The Qistinction jg only in
respect of gratuity, because gratuaty
is already s=available to the service
judges but not 1o the Bar judges.
Now it is made applicable to the Bar
judges. The other proposals anply
equally to all

SHRI SATYENDRA NARAYAN
SINHA: 1 stand corrected.

MAHCE § 106
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I do feel that even in the change
context of things we do want that
the judiciary should be insulated,
and the greatest safeguard that you
can h_ave for the independence of the
Judiciary is to keep them aloof from
all temptations, not only when they
are serving judges but even after
retirement, It may or may not be true,
but the general feeling iy that when
the judges can have post-retirement
benefits, people start having some
kind of apprehensions about the im-
partiality of these judges. You will
remember—because you were a
Member of this House then-—that
even in 1954, practically, from every
section of the House a demand was
made or concern was voiced in this
House that no post-retirement
appointments should be given
to the judges. The Constitution
has imposed an embargo on
permanent judges from practising in
the same court after retirement. But
the real provisions should be there
that neither the judges should gc-
cept any office nor the Government
should give them any office in their
gift, because it is creating a wide
feeling of uneasiness with respect to
independence of judges By provid-
ing employments after retirements,
the Government ig virtually under-
mining the foundations of indepen-
dence and ¥mpartiality of the judiciary
which is sine qua non of democracy.
1 do belicve that the Government
still believes in the independence and
impartiality of the judiciary. There-
fore. I support the views of my
friend Mr Chatterji that we should
not give them any appointment un-
less it is of a very exceptional nature.
The judges look beyond their tenure
for employments. They are carrying
favour with the executive. Why
should they do it? That is why the
status, the dignity and ‘the respect
attached to this office hag been
eroded. It is my concern as a Mems-

ber on this side of the House that the
independence and the impartiality of
the judiciary should be maintained
and the people should have respect,
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faith and trust in their impartiality
and independence. Then alone we
cen say that our democracy will
function properly.

In the end, I have ane submission
to make to the hon. Law Minister.
My friend Mr. Daga has asked why
the high offices of the judgeship should
be confined to only a particular sec-
tion of the people. Supposing a
man becomes a judge. His son will
also become a judge. His nephew
will also become a judge. His rela-
tions will also become judges. Why
should there be this kind of inbreed-
ing. Why does it happen? I am not
saying that those people do not de-
serve But we should do all that we
can to allay the suspicion of the
public in this regard. I would beg of
the Law Minister to help develop a
very healthy and necesseary conven-
tion that ail least the Chief Justice
of a High Court should not be from
among the judges of that High Court;
he must invariably be brought from
outside Secondly, a certain per-
centage of the judges must be from
outs'ds, That can prevent this kind
of inbreeding. With these words, I
support this measure

SHRI VASANT SATHE (Akola): I
rise to congratulate the Law Minister
for bringing this long awaited
measure, As far as judges are con-
cerned, both in the High Court and
the Supreme Court, we have been
feeling for a long time, that their
gsalary and remunerafion have not
kep! pace with the rise in the cost of
living In this country right since
1954, While the incomes of men in
other professions in life have been
increasing particularly in the field of
law. the share of practising lawyers
in the High Court and the Supreme
Court. with the growth of black
money in the country, has also been
increasing. Let us not deny that,
because eminent lawyers known in
this country are lawyers who are
known 1o be practising on taxation
side, wealth, income, election peti-
tions, petitiong relating to company
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matters, petitionsh relating to high
civil matters and petitions in which
big money is invglved. I beleve, the
Law Minister will agree that 80 per
cent or may be 75 per cent of
the cases are of value that are
confined to the jurisdiction of lower
courts, say, below Rs. 50,000 or
Rs. 25.000 or whatever it i8. He can
give the exact figures. In this respect,
one of the eminent judges of the
Supreme Court was giving the
figures the other day. So, the main
litigation in thig country takes place
actually at the lower level. Very
few of those litigants have the cspa-
city to go to the High Couris or to
the Supreme Court. It is only the
rich who can afford to go to the High
Courts and the Supreme Court. In
effect, justice becomes available only
to the rich and the rich have enough
money to throw about, to engage
eminent lawyers. The eminence also
grows with how much fee a parti-
cular lawyer charges per diem in the
Supreme Court.

It is a vicious circle that we get in.
The black money grows, the defen-
ders of black money grow; the big
fees are charged and the eminence
grows with big fees We know what
happeng in labour maiters, in the
fleld of social legislation. It is the
experience of those, like you and
me, who have been practising all
these years in the branch of social
legislation, for the employees, as a
matter of dedication, that even the
labour matters are taken by the em-
ployvers from the labour court right
upto the Supreme Court and they
take years In the High Courts, the
cases are pending for years; the writ
cases are pending for six years
even. In the Supreme Court, they
are pending for more than five years.

What I would like to know is,
while we are trying to ensure and
secure the remuneration or salary
or wages of the High Court judges
and the Supreme Court judges, and
rightly so, is there not going to be
the simultancous thinking of real
justice being available to the people



ayc  High Court Julge  MARCK 4, 1006

(Conds, of Service

{Shri Vesant Sathe]

of this land? This question does not
seem to occupy the same urgency in
our thinking. In spite of the various
Commissions which have given re-
ports about what to do about laws
delay, really, such a measure should
have bheen brought about. How are
you gomg to have these cases dis-
posed of in the High Courts and in
the Supreme Court that are pending
for years?

We are talking of time-bound
programme in the economic field, Ia
there not going to be any time-bound
programme for justice in this
country? The dictum “justice de-
layed is justice denied” has really
become worne out. That dictum has
lost al] its meaning because the rule
is, justice delayed.

1648 hrs

[Semx C M. STEPHEN in the Chair}

You will never get justice in this
country if a matter like wage
fixation iy going to take 16 years. My
Cape Of the wage earners of Sivaraj
Fine Art Litho Works and other
Litho Works is till today pending in
the Supreme Court and it has been
going on for the last 16 years. Now
many of the workers have died and
nobody seems to bother anything
about it. ‘There iz not even a Bench
available on labour matters in the
Supreme Court.

We are today talking about land
legislation. Thousands of cases have
been admitted and are pending in
the High Courts. 1 would like to
know what the High Courts and the
Supreme Court are doing about this.
There are thousands of matters and
one question of law; it you decide
one cese, thousands of cases get de-
cided.

SHRI SOMNATH CHATTERJEE:
¥ can tell you that in three months
our Calcuita High Court disposed of
9000 cases. So, they csn do it, but
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the trouble ig that they are not
allowing the facilities. There are six
vacancies i the Caleutta High Court.

SHRI VASANT SATHE: What I am
saying is, you may fil1 up the va-
cancies. Ultimately there has fo be
an awareness on the part of the High
Court and Supreme Court to dispose
of cases expeditiously and early, Law~
yvers may go on arguing; there may be
one month's argument on a point of
constitutional law-—eminent lawyers
arguing and the same point being re-
peated thi, way or that way with diffe-
rent wordings ang different quotations
and different precedents. What 1 wouid
like to say here today is that if there
were a higher court above the
Supreme Court, Mr. Gokhale will
agree that more than 50 per cent of
its decisions would be set aside, if not
more Therefore, 1s there going to
be any <ense of finality of justice in
this country® The beset common-
sense justice, if you ask me—and I
have the benefit of practising right
from the lowest court to the
Supreme Court—you can get from
down below In fact, I would say,
while we are doing &ll this re-
thinking, that we should have
people s court s at the grass-root level.
at the panchayat Samiti level. There
are ‘Nyay' Panchayats; revamp them
with persons who know something
There are so many young lawyers we
are producing every year: put there
a person who is experienced in civil
law, may be a iudge or a magistrate.
Have a two, three or five judges'
Court at the £rass-root level
and give; larger jurisdiction to ft—
say. upto Rs 350,000 in civil matters
and, in criminal matters, punishment
up to filve years or ten years You
give it such jurisdiction. They know
in the village or in the place itself
what §s what and who 1= what and
they will not be deceived by the so-
called evidence created. Therefore,
you will get more natural justice
there. We talk of naturai justice:
greater natural  justice—justice
according too the village—will be
there. Therefore, let us also do
something on these 1lines. Give
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finality there and only on a guestion
of law—on a very substaniial ques-
tion of law—or gross miscarriage of
justice, allow one review. Stop these
appeals, and the power of issuing
writs given to the High Courts and
Supreme Court. It is not necessary.
Every malter need not go io High
Courts and Supreme Court. I do not
know whether my friend, Mr. Frank
Anthony, will agree with me because,
by this, the practice of the Supreme
Court lawyerg will suffer.

Another point 1 would like o men-
tion is this. While we are thinking
of Constitutional reforms, at least
as far a. rres of legislations aof
Parliament and State Legislatures is
concerned, the power of judicial re-
view should be taken away from the
High Courts and the Supreme Court
Let there be another forum, u na-
tional judiciul review comm.titec or
commission where in representatives
of Parliament. a judge of the
Supreme Court. a Chief Justice of
High Court and leader of the Opposi-
tion or his nominee—some such per-
sons~—ma) be there l.et them have
the jurisdiction for judicial review.
Even advance, advisory opinion on a
Bill or legislation can be obtained
from them. Fifty per cent of today's
delay and mischief—I am using the
word ‘mischief advisedly—could be
stopped if you withdraw this power
of judicial review Constitutionally
from the High Courilg and the Sup-
reme Court Simultaneously, you
may create people’s courts; give them
good salaries at the grassroots Jevel
Then you will find that justice in this
country is real; justice for the
common man will become real; jus-
tice for the landless labourers and the
working class people, who cannot
afford tn go to High Courts and
Supreme Court, will become real
‘Today justice is being delayed in a
criminal  way, hiterally speaking.
Therefore, have some simultaneous
thinking on this

To be very frank, not much is being
done for these judges. You are only
bringing them on par with Class I
officers in respect of remuneration
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and other benefits. I do not think
that this is anything extra-ordinary.
In fact, 1 have not understood what
1s the object of sumptuary allowance
of Rs. 300j- to the Chief Justice.
This looks a little odd. Ig he re-
quired to give parties and other

things” I would like 10 know this
from him,

The minimum pension is proposed
to be increastd by 40 per cent, from
Rs. 6,000 per annum to Rs. 8,400 per
anmum I would request you to 1n-
cresse it to Rs 10000 per annum.
For a retired judge, an amount of
Rs. 1,000 per month 1s nothing Let
him live with dignity, in his retired
I:fe, having worked as a judge. T
would, therefore request you to ac-
cept this suggestion ang increase 1t
to Rs. 10.000 I believe, there is
some thought being given 1o increas-
g the lowest taxable limit from
Rs. 8,000 to Rs. 10.000. In the case of
judges, please increase the minimum
pension to Rs. 10,000 Also, in this
Budget Session, please bring some
other measure which will ensure
speedy justice in High Courts and
Supreme Court and which will en-
able the poor to have justice more
directly.

SHR1 FRANK ANTHONY (Nomi-
nated-Anglo-Indians}: Mr. Chairman,
1 hope. ihe Law Minister will not
deal seriously with the mnon-sequiturs
that fell from my friend who spoke
before me about people’s courts and
divesting the courts of their powers
of judicial review in the matter of
vires of legislation. These are serious
subjects which will require careful
debate and are hardly the subject-
matter of pensions and emoluments
which fall within the purview of this
particular Bill. I am particularly
concerned. T hope my friend will not
be able to collect disciples for this
view that the courts should be dives-
ted of this power which is basic to
courts. Why have courts, if the
vires of legislation, These are serious
be placed before them. That, to my
mind. is the supreme function of the
courts. They alone are capable of
interpreting the vires of legislation
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according to certain rules of pro-
cedure, according to certain norms,
according to certain nuances which
only people with that experience will
be capable of doing.

Now, I shall immediately go to the
Bill and some of the criticisms which
seem to have fallen from my friend,
Hiren Mukerjee and my other friend.
Both of them seem to be against the
principles underlying thig Bill. I can
understand my friend, Hiren Muker~
jee; I have known him for many
years ag an ultra-idealist, but every-
body cannot be an ultra-idealist, and
certainly people from the bar cannot
be expected to be ultra-ascetics.

I am very happy that this Bill has
come. Personally, I would like to
have seen the pensions piiched at a
higher figure. I think, 1t was long
overdue. There 13 only one question
that I would ask here and that 1is,
what particular s:gmficance ha; this
deadline of 1st October, 1874, Some
people rather uncharitably suggested
that some judges friendly with the
Law Minister must have retired after
1st October, 1974, that is why, the
deadlineg hag been fixed. The other
Judges saud: Why don't you give it
to us generally, we are not a very
large fratermity, leave it to us,
whether we should practice or not

8o far as the judiciary 1s concern-
ed, I consider that this has been
really a priceless legacy of ours—
its independence and its competence,
and those of us who have practised
for many years are a lttle unhappy
about certain trends today. Let us
be frank I think the Law Minster
privately will admit this that even
the juniors, the front rank of juniors
have not been &accepting judgeship
for some considerable time My fri-
ends have spoken against the seniors
who make so much money and charge
80 much moncy in any case
they would not be eligible from
the point of age for judgeship apart
from the fact that they are not likely
to accept, but even the juniors in
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the fromt rénk of jubfors have not
been ‘socepting judgeships.

Presently, there, has been a very
disconcerting development, I find,
Mr. Chatterjee referred to that, We
do not know the reasons, but all
manner of speculation wild and
otherwise is going round, as 10 why
three judges in Bombay High Court
and one judge here, who have work-
ed and apparently had commended
themselves to the Government, have
not been confirmed One of my
Juniors, who has worked well for &
considerable time was approached
for a judgeship. He said Now 1
would never mccept a judgeship, It
would have meant certain sacrifice,
1 would have been prepared to make
the sacrifice because it would have
meant serving the country in a cer-
tain way, but if we are going to be
clevated to the Bench and because
we write a judgement that may be
unpalfatable to the executive, sud-
deniy ofter two or three vears for
no reasun at all being sent back and
to have to re-build our practice, is
going to be a tremendous disincen-
tive now to our good young men for
accepting judgeships

I do not know_ what the reason 18
1 do not know, whether Government
would be prepared to give the rea-
son for this departurc It has not
been the rule for judges who have
served for two or three years as
Additional Judges suddenly to  be
axed

1790 hrs.

There 8 one particular matter that I
wanted to undertake and that is the
main reason why I have spoken and
participated in this debate. I have
made this plea year in and year out.
I say, yes, judges are sui generis; you
cannot assess their conditions of ser-
vice their conditiong of pay, emolu-
mentg cannot be compared with the
condition of pay of any other service.
Because, by and large, you are recruit-
ing people who are already success-
ful, men who are successful even fromx
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going to accept judgeships, they have
to make a very very heavy financial
sacrifice. But what I bave asked is
this: equate the pension to the salary,
but, after that, do not allow a Judge
to do anything that partakes of a poli-
tical or even of an administrative
character. This is having a disastro-
usly erosive effect on the judiciary. 1
have asked that Article 220 be amend-
ed so that Judges should not be al-
lowed to practise. At present they can
practise in other High Courts or the
Supreme Court. Since the Law Minis-
ter has left practising at the Bar, he
has not seen the new phenomenon. Not
a day goes by without some retired
Judges welling the ranks of virtually
unemployed senior lawyers in the
Supreme Court. Now, this is not very
edifving and I say this with 3 great
dea} of reluctance, These people who
belonged to the judiciary where they
have been rightly treated with g great
deal of respect, comea there and they
bring their whole cadre into disrepute.
They start as juniors. Now, ithe Law
Minister knows what a fliercely com-
petitive profession the law 1s and,
juniors—1 am not justifving juniors—
do indulge in malpractices and these
people who have held very high offices
as Judges, in order to get briefs, are un-
dercutting the junijors or are induig-
ing in a malpractice which is com-
monly referred to as touting which is
sad, and I am sorry to say it, very
degrading. That is why I say, give
them not only thig pension but a higher
pension, but put a blanket ban on
their right to practise. I do not know
whether the Minister is contemplat-
ing this, but I would seriously ask
him to do this,

Then, with regard to the question
of offering them some kind of pre-
ferment or employment after they
retire. Several years ago 1 addressed
one of the High Court Bars and the
Members of the Bar complained to
me thai Judges, on the eve of their
retirement. were canvassing with
every kind of politician in the coun-
try for some kind of a post retirement
job. I spoke to the Chief Justice. He
gaid, 'Mr, Anthony you are talking
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of canvassing of Minsters. I know
that Judges are canvassing with Par-
liamentary Secretaries and Deputy
Ministers for some kind of a post-re-
tirement job. This is a grave refiec-
tion on the judiciary. I know what
happened when a Judge of the Sup-
reme Court was made a Governor.
There was all kind of eriticism. Much
of it was irresponsible. And anocther
very eminent gentieman, we know
him, came from a High Court, He was
made a Minister, There was all man-
ner of criticism and justified criticism
from this point of view, that a parti-
cular Supreme Court Judge—I do not
know—had been influenced by the
prospect of some kind of executive
preferment, but people began to ana-
lyse his judgments. They said, ‘You
see this judgment, One month before
he retired. Obviously it was condi-
tioned by his knowledge that he was
going to become a Governor or the
likelihpod that he was going to be-
come a Governor.’ This is what is hap-
pening in regard to allowing Judges
to practise, All over the
country people are talking. Much of it
is loose talk—that Judges on the eve
of retirement from this High Court or
that High Court, are feeding this firm
or are feeding the senior lawyer sc
that ultimately when they come to the
Supreme Court, they can in turn be
fed with briefs. Stop this. As I said,
this was long over-due. I have plead-
ed earnestly and I think the Law Mi-
nister will agree with me, You have
done this. Give them the option—
those who get this enhenced pension——
it is very appreciable, all right—
either you take thig pension and do
not practise. If you want to practise.
you give up vour pension, At least
give them that option and probably
you will find that this invasion of the
Supreme Court Bar by juniorg in the
form of one time Judges—the whole
thing will end and it will be a healthy
thing. I think for that alone, the
Bar will acclaim the Law Minister.

SHRI C. M. STEPHEN (Muvattu-
puzha): My, Chairman, I rise to
support this Bill

The arguments spelt out in the state-



:_‘ mt;u! object's ‘& Bmonwwhv exn-
0 et!y ‘the Bill has been brought forward
are certainly convincing. It is really

©: . &n act of grace and justice that the
" .erosion of money value may be made

up as far as judges are concerned. But
- dn this again 1 want to give expression
to. one sentiment with which all sec-
 tiong in this House and I hope the
‘entire country will agree, There is a
feeling that the judiciary in this coun-
try is not keeping pace with the as-
pirations of the people and the chan-
‘ges that the people are pressing for
ant whatever happens on the socio-
_economic front, a situation has now
arisen when the blame for the delay
iz sought to be placed at the door of
" the warious courts in this country.
Rightly or wrongly, the people have
seen enough of the performance of
the courts, that unlike what would
have been the position some time
© back, they seem to be easily persua-
-ded to accept the charge that
jt is the courts which are dalay-
ing transformation which huad to
take place. The point is not whether
the charge is correct, but the relevant
‘point is whether the charge is going
‘to be accepted by the people. The judi-
ciary has got to take note of the fact
that whereas a few years back if the
charge was placed, the people. the in-
telligentsia, the democratic elements
- in this country would have opposed it
furiously, today the pattern has chang-
ed and no sooner the charge is made.
the people (including the intellect
uals) are inclined to believe that the
charge is well founded. Therefore,
> when the Bill comeg forward to give
" wélditiona] remuneration to the judges,
- .‘having regard to the facts that this is
& fair thing that has to be done. ne-
" wertheless this House and the people
".... Hre inclined to concede it not with the
- gugto ang not with the openness with
+ ‘which they would have considered it
. .seme time back, but with reluctance.
.. 'The question is whether it is justified?
.. 4t is not that I am opposing the Bill
. but this is one aspect of it
"Now, ag far as the High Court is
concerned, there are basic defects in

oureonmtuﬂon; Bich whm,
ddertheammdmmtu!thummmn

tion, we would rather take note of =

The position to-day is any High court
accepting the writ petition can strike-.
down any law which is passed by the
legislature or by the Parliament. Here
is a very sgtrange situation that where-
as the supreme court in order to strike
down a law where g constitutional
question is involved must constitute
a bench of five judges, the High Court
can strike down a iaw passed by par-
liament and declare any law ultra vires
including an amendment of the Cons~
titution. One single judge is sitting
there and striking them down. 1In
Kerala one High Court Judge can do
it. The number—one or two—depends
upon the ruje which has been framed.
A single judge can strike down a law
declaring it ultra vires.

There is another thing which we
have to take note of. The same luw
can be challenged in different courts
and the different courts can give diffe-
rent judgements on the same cause
of action. The result is that the diffe-
rent laws will be prevailing at the
different corners of this country. In
the same state the High Court has got
the power to call up any case which
may be pending in the subordinate
courts so that different opinions may
not be given on constitutional matter,

The Supreme Court does noy have
the power under the constitution
today to call up cases pending in sub-
ordinate courts and give decision bind-
ing on everybody. The result is con-
fusion throughout. That is what pre-
vailg actually, It is time we consider
this, whether we must accept the high
courts as the really constitutional
courts which is what comes to today.
Formerly the wris jurisdiction was
not in every high Court When the
British Government was here
the writ jurisdiction vested only
in three high courts, ¥ just cannot
understang why exactly the writ
jurisdiction 1o the extent of giving
power to strike down laws pusseq by
different legislatures and Purlisment
must be vested with a)) the high courty .
and why cannct we withdraw the =

we con-."
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whole thing to a Central Court so
that decision can be given binding
on everyone. And the mischiet with
reapect to stey and delaying tactics
happens not necessarily from the
supreme court,

It is the high courig which are the
real culprits. And zs far ag these
things are concerned, high courts ir-
responsibly pgive a gtay, keeping
the injunctions, holding up the whole
thing, and passing judgements which
ultimately wilt have to be gct aside,
going up to Supreme Court ete. This
is something which we will have to
look 1nio seriously. So far as discus-
sion on the Constitution is concern-
ed ang judiisl reviev 1s cencerned
the central question 18 where exact-
ly 15 the beginning or the source of
legaslative power in this country ?
Now 1t has come to a slage in wmch
the courts have begun to say that
‘We are the #furd chamber'’

The Courts have gone to the ex-
tent of saying® Our business 1 not
merely to terpret the law but to
make the law also This is a thmmg
whichh has got to be contested, And
the law they make is not binding on
the Supreme Court. The Supreme
Court makes a law and thag law 1s
subsequently overruled. Thev them-
selveg reconsider it as it happened in
the Golaknath case, There ;5 no cert-
tainty as to what the law tomorrow
will be, and who decides them
Something is decided by one Bench,
another Bench comes and they over-
rule the whole ®iing If you go
through the history you will find that
at the start, the Supreme Court rul-
ings were basically correct but more
often than not ‘many of these rulings
were being over-ruled in proportion to
the number of benches that are being
constituted ‘The graveman of my ar-
gument is this that this 1s not a judicial
power. We must have a deeper look
into the matter. The Parliament and
the people’s representatives cannot sur-
render the fundamenta] principle that
the source, the beginning of the law;, is
from this very House and not from 3
or 4 judges sitting somewhere else. If
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an atferpt is made to assume that and
to delay the gocio-economie transfor-
mation in this country it wiil have to
be resisted and st ig thig resistance
which we are thneeﬂng throughout
the country. That is why, as I said
in the beginning, if this was 4 or 5
years back or 6 or 7 years back, a
Bil} ke this would have been accept-
edq with an openness and with a
gusto, saymng that more must be done
tor them. But today, when a Bill
like thig comes we say, yes, it must
be done, but with a grain of salt,
with a feeling whether these people
are really doing thewr job m the gense
of assisting the socio-economic trans-
formation which hag received so much
attention in thie House and in certain
legislative assemblies throughout the
country, I hope that the Judiciary
wil] take note of this attitude of ours,
of the people throughout the country.
And the correction 'must come from
the Judiciary themseclves And if the
correction does not come from them,
the democratic system which we have,
will get eroded and that will cer-
tainly be not good for the country and
that will be a bag day. I hope that
the Judiciary will takg note of these
sentiments and do accordingly. With
these words I support the Bill

SHR!I ARAVINDA BALA PAJA-
NOR: Mr. Chairman, Sir I welcome
this piece of legslation  introduced
by the hon. Minister for Law.
Though 1t 18 a belated one, it
15 giving only a solace to the pre-
sent judges who are sitting and re-
tireq little earher

Before coming to the genera)l dis-
cussion—the generality of law—as has
been done by many Members here,
I would like to come to the bili as 1t
exists today. 1 remember how our
thon Minister resigneg ag a high
court judge in Bombay expressing his
inability to serve there due to the
poor salary existing then. No change
is made so far, How can you expect
them to function then? After so
many years he has brought forward
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- mow.this Bill, On this score alone, I

“congratulate him. But, at the same
--time, I want to mention to him that
-we are here also to repregent the
- :section of the people who are affect-
"~ #d by this Bill-.l mean the judges
" -of the high courts and the Supreme
Court,
-8ir, I have had certain discussions
with the sitting judges of the High
" ~Court ang also with judges who have
- yetired. Their general feeling was
“that this was not adequate, But, they
- ‘were happy that st least they have
been able to introduce thig Bill in
Parliament in this session itself. Sir,
I recommend to the hon, Minister
that thig Rs. 700 and odd that you give
by way of Rs, 300 ag conveyance al-
lowance and another Rs. 300 and odd
as house rent allowance amounting to
Rs. 700/~ may be exempted from the
_ income-tax.

-1 know that many members who
‘took parg in this debate are members
-of the Bar both from the High Courts
as wel] as from theg Supreme Court.
‘We are particularly aware that the
high court judges are getting

- Rs. 3,500 while the supreme court
judge gets Rs. 4000 and the Chief

Justice of a High Court getg about
‘Rs 4,000, Ultimately, they will all
get only Rs, 2,100 aiter deduction of
‘tax. But, a judge who has not pos-
-gegsed a house, may be lefr with only
about Rs. 1200 or 1100/- after these
deductions. It ig g pitiable condition
“for them if they are once again taxed
on these allowances that are being
granted by thig Bill. So I recommend
10 the hon, Minister t» consider this
‘suggestion of mine, 1 hcpe he will
" alss agree with me that this paltry

-_ - sum that ig being given to the judges
. is also exempted from inceme-tax,
- My second point is this, 1 - cannot

- .understand the sanctity that you are
- attaching to the date—lsg Octaber,
..~ 1974, Thig ig the same question that
*'hes been posed to me becanss a parti-
- eular judge in my High Court—high
court of Madrag——retirey exactly on
. the 30th of Septernber, 1974. He i»
' unfucky to get this benefit by & day.

~ ‘Frank Anfiony, to extend thi bere- -

fit to all the judges who retired prior:

‘to this-date. After alj theéy 'may rot

be more than 300 or 400. 1 do not -
have the statistics with me here but -
the hion, Minigter can get that from
his Department, 8o, thiz is not a big
problem for them to give the benefits

- to the members who retired prior to

1st Octobaer, 1874 glso so that .all of
them can be benefited when this gmall
benefit is given to the retired judges.

I think the main idem of introducing
this particular Bill in this House is
to give the sanctity to the judiciary
or recogmise the faith that we attach
to the judiciary in thig country. When
many members—] do not gay that :
they departeq from the discussion of
the Bill—discussed about the genera-
lity of the judiciary that is existing
in the country, of course, they re-
flected the opinion of thig country’s
voice—the people’s voice, That is not
the main concern here. The point here
is thigs that the judges are not
properly locked after. That is
the question, Some memberg re.
ferred that only the affulent people
haqg taken this post as an honour. I
ajgree with it. It ig not only the
money that you give them is impor-
tant. What is important is that the
people who have come to this post
should serve this country by dispens-
ing justice——not dispensing with jus-
tice—it may be so in many places. T
know that the hon. Minister is also
aware of it that the malady is not
due to money alone but it is because
of the faith that is being lost by
the people in the judiciary, That
is not because of the remunera-
tion that they get but that is be-
cause of the conduct of some
judges. In many cases—at deast I
know that in fifty per «cent of
the cases—the malady can be cured
if we attract the best talents to the

When you took over: mg Chairman, .
I was feeling very much smused be- .
cause you were arguing like a lawe

" yer a few minutey ago and now you |

occupy this Chair, You are ke s
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The next day I used to see him sitt-
ing as & judge, But Mr. Stephen was
arguing in the game court. I tnink
it is not possible for a judge to argue
in some other court. But, we have
the privilege here because we happen
to be Members of Parliament. But,
1 am not on that point But, 1 can
say the malady is that real talent is
not sttracted because we do not give
due respect {0 the judiciary.

Sir, I do not know how far the
Minister iz aware of the fact that
threg weeks back in a place where I
practice—Madras High Court—I saw in
a Tamil daily with big captions about
a lady judge being appointed. 1 do
not know how the confidence can be
s0 easily created when the judges of
the High court can be appointed by
newspapers. I feel there might be
some truth ang it ‘might have leaked
They say this appointment of the
lady as the judge 15 for the simple
reason that this 1s International Wo-
men's Year. You know, Sir, how this
kind of news will be used in the cor-
ridors of the High Court. It is not
healthy for the judiciary. I am a
little worried because in Tamil Nadu
when transformation takeg place we
were hoping for the good and better
thingg to come ang at this momment
certain thinge are being spoken about
the judiciary. If you say a particular
man is gong to be appomnted as a
particular judge so many thingg are
talkeg in the public and they say it
is because of the influence of a parti-
cular gentleman or women or party.
That is how the public now judges
the judiclary, It iz not the money
that i3 going to give the confidence
but the atmosphere that we are going
to create in the country iz going to
matter.

Many of the hon Members have
4alked at great length about some of
the judgements or the reactiong or
obgervations of some of the judges. I
am nut going to express my views on
1t for I am afraig the way we reflect
toward; them ‘todlay is going to re-
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act in the future also. 1 feel the con-
fidence that can be created in this
country maeainly must come from this
House, So, whenever an  appoint-
‘ment ig made or contemplated to be
made certain amount of norms, res-
triction or control must be there. I
remember, some years ago when an
Andhra Pradesh High Court judge
was proposeq to be appointed to the
Supreme Court the news came out
in the papers befcre the orders were
issuegd and only on that score that
judge wag disquahified and some other
judge was appointed 1n the Supreme
Court, Such kind of confidence must
be created in the public and only then
ey will respect the judiciary.
Sir, there are about 300 high Court
judges and somg Supreme Coury jud-
ges in this country and there may
be one or two judges—I would not say
Allahabad, Bangalore or Assam jud-
ges—who afe not in tune with the
thinking of thig country or not in
hine with the general thinking of the
counirr. That mneed not be the
'main score to condemn them all as
bad We must taky the generality as
to how the judges are behaving
Many of them are good judges, 1
have an experience of 14 years. We
have to consider them also as human
beings They have their own fail-
ings

Sir, before I sit down I would hke
to say a word about the fact that
some of the hon. Members have ex-
pressed the feeling that the judges
must go in line with present aspira-
tions of the people. 1 do not attri-
bute to this idea. This will lead to
lot of complications. A judge is
only to interpret the law and noth-
ing more than that. Teday in cer-
tain States judges, are appointed ac-
cording to the politica] shades of the
State governments. In that case if
they are going to give vent to their
aspirations then there would not be
an end to it. Rightly or wrongly
this country js following English
precedents and, as sudh they have
only to interpret Jaw according to the
precedents,
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Lastly, I would like to say that
twenty days in calculating the gratuity,
in my opinion, is not correct. That
can be 30 days. Further the total emo-
luments instead of 28,000 shoulgd be
50,000 ang insteag of 22,000 it should
be 40.000. I am not saying all this for
the money value but with the concept
that these people should not come and
practice after retirement.

They shiould not be people who
seek out another employment on
retirement, You must give them an
assurance that they can live peace-
ful retired life, You know Judges
in the US get the same pay even after
ret.rement, There 5 no break in that
there

‘The number involved in thig case
is limited It cannot be a big burden
on the finances of the country If
you want tg create confidence ma the
people, jt 1s better we treat them
better. I do not say that they have
to be put on g high pedestal but
keen them in the correct place so
that we can get justice

I am also not in agreement with
friends who have said that there are
delays in justice, I am in agiee-
ment with them that justice delayed
1s justice denied At the same trme,
we cannot also forget that justice
hurrieq is justice buried, So you can-
not simply say : just hurry up

Finally, I want to make this point
1 made it the other day in Com-
mittee also. It is that one third of
the Judge; of a High Court must be
those transferred from other States
T wag surprised when the law officers
asked Where is the provision? I had
{o tell them that under art, 222 of the
Constitution, there is a clear provi-
gsion under which you can {ransfer
Judges But the Law Secretary and
other officers were asking, where is
the provision? So even under the
Constitution, there is provision to
transfer Judges from other states,

Now thwre i3 a big rumour on our
side that many Judges are going to
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be transferred, You know
corridor talk about this, So my
Quest iy that if there is a»ing to
any transfer, you do jt only in
month of June. If you are
make sudh transfers, do it along with
other transfers in other States. This
ig for the simple reason that the con-
fidence of the people should not be
disturbed. We may have & certain
grudge against a particular Judge, but
that is no reason for disturbing the
confidence of the public by doing any
such thing in this manner

With these remarks I welcome this
piece of legislation [ congratulate
the hon Minister on thig and I hope
he will come forward with some more
legisladon also sp that Judges are
given their correct place in society.
I.ev justice be done and not dispens-
ed with.

SHRI P. G. MAVALANKAR (Ahme-
dabad): Mr, Chairman. Sir, I fully
support this Bill, and I do so on seve-
ra} counts. I suppose, we all agree that
the role and contribution of the judi-
ciary in a democratic set-up is at once
vital, fundamental and profound. In
fact, such a legislation was overdue,
Seemingly, it is of minor significane;
it only provides, as the Minister him-
self called them, ancillary benefits to
the Judges. But it has certain signifi-
cant aspects

I have listened to the debate and I
do not wish to go on the lines on which
some of my friends on both sideg of
the House have gone. They have pro-
jected into this debate some very im-
portant and fundamental political and
constitutional issues I do not think
this Bill really refers to those matters.
But perhaps, quite expectedly I
would say, they have taken advantage
of this measure and expresgsed their
views on the functioning of the judi-
ciary, in the India of today and tomor-
row. But I can say this much to those
friends that at least some of us on
this side do not want Judges to be
members who belong to the status guo
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that iy hot to say that the Judges

give judgments as per the wishes
the govermment of the day. There
is a great difference between judg-
ments given on the basis of dynamism
and progressivism and judgments
given on the basis of the pleasures of
the goveimment of the day. But I do
not want to project those matters in
this debate.

THR MINISTER OF WORKS AND
HOUSING AND PARLIAMENTARY
AFFAIRS (SHRI K. RAGHU RAM-
AlAH): Is not the government of the
day suficiently dynamic?

SHRI P. G. MAVALANKAR: I am
§lad the Minister of Parliamentary
Affairs interrupted me. Normally he
does not do it; I am glad he has done
it today.

As I said, I am not going into those
political overtones. If the Law Minister
himself brings forward a measure, as
he hag been publicly saying, outside
Parliament, that some fundamental
changes in our Constitution are per-
haps necessary, but the time is not yet
ripe and Government are contempla-
ting on it and they will come forward
with 1t, when he comes forward
with such legisiation for changing the
Constitution, we will express our views
for whatever their value or worth. But

previous speaker said, is not far too
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exira monetray and material facilities
in themselves will necessarily ensure
independence and integrity. I am not
arguing from that point of view, But
to deny those benefiis to the judges iz
to punish those who have thought-
fully and with a certamn degree of
idealism gone from the bar to the
bench in order to serve the principle
of the rule of law ang the tenets of de-
mocracy as laid down in our Consti-
tution If you want them to remsin
independent and look at the
laws passed by Parhiament stric-
tly 1in conformity with the Iletter
and spirit of the Constitution ang the
principles of the rule of law, 1t is
necessary that they should be made to
refire honourably at the retirement age
and not to take up any job under the
government or be forced to practise
law after they retire T am glad that
my elderly and learned friend Shri
Frank Anthony said that judges
should not be compelled to practice at
the bar afier they retire To see so
many yetired judges crowding the
Supreme Court Bar is a sorry spec-
tacle. Why is 1t happening? Because
you do not have sufficient attrac-
tian 1n terms of monetary benefits and
other ancillary benefits for the office
of the judge to ensure that the right
type of people are attracted to the
bench Here we find there is a valu-
able parallel to the profession and
selection of teachers. By paying
higher salaries you do not necessarily
ensure that you get a good teacher;
but if you deny g good teacher de-
cent salaries, he will leave the flald.
A teacher’'s job is an honourable
calling; it iz not a mere job or ocru~
pation; it is a calling. Similarly,
judgeship is a calling, A person
leaves his lucratice practice, in
order not just to earn money; in
fact, he gives up that He has not
necessarily gone to the bench to
become Chief Justice; not every
judge becomes a Chief Justice, But
when a judge is functioning inde-
pendently to do justice, he must be
assured of two things. While working
as & judge his conditions of service
should be honecurable; they should be
decent, handsome and attractive. And,
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secondly, when he retjres as a judge,
he should have sufficient amouat in his
pocket in terms of earmngs, 0
termg of benefits like gratwity, pen-
sion, medical facilites, ete. which
the hon. Law Muister 15 offering
through thuis Bill. People with
brilliant legal acumen and a certain
natural asptitude for judicial service
should join the bench and those
persons must be well looked after
by the state and by the socety,
Because this Bill does that, ] want
to support it and I hope m the years
to come it will go a little more in
the same direction.

1 have already suggested: once a
yudge, always a judge He should
continue to be & )judge till his reti-
rement; he should not take any job
or occupation which is under the
executive gevernment, except of
course some very rare cases where
there may be some kind of academic
epquiry, say, university education,
or the question of legal practice or
system of judicial administration
In very rare cases, he can gct as a
Judge for an enquiry. But, normally,
no judge should be gven a Job
after he retires because in that case
he looks forward to that job while
still serving though he is expected
to be independent. He does not re-
main so independent because he
feels that if he is really independent,
he could not get any job and he will
not qualify for government patron-
age after he retires

MR. CHAIRMAN: The execptions
that you have made just now would
be enough to give occupation to all
retired judges.

SHR! P G. MAVALANKAR:
Well, Sir, how many times do we have
really appointed Enquiry Commis-
sions of fundamental importance? T
am not saying that the judge must be
appointed for every single enguiry
into police firing, ete.

MR CHAIRMAN: I think vou have
siready miade that point,
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SHRI P, G, MAVALANKAR: But
my point is: leave the judges free, and
let them dp a job after retirement 1n
exiremely rare cases. I use the words
‘extremely rave cases’ because ob-
viously there cannot be any such re-
currence in day-to-day cases of in-
quiries, ete. The performance of our
judges in the High Courts since inde-
pendence, by and large, has been very
craditable, creditable to themselves
and creditable to the judiciary, I am
not talking merely of the judges and
the judgements—since the declaration
of “Internal Emergency” on 20th June
78 when many judgements of the
various High Courts in our country
have come in favour of freedom and
1ule of law and agawnst the Govern-
ment—but 1 am talking even of jude-
ments before June 26, 1975 and we
have seen that judges by and large
have displaved a scnse of fairness,
equity and justice If this is so, then
1 do not know why we should be wary
about giving them extra monetary
benefits But one querry about the
provision of sumptuary allowance
You, Mr Chairman, yourself mention-
ed about the sumptuary allowance,
winle participating earlier m this
debate T too want to ask the Law
Minister as to why a Chief Justice of
a High Court 18 sought to be given
such a sumptuary allowance I agsume
therefore that the Supreme Court
Chief Justice 18 already given such
sumptuary allowance Then a poimnt
further to be asked is

SHRI H. R. GOKHALE: In the
next Bull

SHRI P. G. MAVALANKAR: You
are now techincally saying, not imme-
diately, but in the Bill to follow you
are giving it. But my point is: Are
these Chief Justices really expected
to act like Minister or public relations
men? The position of the Chief Justice
is like the position of a Speaker. For
example, the Speaker of the British
House of Commons remains aloof from
the soclety because he has to give
justice, similarly a Chilef Justice can-
not be a soclal mixer He must be
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aloof from the sovial minglings. From
that point of view, I do not see much
powmnt in giving sumptuary allowance
It is from this angle and from the
varous other angles that I have
spoken earlier that I support this Bjll
f hope that the functioning of the
judiciary which 15 in the open, and
which 18 open, to arguments and pur-
suasfons, will bhe strengthened by
such benefits, monetary and other
benefits.
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SHRI H R GOKHALE Sir, the
debate has been very good and 1 am
particularly happy that every one of
the hon, Memberg who spoke has sup-
ported the Bill. There might have
been some aspects of the matter gpo-
ken in a cnitical way, but mamnly with
regard to the Bill itself, there has
been unanimous support.

Mr Somnath Chatter)ce did say
that this was a measure which was
long overdue, but he also said, what
hag been given iz a pittance 1 must
sgy, it is not #0. The ealaries of
judges are fixed under the Constitu-
tion and even if we have decided
to gmend the Constitution,
we could not have increased the
aslary of g judge by more than Rs
500 or Rs 1000 at the most But sum
dotal of the benefits given under this
Bill are. much more than that. It to-
ucheg the question of pension because
pension has become a very important
Mmatter in respect of judges. This has
relevence to certain other issues
Which were raised

Mr. Frank Anothony hag said that
judges should not be alloweq to
practige, not only in their courts, but
in any other court and in the Supreme

MARCH 3, 5%

Amde. WU PY

Court. Then it way said that judges
should nogy be givem any ewmploy-
‘ment afier retirement, With ¢the pre-
sent low pension, a situation arises
when perhaps the judges are compel-
led to take up . to earry
on, Of course, Mr. Frank Asthony
wanted that the pension shoulq be
the same as the galary. We cannot do
that But I think there hag been a
substantial incresse in pension for the
judges of the High Court, and ss you
wil] gec later on, in the pension of
the )udges of the Supreme Court. Of
the other two matters which have not
been made applicable at all before,
one is the family pension Unfortuna-
tely, nobody referred to it. A judge
dies 1n harness He does not get pen-
sion  He cannot obviously get it but
his dependents too do not get pension
now Family pension really is intend-
ed to provide for the dependents of
Judges when they die in harnesz and
it 13 3 reasonable amount which is pro-
videq for. Then the third thing 1s
about graturty There, the hon Mem-
ber Mr Sinha is right that it 13 made
applicable only to judges coming from
toe Ber, and the reason 3s that with
regaid to service judges, there is al-
ready the same scheme applicable in
respect of gratuity It is only the
members of the Bar who were not
entitled The reason for making the
qualifying service also low is that the
Bar judge cannot remain like the
service Judge for that length of time;
and if vou make that qualifying period
very large, no judge will in fact get
the gratuity And T think that 2}
yearg of service, which is the qualify-
ing period, is a reasonable period,
after whirh the judges will be entitl-
ed to get gratuity which is 20 days per
year of service, gubject to a ‘maxi-
mum of Rs 30,000/~ And some jud-
ges ure entitled to reach up to the
maximum This hag been available
to the Civil Services, but unfor tuna-
telv not available to the Bar judges.
Now that. to my mind, is a gubstanti-
all improvement. Now & gquestion
has been raised because two allowan-
ces have been provided for. One is
the mmnptuary allowance. The Chisf
Justice as far ag the High Court fs



a9y High Court Judges FPHALGUNA 18, 1897 (SAKA)

{Conds. of Service)

<oncerned, would get It, The point
is that the Chief Justice, in his cap-
acity ayg the Chief Justice of the
High Court has to epend on enter-
tainment—it is not that he should en-
tertain in the sense in which we think
of entertainment. Not in that sense.
1ots of people call on him in the ordi-
nary course. District judges and
other High Court judges call on him:
and gometimes the Ministers call on
him, ag a Minister hag got to do. in
the course of hig duty, particularly if
the Minister happens to be the Law
Minigter or the Minister for Justice.
It is ordinary courtesy that even where
an allowance is not given, the judge
cannot say, “1 am not going to offer
you even a cup of tea” He does it
He hus heen doing it even before this
‘Therefore, some provision ig made by
way of sumptuary allowance in res-
pect of the Chief Justice of the High
Court, on whom many district jud-
ges, many other judges from the sub-
ordinate judiciary. other judges of the
High Court and certain other people—
who in the ordinary course are re-
qQuireg to visit him—call; ang he 1s
entitled to a sumptuary allowance.

In addithon to tnat, I might men-
tion with a reasonable degree of con-
fidence—because, somebody also rais-
ed the question that this is all sub-
ject to tax—that the sumptuary all-
owance is nDot subject to tax, This
Ra. 300 is not subject to tax If Shn
Chatterjee visits a Judge, I am sure
he will not let him go without a cup
of tea. Let ug not be unfair to them,
because they have all been gentlemen
They have been treating the guests
in the same way in which all of us
treat them. One way in which we
can compensate them is to give them
some benefit which js not subject to
tax.

SHRI SOMNATH CHATTERJEE -
That ig the assurance I want,

SHRI H. R. GOKHALE : | am tell-
ing you I am not giving anv tax ex-
eshption here. The tax exemption is
under the Income-tax Act itself. Under
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the existing law, as it is, it is not sub-
ject to tax. No special provision of

lax exempticn ig made in respect of
thisg,

A conveyance allowance of Rs. 300
is given to the Judges in the High
Courts and the Supreme Court. Jud-
ges, particularly n  bigger pleces,
have to spend considerably on
travej from their residence
to the High Court, becauge the dis-
tances are longer ;n those places. 1
can say this from personal experience
because 1 have been in one of the big-
ger places. Of course, thig allowance
is payable subject to their maintain-
ing the car. If they do not maintain
the car, they do not get the allow-
ance Therefore, I think this is also
one of the substantive part of the bene-
fits which are sought to be given to
them.

MR, CHAIRMAN : They can go by
taxi.

SHRI H R. GOKHALE : They can
g0 by taxi, but it will be costly.
Conveyance allowance ig given when
they maintain a car. This hag been
privided, taking note of the other
enactments where conveyance allow-
ance ig provided.

1 do not want to go into the details.
But I do mean to say that it is net
a pittance. Perhaps, it could have
been more. I do not say that it could
not have been more. But I do not
think that in the present gituation we
can go so Tar as to keep these salaries
completely out of tune with the gene-
ra]l level of emoliments of the civil
servantg and other. Therefore, taking
intp account all those circumstances,
this is not a pittance. This js a resson-
ably good peckage which is being
offered to the High Court and Sup-~
reme Court Judges.

{ fully agree with Professor Hiren
Mukherjee that money is not every-
thing Why ghould it be everything?
But T do not think that money is no-
thing also. The facy i¢ thet as human
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beings, 83 judges are, they have to
live in clrcumstances where the econo-
mic and social impact is felt by them
as much as by others, Therefore,
while T do agree that one should not
hanker after 'money merely for the
gake of money, ag human beings, ag we
are, we cannot completely ignore the
rhoney aspect of a person’g remunera-
tio,, or this emoluments

There ig an amendment given notice
of by Shri Somnath Chatterjee, about
which he spoke also I personally feel
that this iy a matter which requres
t0 be considered 1 can tell you there
was a time when thete was a demand
for judicial or quasi-judiciai nquiry
in every care When anything hap-
peng a man wants that it must be o
judicial or quasi-judicial inguiry  And
no less 3 person than a retired ot 4
sitting judge was acceptable for such
enquiries There has been a criticism
ag to why we do not appoint, for ex-
ample, sitting judges Now there ave
two reasons Firstly, it 1s not a fact
that we do not appoint In the }as!
two years, almost as a matter of
practice, we have appointed tting
judges for these enquirles If you re-
eall the instances in the recent past,
you will see that sitting judges have
been appomnted But the other thing
is that in a long drawn enqury, if o
sitting judge is taken awav—it is true
that retired judgec somtimec take <o
Jong and thev continue and do not
finisgh the enquirv-—then i{ 13 not pood

(Interruptions)
» SERI H R GOKHALE : But what

are you to do? The Constitution re-
quires it,

(Interruptions)

Let us not blame the retired Supre-
myg Court judge.

(Interruptions)

SHRY SOMNATH CHATTERJEE:
They ate very competent 1 know

SHRI 1L R. GOKHALE : T am not
talking ¢« their competency I am
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saying that some of these enqguiries
uare delayed not because of the judges
only; they have been delayed for vari~
ous other remsons, and we, a8 mem-
bers of the barn, must egually ghave 8
responmbility mn that matter along
with judges In what way, these en-
quiries are prolonged by the

0of the bar-—this side or that side or
perhaps both sides? To prolong an
enquiry is 8 fact of which Mr, Chatter-
Jee should be aware,

MR CHAIRMAN: And also mem-
bers of the Government

SHRI H R GOKHALE- Everybody
conrerned What I mean to say is that
you cannot put x blame only on these
tudges It 1s true that a judge does it.

SHRI SOMNATH CHATTERJEE- A
person who 1s retaring or has retired
15 looking forward for appointment
That 15 the point

SHRI H R GOKHALE That really
should not be done Somebody men-
tioned ahout—I do not know who—a
1 wticular mstance when it was said
that two days o1 a few davs before hus
“¢tirtement

SHRI SOMNATH CHATTERJEE: I
will give vou g hist

SHRI H R GOKHALE I do not
wani numes But if such a thing has
happened, 1t should not happen.

SHRI SOMNATH CHATTERJEE:
There is a very recent instance, Mr
Gokhale

SHRT H R GOKHALE. There may
be an instance 1 am not saying that.
What I am saving 1= that it should
not be done What I was saying was
not that it was not there; it may be
there What T was saying was that
we should avoid doing that In fact, we
should not do that

Wiih regard to the practice after
retirement, that was not raised by you,
that was raised by Frank Anthony. It
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is a sad state of affairs that the Sup-
reme Court Bar today is full of re-
tired High Court judges, apart from
the sorry spectacle which they make,
because most of them have not prac-
tised and do not commang any ade-
quate practice. The other bad part 1s
that they deprive the new coming
up members of the Bar. A new bar is
being built up in the Supreme Court
So far as I am concerned, whenever
any question of appointment of coun-
sel for Government cases, may be as a
Government Counsel or similar posi-
won, came up. I had stoutly decliued
to consider any retired judge or anv
retireq officer of the government
for taking up these positions
us Government Counsels I
insisted that leading ones among the
junior Members of the Bar ought tn
be given this chance, because Gov-
ernment alone has a possibiity of
giving work to the jumior members of
the bar and the Government owe, an
obligation to the Bar that g junior bar
is buiilt up.

(Juterruptrons)

SHRI SOMNATH CHATTERIEE 1
wish vour wishes were translated intu
action. You have a Supreme Court
panel What about the State panel”
People are monopolising there

SHRI H. R GOKHALE: I am telline
you about the apointments made bv
the Central Government ir any panel
anywhere in the couniry. I can say
this with complete assurance that I
have declined to include a retired
judge or a retireg officer of the Gov-
ernment.. ..

(Interruptions)
even in the High Courts.

SHRI SOMNATH CHATTERJEE
But there gre small panels A large
section does not get the benefits

(Interruptions)

But I know that there are a handful
of people who are getting the benefit

SHRI HE R. GOKHALE: Do not sav
that; you are in Calcutta. The point
was with regard to a retired judge
We are dealing with thet.
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(Interruptionas)

I way »dving about a panel of the
Centrul Government, whether it is
here 1n Delhi in the Supreme Court or
m the High Court; and by any chance,
your Calcutta panel 1s not a small
one,

18.00 hrs.

These are the matters which have
been taken into consideration in pro-
posing this Bill

I must refer to one thing more. It
his been said by at least two hon.
Members that judges have not been
confirmed because they had given
adverse judgments in this particular
case or in that particular case. I must
say, this 15 not true Non-confirmation
has nothing to do with the judgments.
Recently 1 judge who had given the
largest number of adverse judgments
azainst the Government has not only
been confirmed but has been promot-
ed as the Chief Justice of the High
cowit The judicial pronouncement
has nothing to do with confirmation
or non-confirmation.

Sir, these are the main points which
hat¢ bern made in the course of the
dehate

SHRT SOMNATH CHATTERJEE:
Ace vou giving an assurance to consi-
der mv amendment?

SHRI H R GOKHALE: I have said
so I am in agreement with this and
we should consider it separately. I
think. T have said that We will give
due consideration to it.

‘With this reply which covers almost
all the points, I command the Bfll to
the House to be taken into considera-
tion,

MR CHAIRMAN: The question is:

“That the Bill further to amend
the High Court Judges (Conditions
of Service) Act, 1954 be taken inte
cnnsideration.”

The motion was adopted.



Righ Court J
” (Conds. of S )

MR. CHAIRMAN: Now, we take up
the clauge-by-clause consideration of
Qﬁe Bill.

Clause 1. There is no amendment.

The question is:

“That Clause 2 stand part of the
BilL»

The motion was adopted
Clause 2 was edded to the Bill

Cianse 8 (Amendment of Section 17A}
Amendments made

Page 2, line 7,—

for “and after sub-section (1) as
20 renumbered”

substitue “and,—

(a) in sub-section (1) as so re-
numbered, after the words “the
Pirst Schedule” the words “tretires
or” shall be, and shall be deemed
always to have been, ingerted,

{b) after sub-section (1) as 80
amended” (2)

Page 2, line 21,~
for “dies” substitue “retires. or dies” (3)
(Shr1 H R Gokhale)
MR. CHAIRMAN, The question s
“That Clause 3, as amended, stand
part of the Bill”

The motion was adopted
Clouse 3, as amended was added to
the Bilt.

Clause 4 wag added to the Buill.
Clanze 4A (New)

SHRI SOMNATH CHATTERJEE: 1
beg to move:
Page 3,—
afier line 2insert—

4. After section 28A of the prin-
eipal Act, the following gection shall
be inserted, namely:—

«33AA. No retired Judge shall be
entilled to exercise any judicial or

MARCH 8, 197¢

quasi-judicial funchions in apy mat-
ter, question or dispute, :n which a
Government or & Government Com-
pany as defined by the Companies
Act, 1988, or & body or authority
constituted or incorporated by any
Act of Parliament or of legislature
of a State or Union territory or un-~
the administrative or financial con-
trol of a Government is a party or
is interested or in any manner con-
cerned or shall be eligible to be ap-
pointed to any office or post in res-
pect of which salary or allowance
will be payable out of the Conscli-
dated Fund of India or of any State
or of any Union territory.

Explanation—For the purpose of
thys section, Government will mean
the Central Government or the Gov-
ernment of a State or of a Union ter-
ritory.” (8).

MR CHAIRMAN- 1 put Amend-
ment No 5 [clause 4A (New)moved
by Shr Somnath Chatterjee to the
vote of the House

Amendment No 5 was put and nega-
twwed

MR CHAIRMAN: There 1s no
amendment to Clauses 5 and 6

The question is’

«“That Clauses 5 and 8 stand part
of the Bil”

The motion was adopted.

Clauses 5 and 8 were added to the Bill.

Clause 7 (Amendment of the First
Schedule)

Amendment made:

Page 4, line 2—
for “service” substitute “service
for pension” (4)
(Shvi H. R. Gokhale)
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ME. CHAIRMAN: The question is:

«That Clause 7, ag amended,
stand part of the Bill"

The mMmotion was adopted.

Clause 7, us amended, was added to
the Bsll,

Clause 1 (Short title and Com-
mencement)

Amendment made:
Page 1, line 5—
for “It shall” substitute—

“Save as otherwise provided, it
shall” (1)

(Shri H R Gokhale)

MR. CHAIRMAN: The question is:

“That Clause 1, as amended,
stand part of the Bill”™

The motion was adopted.

Clguse 1, as amended, was added to
the Bill,

The Enacting Formulg and the Title
were added to the Bull.

SHRI H. R. GOKHALE: I move:

“That the Bill, as amended, be
Passed.”

MR, CHAIRMAN: The question is:

“That the Bill, as amended, be
passed.”

The motion was adopted.

——

18.06 hrs.

SUPREME COURT JUDGES (CON-
DITIONS OF SERVICE) AMEND-
MENT BILL

MR. CHAIRMAN: The Supreme
Court Judges (Conditions of Service)
Amendment Bill 15 also the same as
the previous one. So, we need not
repeat it

SHRI SOMNATH CHATTERJEE
(Burdwan) I wan. an assurance in
respect of this Bill also.

THE MINISTER OF LAW, JUS-
TICE AND COMPANY AFFAIRS
(SHRI H R GOKHALE): Not assu-
rance; I will say, I will consider it.

Sir, I do not want to repeat my
sneech It is practically the same as
the previous Biil with some minor
variations, I beg to move*

“That the Bill further to amend
the Suprime Court Judges (Con~-
ditions of Service) Act, 1958, be
taken into consideration.”

MR. CHAIRMAN: The question is:

“That the Bill further to amend
the Supreme Court Judges (Con-
ditiong of Service) Act, 1958, be
taken into consideration.”

The motion was adopted.

MR. CHAIRMAN: We take up
clause-by-~clause consideration.

The question is:

“That Clause 2 stand part of the

*Moved with the recommendation

of the President.



