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from the Jail on the 10th Novem-
ber, 197¢.

SHRI D. N. SINGH: 1 am pre-
pared to accept that the condition in
Patna on the 4th was unsettled, and
in view of this admission by the
Bihar Government, 1 would like to
request the Home Minister to tender
a friendly advice to the Goverrment
of Bihar not to go about proclaming
that the movement of the 4th was a
total failure, That is my only sub-
mission. 1 hope he will definitely
give this friendly advice to the Gov-
ernment of Bihar I have notning
else to say.

SHRI NOORUL HUDA (Cachar):
It 1s a shameful on the part of
Governrrent to  arrest MPs under
DIR.

1443 hry

STATUTORY RESOLUTION RE.

DISAPPROVAL OP REPRESEN-

TATION OF THE PEOPLE

(AMENDMENT) ORDINANCE

AND REPRESENTATION OF

THE PEOPLE (AMENDMENT)
BILL

MR. DEPUTY-.SPEAKER: We
take up the Statutory Resolution
seelung disapproval of the Represen-
tation of the People (Amendment)
Ordinance, 1974, and the Bil] of Shri
Gokhale to replace this Ordinance
1 see the name of Shri Janeswar
Mishra here to raise an objection. I
do not know what he wants to say
But thess objectiong should come...

ot wiwwe fey (EFETATT) - W
war ahen woar famr 3w w4, A
% quefer gorm

SHR] SHAMNANDAN MISHRA
(Begusarai): Whep he moves the
Bill.

(Amnd.) Bill
1 beg to move:

“Tnis House disapproves of the
Representation gf the People
(Amendment) Ordinance, 1074
(Ordinance No, 13 of 1074)
promulgated by the President
on the 19th Octoer, 1874".

SHRI INDRAJIT GUPTA  (Ali-
pore): How much time have you
allotted for the gemeral discussion?

MR DEPUTY-SPEAKER: We
have allotted six hours for  both,
1 think five hours for the general
discussion and one hour for the rest

of the stages, because this is a short
Bill.

SHRI MADHU LIMAYE (Banka):
Five plus one.

MR. DEPUTY-SPEAKER: I do
not know, 1 am just telling what
the Business Advisory Committee
had recommended and the House
iad  decided—altogether six hours
including the passing of the Bill.

SHRI P G
({Ahmedabad).
short time.

MAVALANKAR
Six hourg is a very

MR. DEPUTY-SPEAKER: You
have decided that yourselves.

SHRI MADHU LIMAYE:
right.

It is all

SHRI SHYAMNANDAN MISHRA:
1 have no manner of doubt that the
19th October 1974 would be consider-
ed to be a sad day in the histary of
our democracy. Many improper and
wrong ordinances had been promul-
gated in the past, but I must say
that this ig the blackest ang the most
reprehensible of them all. I I can
characterise it, I would like to say
that it has been a historic catastrophe
and, to use a Neptunian phrase, all
Neptune's oceapn is not going to wash
the stain on the Government. For,
what they are doing is nothing else
thay legitimising the corruption in the
elective process itself. But I am not
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swrprised because it ig part of the
counter revolution against democracy
that this regime has been systcmati-
cally carrying out. As the crisis dee-
pens, the ordinence making powers
of the Government geem to be coming
inte greater and greater {play. 1L
seetns it has become almost a matter
of political survival for this Govern-
ment to take recourse to Ordinances.
Just now I do mot have an exact re-
collection but probably about 22 to
23 per cent of all legislation passed
by this Hon. House js contributed by
tne Ordinances themselves.

No law could be considered to be
dishonest. Bug it 18 in order to say
that ap ordinance 1s malafide; it is
dishonest, Ng court would say that
a particular legislation hasg beey dis-
honest but any court can say that an
ordinance has been dishonest and
it could be struck down for ma-
lafide. That being so it would
be proper and ip order to examine
whether thig Ordinance was done in
good faith, with good intentions.

It was rigntly pointed out in one
of the letters to the editor, which I
canot help repeating here, that no
sane man cap help suspecting the
motives of the Government in this
matter. However there is one inte-
regting aspect og this Ordinance. It
exposes the reality behind the massive
mandate s0 proudly flaunted by
this Goverrment. Thig means that
the full shadow of black money col-
lected by selling files, orders quotas
and permits will continue to however
over our ballot boxes and the ballot
box would be exactly equivalent to
the chest box of the ruling party.
That is precisely the intention behind
it is Ordinance gnd I am glad that
the Government hag come out i its
true colour. It also mesns that mo-
ney power will continue fo distort
the will of the people and equality of
opportunity will continue {o elude
the poorer candidates, At one stroke
this Ordinance sweeps off the two
objectives of the provision kimiting

(Amndt,) Bull

expenditure and whal are these two
opjectivea?! One ig that there should
be equui effecuve voice and equal
oppurwinuty in the election procesies
and secondly, the influence of big
money 1 the elecioral process snouia
be eisminated gs far as possible,

The Supreme Court has said:

“If a cundidate were to be Bub-
Ject to the hmnationg of the
ceiling but the political par\y
sponsoring him or hig friends
and gupporters were tp be
free to spend ag much ga
they hke sn connection with
his election, the object of
imposing the ceiing would
be completely frustrated and
the beneficient provision en-
acted in the interest of purity
and genuneness of the de-
snucratic procesg would be
wholly  emasculated. The
tmschief sought to be reme-
died and the evil sought to
be suppressed would enter
tie political areng with redou.
bled force and vitiate the poli-
tical life of the country. The
great democratic ideal of
social, economic and political
Justice and equality of sta-
tus and opportunity enshran-
ed in the preamble of our
Constitution  would remain
merely a distany dream inclu-
ding our grasp.”

Thig 15 what the Supreme Court held
and I should like to kmow whether
any hon. Member in this House dis-
agrees with this view.

The question before the House is
whether we want to control the evil
influence of money on electiong or
not? Do you want money to control
elections or elections to control the
evil influence to the extent possible?
That iz the crucial question which
must be answered before taking to
any measure in this respect. The
heary of the matter iz whether elece
tions should remain or go on becom-
ing prohibitively expensive or they
should becoms financially more
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manageable, so that the ordinary peo-
Rle cep take part in elections, But
the true face of the ordinance is—it
RaYS so ip very clear terms—that the
POOr people have no place in the
elective procesg that we have ip this
country. It js not surprising, there-
fore, that the elected representatives
of the people becomg much more
beholden to the beénefactors during
the elections than to the people
themselves who have elected them.
They are, therefore, bound to seek
aspistance ageinst promise of future
favour. 1 would not say that the
opposition partieg are Simon Pure or
they are not guilty of any of these
evi] practices. But there is nothing
in the gift of the opposition which
can 'make people contribute to their
election funds.

The ruling party's recent decision to
lift the bap on company donation is
aiso a pointer in the same direction.
What the ruling party proposes to
do is, they would get a certificate of
Rs. 2 lakhs op the basis of donations
made by the companies openly, al-
though they would have collected
under the counter Rs, 2 crores. That
is the facade that they want to build
up now. Therefore, they have taken
this view that the ban on company
donationg must be lifted,

SHRI HARI KISHORE SINGH

(Pupri). Are you against lifting the
ban?

SHR! SHYAMNANDAN MISHRA:
Can I have been 5 party to the ban
on company donation, You are 3 new
comer to this House. We did this
in the united Congress,

The other dey we were told by
the Minister whily piloting the Bill
that the alleged smugglers could not
be brought on trial because their
monetsry resources: fould buy them
freedom, security and immunity. trom
the e¢lective. . process, becpuse they
could. buy off the witnesses apd bully
nd subvert the processes of the

_ (Amnd.) Bitl

court. If momey is that powerful in
the hands of ap individual, it j3 my
respectful sybmission that  where
there i3 a confluence of this money
power and the State apparatus, there
would be indeed a very great
tyranny perpetrateq on the people.

There is 5 public clamour for re-
forming the electoral system. Is thnis
is the reform they want to inaugu-
rate? Is it the preface that they are
writing to the electoral reformg for,
which the country has been agitating
all this time? Not evep the most
gullible would, therefore, believe in
their protestations about electoral
reforms. But the Minister of Law
said the other day that thig ordin-
ance dqeg not prevent us from taking
steps in future about electora] re-
forms. But when you had not imple-
mented the unanimous recommenda-
tiong of the Joint Select Committee
on electoral reforms, can anybody
have any faith thay you would be
really sincere about it? There had
beep, many recommendations unani-
mously made by the Joint Select Com.
mittee. Even with regarq to the
ceiling to be imposed on the politi-
cal parties and the political parties
to be made to file election returns,
there had been a recommendation
from the opposition parties, but if
you with all your wmajority are going
to turp it down, where is the sense
in your saying that you are going
to do the sgme in future?

Now the Government claims that
this measure is borp out of solicitude
for 180 candidatey against whom elec-
tion petitions are pending in various
High Courts of the country, Bul
may I ask whether any oppasition
party had asked for protection of this
kind? It s also the claim of the
Government that many of thesy elec:
tion petitions, iy fact the majority
of the election petitions, relate tc
the memberg of the opposition parties
If that 12 so, would it not be in orde
to ask the Government whether am
political party had approacheg th
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Government for a protection, of this
kind? So, your solicitude for the
candidates, for fihe persons who have
bee, involved in this, is rather sus-
picious.

SHRI N. K. P. SALVE (Betul):
Did you in your return of expenses
include expenses which your party
had incurred on your behalf, which
could have been identified ag attri-
butable to your elections?

SHR1 SHYAMNANDAN MISHRA:
My party is very poor. Even so, if
my party wag found to be spending
in connection with my election, the
court should take that into account
in computing my election expendi-
ture. I would have gbsolutely no
objection to it.

May 1 ask my hon. friend to ans-
wer my point? Suppose my hon.
friend, Shr1 Salve shows zero jp his
personal expenditure and shows all
the expenditure as incurred by  his
politieal party, would be the court
entertain that kind of return from
the hon. Member, Salve? Would it
not be a fantastic nonsense? Would
it not be a great insult to intelligence?
If this argument 15 granted, then
every candidate woulg show only
zero a3 his election expenditure and
al) the election expenditure should
be debited to the accounts of the
politica) party. Then you can have
hundreds of jeeps in your elections
and show all the hundreds of jeeps
as provided by your District Cong-
ress Committee or the PCC or AICC.
Similarly, thousands of bottles of
liquor that are being distributed by
some candidates, you claim all that
ig done by the party. Ap impres-
sion has gained ground that it has
been done to save the election of the
hon. Prime Minister. Therefore, I
thought the Government should have
been exira careful in coming out
with 8 measure oy this kind, I am
not pgeing into the case because a
case ls pending before the court. I
would not do that, But if it wa

(Amnd.) Bill

congidered to be 5 disaster that the
Prime Minister's election would be
affected, then probably the moze
honest course was to come to the
House with a constitutional amend-
ment that the Frime Minister should
not be subject to an election peti-
tion, the Prime Minister must be
immune from an election petition, I
do realis that party is now in a
peculiar predicament because, if the
Prime Minister goes, there is nobody
on that side who can be placed as
Prime Minister, So, probably, the
party would go to pieces. We would
have cuommiserated to the party to
some extent if they had beep in that
predicament. ... (interruptiong) . But
first have the courage to come be-
fore the House with a proposal of
that kind If they come forward
with their predicament that if the
Prime Minister goeg their party
will go to pieces, then we would
certoinly show some sympathy, My
hon. friend, Mr. Limaye, may consi-
der some persons to be better than
the Pritne Minister. But I do not
congider any person like that. They
have been just falling in line with
her. They do not have the courage
to come out. I rather think the
Prime Minister to be a braver person
tha, the pusillanimoug and the co-
wardly lot which does not speak of
its ming clearly.

15 hm.

Now, 1 come to the purely legal
aspecty of the Ordinance. The first
thing to note is that the Ordinsnce
has not only a legal aspect but it
has a  politico-moral aspect also,
It iz the most imrmoral Ordinance.
The first duty of the Parliament i»
to get into the politico-moral aspect
of it. I can be a match for any
person so far as the legal aspects are
concermed .

Let me deal with the legal aspects
adequately. So far as the part, vall-
dating the Act in the light of the
observations made by the Suprems
Court regarding defects in legisiation
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is concerned 1t is a umque Ordinance
which is introducing defects and
legitimising them in the present piece
of legislation. The Supreme Court
hag not laxd down any new law.
What the Supreme Court did in the
recent rase op Mr. Amar Nath Chawla
and Mr, Kanwar Lal Gupta was a
restatement of the case of the law
as it exists. Thig is, in fact, the
Ordinarce which 18 altering the law.
This 13 the basic legal proposition
which 1 am trymng to establish.

There are two things betore us
which give the intention of the Gov-
ernment so far as tne promulgatiun
ol this Ordinance 1s concerned. One
15 the statemnent of the hon. Law
Minmister which he '‘made to the press
in an informal chat and the other
18 the explanatory 'memorandum 1s-
sued by tae Government on the sub-
Ject. So, I will dea] with them now
The hon Minister of Law had given
the 1eesons for the promulgation of
the Ordinance Omne of the reasons
given was that the Ordinance was
necessary o make the intention
unaerlying Secion 77 clear That
wus the one thing which he thought
was necessary 1o do. Secondly, he
gave the reasom that the Ordinance
merely restoreq the status quo ante

Trne latest judgment not only ran
counter in hjs opinion to the earlier
Judgments of the Supreme Court
whiclh: said that the expenditure of
partisg should not be taken into a
account but ) also gave a wider in-
terpretation to certain expressions
like, expenditure incurred or autho-
rised by the candidate. These were
the twa propositions which the hon.
Law Minister made when he was
trying to explain thig black Ordin-
ance.

Then, he referred to the two cases
which had also been referred to by
the Supreme Court in this regard.
He referred to two cases, namely,

(1) shri B. Rajagopala Rao Vs.
Shri N. G. Ranga and

( feoma ) Ball

(2) Shri Rananjaya Singh Vs.
Shr1 Bajynath Singh,

‘These are the two cases. A layman
would feel completely at sea as to
h&w the same two cases could yeld
iwo different conclusions, But that
18 what doe hon. Law Minister has
tried to do. He has tried to perform
a feat that the same cases could
have yelded different kindg of con-
clusions, In both these cases 1t was
the Law Mumster's contention, that
the court had adjudged that the ex-
penditure incurred by persons other
than the candidates for election pur-
poseg would not be taken mnto account
in determiming whether a corrupt
practice wag commutted by the can-
didate Now, the Statement of obje-
cts and Reasons has said the same
thung in some other words. It 1s
said in the statement of Objects and
Reasons: “The impression incurred or
authorised® had not been construed
s0 as to bring within its purview the
expenditure incurred by a political
party in its campaign.” Here is a very
crucial word or expression which
must be borme in mind by the hon
House The Supreme Court has not
smd tat what is expended during
the course of a campaign for general
party purposes should be debited to
the account of a particular candidate
The Supreme Court has made a dis-
tinction between the expenditure in-
curred for general purposes of the
party and the expenditure incurred
In connection with the election of a
particular candidate, Yet, the state-
ment of Objects and Reasons says:
“...the expenditure incurregq by
a political party in its cam-
paign or by any person other
than the candidate unless in-
curred by such third person
as the candidate’s agent. In
other words, the provisions
of section 77 and clause (6)
of section 123 have been
intended and understood to
be restraints on the candi-
date’s election expenditure
and not on the expenditure
of & political party.”



211 Res. and Represen. DECEMBERR 12, 1974 tation of the People 212

[Shri Shyamnandan Mishra]

By this interpretation, tne Statement
of Ohjects and Reasons has tried to
convey that the sky ig the only limit
so far as the expenditure of a parti-
cular political party even in a con-
stituency is concerned, that there is
no lLmut absclutely. How atrocious
it is! This is the inter-pretation
which they ask ug to believe! It that
were 30, a ceiling on election expen-
ses was meaningless. Then why do-
n't you come forward in a straight-
forwarq menner and honestly telj the
House that a ceiling on expenditure
by a particular candidate is mean-
ingless and it must be done away
with? That s a course which could
biave been better understood by us.

Now 1t is clear that the Supreme
Court does not adjudge that expen-
diture on general party propaganda
should be taken into account in com-
puting the candidate's election ex-
penses, It does make a concession
tor the expenditure mcurred on party
propaganda or op 1delogical propa-
ganda. I; does ‘make a concession
in that respect. Please do not think
that the Supreme Court has been un-
reasonable 1n this matter The Sup-
reme Court does make  concession
in that regard. It 18 only when the
political party sponsoring a candidate
incurs expenditure i connection with
his electio, ag distinguighed from ex-
penditure on genefal party propa-
ganda and the candidate knowingly
iakes advantage of 1t or participates
in that programmg or activity or fails
to disavow the expenditure or con-
sents to it or acquiesces in it, that it
would be reasonable to infer, save in
special circumatances, that he implie-
dly authorised the political party to
incur such expenditure and he cannot
escape the rigour of the ceiling by
saying that he had not incurred the
expenditure but his politica] party
had dome go. That js the clear ex-
position of the Supreme Court's
stand. And coulg sanybody in his
senses disagree with this view? You
have not disavowed. If I find not
only the resources of the Ganga

(Amndt) Bill
flowing or even the rescurces of the
Brahmaputra but the whole ocean
inundating the Party, would 1 not
take objection to this?

SHRI N. K. P. SALVE: Have
you quoted from the judgmenty

SHRI SHYAMNANDAN MISHRA:
I have quoted from the judgment it-
seif,

SHRI N K. P. SALVE: Which
page?

SHRI SHYAMNANDAN MISHRA:
I can give you the page later.

These are the words of the Supreme
Court | . (Interruptions)

SHRI MADHU LIMAYE: Shrimati
Maya)i has something to say,

SHRI DARBARA SINGH (Hosht-
arpur): She does not need your re.
commendation,

SHRI JYOTIRMOY BOSU {Dia-
mond Harbour): Does she want to
talk about Gaighata?

SHRI SHYAMNANDAN MISHRA:
The Supreme Court has also said’

“This view we are taking does
not run counter to any eaiher deci-
sions of this ourt.”

These are again within quotes. It
bids us, therefore, how the Law Mi-
muster could take the stand that the
recent judgment was a departure
from the judgments delivereq in the
past...

SHRI N. K P. SALVE: That he
will cite,

SHRI SHYAMNANDAN MISHRA:
When the Supreme Court has said in
explicit terms that its judgment does
not run counter to the earlier judg-
ments, the hon. Law Minister has
told ug that it does go against, Now,
whose interpretation this House will
believe more? The interpretation of
the Law Minister or the interpreta.
tion of the Supreme Court? He had
also been la Judge of the High
Court. 1 am quoting the Supreme
Court.,.
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SHRI N. K. P. BALVE: 1 will
also quote the ‘Supreme Court.

SHRI SHYAMNANDAN MISHRA:
I am coming to all that, The Supreme
Court has referred not only to the
cases which the hon. Law Minister
mentioned, but, in addition it has
referred to Madrug Patodia vs. R. K.
Birla and others also, . ..

SHRI JYOTIRMOY BOSU: Chalees
Lakhwala?

SHRI SHYAMNANDAN MISHRA:
The consistent stand of the Supreme
Court has been that whatever goes
into and affects the election of a
candidate, should be addeq to the
election expenses on the basis of
equality of opportumity, That 15 tihe
basis of the himit imposed.

You sre now destroying natural eivi-
hsed law of equality of oppertunity.
.. (Interruptwns) and it would now
wipe out whatever remains of the
limit on ceiling.

Now, I challenge the Law Minister
to quote a single judgment to the
contrary, My hon. friend, Shry Salve,
seems to think that there are some
judgments which run counter. .,

AN HON. MEMBER: Yes.

SHRI SHYAMNANDAN MISHRA:
...to the Supreme Court's judg-
ment. If this was the law, then, may
I ask my hon. friend, Shr, Salve:
why was Shri Amarnath Chawla
made to suffer? You are protecting
the prospective 180 cases, but why did
you not protect Shri Amarnath Chaw-
la's election if this iz the law? ..
(Interuptions) Why not you give
equal protection of law? You should
have granted equal protection of
law, You have done retrospective
validation but protected the judg-
ment at all. Last must be based on
non-discrimination and equal appli-
cation. ... (Interruptions) But the
alss you have not done. You cannot
ride two horses at the same time
Would jt convince anybody that your

(Amnd)) Bill

proposition that the law was that
such an expenditure should not be
debited to the account of a candidate
was the correct law? Then, that
should have been applied by the
Government to the case of Shri
Amar Nath Chawla’s case also,

But you are domng something com-
pletely different...

AN HON. MEMBER: Would you
agree to it now?

SHRI SHYAMNANDAN MISHRA:
I am only stating the proposition be-
lore you. Again you ask me to sn
in judgment. I will not do that,

The plain fact Mr, Deputy Spea-
ker, 1s that by thus judgment, they
are altering the law. It is remark-
able that they want the Supreme
Court to interpret laws according to
the social ethos and environments in
one breath, but when the Supreme
Court doeg the same, they turn
agamst 1t, Would you want it to be
a completely conforming Supreme
Court? You do not want the
Supreme Coury to be keeping with
the spurit of the times? They have
biought out that because your ex-
penditure 1s so becomung so fantas-
uc and so gigantic that the Supreme
Court is bound to take it into ac-
count.

But, now, the basic approach of the
Supreme Court 1s contamned in the
following sentence:

“Before we proceed to discuss
the evidence...”
I am again quoting the lines of the
Supreme Court Judgment.

“Now, before we proceed to dis-
cuss the evidence bearing on this
question, we must clear the ground
by pointing out that not only is the
ineurring of excessive expenditure
a corrupt practice, but also the
authorising of such expenditure
and authorising may be implied as
well ag express.”
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That is the key sentemce in the
judgement of the Supreme Court,

“Where the authorising is ex-
press, there is no dificulty in
bringing home the charge of cor-
rupt practice against the candi-
date. But a somewhat difficult
question on facts may arise where
the charge is sought to be proved
against the candidate on the bams
that he impliedly authorised ex-
cessive expenditure, Whether a
particular expeiditure was implied-
ly authorised by the candidate must
depend on the facts ang circumst-
ances of each case as appearing
from the evidence adduced before
the court.

This question would arise in a
challenging form where the ex-
penditure in connection with the
election is incurred not by the can-
didate but by the political party
which has sponsored him or his
friends and supporters.”

[

Then the Supreme Court proceeds
to ask:

“Can the limit on the expenditure
be evaded by the candidate by
not spending any moneys of his
own bug leaving it to the political
party or his friends ang suporters
to spend an amount far in excess

" of the limit.”

That is what Supreme Cour{ has
said. The Supreme Court has laid
stresg on authorisation and the au-
thorsation in the opinion of the
Supreme Court can both be express
and implied, Would any person hav-
ing the least knowledge of law dis.
agree with the view that the autho-
risstion can be of two kinds? Are
they going to bind the Supreme Court
by saying that you cannot go into
the question of implied authorisation.
They are living in a peculiar world
their own if they think by this
Ordinance they can bind any court to
saying that they would not go into
the guestion of implied autherisation.

a

(Amndt.) Bill

That is the primary duty of the court
to go into the question of implied
authorisation and on this basig they
have established the case of Amar
Nath Chawla that there wag excessive
expenditure incurred,

Now, I come to some of the cases
mentioned. In Ram Dayal versus Brij-
raj Singh ang others, the question
arose whether certain expenditure in-
cured by the Maharaja of Gwalior
and the Rajmata in connection with
the election of Brijraj Singh was li-
able to be included in his election ex-
penses,

The court had pointed out that in
the absence of any connection between
the canvassing activities carried on
by the Msharaja anq the Rajmata
with the candidature of Brijraj
Singh it is impossible to hold that
any expenditure was incurred by
Brijraj Singh which was liable to
be included in the election expenses
of the first respondent.

Further the court had proceeded to
add:

“We agree with the High Court
that under 77(1) only the expen-
diture incurred or authoriseq bY
the candidate humself or by his
election agent 1s required to be
included in the account or return
of election expenses and thus ex-
penses incurred by any other agent
or person without anything more
neeg not be includeq in the ac-
count or return, as such incurring
of expenditure would be purely
voluntary.”

In the latest judgement the Sup-
reme Court has said:

“These observations would show
that mere incurring of expenditure
by any other person in connection
with the election of a candidate,
without something more, would not
make it an expenditure authorised
by the candidate.”

But if there ig something more which
can ressonably lend itself to the in-
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ference of implied authorisation par-
ticularly having regard to the object
of this provision which is to bring
about, ag far as pohsible, equality in
availability of .resourceg and elim.
nate the corrupting influence of big
money then it would certainly be
mcluded in the election account of a
candidate,

It is significant to note that in this
vonnection the court proceedeq to
examine whether the evidente was
sufficient to establisp that Brijray
Singh travelled with the Maharaja in
his helicopted and visited several wvil-
lages for his election campaign and
held that the evidence in this con-
nection was not reliable. This in.
quiry would have been wholly un-
necessary unlesg the court was of the
view that if Brijraj Singh could be
shown to have travelled with the
Maharaja in his helicopter and visit-
ed several villages in connection with
hig election campaign that would be
sufficient to invest the expenditure
incurred by the Maharaja with the
character of expenditure impliedly
authorised by Brijraj Singh. Thu
decision  therefore, far from contra.
dicting the view taken by us, actually
supportg 1t.

So, my submission is in this case
Ram Dayal versus Brijraj Singh the
court was of the opinion that if any
connection could be established bet-
ween the visit of the Maharaja to
sever:l villages in connection with
his election campaign then the expen-
diture incurred on that account would
have been included in the computa-
tion of the election expenditure of
the particular candidate but since no
connection could be established in
this case, therefore, the court ruled
that it could not be taken into account.
The position is quite clear It is only
wrong interpretation of the which
would lead to another view. There-
fore, the Supreme Court is absolutely
right in holding that their judgement
does not counter to any judgement
before and particularly this case be-
comes very very important in this
connection.

(Amnd.) Bill

Then I come to Rananjaya Singh
versus Baijnath Singh where the
Supreme Court says:

“This court had no occassion to
consider whether the elected candi-
date could be said to have authoris-
ed any expenditure by knowingly
taking advantage of the services
of these persons, because no such
argument was advanced before this
Court In fact, such an argument
could not plausibly be advanced
because the salaries paid by the
father to these persons were not for
the purpose of working in connec-
tion with the election”

After one or two lines the Supreme
Court asserts;

“This decision does not. therefore
run conirary to what we have
sald.”

The Supreme Court has found that
thewr view is further gupported by the
decisions earlier in Magraj Patodia
versus R. K. Birla and other and in
B. Rajgopala Rao versus N. G. Ranga
Then finally the Supreme Court says:

“The question, therefore, in cases
of this kind always is whether there
15 something more which may legi-
timately give rise to an inference of
implied authorisation by a candi-
date. What could be something morc
is indicateq by us in the propriety
formulated above, though we must
confess that by its very natwe, It is
not possible to lay down the ex-
haustive enumeration of the cir-
cumstances in which that seme-
thing more may be inferred.”

Now, Sir, I am referring to another
case which had not been referred to
either by the Supreme Court or by
the honourable Law Minister. That
is the case of Shri D. P. Mishra
versus K. N. Sherma, My submission



219 Res. and Represen. DECEMBER 12, 1974 tation of the People 220

[Shri Shyamnandan Mishra]

there is that the Supreme Court had
held that the Party could also apend
in a Constituency, and not only the
candidate. Thal proposition had been
held by the Supreme Court. In that
case, Shri Mishra had deposited Rs.
T00/- with the Madhya Pradesh
Congress Committee as an applicant
for the Congress ticket, Out of this
amount, Rs. 200'- were meant as
application fer and the remaining
Rs. 500'- were to be wused in the
Cons'ituency. That is, this expandi-
ture was to be canalised through the
P.CC.

Now, the Supreme Court said:

“In our judgment, the High
Court was right in holding the
amount of Rs. 500'- paid by Shri
Mishra as expenditure incurred
on April 1, 1963, and was liable 1o
be included in the statement of
expenditure incurred for the pur-
pose of election.”

If this proposition 1is established,
even the Congress Commiitee can
spend in a particular Constituency,
and not only the candidate himself.
This is the view of the Supremc
Court and it is also supported by this
Government n the case of Shri D. P.
Mishra versus K. N. Sharma.

But, this Ordinance notwithstand-
ing, 1T have a feeling, the court will
not change its basic position, ani
swallow any amount that a Party
may spend in connection with the
election of a candidate I hope I have
been able 1o establish on the hbasis
of the case to which the Law Minis-
ter referred and the Supreme Court
hed also gone into with great care.
1 am ftrying to formulate my own
view in this matter for the consi-
deration of the House.

1 have a feeling that the court wil
not change its basic position and it
would not swallow that the Party may
spend any amount in commection with
the election of a candidate that would

(Amndt.) Bill

not gwallow any kind of a fantastic
amount that may be incurred by any
political party,

Do you think that the Court will
not take into account many of these
things which are very obvious? In
fact, the Court saig in a recent case
that the statement of expenditure by
Shri Amarnath Chawla was an insull
to intelligence because much more
hundred times more, than that
has been incurred by the political
party which had sponsored the can-
didate, No doubt the court would
take the same view in future also.
Do you think that by adding two
Explanations, they can alter the sub-
stantive provision? What does Sec-
tion T7(1) say? It did not have any
explanation appended to it earlied.
Nov, what they are trying to do is
to completely change the character
of the substaniive provision of Sec-
tion 77T by adding two Explanations.

My humble submission 1s that by
adding the explanation you cannol
change the basic character of the sub-
stantive provision that would make a
non-sense of the whole Section itself,
You are trying to add that in a circu-
mlocutory manner—in a round about
manner which would not be accepted
by the court. That wou'd simply
Teduce to nuility the section itself. So,
it is clear that both on politico-moral
and iegal grounds. this measure is
most objectionable, It is an attempt
to pervert the present law. It is an
affront to the BSupreme Court. It
expcses, as I have submitted earlier,
the true colour of the Ruling Party.
May 1 gay that earlier it was the same
view by a Ealaxy of the topmost intel-
lectuals of this country, They had
come out with a statement, Are some
eminent professors including Dr K. N
Raj, Prof. M. N. Brinivas end Prof.
V. M. Dandekar not the top intellec-
tuals of the coumtry? 1 ask you.
They have got international reputa.
tion. They have pointed out that the
Ordinance legitimises in effect the
control that powerful financial and
propertieqd imterests have goguired
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over electoral processes. They further
says.

“It cannot but lead to further loss
of faith in the possibility of reform-
ing the state of affairs 1 the country
without recourse to extra-parha-
mentary methoda”

Now, 8ir, they are diiving the country
to extra-parliamentary methods and
if they wanted to come forth with this
Ordinance and if indeed a majonty of
the candidates involved in the election
petitions belonged to the Opposition
then, they should have held consulta-
tions with the Opposition before com-
ing up with a measure of thi1: kind
When they came with an Ordinance
in respect of the smugglers they did
consult or at least gave a show of
consultation with the Opposition But
mn a matter which concerns the elec-
tive protess which councerns the
majorits of the candidates they did not
have the decency to consult the oppo-
sition Parties So, my charge 15 that
this hay been done in a hole and cor-
net way This 1s dome only for the in-
terest of the ruling partv and in downg
so this paity 14 destroying democracy
in this country We, therefore, oppose
this will gl the foree gt owmt command

MR DEPUTY-SPEAKER The
Resolution 15 hefore the House

THE MINISTER OF LAW JUSTICE
AND COMPANY AFFAIRS (SHRI
H R GOKHALE) Sir, 1 beg to move

“That the Bill further to amend
the Representation of the People
Act, in 1951 be taken into consi
deration

f wAwwr few A7 qprE W
arET ¥ 1 & ¥ fover we fem £

SHRI H R GOKHALE ] will reply
lo the vamious points ravied later on

MR DEPUTY-SPEAKER He hat
written thet he wanted to raise some
shjections.

SHR1 H R GOKHALE May I sub-
mi{ this® This is a Consderation

(Arond ) Bill

Motion and if he wants to make some
points, he can do so in the course of
the discussion

MR DEPUTY-SPEAKER 1 had
said 30 He had written that he want-
ed to object to even the introduction
of the Bill

SHRI H R GOKHALE Ag far as I
know, 1 think there )3 no rule

MR DEPUTY-SPEAKER 1 know
that 1 find here in the Oider Pape
that hig nume has been entered I find
that the name of Mr Janeshwar Misra
{s written here that he wanted to raisc
cerlain objection 1 suppose he has
done 1t with the know.edge of the
Sueaker 1 do not know

SHRI 1 R GOKHALE If you think
that 1t should be done, it 1 a diffetent
matter But 1t will pe setling up 2
new pirecedent 1f at the consmderation
stage this is done

st W g (TATRTEIR)

IJUNGE WEEE WAl #9 AF TgT Al
AEAT e ¥1 g49 771 IT H
qTEIT FY ADF { q4F AT I IAT T
{% 37 AT GEAA 7 5T 977 F—-W17
qe A1 A FArh A F1F 5o 7 {Am
W7 IR A& AR AW AT WA
A TR WIAA 4T WOHIA F1 A |
g7 e gz 2 f¥ w4 aeRm W
faer .7 99 79 T 75 3 (Fg T fa9ry
g4 A7 777 & w7 qitsE wigEn AT
wou & 3w & wioww ¥ {quay 97
wgara 2 1 war wpiag fam wE A
¥ Fv a7 lewyw 9w @ 9w 7
T & WTITT O WRIFAY § § wiwwd
ww TE A

MR DEPUTY-SPEAKER Why not
make these pomnts 1n yo - speech”

Wt wmwe faw #m 1w fadas
¥ Ay o re A umf wT WA
g1
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I gifewrdl § aga o e
Tt ghit, A wow a0 A woR qATE
# ot Y, o & femmm g W
FFATEIIT | a7 GATEE TN A} ACH
A ag ge A% fin g wvaen qafye
st awia oy ) & w ¥ e,
sgaear wigaT § o w7 agw & Svw
& I I g & Ak ¥ ) agw
3T, A & gy fearodi= §, i faw
# ¥ 59 9Ty A fysrore & fog 72
fadas o fegr o <gr &, W Ew
fadws o€ fyar §@ 9w g daw
T X I Q@T ) ¥ @ 9T wIw A
eysz wfeT Jgar g )

MR. DEPUTY-SPEAKER: ; think
the Constitution and the rules are
very clear, that when there is anv

case before the Court, we cannot refer
to that cace.

wit wisae fay - Afsa ag fadaw
A 34 ¥faw & faq & 1 2w w539,
Tt 3 ot wgd ¥

MR, DEPUTY-SPEAKER: We can
not refer to any individual.... I am
teling you that we cannot refer !
any case,

SHRI MADHU LIMAYE: Why not?

MR, DEPUTY.SPEAKER. I am
pointing out the rule. We cannot It
Is sub judice.

oft wiwwe fawr ;o g faer Y
wrar wifge | ww xw faw w Ofied
i #et wgew & oy fam Aw 7 ¥R
¥ forg wfgd

SHRI JYOTIRMOY BOSU (Dia
mond Harbour): How can the Bil'
come here?

SHRI MADHU LIMAYE: On a
peint of order.

of the Peopie 234
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MR, DEPUTY-SPEAKER: Do not
get excited,

SHRI JYOTIRMOY BOSU: I would
like to raise a point of order.

MR. DEPUTY-SPEAKER: Later on
He has asked whether we can refer tn
cases pending before the various
courts. ] say we cannot because that
15 sub judice.

SHRI JANESHWAR MISHRA: The
whole Bil] ig only for that.

MR. DEPUTY.SPEAKER: [ do not
know about that Shri Mishra made
his speech without that; he referred
to various judgments already given by
the courts. That is a different thing.
You can reter to judgments given by
the courts,

SHRI N. K, P, SALVE: In terms he
sald ‘T will not refer to any case which
is pending’.

SHR] JYOTIRMOY BOSU: On a
point of order, This Ordinance has
been promulgated precisely to prevent
certain action being taken on the basis
of the judgment that the court may
deliver in future applying their mind
to those cases after hearing them, Tt
is, therefore, impossib'e for speakers
in this House to dwell within that
particular rule that when there is a
case pending. you cannot discuss any-
thing about that, because the very Bill
has been brought before this House...

MR. DEPUTY-SPEAKER: I got the
point,

SHRI JYOTIRMOY BOSU: .... to
counteract the normal and naturs!
movement or advancement of cases
pending before courts of law,

Mr. Deputy-Speaker, vou under.
stand things, You also apply your
mind fully to thin and let the House
get a free opportunity to discuss the
whole thing inside out and upsde
down without sparing anybody.
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MR, Wm Within
the rules and the Constitution,

SHRI JYOTIRMOY BOSU: It the
sule itaelf is being flouted by the
Minister by introducing this Bill, I am
helpless. 1 beg your pardon at the
very beginning that it would be very
difficult for us to dwell within that

SHRI H, K. L. BHAGAT (East
Delhi): The logic just now advanced
by Shri Jyotirmoy Bosu is really fan-
tastic (Interruption). I have purposelv
not used another expression, but have
called it fantasticc That way evely
new piece of legislation which
brought here reflects a certain situa-

'tion 1 the country. There are pend-
1ng cases and causes According to us,
according to the Government which
has brought this Bill, a cerlain view
of law whs existing and now the Sux-
reme Court has taken a different view
They say the law means thu. and thi
We will speak on merit.. 1ater on, But
then to say that this is brought in
only to.

SHR} JYOTIRMOY BOSU: Nulhfy

SHRI H K. L. BHAGAT 1 was nut
interrupting you Lel wus at leust
observe thin between ourselves

This B1ll lays down J certain unde:-
standing, g certain position of law. If
it is argued that this Bill may havs
effect on certain other petitions or
pending cases, thut way every legisla.
tion will have some amount of effect
on other pending cases in courts or
cases which arise in future Therefore
1o say that we cannot discuss the Bil
without referring to those cases

MR. DEPUTY-SPAKER: I will hear
you agein. ] do not want this to go
on. You have made your submiasion.
1 will hear everybody. After you have
made your submission, when some-
body says aomething and you get up
and interrupt and refute it, it becomes
endless,

SHR1 JYOTIRMOY BOSU: He has
mentioned my name.
e LH-B

(Amnd.) Bill

SHRI H. K. L. BH&IGAT. Becaure
this Bill may have effect on pending
cases are all the rules washed off? Is
the Constituiion washed off? They
cannot comment on every case that is
pending. It will be absolutely the ne-
gation of the rules, constitution and
law Therefore 1 entirely agree with
you that they cannot comment on cases
which are pending before a court... .
(Interruptions)

SHRI JYOTIRMOY BOSU: I am
only trying to high hght the fact that
the Government has brought forwar.
this Bill to prevent the law taking its
normal course in the cases pending
before the Courts.

SHRI SAMAR GUHA (Contai): 8Sir.
You observed just now that no speaker
who speaks on the Bill or the Ordin-
ance should refer to cases pending in
any court, (I/mterruptions) I want
to bring to your notice that gn Oecto-
ber 18, 1974 after the judgement of
the Supreme Court the hon, Minister
himself gaxd in a Press Conferenue
and I am quoting from a Press repa*t;
*“The Supreme Court interpretation
has laid down a new law. The Ordi-
nance, the Minister said, has become
necessary because 180 election peti-
tiong were pending ip courts inrespect
of Lok Sabha and Assembly
elections So, it is clear
that the hon, Mimste: himself referr~1
to 180 pending cases before courts
which related to M.Ps. and M.LAs.
are Maya. They are a reality. The
M.L A. is reality, the M.P, is reality,
the pending cases are a rea'ily and the
courts are reality They ure not Maya

. (Interruptions) . You have allowed
Mayvy to go out, If the hon. Minist. 2
can refer to pending cases why shou'd
we not? Otherwise g discussion her
is without any isubstance or meaninw
or objective and it will be withou
any realistic background unless the
cases that are now in the courts ‘re
mentioned. In the same Statement it
says: “The intention of the law makers
was that the exvenditure incurred oy
a wvolitical varty should not be taken
into account to decide whethet or nob
the lintit on election expenditure hait
been exceeded. He also explsined
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that the ordinance would have retros-
pective effect in respect of pending
election petitions, it was not, in accord.
ance with past practice, beipg applied
to the very case in which the new law
has laid down by the Supreme Court™
The Law Minisier who 1> go.ng to
pilot this Bill has himself categorical-
ly stated outside Parliament that 1o
some case it would have led to spouu-
lation in respect of pending electio.
patitions. How can you really enter-
tain any idea of a discussion withous
discussing the issue for which this
Bill has beep introduced, It is exactly
to protect the 180 cases and the hon.
Minister has categorically stated so. If
you do not refer to them what woula
be the distussion on the Bill. Whai
wil]_be our arguments. We are not
following Maya, I do not want (o
know whether it is Maya or reality
‘We cannot raise discussion on Maya or
the disembodied spirit, It will have n:
reality. It will pe hypothetical. We
want to have a realistic discusaion....
(Interruptions) .

SHRI 8. M. BANERJEE (Kanpur):
Sir, the ordinance 1s the direct result
of the decision in an election petition
by the SBupreme Court, in which one
of the members of this House, Shri
Amar Nath Chawla was unseated.
Let us forget for 3 moment the other
caseg which are pending, including
the Prime Minisier's case. We are
not discussing them. But I want to
bring to your notice that Shri Amar
Nath Chawla has preferred an appeal
in the Supreme Court for revision. I
have with me a copy of his revision
pelition, which hgs been filed in ac-
cofdance with the Constitution, Na-
tutelly, when I am discussing this
ardinance and the Bill, am I not enti-
tled to discuss what will happen to
this revision petition filed by Shri
Amar Nath Chawla in the Supreme
Coprt? I'have moved an amendment
alsgb. I want your ruling. The other
oomes might not be discussed which
ary sub judice according to you, but
a1 not entitled to discusms BShri
Chiwla's revision petition? A feel-
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ing has rightly or wrongly been
created in the country that this hat
been brought simply to protect cer
tain interests—may be the Prime Min.
ister, or any minister or any MLA or
MP. There are 180 persons, includ-
ing ladies and gents. I would Hke
to know whether I am not entitled
to refer to Mr, Chawla's revision peti-
tion in the Supreme Court.

SHRI P. G. MAVALANKAR (Ah-
medabad): 8Sir, ordinarily what you
have sard 1. right, bul theie has becn
an extraoidinary measurc brought by
the Government. They have brought
this Bill precisely because there are
certain cases in various courts. The
Prime Minister's case is prominent,
but there are 179 other cases. Be-
cause of these cases. the mimster ha-
brought the Bill If the bringing of
the Bill is 1n order and does not vio-
late the ruleg you have invited atten-
tion to, 1 do not sec how we canno!
discugs it. The statement of ohjects
and reasons says.

“However, in the recent case of
Shri Kanwar Lal Gupta versus Shri
Amar Nath Chawla and others, the
Supreme Court has interpreted the
aforementioned expression ‘incurred
or authorised' as including within
its scope expenses incwred by the
political party. . ." etc.

Then see the next sentence:

“In view of the effect which such
interpretation”—that is, the inter-
pretation of Mr. Justice Bhagavati—

“might have, particularly with
reference 1o candidates against
whom election petitiong are pend-
ing, it became urgently necessary
to clarify the intention underlining
the provisiom contained jn section
ki RSP
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oaed in individual as well as general
forms? You cannot expect us mere-
Ir to go into an academic or theore-
tioal. discussion whether there should
be more money spent or less money

spent. We will have to bring up a

number of issues and implications in-
volved precisely because the Minister
has in his statement mentioned that
be is anticipating some technical diffi-
cultieg 1n those 180 cases, including
that of the Prime Minister. So, we
will have to refer to all the individual
oases in detail and point out the im-
plications and important issues in-
volved

ot wy fosrd (F187) - I
wqrew, A T ¥ @ 7 Ay 352(2)
e v & |TeA T v § g faw-
g {¥dz §, grqeidfam &, ag w9
Y g & 1w A AT frw
a1 & oz guv o favw fram @
2 @t araror foow gz W g WY
fewty fram w7 wrar § 1 K W ww
r-wr qr ¥ gw A foedw Afew
3 Ay &7 ¢ K, 39 A AT QX awqar
Nl DN g o A
AT v ¥ faqrawtr § 0 A gw
oty wqT wuf we @ §, wle g
T WOINT WM o) qg AT o
a afy g 1 xw folr o g W
I-HUR §7 K AT 7T

TSR WEYEY, warT Wt oft ¥
@ WY w7 vy feur & g fdt 5 flt
Ay ¥ ®EX WY 93 | 7 oW www 2 w5
wrd & Wt o wgw @ Fet £ oAy
*W WY ¥tz v vk § | oW gEd
el g k...

ME, DEPUTY-SPEAKER: Please
repest your first submission, 1 was
awst looking into & book,

wg fewd M agem t fe
T ¥ A R or W W g g

(Amud.) Bill
£ e o g o N oY qr-bargE
T URE T AN, Iq & WAE

A gt & forkt g wa @1

The point that I made was this that
when there is a general rule and
there 1s a special rule. . .

MR DEPUTY-SPEAKER: Whet
18 the special rule here?

ot gy femd  dar A7 wr fw
fsrarr a7 W gw A7 &8 far woawd
®T @ § | BN UY Aqal 97, HITH 97,
wwt %7 7 ¢ AT g W ¥ ¥
% A gy serera 7 fawrnda &0

SHRI SHYAMNANDAN MISHRA:
The hon Minister of Haillways has
referred 1n his <tatemeni to the let-
ter and stated that it was @ forged
letter It was nobody's business to
say at that stage that the letter,
namely, the representation that had
been made by the MPs, that was a
forged representation But he thought
it proper to say that it is a forged
document even in the privilege mat-
ter

ot vy fody  xt Ay fdasi &
m it e §, o ek gayfew
wr Firaw sy v @ 1 v el ot wrn
{—wiifi: ag s & warwa & wwae
s am & fed W s
G ETATRE N B fea-ermw

T GHTATG WIWET, T AT
AW E o dre fiay & §5 MY w
fumr, wivd dege et e
§, wiifi pirw wre & fotg vt wwwd
% d, ww & & fud f ww o
fedww  wra & | % oW feday o vt
o M w wew At 180 e
T e o) Wi WY agt ey | o
fod 7wy fowad gl & swgw &
fardk 1 wmw wayfes © Giawr & v
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[y a forrd]
7 st adt wgw ) difve o Haw
g weEwd

we & vy sTEAT §—ar e
wgw % vy fedax & 39 fawT ¥
% fed senw TmR o T @ o
wodi § 7 20 T & o1 % ©@a
AT §f W wedt | W™ Ag w A
aY ¢w fod &1 vk fis s fraw fear
givasy fawbaR Fov @ &
gy o Oue W afed

The whole statement is dishonest
from A to Z.

% ST W GHRT FE TG E—N A AT
W AR AR R RCQIE

ot o g QR (TR W)
wraz a1 faoffa &

off vy fod ¥ frq wg wr g
o ag femsimez 81 v & wmw ar
s G 2 oY aew W T gy
wWHY agil—

“The expression ‘“‘incurred or
authorised” had not been construed
s0 as to bring within its purview
the expenditure incurred by a poh-
tical party in 1ts campaign or by
any person other than the candi-

date unless incurred by such third
person as the candidate’'s agent.”

W AE ¥ A wgranE
mdfee gur # 3% 4T SoeRE
g, w wTew g ?
owdfwat a1 wr  faar, Sfes
oWrogee oRidfaT AT W geT—
et el yifis G e @Ay
&q 3% ot T ¥ vy §, Wi
weifast o v 5§ aw i

o A s T §—ug i e
8. ag qrusdde & sormr Wi

(Amnde) Bilt
Y (racRtwr B fu wmd
g et §—ue fowrlt e,
dww fowerd wifed—ig
w wen ¥ B o own g2
On the facts of each case and the evi-
dence adduced in a court of law, the

Supreme Court decides whether the
expenditure 18 authorired,

7g g1 g 1 9T A 0T § UG AT g
F—T Tl (qwacR ) W
zHr ¥, g & ¥, war 99 ¥ fawz
Traemy ?

oft warerea sy 7Y R & IETT
4

ot oy foerd - xolft g & o
ST WTET IBT T g—ax 10 frw-
AT §, Wit A ¥, waigfie
. werwrqw §, i & WO g
t amimgh &, mfzazs § 1 ga MRy
5 B W EATQTT B W wi g o
e ¢ & whgd—ug famr aman A, ..

sft wme few . T 47 K
C (g

ot vy foy 7397 fue vy
R §1—uTa G 1 axfud, gut dewt
@ ® gediqe fifad ) ag el
w §? gz ey At feeltd ) W
A q Wi T wE ug § A ww
a difed—wreiqmr & foar §—-
Equality before law and equal pre
tection of law.
waT WY g HAw i og fadt fe gy
® ag awa g f& A wnige
wdt wvi wY fowrd T 1 g
¥ oy A dfem ¢ 77 ¥ om W
TTHeA ¥, W graiqwa § I WY
W T aay §, " iy
o aru v § W w wea o e
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o § e v awd BN gw ¥ W
Rore wt we wihr TR | —_

%o ¥ gumrgE W WK
WERT CTRAT T EH W7 GAEATH
& § & wre Afex widvedns S w3
W 1 am vgd §—=fy, v fawre Aiw
w@d e fawe eax N
Y wg1 wifegd qr—Ffesiz faw ar 3%
sy ¥ W™ w7 W 9 AT
am, e wediaty & ofed o aeT
TR WG B TE F TR AT A waR

g+t #rzm ot & #ft 9, W
Wq WO TET AT QAT IR AR
& vy g1 ¢ fa ug va wigee wiT -
stz fasr § 1 57 oaa ww feema
¥ Awww 77 (1) seA Wit
97 71 fagwa s | 9% w78 AT /)
1wy oowcTRWS ¥ w7 AN
& fenfew famr oy gaar &7
fow Avg AW ¥ Ay 0 AW
ferfen adft famr o 5@ § 94T AV
gReaws &g g arasrfRafa
AT R IR T
sfew wwarg

16 s,

ot Qo %o Qwo W ¥l FWTH
Fyaffaws T4 L WC AT wERTET

ot wy fd A o7 Af s fr
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SHRI SHYAMNANDAN MISHRA
Mr. Deputy-Speaker, there are two
pomnts for your consideration. One
is that, since this Bill seeks to pro-
tact the persops involved in 180 cases
which ere pending now before courts
of whether it would not be mn
for any Member to refer to

in 180 cases which
seeks to protect. After all,

iy

{ 41and ) Bull

these 180 cases form the basis for a
measure of this kind Therefore, you
should consuder whether it would not
be 1n order,—although I have not re-
ferred o pending cases, this i1s a point
which occurs to me

sfiwy fod w7 W1 180 FAA
famram AL swEAE 5 owe-
AW THRTAT & 7 W s
& w97 & a7 qear g fa waie
ol o R i LR T

He should give the detarls He can-
not misleaa the House

SHR1 SHYAMNANDAN MISHRA
My respectful submission 15 that one
will have to go

MRl DEPLTY-SPEAKER Anange-
et of convenence.

stwg foerlt A fareft wr ot
& wmd Q¥ FTA g W =
HTEE A LT AATG 0 W7o T gl

MR DEPUTY-SPEAKFR Tne
ponts any gettan, moy  nteresting
now

SHRI SHYAMNANDAN MISHRA
If the solicitude that Le, at the basis
of this measute relates to the 180
caseg, then one will have to go tnto
the wontents of those 180 cases O,
the Government may be well advised
not 1w biing up a measure of this kind
if 1t does not want those cases to be
referied to If the (ontention of the
hon Law Minster 18 that the basis
lor this measwe 1» those 180 cases
which might be affected i1f no such
Ordinance wete passed or if no such
measure were passed, then the hon
Members would be quite in vrder to
refer to thosc cagses Thal it one
thing for you to consider whether
you would allow this measure to be
discussed and if so whether you
would not permii members to go into
the basis of this messure, m other
words to go into the conmtemls of
those 180 cases.
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Secondly. it seeks to amend section
17 of the Representation of the People
Act. There you have to consider
whether an Amendment in the form
of an explanation negativing the sub-
stantive provision could be permitted
to be moved. If the substantive pro-
vision is allowed to remain. can you
take away the content of the substan-
tive provistion by bringing in expla-
nations which run counter to it? That
is another thing which the Chair will
have to consider. My humble sub-
mission is that, since the original sec-
tion did not contain any explanation.
it is none of the business of this Gov-
ernment to add explanations to it and
reduce the original section 77 to a
nuility. Therefore, this Amendment
is not in order

SHRI H R. GOKHALE: 1 may
make a brief submission only with
regard to these points.

The first thing to remember is thal
there is a distinction between the
doetrine of sub judice not applying to
legislation and of the doctrine apply-
ing to merits of indsvidual cases
which are pending decision in a court
of law. It is well established and I
hope my hon. friend Shri Madhu
Limaye will also concede—if it is
necessary to substantiate it, I will do
go-that the theory that legislation
cagnot be undertaken because there
are certain cases pending, has been
negatived repeatedly and Parliaments
were to legislate. . .

SHRI SHYAMNANDAN MISHRA:
Nobody hes contested that.

§HRI H R, GOKHALE: Mr.
Mshrs, ] am making my pomnt.
Therefore, the ground that as there
are petitions pending or appesls pend-
ing in course, any legislation ~wil
have the effect of being sub judice,
hes no substance. That is one
peint. . . (Interruptions).

I thought bom. Mr. Mishra fook a
vmmaomblentﬁtndolnhhmliﬂ

the
Bill is concerned. That is what be
ssid, . . (Interruptions), 1 am saying
that he has had a choice and

SHRI SHYAMNANDAN MISHRA:
What did you say about me?

SHRI H. R. GOKHALE: If you
kindly hear me, then, I will be able to
tell you ..

PROF. MADHU DANDAVATE
(Rajapur): He did not say anything
derogatory.

BHR! H. R. GOKHALE, AL that
time, he did not say anything with
regard to the merits of any case. You
referred to what you thought were
the merits and the demerits of this
ordinance and as to why, according
to you, this ordinance should not be
a . I fully appreciste and
understand that and I gubmit thet
was the correct attitude 1o take.

Now, if leguslation is not sub judice,
as it is said that it is nobody's case
then, the question arises, whether in
respect of a discussion with regard to
legislation it is lLikely to affect cases
which are pending in couris, as it i
sald that it might affect a number of
petitions and appeals which are pend-
ing in the courts. ..

SHRI MADHU LIMAYE: Who seid
it? .

BHRI H. R. GOKHALE: 1 haw
said it and I will substantiste it.

SHRI MADHU LIMAYE: So man¥
casies 4ve pending. ,
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SHR! H. R. GOKHALE: It is
wrong to say that there is only one
<. in  which thw question has

«risen. . .

SHRI MADHU LIMAYE: How
mény cases are pending?

SHR1 H. R. GOKHALE: I am not
¥eplying to the main debate. At the
moment, | may tell the hon. Member
thet 1 will give hum figures to show
s to how many cases in which the
guestion of election expenses 15 in-
volved are pending in the Supreme
Court. I can tell that at the moment.

SHRI SHYAMNANDAN MISHRA:
None of them has moved for protec-
then.

SHRI H. R GOKHALE: 1 am
oealing with one pomnt and you are
referning to something clse.

The question 15 that theie are
pending cuses und the cases are not
unly one but, as I said, they are more
ihan one There ure quite a good
r.umber of cases which 1 will substan-
t:ate when 1 am replying to the de-
lvate‘

A 1eference was made to what 1
was supposed to have smd in  the
Presy discusston 1 did not refer tu
vhe menits of any single case. I only
mentioned the fact as to how many
petitions were pending  Nobody can
prevent anybody from saymng. . (In-
ferruptwnus). It is a statement of
fact that petiions sre pending To
say that 1 one thung and 1t 18 another
thing to suy that I will pick out a
particular petition—I am not refei-
ving to any particular petition—any
petition, for that matter, and then
discuss the menis of that petition . .

AN HON. MEMBER:- Here 1t is.

SHRI H. R. GOKHALE:. . . so that
the discussion of the merits of that
potition will affect the fair trial of
that cass. That is a very different
matter, They cun certainly say that
20 many cases are pending. If they,

Lamnd.; Bill
want to contradict me, they can do se
and say that 30 meny are not pend-
ing. That is a different matter. But
the fact iz that in view of the judg-
ment of the Supreme Court, it was
thought necessary' that cases which
are pending and in which this ques-
tion has arisen, ought to be covered
by an ordinance to bring the true
effect to what we thought was the
intention of the legislature.

This is not the first time that this
has been done. Legislation has beem
passed by this Parliament, by other
legislatures many tumes on occasions
when, as a result of the judgments
of the judiciary, it has become neces-

SHRI SHYAMNANDAN MISHRA.
There 1s no dispute about it.

SHRI H R. GOKHALE: It has
become necessary to set at right or
at rest any doubt which might have
arisen with regard to the true inten-
tion of the Parhament or of the legis-
lature, Now, 1f this Parliament
approved thig Bill, then it will mean
that the Parliament approves of the
fact that the intention of the legisla-
ture was this. Therefore, my sub-
mussion is. that there is no question of
any discussion with regard to ilhe
merits or demerits, the facts etc. or
questions arising 1 any particular
case

The last point which was ramsed by
Shrn Madhu Limaye was with regard
to the Explanation First of o, I do
not understand how thiz can be a
matter of prelimunary objection at all
because I am asstounded to hear that
this goes to the root of Parliament's
vompetence to discuss a Bill like that.
In the course of discussion the Mem-
bers will be entitled to say this can-
not be done—although I do not admit
that this cannot be done—but You
will be entitled to sav that this can-
nwy be done

Finally, I would say the whaole ar-
gument proceeded on the assumption
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that there is contradiction hetween
the Explanation and the main Section,
it is as it were to negative the mamn
Section that the Explanation has bheen
given. This, I submit, is not correct.
The purpose of the Explanation inter
alig is to clarify what is the intent of
the main provisions. That 1s the pur-
pose for which Explanation has been
given. There is nothing contradic-
tory so far ms the Explanation in the
proposed Bill and the original Section
is concerned. I submut these questions
cannot arise at uny rate at this stage
There is no rule. There is rule in
respect of introduction of the Bill but
there is no rule in respect of motion
for consideration. I am putting it on
ihe ground that these objections have
been raised and, 1 believe, the con-
sideration of the Bill should go on.

. ot wg fed U & At
F IRy AY #0999 A G A
¥fwr @y wis femen w@ afm
F 4% oF A F FZ wTEAT o
(§axodw) arq wfem 7 33 § yefem
Tag g W OF R AR
% ARy fuw fem € € fPma 2
Tfen ¥fem—— (Ceegim) # Al &
grar qrgar At afay & g s w7
feur 41 f& 23 = | UF ART AT
fosr & wada ¥ 40
There are several petitions which
have taken the ground of excessive
expenditure.

A g\ A o gy Wi & o9a F
W NI AR UN W WA AW 47
wfwwre § 1 o frefafmie o ¥
wok § ¥ wed waea ¥ frq us 4w
o s\ g W wawa ¥ feg gad
e wff w7 fogw o Wiz 7
§ o wnw w7 A ST g
Wi v @ W U aRY
w1 e four § oo feies & ewia
¥ Y g Wt WY 3F ot WY ANy

(Amndt) Bill
W k1 o Foelt ok folR
gar(t wm arfr g wrg Afafess |
1w & feafafadma oy gor wfed o
A wre dRy |

SHRI H. K. L. BHAGAT: Refer-
ence to a general situation in the con-
text in which certain legislation is
brought is one thing and commenting
on the individual cuses is another
thing. Ewvery legislution has a certain
background. The Law Minister has
mentioned its background. The Law
Minister has mentioned the general
situation that various cases are pend-
g and this will apply to all coses
which are pending. This is a refer-
ence to a general situation which is
quite different from commenting on
individual cases.

SHRI MADHU LIMAYE: [ do not
want him to restniet the scope of the
discussion

MR DEPUTY-SPEAKER: I would
not give my ruling so easily. I would
hke first to understand what are the
issues,

Now, 1 would lLke to understund
very clearly about the 1ssues involy-
ed We are discussing certain points
of order 1 completely agree with
the Minister that there cannot be any
objection to a Bill at the stage of
consideration. But, gince the name of
the hon Member, Shri Juneshwar
Mishra is mentioned here, 1T thought
he wanted to raise a pownt, This
is already on the order paper. 1
thought that some sort of decision has
been arrived at. It 15 none of my
duty to commeni on what has been
agreed to. Thal 153 why 1 have al-
lowed him to raise his point. Now I
see from the submissions made by
different Members that there are two
issues on which perhaps the Chair is
expected to give g ruling—one is
whether a discussion on thiy B
should preclude reference to the
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Shri Chawla because a review peti-
tion is pending. These are the two
questions which were posed. Let
the Law Minister give some authori-
'tative information about that,

SHRI H R. GOKHALE: Mr.
Chawla’s review petition had been
filed in the court. I do not know
whether it has yet been admitted.

MR. DEPUTY-SPEAKER. These
are Lthe only two questions as far I
am concerned. Mr. Limaye has also
made unother pont. [ did not refer
to it becauss I do not thinh this s
the point of order. 1 thought that
this 1s regarding the merit of the Bill
It 18 for this House to decide. It
has nothing to do with the pomis
of order.

Now, even if we sit for two weeks,
we cannot go into all the 180 cases.
The third point 1s regarding the meril
of the Bill. That s why I did not
pay attention to it. The point here
is that if, suppose, the Chair rules that
this Bill does not bar reference to
the different cases or the facts of the
different cases in different courts,
then, of course, the discussion {akes u
different turn with different compli-
cations. I am saying that it iy very
vital. But the case of Shri Chawla
is peripheral and we need not g0
into it.

Let me firgt state what are the aec-
:p!ed practices. Ome of the accept-
practices is that we do not dis-
cuss the merits or the facts of any
case that is pending before the court.
Phis is one of the accepted practices

SHRI MADHU LIMAYE: That is
in relation to the Bill

MR. DEPUTY-SPEAKER: I am
coming fo that. I will come to this
Bill and that is why | am giving

(Amny.) Bill

great importance to the points you
are making. This is one of the ac-
cepled practices, We do not, because
1t is sub judice. Another is that the
Jaw making power of this House is
un-fettered. Whatever be the case,
the merits of the case, Parliament can
make any law.

SHRI N, K. P. SALVE: Subject to
Constitutional provisions.

MR. DEPUTY-SPEAKER: Natu-
rally. You can even make an uncon-
stitutional law. It is for the Supreme
Court to decide, whether 1t 1s consti-
tutional or unronstitutional Your
right 13 un-fettered. But, we are ex-
pected to take all these into conside-
ration. Even hypothetically, i you
make such a law and you will be
taken care of by the Supreme Court
o1 the High Courts. That 1s a diffe-
rent matter  Therefore, the question
of sub judice does not sland in the
way of law making here. These are
the two things. But, here, I think wu
ot dealing with a situation that i
1ather unusual. I would like. . .

SHRI INDRAJIT GUPTA- Be
very cautious.

MR DEPUTY-SPEAKER: 1 am
very cautious I know.

SHRI INDRAJIT GUPTA- Don't
rush in

MR DEPUTY-SPEAKER: I donot
rush in 1 am not a fool to rush in
where angels fear to tread. Bui, hert
15 a very tickligh issue, because a-
the Members had said and I think 1
have also once heard and saw—I do
not know whether 1 should say the
word ‘beautiful'—the uttractive face
of our Law Minister on the Televi-
siom. . .

SHRI MADHU LIMAYE: Why da
you hear the radio and see the tele-
vision?

MR, DEPUTY-SPEAKER: [ saw
the televigion. When the Ordinsmee
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the Bill now is to give
various Members of Parliament and
Members of the Assemblies ,against
whom there are election petitions.

SHRI MADHU LIMAYE: Protec-
tion from the judgement of the Court?

MR. DEPUTY-SPEAKER: What-
ever it 1s, against whom there are
.election petitions in various Courts.
Thig is the basic thing. This is what
the Members are saying.

SHRI SAMAR GUHA. Protection
from Parliament.

MR DEPUTY-SPEAKER. I fully
agree with the Minister. Once this
House in the exercise of its legisla-
tive power makes a law cor brings
out clearly the intention of that law,
Courts are expec'ed to interpret or
10 act according to that law. Once
we pass this, they will have to go by
that. Here, 1t 15 said that these van-
ous cases are pending and that is why
to give protection to that, we have,

SHRI MADHU LIMAYE:
tiap from what?

MR. DEPUTY-SPEAKER: From
the effect of the judgement. That
is the purpose T think the Minister
also agrees there He said that this
has always been the intention that a
‘cage like this should not be consider-
ed as an excessive expenditure.

SHRI MADHU LIMAYE: That is
his opinion.

MR DEPUTY-SPEAKER: He
comes before this House to make that
wery clear and to lay down the law
#p ‘thet there is no confusion: in future.
‘It §s quite proper. When it is so0, the

Protec-

SHRI N. K. P. SALVE: The pur-
pose is to supersede the Supreme
Court judgement?

MR. DEPUTY-SPEAKER: I dig aot
say that the purpose is to supersede
the Supreme Court. The point is te
make the intention of the law very
clear 5, that the Supreme Court may
not have any doubt about it. I think
that is the point.

Now if it is to protect these various
members, he will help me in deciding
Whether we can stop there without
asking the question whether they
really need thig or they do not really
need this. This iy my difficuity.
find it very difficult to give my ruling.
As T said, it ig rather a difficult point
which has t; be considered very very
carefully and I cannot give my iuling
offhand in this matter unless the
Minister can help me further,

SHRI MADHU LIMAYE: Unless you
hear our speeches.

SHRI INDRAJIT GUPTA: 1 am just
trying to understand what you are
saying. Can thig question which you
have formulated at the end of yoim
observation whether the persona i
volved in these cases actually need
this protection or not be answered
wmthot gomg into the facls of the
capes?

SHRI SHYAMNANDAN MISHRA:
That is the point.

SHRI INDRAJIT GUPTA: Tha
Question has been raised, de:'ﬁ
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the question you have formulated just
now cannot be answered.

AN HON. MEMBER: Yes.

SHRI INDRAJIT GUPTA: What are
we to do?

MR. DEPUTY-SPEAKER: I do not
know,

SHRI INDRAJIT GUPTA: You have
to make up your mind on this.

SHRI MADHU LIMAYE: After
hearing our speeches, you have to
decide whether it 18 relevant or not.
Only the rule of relevance should pre-
vail.

wl

SHRI C. M. STEPHEN (Muvattapuz-
ha): To suy that this Bill bag a limited
purpose with respect to the cages now
pending i3 not factually or legally cor-
rect. This is a law sought to be put
on the statute book. It will have two
eflects. One 1s the effect on the cases
mow pending, the gther on cases which
may be coming hereafter—it 15 a gene-
ral law being formulated.

There are two types of cases. One
aimeqd at the particular issue formulat-
ed by you may be relevant. But hers
i an amendment of the election law
which will have effect not only today
but tomorrow, for all time to come.
1t will have certain statutory effects,
the statutory effect will certainly be
thoge cases which are now pend-
also, That is all, But this is not
only or main purpose—that is a
effect. For fulure cafes also, it
an effect.

My submission, therefore, is that it
the principle we are grappling with.
the purpose of the Bifl, apari from
the principle, Iy only to protect the
cutes noWw pending against the effect
dhmfgﬂﬂmm

.

FpEéEs

e

{Annd) Ball

the question you postulated msy be
relevant; not conceding that il.ll!m-
levant, it may becoms relevant. But
when a law is enacted, it has some
effect, What it says is that certain
caseg will not have this protection but
certain cases will certainly have pro-
tection. Therefore, in discussing that,
the question as to whether these need
protection need not be gone into at oll

SHRI MADHU LIMAYE: Why not?

SHRI C. M. STEPHEN: Becaus: the
purpose is not to protect. If the eflect
of the law is such as will give protec-
tion, those cases will be protected.

SHRI MADHU LIMAYE: Read the
statement oI objects and reasons,

SHRI C. M. STEPHEN: If the effect
of the law is that they will not get
protection, they will not get protec-
tion.

SHRI SAMAR GUHA: The slatement
of objects and res-ons i categorical.

SHRI C. M. STEPHEN: That is why
I se1d two types of law are possible, If
specifically it iz mentioned in the law
that such and such judgment will be
annulled or such and such cases pend-
ing will get such and such protection
or such and such law which has been
wvalidated will be put in the schedule
of the Constitution, if these thinge
are done, then the fucts with respect
to those cases will have to be consi-
dered. The Minister might have made
a statement that these caseg are also
pending. But my submission is that
the law is an amendment to the elec-
tion law completely. Therefore, let
us forget the fact of some cases pend-
ing, what factg are there. Even if they
are not getting protection, stil] the law
will have to come into effect all the
same. Therefore the facts of the cases
are absolutely irrelevant and cannot
be gone into. They are not before the
Howse. Rules 78 uyg what should
diseussed at thi. » “On
refarred to in rule T bciw made the
principle of the Bill and its provision

¥
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may be discussed generally but the
details of the Bill shall not be discuss-
ed further than ls neceszary to explain
its principie.” What we are now cen-
cerneq with ig only the principle of
the Bill, not its application with res-
pect to cases pending or which may
be coming up. What we are nos com-
petent to discuss is only the principle
of the Bill nothing more than thatl..,.
(Interruptions.) The question is whe-
ther for the purpose of discussing the
principles of the Bill certain facts with
respect to caseg pending should be
adverted to or not, whether adveruing
to the facts of cases pending ia absn-
lutely necessary or relevant. My gub-
mission is that the principle of the Bill
cah be complelely and exhaustively
discussed without referring to the facts
pending judicial decision. My 1wo
arguments are: What you are entitied
to discuss at this stage 13 only the
prnciple, and secondly for the purpose
of discussing the principle of a Biil
the facts of the cases w!ich may be
pending are unnecessary and inele-
vant, therefore they need not be ad-
verted to.

SHRI MADHU LIMAYE: If the dis-
cuselon of the general principle rvo-
quireg certain facis to be adduced mn
support?

SHRI C M STEPHEN: Mr, Limaye
ig gving into relevancy and permissi-
bility. Relevancy 1s circumscribed by
certain rules of procedure. Something
may be relevant. But there are cer-
tain rules of procedure which say:
thuy far and no further, even if rele-
vant. Rule 352(i) says that a Member
while speaking shall not refer o any
matter of fact on which a judicial
decigion is pending. There is a distinc-
tion tg be drawn betweep cases pend-
ing and facts pending judicla] deci-
sion. You may generally refer to
cases but you cannot refer to facts
pending judicial decision. The rule of
relevancy is g mandatory provision. I
havg already gubmitieq that it is not
relevant. But even if it is relevant it
cannot over-rule the mandatory pro-
hibition in rule 382(1).

{Amndt) Bill

My friend Mr Limaye gays: what
about tha privileges. The Constitution
contemplates two types of thiugs: ohe
is the rules of procedure. The other
18 the rights and privileges of Members
of Parliament. Article 118 covers the
Rules of procedure. Rules of Proce-
dure have been framed and they have
been codified and they are binding on
us, and therefore we do not look up
io the British Parliament in this
matter. With respect to the privilages
there is article 105(3) 1n our Consii-
tution and that applies to our privi-
leges

“In other respects, the poweis,
privileges and immuniticg of ewh
House of Parliimcnt, and of the
members and the committees uf each
House, shall be such as may from
time to time be defined by Parlia-
ment by law, and, until so defined
shall be those of the House of Com-
mons of the Parliament of United
Kingdom, and of its members and
committees, at the commencemeni uf
this Constitution ™

So, the rules of procedure are framed
here and the House of Commong does
noi come in  But about privileges, wc
nave advisedly refused to {rame the
law and we are being governed by the
precedents of the House of Commons.
according to which where the jurlsdic-
tion of the House comes, the magis-
trate's court does not come in and the
sub judice rule does not apply. There-
fore, privilege matters aré not subliect
to sub judice. This is not 2 privilege
motion. Thig is procedural. Undec
rule 352(1), the principle alone can be
discussed withoug reference to the facts
of any case. When you discuss the
principle, you are governed by the
rules of relevancy ome of which, i.e.
rule 382(1) says that you shall not
refer to any fact which is pending
judiclal decision. You should not
permit any irrelevant or unnecessary

reference to be made.

SHRI N. K. P. SALVE (m;u’}‘i.?fa
the objection t ]
rcaningtt) dsbate on the Bl is pet
pousible unless facts of b
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matters are veferred to. [ shall show
you precedents on this polnt and the
ruling given by the Chair where a
Sinllar situation arose and a member
ralsed an objection that a particular
motiun could not be debated without
relerring to certain matters which
were pending in High Courts and the
Supreme Court. The Speaker ruled
that the motion nonetheless would be
gebated excepting that the facts shall
not be referred to. Actually, no facts
involved in any case are at all ger-
mane to the consideration of this Bull
a1 all. What 15 the object of this Blll?
The object of thig Bill is 1o restuie the
law to ils position status quo amte
Kanwar Lal Gupta vs, Amar Nath
Chawla’s case, the postulates of section
71 ay it was intended and understood
before this judgment was rendered by
the Supreme Court was sought to be
restored, no more and no less. The
facls ¢f each case would remain whal
they are; they would continue, they
Jre unaltered, o far as thig Jaw js (on-
eerned, whether this Jaw is made ~r
3= not made All that we are seeking
10 do is, on a principle, to take a deci-
on, should it commeng iteself tu this
House to pass this Bill. that section
977 will not include party expenses.
That was the clear +1iew of the
Supreme Court also in Boddepalli Ra-
Jagopala Ran vs. N G. Ranga AIR.
1971-78C267, where in terms 1t has
heen stated—and this case has not
been considered 1 Amar Nath
Chawla'g case—

“Expenditure, if any, incurred by
the party which sponsored the can-
didature of the candidate cannot be
taken into account for the purposes
of determining whether the corrupt
practice within the meaning of sec-
tion 123(g) was committed oy the
candidate.”.

Therefore, the ‘entire endeavour is to
restore the law to the position at
which it stood before this decision of
the Supreme Court was rendered
Therefore, the basic premise on which
the entire objection is founded, that
this sart of reference to pardeular
fuets and cases g utlerly indlspensa-

tie People 50
(Arae) Bilt

ble, is, I submit, utterly unienable,
in argument, if I mey ral] it, of des~
palr, and possibly—I do not like to
state that gince Shri Madhu Limaye
has gone away, at his back—I think it
is very highly politically motivated.
They want to bring in irrelevant mat-
ters, utterly matters unrelated to the
principles involved in this. For this
purpose, permission 1, being sought,
and if that 1s so, such permission ehall
not be granted by the Chair, (Inter-
ruptions) .

SHRI SAMAR GUHA.: This Bil; from
A to Z is political,

SHRI N. K. P. SALVE: I am refer-
ring to the decision of the Speaker in
an identical point He was in the same
predicament ag you are in today, And
thig is the precedent, at page 801 of
Kaul and Shakdher, which reads thus:

“On September 26, 1955, ifter the
Minister ot Home Affairs had moved
the motion for consideration of the
Prize Competitiong Bill, 3 member,
un a point of order submitted that
the subject-matter of the jegislation
being sub judice, the discussion on
the motion should not be proceeded
with.”.

The facts were on all fourg on that
point of order. as they are today.

“He argued that the subject-
matter of the proposed legislation
fell wathin entry 34 .. of the State
List and the validity of certain laws
dealing with the same subject had
been challenged in the High Court
of Bombay. The High Court bhad
upheld the contention of the peti-
tioners ageinst which the Bombay
Government had gone up in appeal
to the Supreme Court and the cques-
tion whether the subject-matter fetl
within the State fielq was pending
adjudication by the SUpreme Court,
While the matter wag pending, the
mentber contended, it 'would be afms-
cult to have a real debate without
reference to the matters which were
sub judice.”
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That is what iz stated today.

“The Speaker ruled out the point
of order and observed thar the
debate in the Housa could not pre-
‘judice the hesring of the appeal by
the Supreme Court, The Speaker
allowed the debate on the motion
to proceed, with the only hmitation
that members should not refe: to
the factg of the particular case under
appeal.”

Thig is a precedent, an extremely
healthy precedent. In view of the fact
that under similar circumstances a de-
cision of the Chawr exists, I submit thut
there ig absolutely no warrant at this
juncture for both the points ol order
to allow or to grant permssion to any
Member to refer to any facts whatso-
ever of any particular case which 18
sub judice,

SHRI SHYAMNANDAN MISHRA:
At the moment We are on the subject
of what ghould be the scope of the
discussion, withi, what ambit the dis-
sussion hag to remain confined. May
1 draw your attention to the State-
wment of Objects and Reasons, particu-
larly the sentence:

“In view of the effect which such
interpretation might have particu-
larly with reference to the candi-
dates”

I want you to underline the wourd
“peirticularly” here—

“sgainst whem election petitions
ate pending, it became urgently
necessary to clarify the intention
underlying the provisiong contained
in section 77 of the Representation
of the People Act, 1851, aamely,

(Arandt) Bill

concrete intention. It isviot mentionsd,
in a vague way, it ig the real congrele
intention behind this measure, If thia
is the very basis, the foundation of
this measure, would you not permit
hon. Members to go into this very
foundation?

Then, it hus been urged by some
hon. friends on the other side that we
are at the consideration stage and,
therefore, we have to remain confined
to principles and we cannot go into
the facts. May | submit to you that
there are certain facts before the court
wlich a'e public facts? 1 can get a
cupy ot the affidavit, as that is public
document I can get the submission;
made before the court. Those facts
are really public things. There 1
nothing secret about them Whethet
they will influence the judgment ot
not, that 1= another matter. If thege
fucts are available ty us und if we
seck to present those fact. before you
su that you might consider whethet
this Bill is mn order or this opught to
have been presented or not [ think,
that 15 perfectly a legitumate thing fo:
us to do.

Only by using the word ‘“facts”,
please be clear in you; mind that you
are now tiying to impose a blanket
ban which cannot be accepted because
many facts are really available to us
Those facts can be obtained from court
on fee, on an application and s0 on.
Those facts cannot be barred from us.
Do you really suggest that those facts
can be barred from us? It canot be
If I want the facts from the courts.
they will be made available to us. How
can you take objections to those facts
being presentad to the House? If
those facts are really available tp us
by the courts, you cannot come in the
way of presenting those facts before
the House.

SHR] NAWAL KISHORE SINHA
(Muzaffarpur): They are mere allegs-
tions, not fects. .

SHR! SHYAMNANDAN WISHRA:
Then, the facts would emergs alise
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of? Wherefrom would we produce the
faits? Would we produce the facts
from our hats?

SHRI JYOTIRMOY BOSU: Let the
Governiment circulate all the plaints
in respect of 180 cases so that we are
sble to apply our mind and come pre-
pared to digcuss this Bill in a useful
way.

SHRI SHYAMNANDAN MISHRA:
80, my humble submission ig that if
this measure seeks to insulate, and
that ig the primary intention of this
meagure to insulate 180 cases from the
effect of the recent Supreme Court
Judgement, then thig House will have
to go into many aspects of 180 cases
It is the Government which has made
the basis of this measure. It is not
shis House which has made the basis
of this meesure.

8ir, the hon, Minister, the Govern-
ment, can accept the veiled woman as
a bride. But this House cannot accept
the vieled womsn as a bride. If you
say that we only touch the profile but
not those cases, that we accept the in-
junction of the hon. Minister in this
matter, upto what point to go, from
what point to come back and all that,
that cannot be accepted.

MR. DEPUTY-SPEAKER: Very
colourfu) language that the Bill is a
veiled women,

SHRI BHYAMNANDAN MISHRA:
Once you permit yourself to use these
very cases as the basis of this measure,
you cannot prevent us from using the
sme cases as the baals for our argu-

MR DEPUTY-SPEAKER: I am in
» jam!

SHRI N, K. P. BALVE: The precs-
deat {3 clear betore you, Sir.

MN. DEPUTY-SPEAKER: It you
heve quoted that precedent, 1 must

virnd.) Bill

have to go into the entire case and
satisfy myself that it is on all fours
with this.

SHRI H. K L. BHAGAT: Sir, 1
would request you to kindly read the
last paragraph, as a whole, of the
Statement of Ob,}ecln and Reasons
with me,

1 quote:

“However, in the 1ecent case of
Kanwar Lal Gupta vs. A, N. Chawla
and others (Civil Appeal No. 15423
of 1972 decided on 3rd October.
1974), the Supreme Court has inter-
preted the afuremcutioned expres-
sion “incurred ur authorised” as
including within [ty scope expenses
mcurred by a volitical party or othe:
person referred to above”

“In view of the eflect which such
interpretation might have. .

1 lsy emphasis on the expression

‘might have’,
“In view of the effect which such
interpretation might have parti-

cularly. "

Again, 1 am emphasizing the word
*particularly’.

.Yparticularly with reference io
the candidates against whom elec-
tion petitions are pending..”.

Now this is the operative part of the
Statement of Objects and Reasons:

“, .t became urgently necessary
to clarify the intention underlying
the provisions contained in section
77 of the Representation of the Peo-
ple Act, 1851, namely...”

This is the dominant intention of the
Bill;

“ that in computing the maxi-
mum amount under that section, any
expenditure incurred or authorised
by any other peraon or WBody
of persons or political parties
should not be teken inlo aceount, As
mwumtinm.th‘l
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President promulgated on 19th Octo-
ber, 1874, the Representation of the
People (Amendment) Ordinance,
1974

If you read the whole paragraph,
you will find that there is no scope for
interpreting it differently. The main
purpose of this Bill is to clarify the
position of the law, principally and
predominantly. Reference to the cases
comes. But incidentally as I submitt-
wd, the expression here is ‘might have',
It might have the effect or might not
have the effect, Therefore, to say that
this Bil] is being brought predom:-
nantly or principally or primarily to
protect any particular caseg is totally
wrong interpretation of the Objects
and Ressons of this Bill. The main
purpose is to enunciate the principle,
to clarify the position of law., That
is why the paragraph savs:

..In view of the effect which suth
interpretation might have particu-
lerly with reference to the candi-
dates....”

Thie is also for application to all
future cases which might occws. There-
fore, to put an interpretation that the
Government hag considered all those
cases, has gone intp the facts of the
cases, is wrong. How can Govern-
ment do that? The fact; have to be
established by courts. The facts will
be found out by courts, Therefore, the
predominant intention of this Bill is
to clarify the position in principle. in
law, It mght have repercussions on
the pending cases or it might not have.
Every legislation that is brought forth
into this Houge will have one repre-
cussion or another on any other case
irrespective of the fact whether in
the statement of Obhjects and Reasons
a general or incidental reference to it
is made or not.

My hon. friend, Shri Shyamnandan
Mighra, was giving a very interesting
interpretation about facts, He says
that they know the facts from the
Press. The facts on which the court
hag to judicially determine ure not yet

?’H?‘w{e a6
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factg in the real sense of the term.
Rules specifically say that the facts on
which judicial verdict are pending are
not ac! facts. They may be alle-
gations, they may be absolutely false
allegations. You may treat them as
facts, but the court may ultimately
spy that they are not facts.

Even with regard to privilege mat-
ters, though arademically it can be
said that. irvespective of the power of
the court, where certain facte have to
he ascertained which are common- to
a privilege motion and to a judicial
dotermination, on which conclusions
cun be drawn by the Parliament or by
the court, academically, theoretically,
it could be said that the Parligment
has the power. Yet, in fact, in prac-
tice, even in the Privileges Commit-
tee—I had been a member of the Pri-
vileges Committee—where the same
facts have to be determined by the
court of law and the same lacts have
1v be determined' by the Privileges
Committee, the practice in the Privi-
leges Committee has been not to start
a paralle]l inquiry but to wait for the
determination ©of the tacts by court.
Cases have been kept pending in the
Piivileges Committee, walting for the
court verdict. Therefore, my respect-
ful submission is that where the gb-
ject of the Bill is to protect the pend-
ing cases, the law is had. The object of
the Bill is to lay down the law for
future time which may affect pending
cases or which may not affect
pending cases and a reference to this
comes only as a matter of incidence, as
an incidental matter and which is
rightly referred to as only an inciden-
1a] veference, That is the major inten-
tion to clarify the principle as laid.

Now all these things they are bring-
ing in obviously with political mo-
tives and to draw ceriain conclusions
and for certain purposes. Therafore,
my submission iy to read that
Bill primarily intendeds to protect
pending cases would be wrong in
light of the submissions T have

SHRI] INDRAJIT GUPTA (Al
Unfike many hon. Members who

E issz

g
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been speaking, I am like you not a
lawyer, ...

MR. DEPUTY-SPEAKER; We are
in the same boat.

BHRI INDRAJIT GUPTA: I am re-
ferring to the question unce again, with
your permission. The question you
have posed before the House ay the
end of your observationg a little while
ago, according to you, is: whether or
not these pending petitions actually
require the protection of this ordinance
and Bill. Now, to that, I wish to add
a supplementary question. How are
We tp be a gatisfied on this point?
Who is to satisfy us on that? Some-
body hag to satisfy us. Simply this
bald statement made in the Statement
of Objects and Reasons will not suffice.
Somebody has to satisfy us. We can-
" not just take, at the face value, an
assertion made by the Government
through the Law Minister. Therefore,
it is obvious that when replying to
this question, some in‘ormation, some
data have to be supplied by the Gov-
ernment, It has not been supplied 80
far. He says, ‘When I reply at the
end of the whole discussion. [ will
give certain facts’. But that should
have come here first of all in the body
of the Statement of Objects and Rea-
sans.

Now, Sir, in that my difficulty is this,
that, if out of these 180 cases, there are
some, whether they are a few or many
or if it is only one case, I do not know,
in whith the sllegation...

EHRI JAGANNATH RAO JOSHI
(Shajapur): One at least I know.

SHRI INDRAJIT GUPTA:... {5 con-
cerning excessive election expenditure,
expenditure in excess of the prescrib-
ed ceiling, even it it is only one case,
1 suppose, Mr. Gokhale can come und
say that since all these cases involve
hon. Members, either of this House or
of gther Houses ...

SHR] SHYAMNANDAN MISHRA:
Asmemblies,

(Amndt.) Bill

SHRI INDRAJIT GUPTA: Aj alw
the Houses in the States, he may argue
that even if there is only one such case
and if the other 179 cases rest on other
pieas, not on the plea of excessive ex-
penses, 'even then, since the rights of
al] members are equal, I am duty
bound, in order tp protect the rights
of that one member, out of 180, to bring
an ordinance like this. I am giving
an extreme example because he has
already stated that he could not give
the exact figure, that there are a good
number of cases pending, which deal
with excessive expenses.

The pomnt of prmeciple involved
seems to be that even if there is one
cage involving excessive ‘expenditure,
whether the Government has a vight
or not—I am not going into the merits,
merits we will discuss later—to come
forward with this type of legislation on
the ground of protecting the right of
that member. My difficulty is...(In-
terruptions) 1 would have understood
if this ordinance was in terms of What
is stated in the Statement of Objects
and Reasons, and the Government had
taken this step—because nobody likes
ordinances in any case—and if the
application of thig ordinance had been
specifically restricted to only pending
petitions gnd the Government had said
that as for the future, let us all sit
down and have a discussion, we want
to consult the Opposition what to do
but for the time being, because these
cases are pending and we want to pro-
tect them, we are having this ordi-
nance which specifically states that its
applicability extends only to the pend-
ing petitions, as for cases in the future
we are mot doing anything just now
and we will sit with the Opposition
as expeditiously as possible and have
a discussion and take their views into
consideration.

17 s )

BHRI SHYAMNANDAN MISHRA:
That is in fact what the hon. Law
Minister said to the Press that for
future we are prepared io discuss this
matter. We do not stand permanently
for this view that this expenditure
should not be included in the nocount
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of expenditure of a particular candi-
thte. For the future our mind is open
on the subject. This ig precisely what
he hid said to the Press.

(Interruptions)

SHRI MADHU LIMAYE: Would Mr.
Mishra be satisfled if Mr. Gakhale
says that on compassionate grounds
the judgement should not apply to the
Prime Minister?

SHRI INDRAJIT GUPTA: I would
humbly submit the Chair wil] have
to now squarely face this gquestion.
There is no way of avoiding it.

MR. DEPUTY-SPEAKER: You have
put me in a square. I am a round
Ppeg in g square hole.

SHRI INDRAJIT GUPTA: Ag 1o
whether it ig possible to proceed with
the consideration of this Bill in its
present form until and unless the
House is given satisfaction that really
these pending petitions requireq pro-
tection—1I do not mean by that as some
friends seem to be suggesting here, 1
do not agree with them, that g1} the
facts relating to all those petitions are
to be discussed. (Interruptions).

SHRI SHYAMNANDAN MISHRA:
My hon. friend must address himself
to thiz question if the Governtent
tries to influence the judgement of the
court in the vital aspect; is it not the
intention of the Government to in-
fluence the judgment of the court in
180 cases or say even 25 per cent of
“hose cases in one vital aspect by this
megsure? It is their intention to in-
Pusnce the court. That is the object.

SHRI INDRAJIT GUPTA: Anyway
as far as those documents are eon-
cerned pertaining to those cases which
ave: scoessible documents and not se-
eref documents, if any hon Member
thinks that he can cull out something
out of those vital documents which is
reldvant Tor the discussion, this is for
fhe Thelr to judge whether it s rele-
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vant or not relevant. For the time be~
ing | um saying—I am fnishing by
posing this question—whether the
consideration of thiz Bill can proceed
without the Government giving some
satistaction to this House on the ques-
tion whether these 180 cases really re-
quired protection or did nol regquire
protection. Nothing has been put be-
iore us except g baid statement or
assertions contained in the Statement
of Objects and Reasons,

SHRI H. R. GOKHALE: Sir, the
question whether the House is gatis-
fled or not is a question which the
House will detide when the motion for
consideration is put to the vote, It is
not a Question of some Members say-
ing that they are not satisfled. It is not
a legal point on which dqiscussion of the
consideration motion can be siopped.
Even at the end of the discusaion if the -
Houge comes to the conclusion on the
material which is put before the House,
if the House comes to the conclusion
that on these facts it cannot be taken
into consideration the House will vote
it out.

At this stage, it cannot be stopped
from being considered,

SHRI SHYAMNANDAN MISHRA:
We are only seeking guidance with re-
gard to the scope of the discussion;
we are not trying to prevent the dis-
cussion. We are only seeking guid-
ance from the Chair so far as the
scope of the discussion is concerned:
we are not preventing the discussion.

SHRI H. R. GOKHALE: You gid
not say that. But, it wag saig here
that before some discussion, considera-
tion cannot procede. To that I was
replying.

SHR! 8. M. BANERJEE (Kanpur):
Mr. Dcputy-Speaker, Sir, it has bepn
very ably argued by my hon. frisud,
Shri Indrajit Gupta just now and I
would request you in this particuler
case not to rely op the legel wisdom
of the hon, Law Minister because he is
& party to it and he capnot be ohiec-
tive But he will alwayn be subjective,
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tation
MR, DEPUTY-SPEAKER.: I rzly on
him just as I rely on you. But, I make
my own decision.

SHRI 8. M. BANERJEE: I wn not
a lega] luminary.

MR. DEPUTY-SPEAKER: Nor am
I. I go by commonsense.

SHRI 8. M. BANERJEE; What I say
is that in this particular case, since the
Law Minister is directly involved, I
would request you to direct him—the
Government-—to call the Attorny
General beforc the House. I am pre-
pared 1o move an oral or even a writ-
ten motion......

MR. DEPUTY-SPEAKER:
come to that.

I shall

SHRI S. M. BANERJEE: Sir, 1 re-
quest you to direct the Government to
summon the Attorney-General to
come here. In this particular case—
Shri Kanwarla] Gupta »s. Shri Amar
Nath Chawla—Shri Chawla has al-
ready filed an injunction petition in
the Supreme Court. And naturally,
every election petition is likely to be
discussed I am going to quote that
argument in the election petitions. I
request you therefore to call the At-
torney General to come and address
the House, I shall move the motion.

SHRI H. R. GOKHALE: The narrow
question is ag to what shoulg be the
scope of the discussion. The question
is not whether the consideration
motion should be moved or not. Am
I right in understanding this? -

We may start the discussion on the
consideration motion and, if, in the
meanwhile, there are questions which
are of such nature which require your
ruling, you can give your ruling.

BEVERAL HON. MEMBERS: No, no,

MR. DEPUTY-SPEAKER: I am not
giving my ruling. I am just trying to
put it to you. Now the question is:
whether, in course of discussion, Mem-
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thoge 180 cases pending before the
court, This is the question before me.
Now, if we start the discussion—I
have said it—there i nothing to stop
it. ‘The only point ig about the scope,
Whether they can refer to the debis
Thig is a limited question. If 1 go by
what the Minister says, we start the
discusion. At this stage, I can nei-
ther stop nor permit members to make
references to those cases.

At this stage, I can only gay that
eher you proceed gr leave the deci-
sion to the wisdom of the House.
But, if anybody, at this stage, makes a
reference, 1 cannot gtop him and if I
cannot stop him, 1 cannot stop others
later on. That will be discriminatory.

SHRI N. K. P. SALVE: There are
Members who gre willing to speak, as
Shri Shyamnandan Mishra spoke, with
out reference to the cases. Those who
can speak without reference to the
caseg may be called now. If it is not
unnecessary filibustering, then, there
are Members who can speak and whe
can effectively participate in the dis-
cussion of this Bill. Shri Shyamnandan
Mishra made a very eloquent and fer-
vent plea to the House objecling tu
the Ordinance. But, not a word, not
a sentence was there in his speech
which referred to the facts of any of
the cases which are pending. My
submission, Bir, is that until your
ruling, you may be plensed to direct
that the discussion should commence
excepting that the Members should
not refer to any of the facts until
your ruling comes forth on this point.

MR. DEPUTY-SPEAKER; I think I
was g little irresponsible even to say
that the discussion wil] go on and
levwve it to the House, to the wisdom
of the House I think that is some-
what irresponsible for me. In a
moment of weakness, I was trying to
run away from my responsibility.
Now, I think. T have to do my duty as
long ag I sit here. Let us be very
clear. I am in a jam, not long jump.
Let me put it to you, I am in a long
jam, 'The scope of this Bill iy to re-

berg can refer io the facts of any of  place the Ordinance, and therefore,
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we have also to refer to the Ordi-
nance. What is an Ordinance?
An Ordinance is an extra-ordi-
nary law made by the President
When Parliament ig not in Session be-
cause the circumstances are so urgent
that this particular type of law is
called for. I think that is clear. Now,
in the Statement of reasons for this
Ordinance, Government have gaid—I
am referring to the reasons for this
Ordinance—

“The Supreme Cour{ in the recent
case of Kanwar Lal Gupta vs. A. N.
Chawla and others, had, however,
given a wider intrepretation to the
expression ‘incurred or authorised
so a8 to include within its scope ex-
penses incurred not omnly by the
candidate or his election agent, but
also by a political party. There was
every likelihood of such wide intre-
pretation being followeqd in other
election petition which were pend-
ing and in which the issue related
to the question of incurring or autho-
rising of expenditure at gn elec-
ﬁm“}

They also further say:

“In that event, candidates who had
fought elections on the basis of the
provisions of the law in this behalf,
ag they were, well-understood and
according to the previous decisions
of the courts, would have been ex-
posed to the risk of their elections
being set aside, which situation
would undoubtedly have been un-
fair to such candidates. It became
herefore, necessary to clarify the
intention underlying the provisions
contained in section 77 of the Rep-
resentation of the People Act, 1851,
nemely, that in computing the ma-
ximum amount under that section
any expendityre incurred or autho-
rised by any other person or body
of persons or political parties should
not be taken into account.”

So 1 think it ig very clear that the
whole purpose of the Ordinance and
the Bill is to protect the members of
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thig House or of the other Houses in
this country from the effect of the
Supreme Court judgement, We caunot’
get away from that.

Therefore, this question is yery Im-
portant whether—and this is the basis
of this entire Ordinance and the Bill—
members can be debarred from refer-
ring to these various cases and the
facts thereto. Shri Salve has pointed
out to me a certaln case. I say I
cannot give my opinion on that un-
lesg 1 study whether that particular
Bil] is the same like this. This is a
very unusual Bill.

SHRI S. M. BANERJEE: The Law
Minister wants us to discuss this with-
out referring to those cases. It is just
like the bikini suit where we can see
everything but not what we want to
see.

MR. DEPUTY-SPEAKER: People
are tired of bikinis now.

SHRI N. K. P. SALVE: I may sub-
mit that you may rule thaf they refer
to it.

SHRI MADHU LIMAYE, You cannot
dictate. Once you say they cannot
refer; now you say they can refer.
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“A summary of the grounds taken
in the pending 180 cases be prepar-
ed by the Law Minister for cur
edification and enlightment"”,

SHRI C M. STEPHEN (Muvathi-
puzha): That ig not before you,

SHRI MADHU LIMAYE. I am ad-
dressing the Chair.

IGIEAR 33158, FT ATy 7§87 &1
arxTfasiy? sur sty AR GTIRR?

T gRTT RT A w
“The Bill relates o a matter

which involves nullifying a judg-
ment of the Supreme Court”.

SHRI C. M. STEPHEN: No.

. SHRI MADHU LIMAYE: 3o i sug-
gest that you leave it to the discussion
of the Members. They will exercise
restraint and they will mention only
such facts ss are relevant to their
arguments.

SHRI DARBARA SINGH (Hoshiar-
pur): Absolutely wrong.

SHRI NAWAL KISHORE SHARMA
(Dausa): You canmot do it. This is
not possible.

ot wy forndy : o 7g Arie NTE

TT Y I refuse to be dictated to by
Congress members.

) SHRI NAWAL KISHORE SHARMA:
This is not to be done at your whims,
at the whims of the Opposition or of
the ruling party.

SHRI ¢. M. STEPHEN: You may
start referring; we wiil object under
the rules.

JSmnd.) Bill

ot Ay fwd : % w7 @ s
18T § f& 4w 97 AngT g | FW AN
ara Y fag %73 % faq {» ag fasr 180
anmt & fon &Y, afw SEw
aafsa & fom, w7 aary agd & fag,
mrar 7t 2, g8 180 «f4a % arsem
FT g4l &0 |

RATHT 1T ATE W7 g FEA|-
WIS &1 W9 T T AW w4
@ AT Y 9T 7 ®F 109 ¥ WA
qitza T a1 3

SHRI JYOTIRMOY BOSU: The
question which has to be replieq 10
through this Bill's debate iy whether
the 180 cases which have been afford-
ed protection by the promulgation of
the Ordinance deserve protection on
their merits. Without that it is almost
impossible {p say a word in favour or
against this Bill. The Law Minister
should be directed immediately to pro-
duce the plaints together with affida-
vits, statements because the Rae Bareli
case 13 the most brilliant; I have got
the affidavit and statements also; 32
jeeps ...

MR DEPUTY-SPEAKER: Do not
go into all that.

SHRI JYOTIRMOY BOSU: I have
not menitioned the case; there is no
case before the Supreme Court or the
High Court named as the Rae Bareli
case. The plaints, afidavits and state-
ments have to be circulated to the
Members and adequate time has to be
given so that we are able to apply our
mind.

SHRI DARBARA SINGH: You put
in g motion to the House.

SHRI JYOTIRMOY BOSU: All right;
1 will put in a motion, under the same
rule under which Shri Raghu Ramaiah
does, that the Heuse hereby gecides
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that tne plaints, together with affida-
vits, and statements be circulated to
the House and sufficient times be given
to the Members of the House for mak-
ing a thorough study so that they are
able to come to their own judgement
whether the ordinance has nullifled
the Supreme Court judgement and
gone out of the way to afford protec-
tion to the persons who have been
accused... (Interruptions)., All right.
defendants or respondents. I am not a
lawyer. Only then could the mcot
question be decided whether the 180
cases deserve protection gn their merit
or not. That is the moot question. So
it should be circulated; the time should
be given and then only we can discuss;
then only the Bill could come before
the House for discussion.

SHRI P. G. MAVALANKAR
(Ahmedabad): I must say, Mr
Deputy-Speaker, that it ig rather
extra-ordinary for Mr. Stephen to
get up and suggest to the House that
they had consulted among themselves
and also they consulted the Minister.

SHRI C. M. STEPHEN: 1 did not
say that at all.

SHRI P. G. MAVALANKAR: I beg
your pardon; some senior Member
from the Congresg Party got up and
suggested after some apparent conr
sultationg with the Minister and
among themselves and asked you to
give & certain ruling.

MR, DEPUTY-SPEAKER: They can
always make suggestion.

SHRI C, M. STEPHEN: I must
straightaway say that he had made
two allegations: consultation and
subnission. I do want to say here
and now that there were no consul-
tations, There was no submission to
the Chair, We said: let anybody
make a reference and we will object
ungder the rules.

2
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MR. DEPUTY-SPEAKER: Let us
have things clear. At one stage Mr.
Salve did get up and say: you may’
rule that reference may be allowed;
he gaid that, I hope that has gone on
record. 1 have taken note of that
too,

SHRI P, G. MAVALANKAR: ] also
saw some movement going on, Let not
the Government depend on the op-
position’s mercy and vice versa, Let
us go by rules and conventions: Mr.
Salve quoted the Speaker’s ruling in
1955, We do not know at this stage
what was the precise nature of that
Bill and what were the implicalions
of that Bill Without studying them,
how can we compare the two? [ have
some compromise formula for your
consideration. If yoy say merely,
“Let the dcbate ocontinue. If some-
body says something irrelevant, the
Chair will stop him” that will be very
difficult because many things would
have gone on record by then. Before
you ask a member to sit down, there
will be a lot of noige from either side.
Instead of that, if the Law Minister
were to provide g digest of the broad
aspects of the 180 cases which are
pending, for which he has come with
this Bill, then we can study it and
refer at least lo those aspects without
going into details. The Chair may
kindly allow the members who pa:ti-
cipate in the discussion to refer to
such of the cases—one or more—by
way of illustration to strengthen gome
of the general and fundamental points
which we may be making on this
Bill. If this via media is accepted,
we will be able to refer to the impor-
tant aspects involved.

The hon. minister hag said that Mr
Amar Nath Chawla has filed a review
petition in the Supreme Court. The
Supreme Court has already given its
judgment. If this Bill ig passed, will
the Supreme Court have to give &
fresh judtm-nt on that revision peti-
tion on the basis of this new Billt I
want to know how you react to this
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MR, DEPUTY-SPEAKER; How can
I react?

SHRI DINESH CHANDRA GOUS-
WAMI (Gauhati): Sir, the oppesition
members have contendeg that this
Bill has been brought forth to save
the election petitions of 180 persons
against whom election petitions are
pendng, and, therefore, these things
should be referred to in thig Hcuse.
But if we look to the Statemeut of
Objects and Reasons, it is clear that
the purpose of thig Bill is not really
to protect the election caseg of the
180 petitions, but the purpose of this
Bill 15 1o restore the position of sec-
tion 77, as Shr1 Salve put 1t, status quo
ante Kanwarlal Gupta case. The pur-
pose of thig Bill 15 to properly convey
the intentions of the legislature, &0
far as section 77 1s concerned. Sy far
section 77 was interpreted to mean
that while the election expenses in-
curred expressly by an individual
candidate would be counted, the ex-
penses incurred by the political party
would not be counted for the purpcse
of computing and deciding whether it
exceeds the limit or not. That was
the decision of many judgments of
the Supreme Court, In the latest
case of Shr1 Kanwar Lal Gupta the
Supreme Court gave a judgment
which, to a certain extent, ig contra-
*dictory to its earlier judgment, There-
fore, it was thought just and proper
that the intention of the legislature,
so far ag section 77 is concerned,
should be made clear and unambigu-
ous,

If you please look at the Statement
of Objecls and Reasons, it says:

“The expression ‘incurred or
authorized’ had not been eonstrued
80 as to bring within its purview the
expenditure incurred by a political
purty in its campaign or by any
person other than the candidate un-
less incurred by such third person
ag the candidate’s agent. In other
words, the provisions of section T7
sand clavse (8) of section 123 have
‘been intendsd and understood to
be restrainty on  the candidate’s

(Amndt) BilL

election expenditure and not on the
expefiture of a political party.”

That was the main intention of sec-
tion 77 as it wag framed and jt stood
the scritiny of judiciary till now, The
main object of this Bill is to make
that intention clear. Whether it ulti-
mately, and if so how, reflects on the
180 election petitions is an incidental
question and it is also a moot ques-
tion,

In fact, while my hon. friends are
referring to the question of the pend-
ing election petitions, they have not
really placed before you the sentence
in the Statement of Objectg and Rea-
sony In its proper perspective. It
88YS;

“In view of the effect which such
interpretation might have parti-
cularly with reference to the candi-
dates ageinst whom election peti~
tions are pending, it became urgent-
ly necessary to clarify the inten-
tion underlymg the provisiong con-
tained in section 77 of the Repre-
sentation of the People Act....”

It is not ag if this Bill has been
brought in to protect the interesty of
the persons against whom election
petitions are pending. Thig Bill has
been brought in only to clarify the
intention, If the House agrees with
the intention for which the Govern-
ment has brought this Bill, ¥ the
Houge agreeg that the intention of
section 77 should be as it is explained
in the explenatien in this Bill, then
whether it affects the electiong peti-
tions or not is a matter with which
we are not at all concerned, because
it may depend on the election peti-
tion and the way in which the Sup-
reme Court interprets it in the differ-
ent election petitions,

What we are concerned with ig that
the latest judgment of the Supreme
Court on seotion 77 did not remlly
reflect the intentions of the legisla~
ture and, therefore, there iy the risk
that the legislature's intention not
being very clearly reffacted in the
judgment, it mey adversely affect
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some of the pending election petitions.
Therefore, we wanted to express in
clear and categorical terms how we
feel gection 77 should be understood.
When this actually becomes law, how
it will affect the election petitiong is
a matter with which thig Houge is not
directly concerned with, though inci-
dentally it may come in.

Therefore, for the purpose of a
discussion of this Bill the reference to
the election petitions is absolutely an
irrelevant matter, Therefore, my res-
pectful submission is that, following
the conventions and the rules that sub
judice matters are not referred to in
this House, you should not parmit a
reference to the election petitions
because that will open the floodgate
and will glso prejudice those cases.

SHRI KRISHNA CHANDRA HAL~
DER (Ausgram): As to what Mr.
Goswami hag mentioned, his argu-
ments are contradictory.

Here in the Satatement of Objects
and Reasons, it is mentioned:

“However, in the recent case of
Kanwar Lal Gupta vs, A, N. Chawle
and others (Civil Appeal No. 1549
of 1972 decided on 3rd Oectober,
1974), the Supreme Court has inter-
preted the aforementioned expres-
gion “incurred or authorized” as
ineluding within ity scope expenses
incurred by a political party or
other person referred to sbove. In
view of the effect which such inter-
pretation might, have particularly
with reference to the candidates
against whom election petitions are
pending, it became urgently neces-
sary to clarify the intention under-
lying the provisions contained in
section 77 of the Representation of
the People Act, 1851,..."

It has been clearly mentioned here
that jt became urgently necessary to
clerify the intentions underlying the
provisiong contained in section 77 of
the Representation of the People
Act, 1951 with reference to the

(Amndt) Bill

candidates against whom
petitions are pending.

election

I want to know from the hon
Minigter, not only 180 cases, how
many caseg are concerned with excess
election expenses, We are geing to
amend gection 77 of the Representa-
tion of the People Act, 1851, ¥From
1952, there have been 30 many Gene-
ral Elections. 1 want to know how
many election petitions were filed
against elected Members where elec-
tiong were set aside for incurring
more expenses than prescribed in
section 77 of the Representation of
the People Act, 1951, If it is the only
check after passing this Bill, that is
a different matter.

Before Mr, A. N. Chawla's case,
naturally, there were many elections
which were get aside for incurring
excesg expenses. So, I want to know
what necessitateq the Government to
promulgate this Ordinance and to
come before the House to pass this
type of anti-people Bill. I want to
know this from the Government,

ot e faw (3A1gTE)
JTEAM  AYIEA, A% W A4 W A QAT
gmfa 7@, € A7 § LAV Wa o
qarey aq § A7 4% fer § SA KA
ad sa17 @ gAT § WIT g9 Y AT war
f& o% a7e. AY ¥ A Aafew &1 aw
FuT AV arfawTd g ar A A% wq G
RUEE {8 SUALLE LR 813
34 ¥ SR 1 W A AW Wil
Yhea gudt @79 &7 8w ¥ Az ) faa
AEa% § 39 %) T@r § 34 e W
N aguar § gratfe 3@ /WY
AF BT saTE &) wifrw €Y §, 0w
rgagitael sra fodg argas?
A s R ws g
# 3@ Y QT gIAT IgAr §—

“In view of the effect which such
interpretation might have particulsr-
ly with reference to the candidates
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against whom election petitions are
pending, it became urgently neces-
sary to clarify the intention under-
lying the provisions contained in
section 77 of the Representation of
the People Act, 1951...."

wa ware ag grar § fs oF aTw ar
oy o w17 ¥ @ € v fedrmare
# Y awon w WP, 3@ ¥ éwy
€ o 7 wd—ax gw O
1§ maay Ay § A, wredY §, waraw
®Y aary & At 9T gw At A a7
1w wY Afrw Ny € § 0 gwdd
T T W A Fe-NEd gigy ®
gt E6F MR Ay ATgR W
wgwA &g, dVAT AN gwed & )
g% ¥ waran ag saagy g 1 A
UFIQF ATe7 ATEE X g fam fs
alfed ama Y oY 38 awAT § W A
g2 g iwAme qE § g ® wwa
®TURE § | WY A qee o7 nrAdg
vilffria ¥ & 57 {5 @ AYow @
W@ § A1 1T WY A oy 5@ AT B
AT 7134 w1 feat o A Awa
# agua &1 1 fela gur w0 &0
¥hew g X AFs ¥ aX F, wbw
g ¥ faola &Y ¥ s o AN
fisr e s@ o @ IR &
W QT AIATE A H AT § o agnd
F A7 7 €Y Aot WY 4@ T AT ok
§ A1 qTart ) AT 417 A T0AT
e sdw § | wated fow oy
® AT QT AIY A AT & AW Y
fewrar war sz § o gitr w8
¥ fadta ¥ g % W §, =
gk § fr Gar « ) WY Ay 3 oo
faw ¥ aew & ard qar 3w @ g
fratetk fcte el o« @
% 9C fewre wd

MR, DEPUTY-SPEAKER: What
hag the Minister got to suy?

(Awend.y Bill

SHRI H R. GOKHALE: I have
made my submissions, There is no
opposition to the motion for cunsi-
deration. The short point is whether,
in the course of the discussion, the
memberg will be allowed to refer to
materials or facts in pending cases
That is the narrow question and 1
have made my submission earlier. I
have said that reference to facts, to
the merits of a particular case, is
undesirable because it is defiuitely
prejudicing the trial which is going
on. If you say that so many cases are
pending without reference to the
name of the party, without reference
to what ig the dispute pending, what
are the allegations and counter-alle-
gations in that particular case, that is
entirely a different matter. Now it is
for you to decide. ...

AN HON, MEMBER: Statements
and affidavits.

SHRI H, R. GOKHALE: I have
said, facts and materialy ‘Materials'
would include affidavits.

1 would submit that thig has been
unprecedented, it has pever been al-
lowed. I hope you will accept that.

SHRI MADHU LIMAYE: Shall I
move my motion for adjournment of
the debate under rule 109?

UEAE ARIRA, WAL HARIA HT
ECE R R TR EEENC ol
YA A AT &% A AR e
31
I want to move it ang then make a
brief speech.

MR, DEPUTY-SPEAKER: I must say
thig ig the most difficult situation in
which I find myself. I thought my
good friend, Mr, Salve was coming to
save me . . .

SHRI MADHU LIMAYE:; I am mov-
ing my motion for adjournment of
the debate.

MR. DEPUTY-SPEAKER: That is
only postponing,
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SHRI MADHU LIMAYE: Mean-
while, I would give you more points.

MR. DEPUTY-SPEAKER; Mr.
Salve did go on record at a particular
stage that I might rule that reference
to these cases might be made. 1
thought that if that was the consensus,
that would make my task very easy.

SHRI N. K. P. SALVE: Reference
within the rules.

MR, DEPUTY-SPEAKER: Now,
that view of Mr. Salve has not been
countenanced by the Law Minister.
So, the ball comes back to my court.
I do not know. I find it very difficult,
because if we go just by techmcalities,
then, of course, no reference can be
made to the facts of any cage that is
pending adjudication. But here it is
the very basis of the Ordinance, and
the Bill itself refers to those pending
cases, That ig the difficulty . . .

SHRI C. M. STEPHEN: What about
the ruling that Mr, Salve gave?

MR. DEPUTY-SPEAKER: 1 have
to gtudy what exactly was the Bill
at that time, I have not been able.

SHRI C. M, STEPHEN: That was
specifically for that purpose. Thia is
a genera] Bill.

MR, DEPUTY-SPEAKER; You
cannot expect me, as a guper man, to
read that Bill, to read this Bill ana
also attend to the business of the
House, Yes, That has been saig on
that occasion. I am not disputing
that. But what is the background,
under what circumstances, I have not
been able to go into that. Sometimes
even whepn I call the officers of the
table just to check up with them
something, I am distracted, and some
members are distracted whep they
speak. There are certain facts which
I want to check and I call them.
1 would not be able to read all what
and, therefore, if you want me to
base my ruling on that...(Inter-
ruptions). He has referred to some
‘ases.

(Amndt) Bill
ot 7w foord : S Rwyd ?

SHRI N, K. P, BALVE: It is a pub-
lic property. :

SHR] MADHU LIMAYE: You must
mention the case.

SHRI N. K, P, SALVE; I wish you
were here when I spoke. It is not a
private property, .. (Interruptions),

MR, DEPUTY-SPEAKER: Why
lose your tempers over this? Mr.
Salve had drawn my attention to a
precedent and he hed read out from
page 901 of this Book on Practice and
Procedure of Parliament. But, ag I
said,—although I am not disputing it,
in what context and what was the
Bill . . .

SHRI N, K. P, SALVE: That I have
already said. I wish to again respect-
fuily submit that the specific issue
raised jn that case was the jurisdie-
tion matter ang the subject was the
same, The subject matter of the
Bill was to have a direct impact on
the 1ssues involved ip the court, On
that, the ruling was . . .

At ay fend : ag fam fasgw

{aTE

SHRI N. K. P. SALVE: I am mak-
ing my submission. Let them make
their submissions, If it be correct
ultimately that the Bill had a direct
effect or a direct nexus with the issues
involved in the case and, therefore,
the Speaker ruled that that did not
matter excepting that the facts of any
case would not be referred t», what
I submit is that the facts of that case
and the facts of this case are entirely
on all fours,

oft wy foud : ww § @ 9T,
ael W § 7

ot wtw pwre ek © a8 A
e g A

MR. DEPUTY-SPEAKER: This
brings a new element ang a new dim-
ension to the discussion and it has »
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relevance to my ruling, if it 18 neces-
sary &t all. I shall feel very much
relieved if I could rely on this, but, at
least, you will give me the benefit of
going through this Bill and this case
and the precedent because I cannut be
caught, This is g very important
matter and what I say is guing to
have very very far-reaching effect, 1
know that. Therefore, it will not be
fair to me and fair to the House to be
rail-roaded into a ruling or ‘into a
decision. I would like to benefit
from that and, if the Members on this
side would like to contend that this is
not on all fours with this . . .

ot aq feqd . & mrg A7 w3z
AEAT | R HIT FT HAE E

MR. DEPUTY-SPEAKER: This rul-
ing will be pending in that case, but
the Minister had only got up to move
for the consideration of the Bill when
objectiong were taken and all these
points of order arose and on which we
have had a long and beneficial dis-
cussion, I think we can continue with
the Minister moving the Bill and
then the scope . . .

AN HON. MEMBER; We are to ad-
journ at 6 O'clock.

MR. DEPUTY-SPEAKER: He will
continue tomorrow.

SHRI H, R, GOKHALE: I will reply
to the speech of my hon. friend, Shri
Shyamnandan Mishra, when 1 get the
opportunity of replying to the whole
debate.

I be' to move;

“That the Bill further to amend
the Representation of the People
Act, 1951, be taken into considera-
tion.”

For the purpose of consideration of
the preeent Bill, it is enough to refer
to the provisiong of Section 77 of the
Repressntation of the People Act, 1951
which provides that the total of the
expanditure in connection with an
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election, incurred or authoriseg by the
candidate or his election agent bet-
ween, the date of publication of the
notiucation calling the election and
the date of declaration of the result
thereof shall not exceed such emount
as may be prescribed. Clause (6)
of Section 123 of the said Act has
specifi.ally includeq the incurring or
authorising of expenditure in contra-
vention of Section 77 as a corrupt
practice,

In the Indian election law, the
emphasis has always been on impos-
mg a curb on the candidate or his
clection agent incurring expenditure
in connertion with the election of the
candidate ip execess of the prescribed
Itmit. This specific intent.on, under-
lying the provisions of section 77, has
generally tound support in the judicial
pronouncements on the point during
the last two decades. In other words,
tue expression “incurred or authoris-
ed” had not been construed so az to
bring within its purview the expendi-
ture incurred by a political party in
its campaign.

However, the Supreme Court in the
recent case of Kanwar Lal Gupta v.
Amar Nath Chawla and others (Civil
Appesl No. 1549 of 1972) has, by its
observations, 1mported ap element of
doubt ints the hitherto well—accepted
and well-understood principle under-
lying section 77 of the 1851 Act. 'This
judgment by giving a wide meaning
to the expreasion “incurred or autho-
rised” has created a serious problem,
particularly with reference to candi-
dateg against whom electiop petitions
have been filed and are still pending
decision. For no fault of theirs their
election might be set aside because
they had participated i the elections,
bhaving regard to the then prevalent
position in law, which had also
received judicial approval. To meet
thig situatiop oreated for the candi-
dates, it has become necessary to make
clear the intention underlying sec-
tion 77 of the Representation of the
People Act, 1851, namely, that in
computing the maximum amount
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under that section any expenditure in-
curred or authorised by any other per-
son or body of persons, or political
parties, would not be taken into ac-
count.

The President promulgated the Re-
presentation of the People (Amend-
ment) Ordinance, 1974 to aveid a
situation wherein it would have be-
come necessary to follow the wider
interpretation given by the Supreme
Court in pending election petitions. It
has, however, been made clear in the
Ordinance that the amendment will
not affect the decisiong of Courts made
before the coming into force of the
Ordinance, which have become final
The present Bill seeks to replace that
Ordinance.

Government have not beep unaware
of the seriousness of the problem re-
lating to election expenses and have,
in fact, endeavoured to place before
the Joint Committee of Parliament
constituted by the Speaker for the
purpose the recommendations made by
the Election Commission in regard to
the legal provisions relating to elec-
tion expenses., and the Committee.
which included representatives of
most of the major parties, after giving
serious thought to the problem came
to the conclusion that due to various
practica] difficulties it is mot possible
to require political parties to account
for the expenses incurred by them for
the election campaign of their candi-
dates. The Committee, however,
favoured the continuance of the exist-
ing legal provisions providing for
restrictions on election expenses since
in almost all countries of the world
wherg representative form of Gov-
ernment prevails, provisions ag to
election expenses have been made.

A Bill to amend comprehensively
the Representation of the People Acts,
1950 and 1951 has already been intro-
duced in Parliament and is pending in
tite Lok Sabha, There will be enough
opportunity for the Members to make
suggestions in the light of the deci-
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sions of the Supreme Court during
the consideration of the Bill in the
House.

In the circumstances, I am sure all
the sections of the House would appre-
ciate that the President, in promul-
gating the Ordinance on the 18th
October, 1974, gnd the Government, in
bringing the Bill for replacing that
Ordinance, only wanted to ensure that
candidates who hiad contested electiong
and whose petitions might be pending
in the various High Courts and the
Supreme Court on the understanding
of the provisions of the law as hitherto
interpreted by the Courts should not
te made to suffer any undue hardship
cohsequent upon a sudden departwre
in the judicial interpretation of the
provision.

With these words, Sir, I commend
the Bill for the consideration and ac-
ceptance by the House.

MR, DEPUTY-SPEAKER: Motion
moved:

“That the Bill further to amend
the Representation of the People
Act, 13531, be taken into considera-
tion".

There are two amendments to this
motion tabled by Shri Atal Bihari
Vajpayee and Shri Samar Guha. Both
the Members are not present. So, the
question of moving the amendments
doeg not arise, Now, I do nol know
what we ghould do. The next speaker
is Mr. Jyotirmoy Bosu, But, he ig a
hot potato.

SHRI JYOTIRMOY BOSU: Mr.
Deputy-Speaker, 8ir, I commence my
speech now, [ take it ithat you are
going to adjourn the House. I can
continue with my speech tomorrow.

MR, DEPUTY-SPEAKER: You
please continue until I adjourn. I
shall adjourp the House exactly &t
8 O'clock.

SHRI JYOTIRMOY BOSU: Mr.

Speaker, 8ir, I disapprove this Bill
lock, stock and barrel, The question
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is: this Bill, as I can see, has been
brought forward on the floor of the
House in order to benefit and protect
a particular person who has great in-
fluence over the State machinery and
the Government in the country—I say
to benefit not only the people of the
country as such but also the adminis-
trative machinery of the country. We
have been in Parllament for a long
time and I would like him to kindly
tell us one single instance where the
Government has, with quick steps,
what ig called, ‘double marching in
the army’, proceeded to bring in the
Ordinance, They could not even wait
til] the commencement of the gession.
They brought in this Ordinance only
iwo weeks before the Parliament was
due to sit. 1 am posing this question.
You will kindly enlighten us as that
will make the debate more lively.

MR. DEPUTY-SPEAKER: Is it my
duty to enlighten the Members?

SHRI JYOTIRMOY BOSU: I am
making a submission. You can reject
it. You have been a Professor and, as
far as 1 know, you have not ceased to
be a professor, Therefore, I request
you to impart education. That will be
quite in keeping with....

MR. DEPUTY-SPEAKER: 1 think
this tribe of professor should not in-
crease.

(Amnd.) Bill

SHRI JYOTIRMOY BOSU: The
question—the adjournment will take
vlace immediately—that is before the
House js this, This Ordinance has
beep, enforced with grest speed. Has
there been any instance where an
Ordinance has been enforced with
great speed ag this one?

MR, DEPUTY-SPEAKER: It is
six, Now, what do we do? Shall we
adjourn now?

11574 hrs.

BUSINESS ADVISORY COMMITTER
Frrrrern  Reporr

THE MINISTER OF WORKs AND
HOUSING AND PARLIAMENTARY
AFFAIRS (SHRI K. RAGHU
RAMAIAH): Sir, with your permis-
sion, 1 beg to present the Fiftieth Re-
port of the Business Advisory Com-
mittee,

MR. DEPUTY-SPEAKER: Now the
House standg adjourned to meet ggain
at 11 AM. tomorrow.

11.58 hrs.

The House then adjourned Sl
Eleven of the Clock om Friday,
December 13, 19T4/Agrahayana 22,
1806 (Saka).
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