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dated the 20th September, 1976
making certain amendment to the
Madras Denatured Spirit, Methyl
Alcohol and Varnish (French
Polish) Rules, 1959,

(2) A statement (Hindi and
English versions) showing reasons
for delay in laying the Notifications
mentioned at (i) to (xiii) above.

(8) A statement (Hindi and
English versions) explaining reasons
for not laying the Hindi versions
of the above Notifications.

[Placed in Library. See No. LT-
11401 /761.

11.01 hrs,

CONSTITUTION (THIRTY-SECOND
AMENDMENT) BILL

(i) APPOINTMENT OF MEMBER TO JOINT
COMMITTEE

DR HENRY AUSTIN
kulam) I beg to move-

(Erna-

“That this House do appeint Shn
Shunker Rao Savant to the Joint
Committee on the Bill further to
ameng the Constitution of India in
the vacancy caused by the resigna-
tion of Shri Arjun Shripat Kasture
from Lok Sabha.”

MR SPEAKER: The question is:

“That this House do appuint Shri
Shanker Rao Savant to ihe Joint
Committee on the Bill further to
ameng the Constitution of India in
the vacancv caused by the resigna-
tion of Shri Arjun Shripat Kasture
from Lok Sabha”

The motion was adopted.

(i1) EXTENSION OF TIME FOR PRESEN-
TATION OF REPORT OP JOINT COMMITTLE

DR HENRY AUSTIN-
move*

I beg to

“That this House do further ex-
tend upto the last day of the next
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session, the time for the preseg-
tation of the Report of the Joint
Committee on the Bill further to
amend the Constitution of In

DR. RANEN SEN (Barasat): How
many times the postponement has
taken place? What is the reason?
Why are they taking so much time?

S TAEETT st (g i) (g A
ST &7 RFAE S gT IR HFT IR
§—3a7 77 ¥ T FIAG QT wTA ?

DR. HENRY AUSTIN: As houn.
Members know, in the Committee
some Members raiseq objection on the
ground that they could not participate
in the discussion earlier. This will
be perheps the last request for ox-
tension of time, because we will be
proceeding with the clause by clause
discussion. It was the intention of
the Committee to finalise the report
earlier. But due to circumstances
beyong our control, because of ihe
strong views expressed by some new
Members that they want to partici-
pate in the deliberations, the proceed-
ings had to be continued.

MR. SPEAKER: The question icr

“That this House do further ex-
tend upto the last day of the next
session, the time for the presen-
tation of the Report of the Joint
Committee on the Bill further to
amend the Constitution of India.”

The motion was adopted

11.05 hrs.

CONSTITUTION (FORTY-FOURTH
AMENDMENT) BILL—contd,

MR SPEAKER: The House wilt
now take up further consideration of
the Constitution (Forty-fourth
Amendment) Bill Shri Chapalenda
Bhattacharyyia will continuve hiy
speech.
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SHRI CHAPALENDU BHATTA-
CHARYYIA (Giridih): As I was say-
ing yesterday, the noteq political
commentator Harold Laski, had ex-
pressed his doubt whether the transi-
tion from capitalist democracy to
socialist democracy could be smooth
and within the limits of the Consti-
tution. We are, in fact, doing that,
ang the Forty-fourth Amendment of
the Constitution will be a guarantee
that this transition shall be taking
place smoothly, lawfully and consti-
tutionally,

I quote from Laski’s Parliamentary
Government in Britain, page 360:

N

- “Acts of Parliament are not self-
operative. They have to be applied
by men, and application involves
interpretation by a Court of Law.
The Legislative intention has to be
settled by a Court of Law, to avoid
dangers of unfettered executive dis-
cretion in administration.”

“The intention of Parliament is to
he discovered by a body of indepen-
dent persons free from any direct
interest in the result and trained by
long years of practice to standards
of judgment by which the intention
may be tested. This is the famous
Rule of Law on ‘which Dicey set
so much store.”

“It is not indeed intended to

< make ‘the Judges the masters of
Parliament—Judiciai review in the
American sense was unkown to the
British Constitution—which  since
1688 had an unmatched record of
independence and incorruptibility.”

Alfer pointing out that in America,
~ Justice Oliver Wendell Holmes noted
ihat the Judges have what he called
“inarticulate major premises” not less
fully than other man. he adds:

“Just as a good deal of American
Constitutional Law is inexplicable
except upon the basis that the
Supremne Court did not like Legisla-
tion upon which it had to pass judg-
ment and substantiated its own view

Lib Movement, and the
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of the Constitution for that of a
Congress or State Legislature.”

This is what has been happening
in America, ang there has been some
opposition to this Constitutional
Amendment deriving inspiration from
the practice prevalent in America and
from the pronouncement of the
Supreme Court there which tried to
slow down the process of social chan-
ges in that country. Can we afford
to do it?

India is a country with a much
larger population, and the process of
population explosion is on. There are
the rising expectations of the people.
We have to meet their ecenomic
necessities and there are what are
calleq limits to growth. So, it is in
this context that we have to evaluate
these constitutional changes.

Fifty years ago in America the
Supreme Court could summarily dismisg
a petition by the Feminists for greater
protection because of their constitu-
tional handicaps, with a one line
judgment that the Constitution of
America could not enquire into the
constitution of women. Much water
has floweq down the Mississipi since
then. and the Feminists in America
have moved over to the Women's
authorities
have to accept now what was rejecteq
50 years ago.

I need not dilate upon the bias of
the Judges against trade unions, as,
with my background of trade unicn-
ism, I have had many occasions to
come up against it.

And the decisions have been given
not on the merit of the case but on
different grounds altogether.

In India, we had a sad experience
of an ex-High Court Judge who later
became the Chairman of Industrial
Tribunal in the coalfields in early
fifties in Dhanbad. He said, My
domestic servant is getting food plus
Rs. 25 and there is no reason why
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the coalminers should get effectively
more.” This is trying to project his
personal experience, his personal pre-
judices into the larger question of
wages of such an important segment
of industrial labour as the coalminers.

Independent 1India pinned such
hopes in the judicial review ang judi-
cial impartiality that even elections of
Members of Parliament were left to
High Court and = Supreme Court
Judges in the Représentation of Peo-
ple Act. You can take the case of
Shri A. N, Chawla whose election
was set aside because, according to
the judge, he spent Rs. 25,600 and
he must have paid for the hire of
the microphone at Rs. 100 per day.
although we all know that you can
hire a microphone for Rs. 30/- a day
anywhere in India and more so in
Delhi.

Judge J. M. Sinha in his discre-
tion, held that Prime Minister was a
candidate not from the day her nomi-
nation was given by A.I.C.C. nor from
the day her nomination was filed but
from the day she was alleged to have
tolg a newspaper that she would con-
test from Rae Barelli.

Whether these judgments are relat-
ed to the inarticulate major premise
or not they relateq to the efforts at
destabilisation process, I leave it to
the House to judge.

A comprehensive amendment of the
Constitution to safeguard, watch over
and protect the integrity of the coun-
try, and socio-ecoonmic change is an
over-riding necessity.

As regards the powers of the Par-
liament, I would not repeat what has
been said by other colleagues except
that a democratic Government is a
representative Government and re-
presentative Government is party
Government. That ig the sum and
substance of the matter. I welcome
the efforts of Government to evolve
andq establish a consensus with Oppo-
sition Parties on the constitutional
amendment. This Parliament is not
" s represenfative than the Constitu-
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ent Assembly elected by the State
Assemblies, which gave us this Cons-
titution 25 or 26 years ago.

I woulg request the Law Minister
to include in the Directive Principles
the necessity of population control
and a clause on Fundamental Rights
to women. This population explosion
will negate all our efforts unless we
make it g central principle embodied
in the Constitution itself. In India,
Manu the ancient law giver upheld
their right to motherhood. In the
context of population explosion, I
think, a second 71ook has become
necessary. I, therefore, suggest that
women should be given another
Fundamental Right after the birth of
three children to deny their husbands
their marital right for further child-
ren

We are now in a phase of transition
from rule of law and conventions of
the Constitution and English Juris-
prudence to the droit administrati,
and ethos of French Jurisprudence.
We have to take urgent steps to deve-
lop our services to the degree of in-
tegritv and expertise of the French
Civil Service displayed during succes-
sive crises over the last three decades.
That alone can make our transition
meaningful. If we do that for India,

it <h=all be another day. With these— -

words. I suvnort the Constitution Am-
endment Bill.

SHRI FRANK ANTHONY (Nomi-
nated---Anglo-Indians); Mr. Spcaker,
Sir, I have quite frankly been unable
to understand the scare that has been
raived specially by constituents of the
ruling Congress suggesting that there
shoulg be some kind of a hotch-potch
Constituent Assembly in order to pur-
sue these amendments. As a practis-
ing lawyer, I have not been able to
follow either the sense or the logic
if there was any, in this scare. Any-
body who reads the Constitution and.
particularly, article 368, will fing that
it is clear beyond peradventure a
simple language that the only body
that has the power to amend the
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Constitution is Parliament under the
conditions set out in article 388

When I met on 8th August the Law
Minister, Sardar Swaran Singh and
two other Ministers, 1 dealt with
certain major issues. I welcome the
fact that “Education” has been placed
1n the Concurrent List This was long
overdue. Ag a member of the Consti-
tuent Assembly, I had pleaded pas-
sionately at thai time, byt had not
succeeded, that “Education” should be
put in the Concurrent List.

I hag also askeq that “Population
Control” shoulg be placed in the
Concurrent List and I expressed my
view that “Population Control” was a
more appropriate term because it
projected a national imperative, more
appropriate than “Family Planning”
which has a certain personal conno-

tation. I feel very strongly on this.
1 have written a very strongly-
worded article recently on this—

Population contro]l or perish There
15 a need to place “Population Con-
trol* on a war footing "hecause, I
think, we are racing against time. I
think, it is perhaps the most strident
challenge which the nation faces
today. I do not have the time to
give you the figures. I have put them
into my article showing that India
was, 1n fact, leading the werld in
this population explosion.

Uptill now, the educative processes
have been completely inadequate to
resolve this problem. For 20 years,
we have starteq family planning and,
I think, from 1952 to 1971 we spent
Rs. 1,319 millions. It did not make
a slightest dent on this problem. That
is why we find what hag happened
i¢ that this tremendous population
explosion has overtaken all the pro-
gress that we made In many flelds,
we have achieved considerable pro-
gress Not only India’s progress has
been neutraliseq but the progress has
been put into the reverse gear. 1
think, we added to our population
250 mlm\om in 20 years, populstion

of Russia, six timeg our land area.
The result has been that in those
20 years, we have more than doubled
our food production and we are gtill
spending huge amounts of foreign
exchange on importing food when we
should be exporting.

The same thing is in regarq to em-
ployment. The Government creates
employment; the private sector
creates employment and the public
sector creates employment., Yet, the
net result is that every year, we add
so many more to our unemployed.
That is why I have felt that today
every section of the people must be
brought within the purview of this
war. I think, quite frankly, that to-
day for a middle-class or a lower
middle-class or any class of people,
to produce large families is not only
a sin but it is a crime. I do not
think any religion, either Islam or
Christianity purports even remotely
to sanction the production of children
who are then consigned to sub-human
existence, We see today three-fifths
of the country sub-human. We see
today huge families living in rabbit-
warrens. India cannot continue t¢ be
a country with three-fifths of its
population sub-standard as today.

I am entering a plea: it is a test
of the bong fides of the Government.
I have miven an amendment to Art.
102 that politicians must not be am
exempted class My Amendment says
that every person in the re-produc-
tive age (I don't know where you
wil] set the age limit), before he is
selected to stand for a seat, must
produce, it he is at the re-productive
stage and if he has three children. a
certificate of sterilization (I am going
to press it to vote) and if a verson
has been elected and his family adds
more to the three children, he shall
be disqualified.

SHRI M. RAM GOPAL REDDY
(Nizamabad): Is it with retrospective
effect? .

SHRI FRANK ANTHONY: No. it
won't be with retrospective effoct.
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‘What 13 happerung now 1s that you
get a lot of gpecial pleading There
s a good deal of cynicism, We know
people with increasingly bloated
families—Ministers anq politicians—
pentificating about the 20 point pro-
gramme and family planning while
they hiwve families with ten children
and eleven children—and 1f the gesta
tion period were shorter, they would
have many more' So, I have given
notice of this Amendment

Mr Speaker I have sent a 10te
to the Swaran Singh Commuttee and
I have sent it to the Prime Mimster
also I am now dealing with minornty
rights and one or two matters about
which I am deeply anxious WMy
anxiely has not been allayed I refer-
red to his ngid formula regquiring
seven Judges to adjudicate on matters
relatig to Central Acts, Regulations
and Notifications having the effect of
statutory law tvis-a-vis all Funda-
mental Rights The formula i1s that
there must be c(ven Judges (a Bench
:-ons‘:;ﬁng of seien Judges) and be
¥gre 1t can be struck down it must
have the majo ity approval of ‘“ive
out of seven I have saig that so
far 1t has bcen axiomatic and 1
think that :is the position 11n oy
democratic country that the majority
speaks for the Bench—-and ioday we
are nverting that fundamental
maxim After all 1 practise pre-
dominently on the criminal side nd
1 don't lose fortunately many of the
death cases that emerge I have had
cages where, out of three Judges two
thave unheld the death sentence and
the man has been hanged You have
not got any special provision that a
man cannot be hanged unless five cut
of seven Judges say that he should be
hanged, and yet i respect of Funda-
wmental Rights you say it should he five
out of seven I have said that hard cases
make bad law You are thinking ct
Kesavnand Bharati's case and the Bank
nationalisation case where one Judge
makes all the difference Perscnally
I wot 13 like to have seen the old prin-
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ciple, the basic maxim, continue
But, at least, 1 have pleaded and Mr
Gokhale seemeq so ultra-understan. ng
when I met him I said that I thought
it will go through ang I have said all
right, you have sald that so far as
minoritieg are concerned, you don't
intend to erode their righs even by an
lota I am deeply grateful for that,
but it 1s denuding the minonty funda-
mental rights of g great deal of their
content’ 1 woulg say that I have
appeared 1n every Minority Education
case and though I am not pointing a
finger at any of the Judges inevitably
the majority of the judges are for the
majority community Some Judges,
not with any oblique motives but be-
cause of certain conditioning, dout
have the understanding of the mino-
rity difficulties that other Judges do
and Inevitably, some of them (I ion't
say all of them because then we cannot
have any majority judgment) tend to
ride down the content of the Minority
Fundamental Rights

When 1 was arguing the Kerala
Christian College case my friend Shn
Kumaramangalam who was one of our
brilliant colleagues here was upposing
1t Then the Nair commumty came
mnd they, had the brilhant Setalvad
arguing for them Though 85 he han
a razor-edge brain ang he smg when
the minorities have got this, why should
not the majority also have this educa-
tion fundamental right?”” Thev Iso
want to have their own cthos 1n edu-
cation thev also want to have their
own teachers drawn from a particular
m ijonty communmity And I argued 1t
One of the judges said ‘Yes I think
there 1s a great deal in what you sav
why should not a majority community
in terms of article 14 hate the same
fundamental rights® I was aske} to
argue on this preliminary  objection
Fortunately the then Chief Justice
Tustice Hindayatullah said, ‘1 do not
have to argue 1t Rightlv or wrung
iv—1 think rightlv-—the framers of ‘he
Counstitution among whom 1 had the
privilege to be counted, in this mosaic
nt  minorities fely that minorities
should be given this linguistic right—



17 Constitution (Forty-fourth KARTIKA 4, 1808 (SAKA) Amdt.) Bl 18

1 am talling about education, article
30—, the mnoritieg should be mven
thig sp~cial fundamenta] right That
15 the intelligible differentia  Article
14 cannot be attracted because vOu
hive given a special differential rght
to the minonties That is the intelli-
gible differentia On a party of re2
sioning 1 am pleading here at least so
far as this formula is concerned have
this proviso that so far as the munority
fundamental rights are concerned S
at present the majority decision wall
be sufficient  Otherwise what will
happen? Somebody will say, What
about the other fundamental rights’
But you have struck a differential
note vou have put into the Constitu-
tion thi, diflerentia with regard to
minorities And what I. am asking
for 1s merely a corollary of that Be-
cause the other fundamental rights
will be no wmnnosation on the part of
any judge they will affect all commu
mties whether majority or munority
Bit whtn Fundamental Rights come
in some judges do have this mmnovi-
tion why should the minorities get
this fundamental right” A judge of a
minontv asked me the other dav Do
vou think that m this day and age the
minorities should have fundamental
rights? 1 sad Ye« certainly be
cause we are always 1n a munority
legislatively and therefore this funda.
mental 11ght hag been given to us' Ani
if vou have this rigid formula we will
ge! fobhed In the latest Gujarat case
I was one of the interveners My junt
ory were counting because of the men-
tal predilections of the judges 1 ask-
ed them ‘How do you think we will
tare? and thevy said ¢ This gentleman
is an Atva Samaynst he will go against
us thig gentleman will sav something
elce he will go agamnst” Thus we
counted that we would get five wst a
hare majority And we were right
One judee felt that he would go along
with the majority So we got Wx
We 1n the Supreme Court test the
aporoach according to the mental pre-
dilections or the mental conditioning
of the judges We have to dea] with
them 1 am onlv pleading with vyou
put a proviso 1t is only a corollary

to the fundamental rights that you
have already been pleased to give us

On the 27th July I have wmtten to
the Prime Minmister I have made an
earnest plea for the inclusion of Eng
lish 1in the Eighth Schedule I met Mr
Gokhale and Sardar Swaran Singh and
repeated my plea and I pointed out
that T had not a lhittle to do with this
on the position of Enghsh in the larger
language pattern I mentioneq that 1
had to prepare and argue the first case
the Bombay Education Society case
the Morarn Desai Government tried
to outlaw 1t and said that Enghsh
could only be taught to the Anglo-In.
dians whose mother-tongue 1s English
I prepareg and argued and got a judg
ment historic judgment by the Supre
me Court They, have said that here
IS a recognised minority their mother
tongue 15 Enghsh English 1, entitled
constitutionally and legally to as much
protection 4s any other language spo-
ken by any other Indian community
It 1s ag much an Indian language as
the language of any other Indian com-
munity and de facte todav 1 do n)t
\ int to enter into any controversies—
Enghsh 1< the only all.India language
It 15 much more an Indian language
than al] the languages in the BEighth
Schedule It 1s the only language of
authoritative legislation Mr Gokhale
will admit that Iy g the only langu-
age of authontative legislation It 1s
the only language of the Supreme
Court For many many vears 1t has
remained as the only language of the
Sunreme Couri and so I say 30u have
it It 1s the only Lnk language Let
us be frank about it I know I was
at the heart of this controversy and 1
was ‘rlled down and shouted down
here by the Hindi protagorusts hut
Jawaharlal Nehru came to my rescue
fortunately and I will tell you about
that in a second

Today admunistratively, judicially,
educationally and emotfonally, when
we meet 1In a conclave leaders of
Indian thought and aotion what lan
7 tave 12 spoken® Why fiv m the feeth
of facts® On my Private Members
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Resolution, what did Jawaharlal Nehru
do? On Tth August, 1959, he announ-
ced the Nehru formula that English
would remain an associate language
as long as the non.Hindi speaking peo-
ple so desired. Earlier Jawaharlal
Nehry announced on 21st February.
1959 and said that Sahitya Akademy
had- recogniseq English and Hindi as
being major languages in addition to
the ]Janguages in the 8th Schedule. The
Senate of Calcutta University on 8th
July, 1958 had asked that English
should be put in the 8th Schedule.
Then, you have three regions now
where English is the official language.
In September, 1987 Nagalang adopted
English as its official language. Megha-
‘aya has done 3o an@ Arunachs) Pra-
desh has also done so, Some languages
in the 8th Schedule are not regional
tanguages of a single region; you have
these facts. An authoritative survey
was done four years ago and it had
shown that from the nursery to the
University stage, twenty-five million
people are at any one time studying
through the medium of English To-
day, the English-medium schools—and
I have the privilege of presiding over
six hundreds of them—are the only
all-India schools, which transcend the
limitations of regionalism and regional
language; they are the only schools to
which tens of thousands of Indian
parents can and do look for the con-
tinuity of the education of their chil-
dren. When I say this, I am not point-
ing a finger at any other language.
Now. foreignness ig a relative term.
About Urdu, some people have said
that it was a language which was ori-
ginally brought by people who came
as conquerors to this country. What
has Urdu done? Beauty, richness, and
refirement have been the greatest
leavening influences of Urdu on Indian
thought angd culture. Sanskrit was
brought thousands of years age by
people from oufside. I say. even
Toglish relatively hag fallen to the
British, English has descended from
‘he dialects of the Anglo-Saxons and
Jesuits who werit as conauerors to
PBritain. The British dialects were
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tilted. If you go far back, even Eng-
lish ig foreign to the British. Today.
it is a part of warp ang woot of Indian
thought and a language of the culture
of many nations.

What is the meaning of the 8th

Schedule, The exact expression (n
Article 351 of the Constitution is:

“It shall be the duty of the Union
to promote the spread of the Hindjh
language, to develop it so that it
may serve as a medium of expression
for all the elements of the composite
culture of India ang to secure its
enrichment by assimilating without
interfering with its genius, the forms,
style and expressions useq in Hin-
dustani and in the other languages
of India specified in the Eightk
Schedule.”

What did the Language Commission
say and what did the Parliamentary
Language Committee, of which I was
a member, say? They said that Hindi
must draw liberally on English speci-
ally in respect of scientific and techni-
cal terms. The position is long over-
due Jawsaharlal Nehry said that
Sindhi should be there and it was put
in the Eighth Schedule in 1967. To-
day, Fnglish ig still there and I am
pleading for this.

There is one other important matier
ang I would have done I want a cle-
rification from the Law Minister. I
am a little worried and I would have
given an amendment myself. Mr.
Speaker, Sir, I do not know, whether
vou will] be pleased to relax the rule
I have given an amendment about the
Eighth Schedule, but apparently that
amendment has not been included {m
the list because working to rule, only
amendments to amendments moved
bv the Covernment will be permitted.
So. I am asking the Law Minister to
give me a clarification, What is the
meaning of Arficle 31B? Asg T see it.
now the Home Minister gave me an
assurance that he would not touch, an
express assurance in terms that he
would not fouch You have amended
Article 31C fo extend “o include all



41

the Directive Principle, that 1s, it a
legislation is declared to effeciuate some
Directive Principles, no challenge can
be made vis-a-vss Articles 14, 19 and
81 Deliberately you have excluded
minority fundamental rights, So that
declaration cannot impinge on the
minority fundamenta) rights I am
deeply gratetul for that. Now when
you are taking thig comprehensive
look at the Constitution, what about
Article S1B” As I read Article 31B, it is
that an Act or Regulation cannot be
challenged s-g-vis the Fundamental
Rights it 1t 18 put in the Ninth Sche
dule I want the Law Minister to tell
me what his reading 1s I do not want
to give any interpretation against my-
self But as I see 1it, it means just
this You may say that this ig an old
provision Look at the effect of the
old provision It goes against all your
declarations It will negate and stul-
tify every minority right when you
say that merely by putting 1t m the
Ninth Schedule, there can be no chal-
lenge 1:3-a-v1s any right in Chapter III
80 that 1f some government, some State
Governments—let me be quite frank
1 would not name them—have tried
Jver and over again to garrotte the
minority educational institutions and
if they could they would garrotte
their rehigious rights also and all that
they have to do—] do not believe that
the Congress wall do 1t, they have never
done 1t but you do not know what will
happen, I am not talinng of ten years
or twenly years but thirty yearsg from
now )ou do not know how many non-
Congress governments hostile to the
munority rights will be there—ig to
adopt this device and put it in the
Ninth Schedule You destroy our
schools you destroy our religious
rights and al] our cultural freedom
So what I am pleading for is put in an
amendment that Article 31B will not
apply to the minority rights What I
am asking for is merely a corollary of
all that you have said and all that you
are doing I am vleading with the
Home Minister and the Law Minister
I woulg have done it myself but it
would share the same fate as that of
my amendment to clause 8. I Ao not

Constitution (Forty-fourth KARTIKA 4, 1898 (SAKA) Amdt) Bul 23

know whether you would be good
enough. I think you can suspend that
rule This is a comprehensive amend-
ment of the Constitution Why cannot
we give amendments which cannot be
relateq to the amendments gjiven by
the Government? My amendment to
the Eighth Schedule and this amend-
ment with regard to Article 31B should
be allowed

SHRI SWARAN SINGH (Jullun-
dur) I have been speaking on this
subject too much and so extensively
that it is not easy for me now to
make up my mind as to what pre-
cisely should I say this morning But
1 do feel that it is my duty to men-
tion to the House some of the salient
features of the Constitution Amend-
ment Bill and also a httle background
of the process of evolution and dis-
cussion that culminated in these pro-
posals

First of all I would give very
briefly the framework of the new pro-
posals And in doing so, I would di-
vide it into two parts There is the
political content of these amendments
and there is the socio-economuc con
tent of these amendments With re
gard to the political content, there are
two new words that are proposed to
be added to the Preamble Onme 1s
*secular’ ang the other 1s ‘integrity”
of the country

I think both these words appear to
be just two words but the meanming
behind them 1s very wital for our
country to grow from strength to
strength and to remain united and a
strong nation So far as secularism
18 concerned, I would at the very
outset clarify that our secularism is
not synonymous with the dictionary
meaning of this word ‘secular’ and
that word flows from the historical
background that was faced by seve-
ral European countries when the
Church enjoyed a great deal of tem-
poral power, the power of the State:
the general meanings that would be
found m many gictionaries are not
very complementary But ‘seculer”
nWhﬂdehlehIthh;hube-
come part of our Indian
You may go to the Punjab, to Guja-
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rat, even to the South; when they
make speeche; in their own languages
they always use the word ‘secular’
because it has assumed a definite
meaning and that meaning 1s that
there will be equality before the
eye of the law in our Constitution
with regard to people professing
different religions. Not only that but
more than that there iy no connota-
tional element of any anti-religious
feeling but it is really respect for all
rehigions It is this concept which is
broadly accepted by our country as a
whole and, therefore, we thought it
necessary that it should find a place
of pride in our preamble and we are
adding that by this amendment. As
for concept of integrity, as you know
Mr. Speaker, the word ‘unity’ already
exists in our preamble But a stage
has come when we should have this
word ‘integrity’ added to the pre-
amble 1n order to highlight the im-
portance of having an gpproach to
our problems, having an approach to
our country as one integrated coun-
try It is a happy thought that in
moments of crisis the country has
shown remarkable umty and g feel-
ing of a sense of integrity The atti-
tude that 18 there at the time of eri-
s1s or difficulty should be a normal
way of life because our crisis of de-
velopment and growth 1s a continuing
crisis and, therefere, we should adopt
integrity of our country, jntegrity of
our nation ag an integral part of our
political thought, It 15 for this rea-
son that we have gdded the word
‘integrity’ to the preambie

Having accepted these two con
cepts, certain consequential provi-
sions had to be made and there will
be found, Mr. Speaker, in some of the
other provisions of the Constitution
Amendment Bill references to ensure
that the concept of ntegrity 1s
strengthened and the concept of se-
cularism also is not eroded It will
be found that in the clause where the
concept of duty is spelt out, there are
elemgnts of both these concepis of
seculdrism and of integrity in the list
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of duties apart from other things.
Then egain in the new clause that is
proposed to be added where anti-
national aetivities are defined both
these concepts have been mentioned
and the intention ig to see that the
concept of secularism is strengthened
and the country remains united.

So far as the other changes are
concerned, in the socio-economic
sphere, certain consequences should
be accepted if we add the word ‘s0-
ciahist’ to the preamble It is not just
adding a word but it 1g acceptance of
a way of life, 3 way of life which has
been adopted by the country broadly.
It 18 no doubt correct that the word
‘socialism’ has been defined different-
ly by different political parties But
it 1s difficult for me to recall if any
of the parties who are represented
here have in a frontal way said that
they do not believe m the concept of
socialism

What 15 our sociahsm”? Obwviously,
it 18 to ensure that when we piogiess
in the economic flield, when we make
progress 1n the socio-economic sphere,
then, the fruits of this development
and growth should not remamn con-
fined to fewe: hands but that they
should be equitably distributed
amongst vast segments of ou: society
particularly those who are underpri-
vilegeq ang poor So, this 15 the basis
of that. Of course, there are certain
other things which flow fiom this con.
cept of socialism, there will have to
be an ever-expanding publhic sector,
there wall have to be arrangements
made in order to ensure that the ma-
jor means of production are under
social control, under public control,
so that the advantages enure not to
the individuals but to the society as
u whole, These have been spelt out
m suyccessive five-year plans and this
1s not the stage to do that, but it does
mean that if this 1s accepted as a de-
sirable cobjectives—and there is no
doubt that it is a desirable objectivs
-then other things will flow from it

That is why, to give content to this,
that provision now is being made that
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the directive principles should have
predominance and that they should
have preference over individual
rights.

Thege are not just words, We have
to look as to what is the lﬁ::hnce of
this proposal. 1 would to re-
call that the directive princfples have

somehow or other been put into the’

background becauge the courts took
the view and it was also the scheme
of our Act, when it was sald that
whereas the fundamental rights are
justiciable the directive principlea_
are not enforceable in the courts of
law. This was, if I may say so, the
description of these two baskets of
these principles. From this another
wrellery. fowed as B & was Srat ome
was more important than the other.

I think this is the whole misconcep-

tion and it is time that this honor-

able House appreciate the difference

between these two principles, that is,

the Directive Principles and the Fun-

damenta]l Rights.

The Fundamenta! Rights, it I may
say so, are individual rights; they are
rights of individuals with regarq to
simple things which are spelt out in
those terms and they have to be en-
forced because individual rights can
be encroached upon by executive ac-
tion. And therefore there must be
some procedure by which those indi-
vidual rights could be enforced,

But, at the same time, it is conve-
ninetly forgotten that even the fra-
mers of the constitution had placed
the directive principles at a much
higher pedestal It ig mentioned in
one of the articles of the constitution
that these are fundamental for the
governance of the country. It is fur-
ther said that in framing laws, the
Government and the Legislatures
(whether they are the State Legisla-
tutes or the Central Legislature) will
be guided by the principles contain-
ed in the Directive Principles. Now,
who can say that anything that is
fundamental to the governance of
the country, anything which will

8uide the legislatures of the Centre
ahd the States in framing legislation,
€&n be put at a lower pedestal, lower
than individual rights? Who can
argue that way? ‘Therefore, I would
like to say that from the very begin-
Ding the scheme was that the direc- '
tive principles are a bundle of rights
Which are in the interest of the so-
clety. They are in the interests of
the community. They are the rights
ot 3 vast number of people gnd there-
fore the direction cannot go to the
CQurtg to enforce them, Because, how
c;m Court enforce g Directive Princi-
Ple?

But, this is a direction to all the
elected representatives in all the
State and Central Zegislatuves that
they have to concentrate their atten- '
tion and have to formulate laws and
large programmes to implement the
Concepts which are contained in the !
Directive Princigples,

So, we are trying to re-establish |
the proper place for the Directive !
Principles. We have reminded our- |
Sélves that we owe a duty to the
Constitution and to the people of thia
¢untry that those rights which arve:
S9cial rights, which are rights of the:
Society, which are rights of the com~
Munity and which are the rights ot’
the vast numbers have to be given
Concrete shape by undertaking legis-
lation. And it is quite obvious i,
there are two scales, in one scale is:
the individual rights and in the other
i8 the society’s right, then it does not,
Tequire much of an arithmetic to con=
clude that the scale in which the go-!
Ciety’s right is placed is heavier.
This is what precisely we are propos-
ing to do. What we are saying here
is that if a legislative programme I.i
t6 be undertaken by Parliament or by
the State Legislature, in pursuance of!
the Directive Principles, they are do-l
ing what is fundamental to the gover-,
Niance of this country. If we are,
translating into action what they arm
énjoined to do under the Constitu-
tion, that is, to be guided by the,
brinciples contained in the Directive
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Principles, when they discharge that
duty witich is enjolned upon them by
‘the Constitution, then the thing that
fows out of the discharge of their
duty., namely, the legislation that
‘tomes out, should not be capable of
being challenged by individual rights
which, obviously, must give way to
khe soclal rights. This ig the concept
of the Directive Principles,

So, 1 say that this is the whole ap-
proach s0 far ag the social content is
concerned. One or two new jdeas
have been added to this concept of
Directive Principles—workers, parti-
cipation in industry, a new Directive
Principle,—is proposed to be added.
Free legal aid to those who are de-
serving and who are poorer people,
environment and preservation of wild
e which cuts acrogs the State boun-
daries are some of the new Directive
Principles that have been added.

Let us recognise the fact that if we
have some programmes, we can add
them to the Directive Principles. We
should never hesitate to add to the
Directive Princioles it a particular
stage of evolution and development
warrants it. When we Jaunch y pro-
gramme in the interest of the people,
it is good mechanism to have that con-
cept added as a Directive Principle
and to undertake legislation which
cannot be challenged by invoking any
of the individual rights.

Having said that, it I may say so,
this is the fundamental philosophy
behind all these changes. The rest
that flows from it is more or less
consequential and that has to be view-
ed in that perspective Not unnatu-
rally, the natural debate haq been
generally dominated by people con-
nected with the legal profession ang,
therefore, they had laid greater stress
on the few comparatively marginal
chapges that had been made about
the functioning of the courts. But,
this socio-economic content is the

tal principle ang the rest is
done only to make sure that the like-
ly obstacles in the way of implemen-
#atidn of this approach are removed
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or we are not prevented from follow-
ing the pursuit of the policies design-
ed to achieve this cbjective, It we
look at the proposals with yegard to
the courts, they are not highly tech-
nical, the people might have used ra-
ther a complicated language and ad-
vanced long arguments but it is very
simple.

So far as the courts are concerned,
it I may say so, there are three main
things with regard to the courts that
we have done:

(1) We have said that any amend-
ment of the Constitution if it is made
in accordance with the provisions con-
tained in the Constitution, namely,
two-third majority and the majority
of the total membership and if it is
a matter in which States are concern-
ed majority of the State legislatures
then that should be final and that
should not be capable of being chal-
lenged.

(2) With regard to the constitutional
validity of acts of Parliament or
of State legislatures we should start
with the initial presumption that
when Parliament acts or an indepen-
dent State legislature actg there
should be a very strong presumption
that they have scted in aceordance
with the Constitution and if this
strong presumption is to be refuted
then there should be decisive majori-
ty of the judges to declare that it js
invalid.

(3) We have clarified the writ juris-
diction of the courts and we have
tried to help the courts in not conti-
nuing to interpret ‘any other purpose’
clavses in any manner they lke but
we have actually given the precise
scope under which the writ jurisdic-
tion should be jnvoked,

Sir, these by any atandards would
be comparatively moderate amend-
ments so far as the functioning of the
courts are concerned.

Sir, with regard to the first I would
Mawito say a few words. If I mar
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Hay with all the earnestness at my
commang I have been seized of this
mnatter—along with my colieagues—
for the last eight montha. We have
studied the Constitutions of other
countries. I would like to say that in
<he framework of Constitution it was
never contemplated that the High
Courts or the Supreme Court will
bave the authority to go into the
constitutional va idity of a constitu-
_tional amendment. I make this state-
ment with all the earnestness at my
command and this is something which
48 fundamental to the framework of
the Constitution. There is no Article
in our Constitution which enables the
eowrts to examine the constitutional
validity of a constitutional amendment.
The two-thirdq majority and majority
of total membership plus majority of
States, etc. are matters which courts
are not concerned with. What hap-
pens inside the Chamber the Presiding
Officer gives the certificate that there
is two-third majority. That is final.

;I may say, the Indian Parliament
his set a standard with regard to rec-
titade in this respect and I would only
recall to your mind, Mr. Speaker, our
case with regard to the abolition of
Privy Purses where you would reco’-
lect we lost the requisite two-third
majority by a simple fraction of a
vote in the Rajya Sabha. In our Par-
liament if the Fresiding Officer found
thi. there was only small fraction of
a vote less than the requisite majority,
he declared so and we abandoned that.
Wkhat I mean to say is that in this
ma.er it is the domain of Parlia-
ment—the House of People and the
Raijya Sabha—about the requisite
majority and when the States legis-
late, then tneir Presiding Officers will
give such certificetes,

1260 hrs,

Sir, there is no provision whatsn-
ever in our Constitution which enables
the Supreme Court to examine the
constitutionnl velidity of a constitu-

tional amendment. If 1 say, there are
comments in which it has been said
that it was a question of checks and
balances—the leader of the DMK said
so—and that we are trying to upset
that. If I may say so in all humility,
I do not accept the expression ‘checks
and balances' because it is a connota-
tion of maintenance of status quo.
No Parliament can accept this concept
of status quo because we have to pro-
gress, we have to develop, we have to
move forward. Therefore, S8tatus
quo-ism which is woven with this ex-
pression ‘checks ang balances’ is some-~
thing which is totally unacceptable to
the Parliament of any country, morz2
so to the Parliament of a developmg
country in which we have to under-
take all manner of programmes in
order to increase the strength of the
country m every Way.

But I would like to use a more
neutral expression that in the Cons-
titution, the fumctions of verious or-
gans were defined. There was the
legislative function, there was the
judicial function and there was the
executive function. These were 2°-
tually supposed to be adhered to bv
these three wings. If 1 may say, un-
fortunately the courts transgressod
the limits prescribed for them. They
did not have the authority to examine
the constitutional validity of Acts
amending the Constitution, and they
arrogated to themselves the jurisdic-
tion and the authority to go into the
constitutional validity of constitutionsl
amendments. It is that imbalance
which had been created, that excess
of jurisdiction that became evident
at various stages that we are now
trying to rcctify and trying to res-
tore the original division as was
contemplated by the framers of
the Constitution. ,So if there was
any disturbance of that line
of demarcation which defined the
functions, which 1aid down the con-
tours within which the three wings
were to function, the , i
anything, took place on the side of
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the courts. They started examining
and they thought they could go into
this question. In the initial stages—
I must be fair—they came to the
conclusion that Parliament has got the
authority to amend the fundamental
rights also, and it appeared that things
were stabilising. Later on, they went
back upon the origina] thing ang they
said that fundamental rights cannot
even be touched. What is most dis-
quieting is that they thought of this
concept of ‘basic structure’.

SHRI S. A. SHAMIM (Srinagar):
They are paying the price now.

SHRI SWARAN SINGH: 1 do not
know whether they are paying the
price. I do not think that that is a
correct expression. They took up an
attitude and now we are trying to
help them to get out of that attitude.
This is what it comes to.

Now, what is the basic structure?
If I may say so, if we accept this con-
cept of basic structure, what do we
find? The word ‘basic’ and the word
‘structure’ do not occur in the Consti-
tution. The words ‘basic structure’
do not occur in the Constitution. So
what the courts were doing when they
brought in this concept of basic struc-
ture was that in a sense they swere
taking upon themselves the right %o
amend 'the Cecnstitution and they
brought in these words ‘basic struc-
ture’ which did not exist in the Con-
stitution. First they amended the
Constitution to say that there is some
such thing as basic structure. Then
they tried with a microscope to dis-
cover what that structure, what that
basic structure, is. That is why the
Law Minister rightly mentioned that
in one of the very recent judgments,
one of the distinguished Judges of the
Supreme Court—it is not mecessary
to take names—analysed what the
different Judges thought of this con-
cept of basic structure.
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I will not go into details, although
it is very fascinating. But the basic
point, the important point, is that
where the expression ‘basic structuie’

did not occur in the Constitution, the -

Judges themselves imported this con-
cept of basic structure into the Cons-

titution, for which there was no
justification.
Parliament has got the right to

amend, meaning thereby, we can add
words or subtract words. We are
adding only three words to the Pre-
amble and there is so much noise.
They say: you cannot add to the
Preamble; it will alter the rhythm of
the Preamble. This
something very interesting. First the
basic structure, now the rhythm. Is
it that we are sitting here as poets in
order to look to the rhythm? I have
said that if the rhythm is somehow
affected in the English language, then
we can make it in Kannada or Tamil;

probably the rhythm will be much
better. We are not concerned with
rhythm. I say in all seriousness that

these are syptomatic of assumption of
jurisdiction. It is a crude sort of
invasion, if I may say so,
domain of Parliament Dby using ex-
pressions for which there is no war-
rant whatsoever in our Constitution.
All that we are doing is to tell them:
leave us to amend the Constitution;
leave us to add new words to the
Constitution; you confine your acti-
vity only to interpret what is in tae
Constitution and do not bring in
other concepts which are ethereal. In
a sense we are trying to help them by
defining their domain so that they
may not be in unchartered seas and
do not lead the country to some im-
ponderables,

So far as the suoremacy of Parlia-
ment is concerned, I think it is axio-
matic; it is the will of the people in
all spheres which will prevail; ‘here
is no doubt about it. Parliament is

the only authority which can amend

the Constitution and we are saying
that if they ameng it, it is in the

expression is -

(

into the
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exercise of thet authority which is
the right of the people which is
-wxercised by their chosen representa-
tives and that is final. This therc-
fore is the concept of the non-chnal-
lengeability of the constitutional
amendments.

So far as the next part is concern-
ed that is comparatively simple. In
our federal structure or semi-federal
structure—yoy can Use any expres-
sion—there is a central list, there 18
a state list and there is a concurrent
list. Some authority has to decide
whether the centre has got gny autho-
rity in any particular given instance
to legislate and it is good that the
courts are there to decide if it has
that jurisdiction. Again there are
provisions in the Constitution which
prevail, unless they are amended. In
future what we legislate in pursuance
of the directive principles will pre-
vail in the intrest of the poor and
courts will be entitled to interpret
the directive principles. A Law has
been made that they cannot be chal-
lenged There will be cases where
the challenge will be from other
quarters, not the type of vested in-
terests who had normally challenged
these before 1t is for this reacon
that we are providing in the direc-
tive principles provision with regard
to free legal aid because they will not
otherwise be able to engage those
outstanding lawyers with fabulous
fees and the state will have to safe-
guard thejr rights and their interests,
All that we are saying in this respect
ig—it is a strong presumption—ihat
when Parlia:nent acts it acis within
the Constitufion: it should not be
lightly displaced.

The existing position today is that
you mav pass by unanimity a Cen-

tral Act. the Parliament adopts it
unanimously and all the parties
combined say: ‘“Well this is the

law”. But a single judge sitting in a
remote gart of the couniry, by a sim-
ple witk petition has got the authority

to declare fthat this act of Parliament
is ultra vires. Now you will readily
appreciate that it is chaotic and
something unacceptable to Parliament.
It is against the concept of any demo-
cratic set up. First there will be
one judge, then there will be letters
patent appeal to two judges, then
there will be a full bench, One Court
decides one thing and another Court
decides another thing. Ultimately
that case comes to the Supreme Court
for final adjudication and probably
5 or 6 years have already passed and
much of the good work that should
have flowed from the implementa-
tion of that Act remains in cold
storage. We want to rectify that
We want to save the courts from the
redicule and cynisism to which they
have been exposed by exercise of
their jurisdiction in a manner which
certainly did not redound to their
credit. Therefore, we have proposed
that if an enaciment is passed by a
Legislature, then in order that it
should be declared as unconstitution-
al there must be an authoritative pro-
nouncement that it is really uncons-
titutional. Therefore, there must be
a minnmum number of wise persons

to sit, if it is High Court, 5 judges .

and if it is Supreme Court, 7 judges.

My dear friend, Shri Jagannaths
Ryo was very much upset by the
arithmetic of it. He said “supposing
there are 7 judges and 4 judges say
that it is unconstitutional and 3 say
that it is constitutional, why shouid
then the minority view prevail”. Now
that is not the approach. The ap-
proach 1s that there 15 a very very
strong presumption that the Parlia-
ment has acted in accordance with
the Constitution. Anybody who says
that they have not acted in accord-
ance with the Constitution, wmust
produce weighty reasons and also
weighty majority. All that we are
saying is that in the interpretation
of law, this will also be conducive to
the reduction of litigation which 18
very desirable. Already I am told
that th,ne are about 5 lakhs or 7

'
[
i
1
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lakhs of cates pending I do not
know whether they are writs alone
1 will not be surprised 1if several
lak}ls are writs alone and there may
be several lukhs of other cases pend-
ing If we do our work in Parla-
ment more conscientiously and look
into the wvarious provisions carefully,
then I am sure that these cases of
challenges to the constitutionulity
will be very very few n future
The things will stabibse and there
will be greater respect for the courts,
etc So, it 1s not a question of arith-
metic but 1t 15 8 guestion of principle
and we should not hesitate to adopt
this I have already mentioned this
but for the cake of record, I will say
it again on the floor of the House,
although 2/3 majority appears io be
rather high but i1n actual arithmetic
what does it come to? Out of 5 judges
of the High Court, 3 must be on one
side by the rule of simple majori‘y
to declare 1t as unconstitunionat
We a ~ saviay that let there be ¢ le
more wise man to say that 3y 1s
really unconstitutional So I om
asking fo 0 11ige  more a
agree that it 1s really unconshtu-
tional Take for instance 7 judges
Mere Mitority 1s 4 1o 3 Today the
position 1s 4 can say that it 1s un-
constitutional  All we say 1s, 1t 15 a
very serious matter you are going to
declare that Parliament has acted un-
constitutionally and so there must be
one mer2 man  So, 4 becomes 5 This
1s the arithmetic of ‘twothirds This
1= not something unressonable or
preposterous It is a good arrange-
ment Suppose there 15 a House of
100 members 66 vote for 1t Only
some remain neutral or everybody
else votes against 1t It does not he-
come s valid amendment of the Consti-
tution and the will of the madjonty
does not prevail although 68 voted for
it. Let Courts for a change learn to
rstand that certam fundamental
cannot be altered by a razor-
majority. That 18 what we are
thying to eounciste by this principle
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We are maintaining everything sise.
They can examine the constitutional
validity of Acts. We want it to be
done m a more orderly mannsr,
About writs, we are retaining every-
thing except that we are saving them
the botheration of interpreting ‘any
other purpose’ ‘Any other purpose’
1 something, 1f I may say so, which is
absofutely purposeless This has been
mterpreted in a variety of ways Writs
have been filed to stop the transter of
a school teacher from ome village to
another I am sorry to takt up the
time of the House, but I cannot resist
the temptation of mentloning one case,
which came to my notice There was
an executive engineer in the MES who
had been compulsorily retired.
The minister who was my predecessor
had seen 1t A high-powered body
had examined the case and it was
presided over by an Additional
Secretary They saild he <hould be
retired at 55 He quietly went to the
court and got a stay order The case
come to mv notice 23 years later It
was never decided till he completed
58 and then he quietly retired! These
are the type of cases which anv other
purpose’ had been interpreted to
mclude It 1s not 1n the normal
tramning of judges to interpret vague
expressions This I think 1s the main
trouble Thev can nterpret precise
formulations but once vou mtroduce
any other purpose’ or etc’ they are
completely at sea and they feel 1t is
a junisdiction hike the old Nausherwan
type of jurisdiction wheie somebody

pulls a rope a bell rings somebody
comes oui and says “You get this
sentence o1 that sentence”! Unless

the laws qre precisely defined the
couris are not accustomed to interpret
them That is the mam weakness of
th.t formulation contained m art-
cle 226 We are making it precise
and claritymg 1t We have ' sald,
instead of ‘any other purpose’, still the
court has got the nght to issue a
writ, but the court hag to come t0 the
conclusion that there has been a
violation of a laWw or of a satutory
rule pesulting in substantial falure ¢

of juiliee and tiwere is no otherjremedy
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except a writ. It is very interesting,
During the last several mouths, I had
occasion to meet a crogg-section of our
people including Supreme Court judges,
High Court judges, umversity pro-
fessors, lawyers, etc Some judges
told me, “What you are now trying to
define 18 precisely what we have been
doing before ° I said, well and good,
you should be happy that we are now
trying to give you a formulation upon
which you have been acting so far I
also said, unfortunately there are
several other courts which are not
doing the same and we are trying to
bring them also in lne with you who
have been acting n a proper manner

So If I may say now to describe
ths as something by which the judi-
clary 1s being destroyed or we are try-
ing to plavy with the Fundamental
Rights I think this 18 4 very extreme
expression which has been thrown
about without understanding the
mmport of what they are saying and
without trving to meel our arguments
This 1s alf we arc domng with regard
to the judicial system

On this question of tribunal I would
Say a couple of sentences We came
to the conclusion that several matters
particularlv service matters come 1o
the High Court in a very technicalo
manner  They generally go to the
High Court for wrnit jurisdiction under
Article 226 and the Courts generally
Iook at it whether there 1s a second
notice or not or whether any particular
procedure has been complied with or
not Somctimes even the judge be-
comes doubtful whether it could be
admitted There are geveral matters
like service matters revenue matters
tax matters distribution of foodgrains,
procurement eic These are matters
in which if people feel aggnieved,
they should not only pe left to go to
the High Court on & very limited
Jurisdiction and try to plead or try
to bring 1n any other purpose or things
of that nature but that there should be
& yegular ful-fledged tribunal to deal
with these maiters. And the scheme
of these tribunaly is that they will be

manned by people with requisite ex-
pertise, people who are independent
and who inspire confildence because
the whole object 1s to do justice to
them, not to close the doors of justice
and not to close all avenueg where
the grievances may be redressed.
Ths 1s the whole approach with regard
to these tribunalg and by and large
these have been welcomed by the
people who are Likely to be affected by
this new institutx This 1s all that

I want to say th regard to the
judicial system
There 1s another aspect which I

would like to mention This ig about
the main structure of Government and
davision of responsibility and authonty
between the Centre and the States
It T may say we have left i1t intact.
There is not a single entry which we
have transported from the exclusive
Jurisdiction of the Centre to the State
or wvice versa We have not trans-
ported anv entry fron the State
Juidiction to Centre nor have
we done anything to the contrary So,
these lists remain But the founding
fathers had this concept of Concurrent
List and when we examined carefully
the Concurrent lList we came to the
conclusion that the general approach
1S that there are certain matters which
are exclusively the concern of the
people in the states There are some
in which the Central Govirnment has
got the lexclusive responsibility like
the defence communications and
things of that nature There was
this Concurrent List and thig Concur-
rent List was such in which there was
the concept of all-India policy and all-
India approach and also which witally
interests and concerns the people in
the various States So all that we
have done 1s that with regard to some
matters where it was thought that the
subjects are such in which the States
are concerned and there 18 such a
thing regarding such subjects ag an all-
India policy also some of those sub-
jects we are proposing to transfer
from the State List to the Concuivent
List Now, what are thage? A great
deal has been said by several pecple
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both inside the House ap well as out-
side and by people who unnecessarily
crit  <e us that we are upsetting the
balanc.: Even reading of these five
things will convince anybody that they
are obviously such which should have
been in the Concurrent List from the
very bringing. Now based om our
experience, they are not something
which are, it I may say, any symbols
of authority of the State Governments
but they are something in which there
is an all.India and inter-State problem.
Take for example, education. The
administration; of education will re-
main obviously with the States but
what is intended to be achieved is
that the all-India aspect of education
will have to be looked at from an all-
India angle, and in pregeribing the
syllabug and in maintaining the stan-
dards—not that one State should re-
mam behind another, and to rectify
that type of things it is necessary that
1t should be an all-Insia item

The rest relateg to Forest and pro-
tection of Wild Life. I do not know
whose authority will be affected by
this Wild life in the sanctuary does
not accept anvbody's wnt One ani-
mal from the Tamil Nadu part of the
sanctuary can easily spill over into
the Karnataka area It docg not re-
quire g permyt to go out If forest
and wild life have 1o be preserved,
there has to be an all-India and in-
ter-State approach to that problem

Then comes the question of control
of population and family planning
Obviously, the Centre 1s doing a great
deal and has put some new dynamsm
for achieving certain targets; and the
Centre spends most of the money
Apart from that, 1t 15 something
with which all of us are vitally inte-
regted If we fail on this front
whatever economic development e
may make. would fail to make 1mnact
fn the rising crescendo of population
which would engulf us.

In regard to weights and mea-
sures, whose authority are we taking
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awey by making them a concurrent
subject-—the kilogram means a kilo,
whether it is Himalayas, Kanya Ku-
mari, Rajasthan or Assam,
Obviously, lengths, weights and mea-
sures have got to be looked at from
an all-fndia angle.

Then comes the administration of
justice.

These are the five thingg that are
sought to be brought to the Concur-
rent List Can anybody, in a dispas-
siopate manner, really contend that
we are taking away something so
vital from the States as to reduce .
therr essential authority or to reduce
their responsibility? Not at all

So far, the Constitution, had been
amended from time to time to meet
a speciflc situation; or we had to rec-
tify 1t when a certain thing was
pointed out by the courts. We un-
dertook this present exercise to exa-
mine various provisions in their pro-
per perspective We have tried to
locate the road-blocks that are likely
to arise if we move forward towards
rapid socio-economic changes We
have trieq to rectify them--.about
some of which we had precise know-
ledge; and about others we have come
to Parhament to ask them to enable
us to ensure that such moad-blocks,
as and when they arise can be
quickly handled by adupting the pro.
cedure and by adhering to the prin-
ciples that will become operative
after thcse amendments gre ihere.

Before I end, I would Like to touch
upon 2 or 3 poinigs which are genee
1aily aired by the cnitics of this pro-
cess of amendment First, it 1s gene-
1ally asked. “Why ghould the Consti-
tution be amended”’ This has been
very amply dealt with inside the
House and outside the House. The
Constitution is a living document and
1t has to meet the aspirations of the
people; Constitufion itself has got
provisions by which the changes
should be made. And I want you to
be convinced (Fnterruptions). |
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SHRI K. MANOHARAN (Madras
North). About it we gre convinced,

SHR] SWARAN SINGH: ....be-
cause sometimes your cynicism is dis-
gqueting. The Constitution undergo-
ing an orderly change, is the greatest
protection of the country and protec-
tion of the rights of the people who
can stop the vast socio-economic
changeg to help the poorer sections
taking concrete shape? They must
tome. If the Constitution stands in
the way o a' “ody stands in the
way that person would be wiped out,
that institution would be wiped out,
but the things must change So, if We
faciitate the change and make the
thange orderly and constitutional, it
15 1n the best interests of the society
and we shoulg not at all be apologetic
about changing the Constitution

The second a1gument which I think
is no longer vahid but which at one
time was very hotly argued, 1s that
the fundamental rights cannot be al-
tered That matter has been set at
rest and I will not dwell upon it any
more.

The third a1gument 15 that the basic
stiucture cannot be altered I have
dealt with 1t enough, and I will not
add to 1t

Lastly, 1t is said that the Congress
has not got the mandate, that this
Pathament has not got the mandate.
1 want this matter to be fully under-
stood and appreciated in tne context
in which 1t 1s said It has been men-
tioned again and agam that our Prime
Minister went to the polls about a
year ahead of the normal times and
the Parhament was dissolved 15
mnonths ahead of the normal tenure

In the election manifesto 1t was
clearlv mentioned that problems have
been thrown up by the bank nationa-
lisat'on case, by the abolhition of the
privy rurses and that these agre the
lines in whid1 the amendment of the
Constitution will have to be under-
taken [t was also spelt out that we

wanted to make structural changeg in
the socio-economic set up and for
that also obviously changeg will have
to be made So, if I may say so n
all humality, not only the Parliament
has got the authority, but I think we
in the Congress Party at any rate
have got a duty to discharge, because
we went to the electorate on that pre-
cise election manifesto that we want
these changes to be made. We can-
not shirk that responsibility, and any-
body who asks us not to discharge our
responsibility

SHRI S A SHAMIM: After five
years?

SHRI SWARAN SINGH: I am
glad he has come out 1n his true
chlourg and asked “after five yeans?™,
The question raised 1 whether the
Parliament or the Congresg has the
mandate to amend the Constitution
after five years It 1s very interesting
to note that if we analyse the ap-
proach of these parties who get to-
gether to oppoge this measure, it is
purely negative, it is purely political
They argue that the amendments
should not be undertaken because of
the emergency, because of the atmos-
phere which has been generateq by
the emergency, it should not be un-
dertaken because a year hag passed
after the term of five years But none
of them, eithre individually or collee-
tively, at any rate not collectively, has
pointeq out as to which part of this
Constituito, Amendment B} is some-~
thing which they do not like I do
not make this type of extreme state-s
ment, but I have no heaitation in sav-
ing that T am convinced thai sume of
them are extremely careful to avoid
making comments upon the merits,
because they know, at anv rate those
who are 1n the Lok Sabha know, that
when they go to the electorate, the
people will ask them, in the same way
a« they asked them at the time of the
abohtion of the privy purse, whether
they voted for the abolition of the
privy purse or not, whether they
voted for socialism being brought in
the preamble or they voted against
it and whether they voted for the
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supremacy of the Dirertive Principles
over the Fundamental Rights. If their
answer at that time i3 negative, they
know they will lose their votes. That
iz why they are not commenting 1n a
clear manner about the content of the
amendment. They are trying to
shroud it in some sort of political jar-
gon by saying that the mandate, has
expired or a year expired,

Why ig there mandate? I have
handleg this qu in the various
meetings that 1 have addressed Peo-
ple asked me whether we haye got
the mandate after five years, I said
the answer is simple. There are two
answers, Omne is the constitutional
answer that if the life of Parliament
is extended, then Parliamen¢ conti-
nues to have all the rights. More than
that, there 1s the political answer If
a thing is good to be done help us to
do it, rather than find excuses why it
cannot or should not be done If we
are convinced what we are doing 15 in
the best interests of the rapid iocio-
economic changes, we need not be
apologetic about 1t at all The objec-
tiveg are qute clear, and they are
that we want tp take our country to-
wards this goa] of far-reaching soclo-
economic changes.,

Any amount of obstacles that might
by created by those who talk of sta-
tys qucism, who talk of checks and
balances will not deter us To talk
of precedents, to talk of how and why
we should not act are things which
are totally foreign to us. We should
reject them, and we should adhere to
our cherished objective of going for
ward in a determuned manner to rea-
hise the goal of far-reaching social
changes,

SHRI KX MANOHARAN (Madras
North): At the outset, let me be
trank 1n saying that my party is pre-
pared to accept certain clauses in the
Forty-fourth Amendment, and cer-
tain clauses we are not n a position
to accept at all.

I have heard Sardar Swaran S ngh
who was the Chairman of the Com-
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mittee which wap constituted to re~
shape the Constitution. He hag pro-
Posed certgin amendments. I receiv-
ed a letter from the Minister of
Parliamentary Affairs, Shrj
Ramaiah, some months back that we
must come and have g discussion
with the Committee. We readily
respondeq to that invitation gnd we
met Mr, Gokhale and Mr. Swaran
Singh along with the Minister of
Parliamentary Affairs ang Mr. Om
Mehta. We had a throrough discus-
sion Without any sense of reserva-
tion, we explained to them what we
had 1n mind. Certain things we ac-
cepted, we demanded modification of
certain things and the deletion of cer-
tain other things.

When I met Mr. Swaran Singh then,
1 had a document before me, namely
“The Proposed Amendmentg of the
Swaran Singh Committee” but after
the introduction of the ¥Forty-fourth
Amendment my present feeling is
that we are discussing a miniature
new Constitution altogether. With
great difficulty, with g magnifying
glass, 1 tried to find out and locate
Mr Swaran Singh in the Forty-fourth
Amendment. Unfortunately, I could
not locate him except his silver shin-
ing beard Now, Mr Swaran Singh
has spoken very eloquently touching
certain vital things and ignoring cer-
tain clauses in the Amendment (o my

surprise

Before going into the subject, I may
state that I and my party too are one
with the Prime Minister that this
Parliament has got competence enough
to amend the Constitution Though
some people may say that this 15 an
extended Parhament, we are perfect-
ly conviced that it has got the com-
petence and capacity to amend the
Constitution. We have no reserva-
tion in that, we are one with the
Government of India.

The second thing which I cannot
understand is this While we came
to Delhi, we were told that Parlia-
ment was going to be converted into
a Constituent Agsembly. It wag re-
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volting and naugeating. Till then the
Prime Minigter did not come out
openly with a statement whether this
Parliament was going to be convert-
ed into a Constituent Assembly or
not, but luckily day before yesterday
and yesterday she came out with an
open statement, saying that this Par-
Lhament cannot be converted into a
Constituent Assembly that this Parha
ment has competence enough to
amend the Constitution We wanted
that In spite of that, there 1s g lobby
going on saying that this Parhament
must be converted into a Constituent
Assembly

I am happy to note that the sugges-
tion has been thrown out lock, stock
&g berrel by the Prime Mutster
hersef I am sorry to say that—
excuse my saying so—there wag some
talk by the Congress Members that
this Bill must be referred to a Select
Committee

I feel the intention of the lobbvists
that this must be referred to a
Select Commuttee ;s to postpone the
election If that ;s s0 on bchalf of
my party let me tell you that we are
gowng to betray the people, betray the
spinit of the democracy and betray the
Parliament as well We also reject
the concept of referring to a Select
Committee

Mr Gokhale has explained what 1s
the Constitution He hag said that
the Constitution 1s a living document,
it 1s a document which reflects the
will of the people, the aspirations of
the people and the rising expectations
of the country The Constitution
should mirror the spimt and the tem-
po of time It ;g not at all static, it
its dynamic We have no objection to
accepting certain changes

On the Floor of this House, I have
been teling that no vigorous nation
can tolerate a lifeless Constitution
Our nation hag become somewhat
strong, our nation has got a vibra-
tion, our nation is moving towards
progress from the stalemate and

everything goes on well, though the
jolting 15 there, the determination is
fixed So far as we are concerned,
we are for the constitutional changes
and the Constitution 13 amendable
The Constitution can be altered and
the Constitution must be iltered ac-
cording to the time If the people
think that the Constitution stands in
the way of realising their goals—that
meang the greatest happiness of the
greatest number—then 1t must de-
serve to be scrapped and thrown into
the Arabian Sea and the Bay of
Bengal

I am not for constitutional supre-
macy My Party stands for Parlia-
mentary supremacy Parliament is
the place where the walJ of the people
13 expressed and the heart tirobbing
1s recorded In that spirit, we ap-
proach this Parliament and the Con-
stitution The Constitution 13 essen-
tial for the people of the country and
not the people for the Constitution
We have no objection if it 18 changed
and 1t 13 now getting changed That
1s a very good sign To that extent,
I welcome the Prime Minister for
having done it Some months ago, 1
had g discussion with the Prime Min-
ister and she had indicated that she
was not for converting thig Parla-
ment 1nto a Constituent Assembly
Now this has been amply indicated
here We are happy to note that we
are gomng to meet the people very
soon

Sardar Swaran Singh has said,
“Well 1f we go to the people, the
people will ask us, whether we have
voted for this voted for socialism,
voted for secularism and if our reply
15 1n the negative, then our candidate
may be thrown out by the people”
I am happy I agan want to stress
upon Mr Swaran Singh that jf the
same people will ask us whether we
have voted for 1t whether we have
voted for a particular zection or a
particular clause which 1s nntmzoms-I
ing—that questinn mav be asked, if
that question js asked, and it wel
say “unfortunately yes, we have
voted for that also,” then we will be!
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thrown ®ut. So, this thing, WMr.
Swaran Singh, should understand.
Then you may ask what our objection
1s. I want to explain this to Mr.
Swaran Singh Yesterday, Mr Gokhale
also spoke about the Preamble of the
the Constitution.

I would like to quote here Mr. B. C,
Rout:

“A Preamble 15 an integral part
of the Constitution which stateg the
aims and obijectives of the Constitu.
tion in nutshell It is <aid to be the
most precious part of the Constitu-
tion, ‘the soul of the Constitution’,
‘a Xey to the Constitution® and it is
a ‘proper yardstick with which one
can measure the worth of the Con-
stitution The Preamble to a Sta-
tutey says. Maxwell, ‘has been said
to be a good means of finding out
its meaning and, as i1t were, a key
to the understanding »f it' The
Preamble indicates the source from
which the Constitution derives its
authority and also expresses the
objectives which the Constitution
seeks to promote.”

Thiz is exactly what Mr Rout says,
quoting Maxwell too.

On the basis of it, while we had a
discussion with Shr1 Swaran Singh
regarding the Preamble part of the
Constitution, we had suggested some
ideas. Now, Shri Swaran Singh has
said, according to the amendment in
the Preamble of the Constitution—
let me quote—.for the words “Sover-
eign Democrtic Republic”, the words
“Sovereign  Socialist Secular Demo-
cratic Republic” shall be substituted.
So far as this amendment is concern-
ed, to the msertion of these two
words, we had no objection whatso-
ever. We welcome it

It is very clearly stated here what
is our economic goal Though we
have been declaring from Avadi ses-
sion, Bhubaneshwar session and all
that, to the country and the world at
large that our country is wedded to
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seclalistie philosophy. The psople
xnow about it. But still they have
got a feeling that it must find a place
in the Constitution. The Preamble of
thle Constitution i part und parcel of
the Constitution. So, the fathery of
these amendments thought 1t fit that
a barticular word about our economic
goal must find a place in it. So, it is
inserted here. I am happy about it

Regarding the minority rights, re-
garding the religious sections, there
ijs no discrimination whatsoever.
Qur concept towards that particuler
direction 1s secularism. The people
xnew it very well right from the
peginning, after the liberation of the
country, after the Independence of
the country, that we are for g secular
State, not a theocratic State. The
people knew about it. The people
know about i1t But still the fathers
of the constitutional amendments, in-
cluding Shr1 Swaran Singh, thought it
fit that a particular word imnust find
a place 1n 1t I am happy about it.

What about our political direction?
Our pohtical direction 1s that we are
wedded to democracy. We are a
sovereign republic Democracy is not
only a philosophy, democracy is not
only an administrative apparatus, but:
democracy 1s a way of lifte So, we
had inserted previously the words
“Sovereign Democratic Republic”. We
have now substituted the words by
“Sovereign Socialist Secular Demo-
cratic Republic”. The wholz thing is
clear

What I had requested Shr; Swaran :
Singh to understand me and concede
a particular pont was this 1 again
request him and I am also requesting
the Prime Minister in #hom we have
got the fullest possible confidence I
do not know whether the Prime
Minister’s attention, was drawn to this
particular request from my gide. What
I suggested was, economic goal Iis
right, political direction is right and!
the secular aspect is right but the|
people who want to have a glance at|
the Constitution or the students of’
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constitutional law of our countey and
the countries of the world who want
to understand the Constitution, when
they read the Preamhble of the Con-
stitution should know what sort of
thig Comstitution 15

You have wmnserted two words Mr
Swaran Smgh in addition to the three
words which our founding fathers
have already incorporated n  the
Prearable You have inserted soC1ahs!
and ‘secular’ I would ask you to add
after ‘secular’ the words ‘democratic
und federal repubhc’

Yesterday our Law Mimster was
very eloguent while yeplying to some
lawyers wno had convenea a sermmndr
He was saying something about the
federal elements of the Constitution
being eroded and corroded 1 would
request the Prime Minister of the
country and the Chairman of the
Committee to please help us mn defend-
ing the 44th Amendment by sayng
that this Constitution 1s federal in
nature This Constitution is not at all
umtary 1n nature 1t s federal
Yesterday Mr Gokhale was very clear
that this Constitution 1s federal If
you are convinced that this Constitu -
tion is federal what prevents you
from wmserting a pirtieular word—
after all one acceptable convincing
word, through which you can convince
the entire countrv and the foreign
press that our Constitution is federal?
1 have made this request on behalf of
my Party and 1t will help in the long
run, you should not forget 1t

We have been enjoying in the past
Mr Speaker a parficular philosophv
the philosophy which had been
nourished and cherished by our late
lamented revered leader Jawaharlal
Nehru This country 1s enioving unity
in the mudst of diversity, this country
1s multi-lingual this country 1s multi-
racial this country is multi-rehigious,
the culture of the country 15 composite
and the society of the country is
plural So we should not 1gnore all
these facts while drafting Constitu-
tion simendments Vesterday my

trend Shrz Indrajt Gupta rightly said
that we should take into account all
these facts We enmjoy umty wn the
midst of diveraity and th s umty must
be maintained 4t all costs For
Heavens sake dont leave any loop-
holes for fissaparous tendencies
Already, frusttated elements are there
i the country ho are trying 10
dinde th» countiy they are preach
ing secession and partition So, 1n
this context, don't you think Mr
Swaran Singh that it 1s your duty
and responsihility o add or wnsert the
particular expression federal’ in the
Preamble of the Constitution” Lut
for this the Preamble 1s totally

acceptable to the All India Anna
DMK Party

Now 1 come to the next pomnt My
friend Shi1 Swaran Singh had said
something abe it that alse but I doni
know why he has studiously avoided
a particular 1ssue As my time 1S
lLimited I am going to fimish soon, but
1 would Like to say something about
this anti-nationa} activity’ Yester-
day Mr Indrant Gupta quoted an
Article which he caid wvitally affects
the worhers Now 1 want 1o quote
another This Arthicle says that ant-
national actnity in relation to an
mdividual or Ascociation means any
action taken by such individual or
Association which 18 intended to
threaten or disrupt the harmony
beiween different religious, racial,
language or regional groups or castes
or communities Seemingly, Mr
Swaran Singh (I can appreciate vour
ingemous brain that has operated
aonderfullh} 1 15 very mnocunrus I
am propared to accept this amend-
ment provided I get a positive assu-
rance from the Prime Minister of this
country that it 15 so But when you
talk of disrupting the harmony
bety cen 4 fferent religious racial,
1anguage or regional grouns and when
the guestion of language’ comes in,
I would like to draw the attention of
Mr Swaran Singh to the fact that we
must discuss 1t 1n context of the par-
ticular issue
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Without the knowledge of the
Prime Minister—I am sure about jt—
certain items are bemng foisted on the
unwilling people of the non-Hindi~
speaking areas If that attempt 1s
made without even the knowledge of
the Prime Minister—I am sure, with
her knowledge, 1t will never come—,
1if some enthusiasts or 1f I may be
permitteg to say that, stalwarts try to
feist Hindi1 on the unwilling people of
non-Hindi-speaking areas, have we
got any protection at all” If they do
at, then we will be compelled to revolt
against that dommnation While we
speak that, this Clause operates Oh'
You are against Hinds, you are creat-
ing some language trouble, you are
creating lingwistic  disturbances, so
you rrust be arrested under ‘MISA’
My humble submission 1s this It 1s @
sort of compromse I am not a lawyer
ke our Law Muster, but I know
gsome elements of law Mr Swaran
Smmgh 15 a lawye: So I ask Mr
Swaran Singh and Mr Gokhale to find
a way out to protect the interests of
the non-Hind:1 speaking people My
suggestion 1s this Late Pandit
Jawaharlal Nehru has given us an
assurance which has been referred to
by Mr Fiank Anthony That assu-
rance Is a solemn laudabe noble
assurance unless and until the non-
Hindi-speaking people decide to learn
Hind1 there shoud be no imposition
till then the Enghsh language

SHRI SWARAN SINGH Qur
Prime Mimster has reiterated that

SHRI K MANOHARAN You are
right Our Prime Minister has reie-
rated 1t several times What I want
to ympress upon you 1s this We want
a constitutional sanction for that for
that assurance given by the late
lamented, revered Pandit Jawaharlal
Nehru (Interruptions) 1 do not know
whether Mr Swaran Singh has want-
only avoided it I think he has
dropped that particular matter

Regarding  trsunsfer of subjects
from the States to the Centie and
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from the Centre to the States, he has
said that there has beeh ng tring-
portation either from the State List to
the Central List or from the Central
List to the State List. 1 want to draw
his attention to this. The Forty.fourth
Amendment Bill is very much before
me That has been transferred to the
Concurrent List You know what is
Concurrent List If there is any
tussle between the State and the
Centre, ultimately the Centre's voice
will prevail You are a lawyer. You
know it With my limited knowledge,
this 1s what I have understood What
I say 1s that Education is being taken
out from the State List to the Con-
current List, according to me, it is a
deliberate invasion on the State rights
I request the Prime Minister and you
all to see that, for Heaven's sake, the
presént set-up is not allowed to be
disturbed

I now come to deployment of police
forces I cannot understand why Mr
Swaran Singh did not say anything
about 1t 1 had discussed this with
Mr Swaran Singh and Mr Gokhale
also I do not understand why the
existing system should be disturbed
Shall T explain here what we ha
talked in that discussion” Am [ per-f
mitted?

SHRI SWARAN SINGH Yes

SHRI K MANOHARAN He sad
that the intention was 1nnocuous, the
intention was not poisonous. In so
many words he said that I asked him
as to what prompted hum to disturb
the present arrangement, the coord-
inution between the Centre and the
States 1s very much there, 1f, accord-
ing to the Prime Miuster or the
President, a particular State becomer
recalcitrant and refuses to accept the
directive given by the Central Gov-
ernment, the Central Government or
Parhament has got every right to see
that that particular State Govern-~
ment is diamissed.
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I asked him why bhe wanted to
deploy unnecessarily the central police
force in the States when that force
would be controlled by the remote
control here, that is, Delhi. I said:
why shoulq you have this particular
clause? At any time when the State
Government feels that there is a situa-
tion which they cannot control, they
cannot suppress or deal with it with
the existing force, the normal practice
is that the State would ask the Central
Government to deploy police or armed
forces. For the past twenty-seven
years, I want to ask this question to
this House, and specially the Chairman
of the Commuttee, if any example can
be cited, where a particular State
Government defied the directive of
the Centre in this connection; and if
any example can be cited where a
contingency has arisen that because
of the non-deployment of forces, the
Central Government was very much
agitated, and that is why we have
learnt from experience that the Centre
must deploy its forces. Can you cite
one example? Abeolutely, there has
been perfect coordination between the
State Governments and the Central
Government,

By the introduction of thig clause,
I am awfully afraid, Mr. Deputy-
Speaker Sir, that we are going to
creatz a pzrallel force in each and
every State. When we had a discus-
sion with Shri Swaran Singh, he said
that in this case, a sort of uniformity
was there For Heaven's sake, forget
that word, uniformity; let us have
unity in full,

Our Prime Minister has recently
visited Kerala. She had so many
engagements there. I have learnt this
from some Congress friends; Shri
Stephen is here, he can enlighten us.
The Prime Minister was asked to in-
augurate a broadgauge railway line at
Quilon. Before the Prime Minister
landed, there was a tussle between the
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Railway Protection Force and the
State Police force, as to who is to give
protection to the Prime Minister. This
tussle went on for some time before
it was sorted out. The Railway Pro-
tection Force wanted to assert them-
selves that as the Prime Minister was
coming for the inauguration of the
railway line, it was their responsibility
to show hospitality through giving
proper protection etc. If that is the
situation now, hefore the present
amending Bill is going to be passed,
what will happen afterwards, when
the deployment of central force and
the control is retained by you? The
central direction is a must for the
central police force and they will act
in accordance with the wishes of the
Centrai Government, That police
force will operate only after receiving
a green signal from the Home Minis-
ter or the Prime Minister. What will
happen in that case?

Law and order situation is basi-
cally a State subject, snd it is being
covertly taken over by the Central
Government. 1 do not know, what
the motive is, but this is quite an un-
necessary clause. I wish, it must be
deleted and the State Government
must be given that right. Already.
you might be knowing that so many
people have been talking and agitat.
ing that the States are reduced to
municipalities, enlarged municipali-
ties, as certain gubjects had been
taken away from the State pool. Again
the States were reduced to Panchayats.
Let us not create an impression in the
minds of the people that the Central
Government is trying to have a uni-
tary sort of Constitution and is try-
ing to bulldoze ali the States.

Let us completely remove that mis-
understanding from the minds of the
people. And one thing more I want
to say. Through this amendment the
executive is being terribly loaded with
enormous powers. Let me quote that
Article. This is amendment to Article
74.

“There shall be a Council of Min-
isters with the Prime Minister at
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the head to axd and advise the Pre-
sident who shall, m the exercise of
hig functions,

Thig is the previous Article 74 Now
to this ;5 added

“ act m accordance with such

advice ”

Here, the executive has become extra-
ordinarily powerful and the President
has no other choice but to accept its
advice

SHRI C M STEPHEN (Muvattu-
puzha) When was 1t otnerwise?

SHRI K MANOHARAN Another
one which, I do not know 1if 1t 1s a
contradiction ot not— Mr Gokhale
must explam Thit 1 clause 54 This
clause 59 has been already discussed
by so many jurists of this cow 1y
They said that the Pre<ident accord-
ang to clause 59 ha, become , super-
man and the President 15 clothed
with all powerg possible at least for
two years’ time The clause 1eads

tke this

“If any difficulty arses in giving
effect to the provisions of the Cons-
titution as amendeq by this Act
(including any difficulty in rel«ti0n
to the transition from the prowi
sons of the Constitution as they
stood 1mmediately before the date
of the President’s assent to this Act
to the provisions of the Constitution
-as amended by this Act) the Presi-
dent may, by order, make such pro-
wvisions including any adaptation or
modification of arv provision of the
Constitution as appear to him to be
necessary or expedient for the pur-
pose of removing the difficult

Here I have seen a super-President
and there I have seen g super-execu-
tive .

SHRI SWARAN SINGH Here .l
he will act 1n accardance with the
advice of the executive

prer e el adad
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SHREI K. MANOHARAR® T is right,
but it is not clear here Of
for these iwo years, the President has
got the fullest powers possible to do
it If you think that here also the
President will aet m accordance with
the advice of the executive, then I
question its enormous powers should
not be conferred on the executive
That 4s too much Then, of course,
they may say something about the
on ect and how the obiect is a so-
clo-economic revolution So many
speakers spoke aboyt it and we are
for it It 15 g must The country has
already chosen it and now our econo-
my 1s being fortified anu the prover-
bial sickness of the Indian rupee has
al nost disappeareq and our rupee 1§
fortified and the 1mage of the country
hac gone up and the image of the
Prime Mimster 1s high-high and in
omder to consolidate that 1mage and re-
pitiicn of the Prime Mimster 1 re-
quest that {he 20.point programme
shoulg be implemented in good faith mm
each and every Stale But I am velong-
ing to a particular State So I think it
1s my bounden duty to draw the at-
tention of the Prime Mnmister to say
something regarding the implementa-
tior side of the 20-point programme
as well as the 5 point programme of
the oung energetic and a dashing
M1 Sanjav Gandh

What 1s going on 1n my State? The
20 point programme has nothing to
do with the people at piesent Cer-
tain people are going here and there
m the name of Padiyatra and receiv
Ing some notes and memoranda Ac-
tuallv these are all put into the waste-
paper hasket and nothirg 1s being
dome The 20 point programme vibra-
tion 1¢ not \isible The peoble’s i1n-
volvement 1 not at all there Not
only that the Prime Mmnister should
not mistcke my intention when I say
thic  So far as my Par‘v 13 concern-
ed we have got brilhant cpeakers in
ou; State and if we are permitted to
propagate the 20-point programme in
the open Dlatform hv thig time Tamil
Nadu could have enjoyed the frui's
of the 20-point programme and all

mn-,wul ~
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praigse would have been ghowered on
the head of the Prime Mimister But
what ig going on there ig that we are
not alloweq to speak anq public func
tions are banned Why—I cannot
understand We are speaking about
the 20.pont programme and when our
people ask the Police for permission
the Police refuse to give permiasion

Not only that, pre-conditiong are
attached—what are you gomng to
speak? We say, we are gowng to dis-
cus about the 20-pomnt programme
Some police officers say, what have
you to do with the 20-pont program-
me” These police officers and other
officers are those who were the benefi
ciaries of the ex-Chief Minster They
are destroying completely the activi~
ties of our people, people like us and
the people of other political parties
who propagate 20-point programme
I request the Prime Minister and the
Home Minister to gee to 1t I am not
asking fo- full relaxation but a hit of
relaxation Now we are asked to go
into a particular hall which has gpace
to accommodate only 200 or 300 peo-
ple If I am permitteq to speak in
the open do not mistake me I am : ot
tom-tomming mvself there may be a
gathering of 100000 If MCR
sperk there may be g gathering of 5
lakhs or so That would not be in
artanged crowd On the contrary it
wil be a spontaneous crowd If you
are afraid of propagating the 20-point
prgramme anq the family planning
Programme how thingg would be”
How will the things shape®

My friend Shr: Frank Anthony
has very rightly spoken about family
planring  Of course, we gre all fully
enhghtened about the problem of
Population growth After 20 years
this country will have 100 crores as
it population Then, what wil hap-
pen” There will be nothing to eat ex-
cep that they will eat each other It
is a very dangeroug thing which is
develonming Urless this population
explosion is  stopped and curbed a
very difficult situation would anse,
and then the 20-point programme and
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all the other activities of the Govern-
ment will definitely be frustrated by
these events MGR ang we said
that whenever marnage 13 celebrated
among our party people or whenever
we go to attenqg a marrage function
we must ask the couple to give a
pledge m the sense that this marriage
is being fixed on such and such date
at such and such a place in the pre-
gence of such and such men These are
the pseople who have given blessing
and gll that and that “we the couple
do hereby solemnly assure that after
this marriage we would not produced
more than 2 children or gt the most $
children "

1 appreciate the suggestion made by
my friend Shri Frank Anthony that
We must have a radical thinking and
we must have a radical functioning

SHRI S A SHAMIM Thank God,
I was married earlier

SHRI K MANOHARAN I am talk-
ing about the future generation

We have to understand the magni-
tude of the problem and the gravity
of the situation I am happy that
family planming programe has a place
here ~*

‘So far a< duties are concerned, I
/am perfectly acceptiug it

If 1t 18 possible the following may
be included in the fundamenta] duties
of the citizers—

‘He or she whenever attamns the

voung age must exercise histher
frinchise in the larger interest of
the country’

Lastly Mr Deputy Speaker excuse
me I am taking much of your time,
I would say one thing regarding Shri
Sevid Muhammedg our legal lummary,
Who 13 sitting her and going around
the country ang saymng so many
things He has been saying that the
Forty-fourth amendment 15 a vital
part of the constitution Arg he says
that a refereundum 13 ruled out and
80 on ] don’t know who gave him
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the permision to talk all these things
before Parliament takes a decision on
this issue. While he was inaugurating
the lawyers' conference at Hyderabad
two or three days ago he is reported
to have sajd something. It is a bril-
liant suggestion; it is a brilliant analy-
sis indeed. He took maximum pains
to quote all the constitutions to justify
Clause 59 in the Forty-fourth Amend-
ment Bill. I don’t know how many
days he has burnt midnmight ofl on this
issue! He quoted various constitu-
tions. One constituiton which he quo-
ted was that of Pakistan You know
what type of Government Pakistan
people had and how they suffered
under the military rule. The second
constitution which he quoted was
Burmese Constitution The third cons-
titution which he quoied was the
Nepalese corstitution ‘The fourth
constitution which he quoted was—I
don’t know which country it i1s—the
Gabon constitution 1 think pohtical
gimmicks should have a ceiling ile
could have produced some constilu-
tions which are worthy to be quoted
I don't want to prolong my speech
on this point.

Mr. Deputy Speaker Sir, the pre-
sent type of arransement hetween the
Centre and the Staleg is an cxcellent
one. It is very cardial It should
not be disturbed by mears of trans-
ferring or transporting power either
from the States to the Centre or from
the Centre to the States. That is one
thing which 1 would submit

Secondly, I wish to say this.
Please See the Statement
of Objects and Reasons and read the
first sentence See how beautifully it
is worded See how beautifully things
have been enunciated. It is indeed a
novel discovery on the part of the
framers of the Bill. Here it savs
‘A constitution to be living must be
growing’. Well, if it must be growing,
the constitution must be living What
& beautiful phraseology it is I don't
know how jt has escaped the ttten-
tion of Mr. Gokhale.

~ -~ - . -
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I wish to say with wll the gerious-
ness &t my command about one thing.
1 request the Prime Minister to see, if
possible, that Nehru's assurance finds
constitutional sanction,

Lastly I agree with Mr. Frank
Anthony when he suggested the in-
clusion of English in the Eighth Sche.
dule. My friend Mr. Maurya was
gesticulating from that side without
saying something from which I could
understand that perhaps he was say-
ing that the population is after all too
small compared to the total popula-
tion of the country. Shall I tell ome
thing now? 1 was talking to the
respected leader in regard to the
constitution amendment, Mr. Swaran
Singh and 1 told hum that if Sanskr.i
could find a place in the Eighth Sche-
dule. Enghsh could very well find a
place in the Eighth Schedule of the
Constitution He acked, ‘sanskrit?
T saxd ‘Yes, Sanskrit’ He said, ‘It is
a dead language’ Then I <aid this:
‘On the basis of the study of Mr
Sunit; Chatteriee, 1t has been ectab-
lished that the total number of people
who speak Sanskrit ;¢ to the tune of
five hundied’ If that language might
be considered to be the language of
the nation, then whv can’t that langu.
age find a place here” If you accept
the Anglo-Indian communitv as one
group of Indian nationals (Interrup-
tion<) if you dispute that figure of
500 which T gove and if you say that
it 1< onlv 150. I have no hesitation
in accepting it 1 say that only 500
peonls  know this language That
lan7uapge i: the Jlanguage of the -
Annlo-Indian community which is
concidered to be or actepted or ack-
nowledeed as one group of the Indian
nationals and if the English language
is the mother-tongue of one group of
Indian nationals, that is, the Anglo-
Indian community, why should we
hes)tate to include the English langu-
age in the Eighth Schedule? These are
some of the suggestions that I went g
make, '
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Regarding the judicial ponts of
wmew or the legal aspect of 1t, lor
wank of tume, I am not touching them
But, I am sure that time will be given
to my party and Shri Bala Pajnor will
explain the whole thing

SHRI C M STEPHEN (Muvathu-
puzha) Mr Deputy-Speaker, Sir, we
are now at the last stage of the
national debate on this particular
bunch of amendments to the Consti-
tution

I have a feeling that this, ty no
means, 1s the last of such national
debate I em gure the debate will
certainly have to go on and it will go
on It may not mnecessanly be for
mere amendment to our Constitution
It 1s possible to cover a wider fleld
than an amendment of the Constitu-
tion and may be for a Constitution
which wall fully reflect the needs and
the aspirations and the strategy of
t-e people in the matter of attaiming
the goal which they have set to them-
selves

Now we had a very wideranging
discussion—a national debate if I may
claim so The question of the amend-
ment to our Constilu .on with 0s-
pect to the constituent power of Par-
liament has been engaging the atten-
*1on of the Congrcss Party for quite
a long time The Congress Parlia-
mentary Party had set up a Com-
mittee to consider this matter And
that Committee was considering it
But, then ;t was felt thet 1t was not
enough that the Party’'s Committee
should alone consider it among them~
selves but that the doors must be
thrown open to all and that the entire
nation must be enabled to participate
m thig debate and that all phases and
aspects of thinge must be taken into
account before Parliament ig request-
ed to consider the amendments to our
Constitution And so on the 26th of
February, the Congress President set
up that Committee with Sardar
Bwaran Singh as its Chairmen.

I had the privilege of serving en
that Commuttee From 26th February,
a debate In depth, wideranging and
completely national in width had
been going on If I may inform the
House, this Swaran Smgh Comnuttee
has, 1n the course of its deliberutions,
received 4,000 memorandy from differ.
ent sections of people who are vitally
interested ;n this

The Member, of the Committee
have travelled far and wide, confer-
ences were being held, questions wele
put and they were answered As a
result, the origing] ideas which thus
Committee started had underwent
changes because of the discussions
that the Committee had The Bar
Council representat ves appeared be-
fore this Committee, the Federation
of Advocates appeared before that
Commutiee Jumst also appeared
before them The Commattee had
got the benefit of the opinion from
the judges—sitting and the retired—
and all sections o. the people in fact
appeared before that Committee As
a result of these deliberations, a draft
wac drawn up avd it was accepted
bv the AICC after a detailed das~
cuscion om the 19th of May, 1976

Again 1t was considered and discus.
sions tookh place What I am trying
to make out 15 that the Report of the
Swaran Singh Committee which has
been acceoted Ly and large by Gov-
ernment and has been given a statu-
tory form bv thig Fortyfourth Amend.
ment, 1s mn¢ the casual product of any
bra 1 just on an ad hoe hasis Tt 1.
th. product of a real national debate

Sir T an really sorry at this serioug
stage—when we are at the last stage
of the debate—certain parties and
Members of Parhament have chosen
to boycott the deliberations I would
onlv sav that thev have shirked ihe
national responsibility

As far as the Communist Party
{Marxists) js comcerned, it is not as
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it they were not participating in this
national debate In my own State
their leaders have been gowng round
and addressing meetings and expres~
sing opmnion They are doing 1t out-
side while they refuse to come to

the House 1 do mot know why fhis
attitude is taien

Sir, Mr Gokhale did well in pin-
pomnting on g very fundamental fact
that thug Bil}, though 1t consists of 58
clauses, can in fact, for materia]l pur-
poses, be enumerated in six or seven
What 18 1t all that has happened here?
If you look up to the 43 amendments
which have preceded this, you will
find, much more far-reaching changes
have taken place during the last 25
years This 1s not much at all I may
be permutted to point-out what has
happened The only matenal thing
that has happened is with respect to
the judiciary It 15 not if the power
of the judiclary has been curtaled
It I may say so the power of the
Supreme Court has beep enhanced
and not curtalled With respect to
State law 1t 15 not as 1f they are
debarred from evervthing The deci-
sims with respect to State law wall
come to them No subject hag been
taken away fram the Supreme Court
Earlier the Supreme Coury did not
have the junsdicton t withdraw
cases from different High Courts Sup-
posing a case s pending before the
Supreme Court and a similap case 1s
#lgo pending before the High Court,
earlier the Supreme Court had no
jurisdiction to withdraw the same
from the High Court We felt that
it was wrong As such the Supreme
Court has been ziven the additional
junisdiction to withdraw cases 1n ap-
propriate eircumstances

Further Sir cases can be referr.d
to Supreme Court now Earher this
could not be done Even when a case
ig pending in a subordinate court the
Supreme Court can consider that case
and send it back This I am submit-

————— e § SO GNPy
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ting by way of enbancemed o} the
power of the Supteme Court. Tribu«
nals have been set-up and the power
of the Supreme Court %y Jook into
these decitions of the tribunals in ex-
ercise of its eppeliate jurisdiction has
been retained No judicial decision o~
no statutory decimon i teken away
from the jurudiction of the Supreme
Court Therefore, it is w travesty of
factg to say that the powers of the
Supreme Coury have been curtailed.
Rather, 1t Is the other way round.

Now, Sir, with respect to Bll?l
Courts certain things have been done,
Before this Cobstitution came what
was the position? Our lugh courts
dig not have wnit junsdiction—ex-
cepting three hagh courts of Calcutta,
Bombay and Madras—end their juris-
diction was linnted territomally They
had junsdiction only in the citles
where they operated They had no
right to lssue writg outmde There was
8 section in the Government of India ¢
Act similar to Article 227 They had
right to supermntendance on the courts
subject to their appellate jurisdiction
Our Constitution gave the high courts
two additional powers namely, to
18sue wWriis to any person within the
whole area of their territorial juris-
daction if a cause of action arises there

They were also given the power to
jssue writs for purposes other than
those mentioned 1n Part I  May 1
point out onc thing here? The
Supreme Court today does not have
junsdiction to 1ssue writs otherwise
than for the purposes coversd by
Chanter YI—fundamental rights hid
it 18 {n have that power Parliament
must pase a law to that effect con~
ferring that power on the Supreme
Court On the other hand, today
the High Courts have got power 10
1seue writs not only with respect 10
fundamental rights but also for otheg |
purposes This is one thing thet
been dealt with now The juniadica
tion of superintendence aver tribunald
was sdded %o the High Court We
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groping in the , This was
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‘other purpose’ do not mean any pur-
po¥e; ‘other purpose’ must be sui.
generis with the purpose that is ai-
ready speit sut. But they have been
using it in a different manner #i-
together. The Supreme Court had
very clearly said that although the
words ‘other purpose’ are mentioned,
unless there is substantial failure ot
Justice that jurisdiction should not
be invoked. But the High Courts
have never been conforming to that
direction, Unde: article 227, ad-
ministrative superintendence was
given. But it was resorted to for the
purpose of striking down dec.simns
where other articles of the Consti-
tution were not available to them.
Using the pawer of superintendence,
which was on'y administrative under
the Government of India Act, which
wag meant like that in the present
Constitution also, they were striiking
down decisions by subordinate tri-
bunals, This is the totality of ihe
situation obtaining. Interim >rders
were issued, stay orders were being
issued. I am told, about 80,000 writ
petitians are pending concerning
statutes and orders affecting millions
of people. Everywhere there is stay
operation,

Taking ol this into account, the
High Courts’ jurisdiction has now
been trimmed. How? Everything has
not been taken away from them, They
are &till left with the authority to
detlare a State law yltra vives
there is the requisite majorify in the
Bench going inte the question. It is
oot taken away. The enly thing
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taken away is the jurisdiction under
‘other purpuse’. Not that in regard
t matters other than fundamencal
rights, they have no jurisdiction. -It
any part of the Constitution is viol-
ated, f any law is vio ated, and if
they are satisfied that there is sub-
stantia]l failure of justice, they csn
intérfere with respect to that, That
is not taken away. This condition 1s
put on that. Would anybody say
that this condition is unreasonable?
Wou'ld anybody plead that the High
Court must have a sweep on every-
thing that is happening? Nothing
more has Leen done with respect to
this.

Regarding tribunals decisions, ap-
pellate decision has been reserved tor
the Supreme Court, Here the High
Court need not come in. The citizen
is needing a third forum where he
can put forth his grievances. As the
Swaran Singh Cammittee has pointed
out, tomorrow the citizen will have
this right. Today the writ jurisdic-
tion is a discretionary jurisdiction.
Now tribunals will be set up and it
will not be discretionary for the tri~
bunals to grant er not to granmt selief
88 is the case today under wrs
jurisdiction. The citizen is going to
be invested with the statutory right
8o that he can go to a tribunal und
demand that his grievance be heard.
Therefore, there is that forum where
the grievance can be heard.

SHR! P. K. DEO (Ka'ahandi):
What about Lokpal and Lokayukt?

SHRI C M. STEPHEN: After his
grievance Yias been heard, it he has
got g further grievance and in case
there is substantial failure of justice,
he can go to the Supreme Court. This
is putting the law into a better per~
spective. Demarcation has been effsct-
ed, the suptemacy of the Supreme
Court i maintained, admin strative
suthority has been extended, more
power has been given to withdraw
cases und to dispose of them; cuses
can be referred to the Supreme Court
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they can decide such cases. There
is appellate jurisdiction, So nothing
has been touched. With regard to
the High Courts, they have been told
1o desl with State laws, They have
been told: ‘You interfere with your
jurisdiction only if you are satisfleq
that there is substantial failure of
justice, not as a matter of course’,
Thig is the position in England.

That is the position everywhere,
Then there is the third matter, the
institution of the all India judicial
service. There is already a provision
in respect of the Supreme Court and
the High Courts. Now the district
courts will also come in. For the
purpose of appointment of district
court judges we are proposing that
there be an all India judicial service
and appaintments be made to posts of
judges in the district courts from
persons who are qualified and who
come in that judicial service, For the
integrity of the country, for the unity
of this country and for the sake of
uniformity of justice, is it not neces-
sery that there should be an all India
judicial service? Recruitment must
be made to that service and appoint-
ments made from: that service. Can
anybody object to this? Another
clause is with reapect to article 352,
emergency powers. Two amendments
are made. Today if the President is
satisfied that there is some danger
in some part of the countty, he can
promulgate emergency but with na-
tional coverage, even though some-
thing might have happened in some
distant corner of our vast country.
He is not empowered to promulgate
an emergencv with respect to that
area only. Ares« which asre meacefu’
have also to be brought 1n Th s posi-
tion s sought to be changed and
the President is given powers to
declare a mational emergency with
respect to the whole or any part of
or State or any part of a
Is it not necessary? Again,
a national emergencv had been
laimed and if things had improv-
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to do thesg things. In g4 huge country
like India, is the whole country to be
kept under the blanket of emergency
it something happens somewhere?
That is why there has been the pro-
posal to have this amendment.

Activitieg dangerous to the countcy,
injurious to the sovereignty of the
country may take place somewhere.
Zhe execulive power of the Vrlor cerr
be passed on to other areas also; that
is the position today. The only dit-
ference is that emergency will be kept
in g particular area and if emergency
is kept in that area, for the reason
of accomplishing the purpose for
which emergency has been declared,
an executive order can be issued as
if emergency exists in other areas.
Nobody 1is prejudiced by that; atatus
quo with respect to the power to issue
executive nrder is retained.

The fourth material amendment 1s
with respect to electoral disqualifica-
tions. Today there is a provision;
what is the provision? Nobody knows
for certain what an office of profit
is. I may coatest an election and win.
An election petition will be filed after
that. 1 might have had some coa-
tract sometime back though the con-
tract might have terminated when I
contested the election. Apn election
petition mav be flled and the elec-
tion might be struck down on the
ground that the elected person was
holding an office of profit, Another
thing is this; everything is an office
of profit unless Parliament by law
says that this will not amount to dis-
qualification. The circle of office of
profit is going. to be widened with
mischievous purpose. The mischisv-
ous purpose ig limiting the number
of permissible pub'ic offices to the
minimum which will not disqualify
& Member of Parliament so that
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public corporstions are todsy the
haven of bureaucrats only; people’s
representatives have no place in that
area, Therefore it is now proposed
that Parliament will enumerate the
offices of profit which will disqualify
.a person. Jf Parliament does not
enumerate a particular offico as an
office of profit disqualificatory for
election for Parliament, then it will
not be an office o¢ profit which will
disqualify that person. There is noth-
ing strange about it. Today this is
the position m the United Kingdom.
There the position was as it is here
today. They set up a Commission.
They went into this whole matter and
they recommended that the position
must be changed. The Parliament
must say which are the disqualifica-
tory offices. That principle has been
accepted which, I am sure, is a
salutary principle. Public Corpora-
tions are expanding in our country.
Public Sector is developing in this
country. Public sector will have no
meaning if the people, the represen-
tatives of the people, have no place
in the pub ic sector. Today an elec-
ted man can have no place in any
public sector at all which means by
a residual process, it becomes the
monopoly and haven of the bureau-
crats and the representatives of the
people are vetoed out of that area.
This thing has got to be changed.
That is why this amendment is
proposad. I ask the Members on
the Opposition side—CPM Members,
Swatantra Members—whether they
are opposed to this proposal

Another thing is about an election
dispute going to the President, To-
»day, the President has got to act
in accordance with the recommenda-
tion of the Election Commission.
Now, there is a proposal that it
need not be considered by them
but they be corsulted. But that 3s
a minor part of it.

)

Now, I come to armed force, about
which Shri Mamoharan spoke a lot.

of the Government of India is sent
to a State for assistance to the
civil power? If it goes to a State
for assistance to civil power, then the
question is: who must control that
armed force? If it weny to Tamil
Nadu, the position was that the
Centre would have to take orders
from Mr. Karunanidhi—if it want
there during his regime,

AN HON. MEMBER: Not armed
force, but C.R.P.

SHRI C. M. STEPHEN: So, if the
force is sent to a State, they have
to take orders from the local autho-
rity. That is the position today. This
is a very unwhoesome position. If
you want the assistance of the Centre
or if the Centre feels that the law
and order breaks down somewhere
and the civil authorities are not able
to contro} the law and order situation
there, then the armed forces will
have to go therc and if the forces
go there, they go there to establish
the law and order. The Jocal autho-
rities canno¢ put the law and order
situation under control and therefore
the armed forces go there. They go
there with a mission and if the
mission is completed, they have to
come back after carrying out the
Centre’s order. Now, the simple
question is: who must control the
armed force which is sent for the as-
sistance of the civii power? The
position has so far been, the claim
has so far been, that the local
authorities will control the force
statutorily and constitutionally.

Now, the other thing remaining is
amendment to Article 368. Any
amendment which has been brought
about under Article 368 is beyond the
scrutiny by the court. This has baen
specially mentioned here and this is the
position. There is no secret about it
This i3 our endeavour, whether we
succeed or not is a different question.
This has been the endeavour so far and
if the endeavour is reasserted in the

mhm‘ifﬂl.medbm light of what has happened’ in the
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Reshavanand Bharti case and the
Election case, gtc, who in this House
can object to it? If you analyse the
wholf thing, I 40 not know why
Reop’e say that the constitution 15
shaken up Even the Supreme Court
will not be gble to boint out that any
part of it 18 affecting the basic struc-
ture of the Constitution,

Sardar Swaran Singh has mentioned
about 23 majorty, Here I may point
out that m 1971, after I got clected
to the Lok Sabha, I hag moveqd a non-
offictal Constitution Amendment Bill
That wag to counter-act the ruling m
the Golaknath case. There, 1 suggest-
ed that a larger bench be constituted.
My proposal was that 23 majonity
must be there.

I had two other proposals also One
was that article 141 must be amended
S0 that the law enunciated by the
Supreme Court is binding on all courts
including the Supreme Court I had
also proposeq that if g law enunciated
by the Supreme Court 15 wrong, the
President must have the authority to
refer the matter back to the Supreme
Court so that it may consider 1t and
lay down the correct law At that
time my proposal for two-thirds majo-
nty was rejected because the govern-
ment opposed it It 13 a matter of
gratification o me that that proposal
has now been Incorporated in this
official bill If I remember aright, the
DMK member, Shr1i Murasoi Maran
moveq a Constitution Amendment B;ll
saying that for purposes of delimita-
tion of constituencies, the populafion
must be frozen at the previous census
figure and no further delimitation
should take place as a result of ex
pansion in the population This Bill
ulso was rejected at that ime but that
yroposal has now been incorporated 1n
this Bill 8o, this Bill reflects the
sentiments and opinions of wide sec-
tions of our people. It incorporates the
non-official opinions reflecteq 1n 3 num-
ber of Congtitution Amendment Bills
which were frum time to time roved
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balore the House but were being m.
jectsd,

The absention ot the hon,

to certain parties has ngth.
ing fo do with the Constitution. it {8
purely a political gimmick They arg
fleeing away from thejr relmnnh)
to the nation to participate in this
momentoug debate which is at the cli-
max stage, They do not have the guts
and the moral courage to stand up and
perform their duty to the nation by
contributing whatever they can, cofne
what may to their proposals. It is
unfortunate that this absention has
taken place

-

I say that 1t i3 a momentous Bill in
another sense After 25 yearg of ex-
periencg and experimentation, we have
reached the {ake.off stage and the
Constitution will have to reflect the
pulsation of the nation It has to set
a course for the nation to follow. It
has to renew its oath as to what it 18
meant for It ig with that purpose,
that the preamble is being amended
Some pundits are saying, preamble is
a historic fact, how can vou amend 1t?
It says “We, the people of India, do
hereby give upto ourselves this Consti.
tution on 26th November, 1848”. How
can you amend 1t This 15 what they
ask They forget thhe fact that it 15 in-
herent in the Constitution itselt which
the people gave upto themselves that
the Constitution can be amended
Amendment of the Constitution does
not make 1t a different Constitution
altogether There is no aberration of
the historical fact that the Constitution
was given by the people to themselves
on 26th November 1840 Our position
1s that the Constitution is remaining
and the amendment doeg not make it #
different Constitution. Two voncepts
have been put into it: Seculariam and
socialiam At the time when the
Constitution was framed, the words
were hot used. but these elements were
there in the Constitution If you want
to briny about a society which has ant¢
Justice, yocial, economic and potitica:,
equality, Liberty and fraternily, it is a
sociblist society. That socialisy sotietv
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was_written into the entire preamble:
Today, as a result of the leadership
given by the Indian National Congress
during the last 25 years, thoughts have
expandeq and crystallised: We know
what we are for.- We have come to a
stage where we are for socialism. That
socialism is not a text-book matter.
That socialism is now engrained into
it. There are people who are speaking
about the communal authority, and
about the theocratical authority. Jan
Sangh is going about with a ‘sectarian
point of view and a d.visive philosophy.
Therefore, it is necessary  that the
Preamble reminds the nation that the
nation has been committed to secula-
rism ang there can be no going away
~from secularism. This isg the sentiment
of“the nation; tais is the will of the
nation; this is the-faith of the nation
and the Constitution reflects the new
found faith and the belief, corrmitment
and promises which they are giving to
themselves It is not as if history has
changed. The Constitution  is " the
same which wag given to the people in
1949. Only a few amendments have
been incorporated. It is our position
that those amendments have not chang-
ed the Constitution: 'This is our posi-
tion that this Constitution can be
changed but still the Constitution will
remain the Constitution. This is that
assertion of that  position = which is
meant ~ by the incorporation of two

, werdg in this Preamble i.e. secular and

- socialist. It is not as if it isa socialist
democracy; it is not as if it is a secular
democracy. - It is-asecular republic;
it is a socialist republic; it is a demo-
cratic republic. What we have given
te ourselves is the republic. - What we
gave to ourselves is the Constitution.
The time for framing the Constitution
was 1949. Amendments  are taking
place but -those will not change the
Constitution. -But an- assertive state-
ment is = necessary that it is secular
and - -socialist in the, face of certain
antiforces ' working in the - country.
Therefore, this Parliament in:its-wis-
dom must take an oath-forthe people

-and let the peoplé commit: themselves
to ‘this article “of faith: which is-in-
grained in the Preamble, That is all 1
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have got to say in reply to those criti~

cisms which have been made.

Having said that, I would like to
come ~to- another aspects. There are
certain provisions . in' the Bill which
need to be looked into very seri-

~ously. Take, for example clause 55. 1

gave a large number of amendments
and I reserve my right to meve those
amendments and ° speak on those
amendment, and try to conyince the
Government to accept these amend-
ments| Clause 55 amendment clause.
My submission is that here 3 clause has
been incorporated which is most dan-
gerous and which is tantamount to the
surrendér of the sovereignty which we
have been seeking. Clause 55 says that
nothing shall be called in question in
any court except on the ground that it
has not been made- in accordance with
the procedure laid down hy this Article.
Here is an inroad on the sovereign
authority of the Parliament. You are
now inviting the court to sit in judg-
ment whether the procedure has been
violated or not. Well there is Article
122 which says that the procedural
matters are entirely for the House and
no proceedings shall be challenged on
the basis of irregularity of the proce-
dure. Now, the Act is not a proceed-
ing. The Act is a result of the proceed.
ings. The result of the proceedings,
you say, can be challenged on the basis
that the procedures you are stipulating,
have not been conformed io. The
Supreme Court has beeh ercrosching
on every field but they are kind enough
and jud.cious enough to avoid encro-

-achment on the fleld of Speaker so far.

A decision by the Speaker was accepted
as final.. A decision by the Chairman
was accepted as final. The four walls
within which we are operating is an
area where nobody has been coming in
so~ far. 'Now you are - inviting the
Supreme Court. to sit judgement by
saying- that you shall not touch this

. Act but you can- go into -the question

as to whether the :procedure has been
conformed, to.. What is the procedure?
The, procedure need not be limited to
the two-third majority. ..The procedure
neeq not be limited to the prior sanc-
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tion. If it is the procedure, the pro-
cedure can extend even to the question
of the composition of the House. The
person elected, how he wag elected and
whether notice was given—al] these
can be extendeq to come under ‘pro-
cedure’; and as a logical corollary to
it, if the Constitution Amendment Act
can be attacked on the basis ot proce-
dure, then the poor ordinary laws can
certainly be attacked on the basis of
procedure, Is the procedure in the
House a matter amenable to question
in the court? We say that we are a
sovereign authonty Which court can
taak i{nta thigs? Tet us not throw apen
the flood-gates of law courts to enter
into this, They had shuddered to do
it so far. You are inviting them to
have a peep into an area which was
80 far the preserve of the person pre-
siding over have, of the Speaker. This
is u most dangeroug proposition.

There ig another clause dealing with
parlamentary procedure. I mean
Clause 21. It says that the proceedings
of the Parliament will be evolved by
Parhament I do not call i1t dangerous,
but I say that we are in a state of
complete vacuum. So far, the position
has been thay Parllament may, by
law, lay down the rules; and unti] so
defined, the rules governing the House
of Commons will be the rules govern-
ing the House. Now they have said
in Clause 21;

“(3) In other respects, the powers,
privileges and 1mmunities of each
House of Parliament and of the
Members and the committees of each
House shall be such as may, from
time to time, be evolved by such
House of Parhament.”

What will be the position® Your
power to enact a law is taken awav
Your procedure can only be by an
evolutionary process, not by the pro-
cesg of enacting the law. It is taken
away deliberately. The interpretation
will be that you no longer have the
power o enact a law with respect to
your procedure. Whether it is desir-
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able is a different question. The House
of Commons has not done if, and we
have not done it so far. It is a diffe-
rent question, but the question is whe-
ther the jurisdiction must be taken
away from the House,

MR. DEPUTY-SPEAKER: Does
evolution exclude legistation?

SHRI C, M. STEPHEN: Evolution
will not amount to that But why
leave 1t in doubt?

SHRI BHAGWAT JHA AZAD

(Bhagalpur): You are saying that evo.-
lution can exclude legislation.

SHRI C. M. STEPHEN: 1 do not
know. Unlesg it i8 evolved, you don't
have any law at all. Evolution has got
to take place Evolution means that it
is a process of timing, it is not a pro-
cass of timing; it is not a process of
enactment .Enactment 1s different
from evolution. This interpretation is
irresistible, because 1n the present
Article, there is a phrase which says
that Parhament wall enact this by law.
We have deliberately taken it away. 1
can understand the argument that after
25 years, we must not state in the
Constitution that what is happening in
the House of Commaqns 1s law for us;
but I must say thaf until it ig done,
the procedure which 1s in existence
to-day should be the procedure; and
that it will be evolved subsequently

There 15 another verv important
matter Anti-national activities have
been mentioned here I do not find
the need for it. That is a different
matter I have put my amendment,
According to me Article 19, sube
clause (2) onwards take care of all
these things. Anyway, i1f by way of
abundant caution it has to be done, it
must be done. If prohibition must
be there, it must be there. But to say
that to do something which will create
interna] disturbance ig an anti-na-
tional activity, is either to degrade
the concept of anti-national activity.
or to upgrade the status of internal
disturbance,
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In this country there are 600
million people. So, disturbances may
be taking place in one part or ano-
ther. Trade unions there are, and
they are fighling for their rights. So,
fights there will have to be. The
avowed purpose of every trade union
activity i8 to create internal d.stur-
bance in the area where they are
fighting. Do you want to ban it? If
you want to ban it, come out openly
and say that there shall not be any
trade union.

That is why 1 say that inject into
it only such things as may be abso-
lutely necessary. Thig definition of
“antinational activity” you will have
to look into, “anti-national associa-
tion” you have taken care of. I will
not go into the details at this stage.
T would rather reserve it for the
clause by clause consideration.

Finally, I am raising a very vital
point which all of you will have to
consider. In 1871, immediately after
we were elected, in November 1971
we enacted the 24th Amendment.
What was the purpose?! The purpose
was to counteract the Golaknath case,
where this power of Parliament has
been questioned. It was raised in the
Sankari Prasad case in 1950 and again
in Sajjan Singh’s case in 1954. Each
time the power of Parliament was up-
held. Then came the Gnlaknath case
in 1967 where they said that we have
no power to ameng the fundamental
right. The nation felt that it was
held up and the march was stolen
from it. Therefore, the first thing
that Parliament did after it came out
successful in the elections was to meet
the challenge, the restriction which it
felt was a stone hanging on its neck.
We tried to amend the relevant pro-
vision of the Constitution and we said
that it is in exercigse of our consti-
tuent powers that we are doing it
We ¢tried to answer there every
objection that was raised in the
Golaknath case.

Then came the Kesavanand Bharati
case People say that the Kesava-

nand Bharati case is a victory for
Parliament. I beg to differ from this
view, because it was not g victory for

Parliament. What did the court say
in Kesavanand Bharati case? The
court gaid: “We do not agree that all
fundamental rights are basic and that
fundamental rights per se shall not
be amended, But we say that the
amending power of the Parliament is
not unrestricted, It jg subject to the
framework ang the basic st:ucture of
the Constitution.” They spid it very
emphatically,. What is the result?
In the Golaknath case they stopped
with saying: it you amend the tunda-
menta] rights, it is ultrq vires. But
in the Kesavananda Bharati case they
said; “if you amend the fundamental
right, if the right which you amend is
a basic right, a basic feature, then it is
ultra vires. But we are not limiting
that restriction to Chapter III. If you
amend any other clause, and if that
clause happens to be affecting the
basic structure, it is ultra vires.”
Therefore, by saying “we over-rule
the judgement in the Golaknath case”
they went further and put larger res-
trictions and dangeroug limitations on
us, which they demonstrateq also.
How did they demonstrate it? We
passed the Constitution (Twenty-
fifth) Amendment Act. We said that
we are sovereign, we are supreme and
in article 31C we saigd that if we enact
any law ang if the Parliament or the
Legislature declares that it is in pur-
suance of the Directive Priciples, then
it shall not be set aside on the ground
that it is not in pursuance of the
Directive Principles. But the Supreme
Court said that Parliament has no
businesg to say that and struck down
that clause in Kesavananda Bharati
case. I do not find any provision in
this amending Bill which is taking
care of that, even though that part of
the Constitution (Twenty-fifth Amend-
ment) Bill stands struck down. In
the Kesavanand Bharati case, on one
side they saig “your powers are not
limited” and, on the other hand, they
saig “we demonstrate hereby that
Your powers are unlimited” strik-
ing down a part of article 31C, which
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We enacted in the exercise of our so-
called supreme power

The Supreme Court sa;d that the
constituent power has got two con-
cepts, the constiluerit power tp Irame
the Constitution ;s one thing and the
oon« ituent power to amend the Con-
stitution 15 a different thing  The
constituent power to frame the Con-
stitution 15 4 plenary power while the
power to amend the Constitution is
& derivative power The derivative
power 15 himited, being derived from
the patent law which you are amend-
ing but the primary power 1s unhimj-
ted, there you can do anything There-
fore they held that the case of Parha
ment that its constituent power was an
amalgum of judicial exerut ve and
legislative powers wis a'solutely
wrong It was rejected

Then another dangerous thng also
tock place 1n the Prime Mmnister's
election case In the case of the
Thirty-ninth Ameéndment Act mire-
ducing the new articles of $49A and
329A they made a declaratidy that it
was a legislative judgment ang there-
fore they were strikinz it down

T ¢ efore, after we passed 1n 1971
the Constitution (Amendment) Il
declaring that we had tae constituent
power and that we were cxercising it
they sat in judgement on two ocea-
$10n5—0N One occasion 't was a Bench
of 13 Judges and on another 1t was an
ordmarv Constitution Bench—and on
both occasions they 4id the job of
striking down the two Act, amending
the Constitition Thetefere thev
have >:n <tuck to the position that
our cosfituent power 13 a hmited
ene

The question 13+ what 15 the silu-
tion? My humble submussion s that
the amendment of article 386 whirh
we Qre DOw Proposing i1s no solution
at al}. That 18 only begging the ques-
tion You can go on asscriing that
you have got the power they cau go
o denying it There must be some
stage where 1t 1s resohed

LY VIS
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There 13 another aspact  Sccording
to article 141, the law laid downm by
the Supreme Court shall be mande-
fory on every court, What 14 the law
today? The law es 1t stands todsy
has been laid down m the Keshava-
nand Bharat: case, and in that case,
an overwhelming majority, Mr, K. K
Mathew included, struck down article
31C, the declaratory part of 1t Even
Mr Mathew joined it I mention his
name because hig democratiz creden-
tials are generslly accpted

Therefore it 18 no use confinuing
this exercise It has been made since
19687 Nine years have pasced and we
are now passing into the tenth year.
The Sword of Damocles 13 stil} hang-
Ing on our head, there 15 no solution
yet You start asserting, they start
denying Denial ang assertion are go-
mg on The more you go on, the
worse 1t becomes, the moie ridiculous
it becomes We are now pioviding
for two-thirdg majority o strike down
a law but the law remains what they
laid down as the law ;n Keshavanand
Bharat1s case Therefoie, when an
opportunity comes to them they can
go into the basic structur> question
They will sav that that law 15 binding
on us that according to the law of the
land the basic structuic ha been vvo-
lated Tney will say that altheugh
essence 1t 35 unconstitution 1 herause
Parliament has provided for a two-
fhirds majority to strike down a law.
they are not sttiking it doun but the
law will stang declared 1, unconsti-
tutional being violative of w hat, under
Article 141 1< the law hindin: on all
courts of Inda

So unless we resolve th s confron.
tation the nation cannot macch and
the methog of resolving the confronta-
tion s not assertion and rebuttal
Assertion and rebuttal can go on ad
nfnitum 1t started 1n 1967 and §t is
going on The golution that J propuse
may appesr to be shocking, but the
hon Members and the Cha- wall
kindly bear with me Uhat lew will
bind us onfy if the endeavour is to
ameng the Congiituti.n  Whv say
that the solution is ofily amendirg the
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Cepstitution® The re-drawing of the
Cunstitution 15 algg pessible, and there
thé power is unlimited We have
got our constituent powor ‘Ihe ques-
tion is which constituent power? The
Supreme Court hag saig that our cons
tituemt power is only derivative when
améhding the Constituton But vou
have the primary constiturnt p.wer if
you want to re-draw the Constitution
1t is not as if we have no power for
that

I am only saying that let us not
make g vain attempt to pursue an
fllusion a mirage We are pursuing a
self-defeating exercise of reasserting
and getting deeper and deeper
ito the morass Do we not have the
problems of the nation on our hand”
Are we to remain engaged only m an
academic exercise? Are we not to
exercise our constituent power, I may
day, the primary constituent power
the plenary constituent power and
frame our own Constitution? What
exactly 1s the method 1s a different
guestion We are not helpless about
it

Golak Nath case spelt out the
mcthol about 1t

Shn Subba Rao «peaking for the
majority says —

‘Nor are we 1mpressed by the
argument that 1f the power of
smen.ment{ 15 not all comprehensive
there will be no way to change the
atruc‘ure of our Constitution or
abndge the fundamental rights even
# tke whole country demands for
such a change Firstly, this visua-
Nizes an extremely unforeseeable
Sad extravagant demand, but even
M such a contingency arises, the
resduary power of the Parliament
may be relisd upem to eall for a Con-
stituent Assembly Sor making a new
Canstilution or radically changing
it. The recemt Act providing for a
pall in Goa, Daman and Diu is an
instance of a exércise of
Ggc residuary power by the Barlia.
mbat®

This 18 the majority judgment of the
Supreme Court in the Golak Nath
case

Shri Hidayatullah says

“The State must reproduce the
power which it has chosen 1o put
under a restraint Just ag the French
or the Japanese etc cannot change
the article of their Constitution
which are made free from the powex
of amendment and must call a con-
vention or a constituent body, so
also we in India cannot .bridge or
take away the Fundamenta’ Rights
by the ordinary amending process
Parliament must amend Art 368 to
convoke another Constituent As
sembly, pass a law under item 97 of
the First List of Schedule VII to call
a Constituent Assembly and then
that assembly may be able to abm-
dge or take away the Fundamental
Rights if desired ”

I am not making any plea for the con-
vocation of a Constituent Assembly
This 1s the last phase of the national
debate on this bunch of amendments
I have no doubt in my mind that this
1s the beginning of another national
debate a nationa! debate for a Con-
stitution which will be free from the
trammels of some Benches I am not
attributing motive to the judges of the
Benches They are great men They
have got their conscience They are
acting according to their conscience
They say ‘You do according to this
and for heaven's sake please free us
from the trammels of the conscience
under which we are suffering Should
we not think in those terms? In these
20 years conditions have changed A
new pattern has emerged We framed
this Constitution when the property
right was consmdered sscred, we fram-
ed this Constitution when socialism
was an anathema, we framed this
Constitution when the princely nghts
were considered sacrosanct, we fram-
ed thig Constitution when the path
was not clear Today, the path is
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where we will not be put under tram-
mels and under fetters. A Constitu-
tion is necesssry which will reflact the
agpirations of the people and will give
us freedom to operate in a particular
manner.

I am not saying that the Constituent
Assembly must be convened. Some-
body said, 1t is ® dangerous proposi-
tion. Nothing dangerous at all. This
Parliament in its constituent power
has got the power to convert itself
into a primary constituent authority
and assume that authority and say,
what should be done and what should
not be done. Thus is all I would say.

The point I am trying to emphasize
ig this. The problem that we are try-
ing to solve is no longer nearer solu-
tion. The problem is not that we have
not the conviction. We have the con.
viction, We know we have the autho-
rity; we know we must have the
authority; we know we are the
supreme body. But there is an impedi-
ment which under article 141 1s bind-
ing on all the courts in this country.
The law declared by the Supreme
Court is a law binding on all the
courts in the country. That impedi-
ment is there. During our delibera-
tions, rather than making a special
majority as a condition precedent {o
striking down a law, I suggested that
retrospectively this principle must be
operated, If you operate thig princi-
ple retrospectively, any judgment
which has ever struck down any law
with a majority of less than two.thirds
must be deemed and treated as null
and void. Then, the Keshwanand
Bharati case will go, the Golaknath
case will go; the election case will go.
We go back to the Shankari Prasad
cage, with full authority exercised,
and gay that the law laid down by the
Supreme Court is binding on every-
body, including the Supreme Court

Now, the funny thing is that the
law is binding on every court, not on
the Supreme Court. They are free.
What a wonderful thing. We may

x
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get a ruling in our favour tomorrow.
What is the guarantee that day after
tomorrow some other blooming Bench
will not sit and strike it down? Are
we to function in this efeinal, peren-
nial, never-ending and continuing
threat of a super chamber sitting in
judgment on us? Pandit Jawsharlal
Nehru while moving the Bill for the
frst amendment of the Constitution
said that the supremacy of Parliament
has got to be establishe:l. There can
be no super chamber over us. Now,
25 years have gone by. But the second
chamber or the third chamber is re-
maiung firm as a rock. Even after
the enactment of the Twenty-fourth
amendment, they had the temerity to
strike down a clause in the Twenty-
ffth amendment and, again, in the
election case, they had the temerity to
strike dowm article 204A. They
had demonstrated that they are the
masters of the situation We have no
answer to that except to assert that
we are the masters of the situation.
With that purpose in view, let a na-
tional debate begin.

With respect to this Bull, 1 do sup-
port 1t completely with one submis-
sion. Let us remember that we are
amending the Constitution of India.
We are not amending an ordinary
document. We are amending the
Constitution of India. a document
which was drafted by the emnent
people, great luminanes and patriots
mn this country. It has 1ts own polish;
it has ils own rhythm, 1t has its own
poise  When we amend 1t, 1t must be
dane 1n tune with the entire thing.
That has got to be done. I feel, there
are certain improvements which have
amendment. 1 would request the law
Minister to consider that amendment
in all serlousness, I have got personal
assurance that consideration will be
given to that, I appeal to him that
it must be considered, That is all I
have to say.

According to me, we are at the
stage of a very momentous occasion
in the pense that we have by our

Py
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Preamble scught to refiect the will
the wish, the vision and the aspira-
tions of the people and we are by in-
serting specific words chalking out a
path and we are proceeding towards
that. The only thing to be decided
is the methodology about it, how to
remove obstacles and how to remove
obstacles is a matter on which a na-
tional debate is necessary. Let this
be a starting inspiration for the
nationa) debate,

With these words, I do support the
Constitution  (Forty-fourth Amend-
ment) Bill

MR. DEPUTY-SPEAKER: Before
I call the next speaker, I would like
- to draw the attention of the House to
one particular matter. Yesterday, Mr.
Daga, while moving an amendment to
refer the Bill to a Joint Committee
said that be had obtained the consent
of the Members whom he wanted to
include in the Joint Committee, After
that, two Members have written to
the Speaker and they are Shri
Bhogendra Jha and Shri Priya Ranjan
Das Munsi. (Interruptions) I am re-
ferring only to the Memhers who bad
written to the Speaker. Now, the
convention and practice in this House
is that the consent of the Members
should be expressly otlained anq if
that is not done, the motion cannot
even be put to the House. Now, Shri
Bhogendra Jha and Shri Priya Ranjan
Das Munsi wanted to make personal
expianations in this matter and 1
think that in all fairness to them 1
should allow them to do so.

SHRI BHOGENDRA JHA (Jai-
nagar): The necessity for my speak-
ing now has arisen because Yester-
day Shri Daga said that he had secur-
ed the consent of the persons whose
names he has ineluded in the proposed
amendment. But he bag neither sought
nor got my consent either verbally
or in writing formally or informally
Or in any other manner. 8o, in this
eontext, I would like ' to say that he
has' made“a factually wrong statement
to the Housk. Apart from that, here
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is a hand-book which says that when
a Member proposes an Amendment
that a Bill shou/d be referred to a
Select Committee, he ghould also state
whether the Members proposed to be
appointed to the Committee have given
their consent to serve on the Com-
mittee or not. So, not only has he
not got their consent but he has also
made a factually wrong statement.

Here, I want to say that this session
of the House is a special session and
some Members have rightly said that
it is a very momentous session and
we are going to assert the supremacy
of Parliament and its right to amend
the Constitution and to steer our path
clear for the future. But there are
forces at work outside this House as
well as inside, who want to deny this
right to the House. By implication
that is what this Amendment amounts
to; so it is very refevant. This is an
open attack on the right of Parlia-
ment. Some Members arc boycotting
the House while some are saying that
the Parliament has no right to assert
its supremacy. At least by implica-
tion they are denying this right to
Parliament. And there is a third pro-
posal that this Bill, which was moved
in the last session and for which a
special session has been called, should
again be referred to a Select Com-
mittee. I think this is a conspiracy.
It is part of the very conspiracy to
deny this right to Parliament and to
somehow dilly-dally. In such a situa-
tion it is very serious and dangerous
that names are included without con-
sent. We have heard many more Mem-
bers saying that their consent hag also
not been taken. In this situation, I
think that, firstly, Shri Daga should
be properly reprimanded and, second-
ly, that this Amendment of his should
be declared invalid and out of order.
That is my submission,

SHRI PRIYA RANJAN DAS MUNSI
(Calcutta-South): I have already
written to the Speaker, as I have
stated. I won't say that Shri Daga is
a conspirator: he iz a friend of ours
and he is an Hon’ble Member of the
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House. According. to his usual prac-
tice, he might have moved something
Yesterday that it may be referred to
a Select Committee and might have
obtained the permission of some Mem-
bers. My name was also there, but
I am unaware of this thing and I am
not involved in it; and I don’t approve
of the proposal.

MR. DEPUTY-SPEAKER: Mr.
Sreekantan Nair.

SHRI JAMBUWANT DHOTE (Nag-
pur): I want to know what is the
conspiracy,

SHRI M. C. - DAGA (Pali): If a
Member does not want to serve on the
Committee, I will not compel him.

MR. DEPUTY-SPEAKER: Mr.
7 Sreekantan Nair.

SHRI N. SREEKANTAN NAIR
(Quilon) : Everybody agrees that this
is a momentous piece of legislation.
It is quite natural that some senior
Members of this House feel that it
must be sent to a Joint Committee.
In fact, I myself was of that opinion.
But I could not approach sg many
memberg and get their consent. So, I
did not give notice of that. I would
suggest to the hon. Minister and the
Government that, if they take on
themselves that move, then they can
get it done and the danger that was
posed by Mr. Manoharan will not be
there. They can put a ceiling on the
time limit and say that it should be
done before 1st December .

MR DLPUTY—SPEAKER There ap-
pears to be no ceiling.- That makes the
position of the Chair comfortable.

SHRI N. SREEKAN TAN NAIR: I
was only making o suggestion; if Gov.
ernment can agree, :I''will be happy.
I-do'not see eye to eye with some of

“my friends here. As an elected Mem-
ber of this House, I feel that T should
speak out openly and say clearly with

OCTOBER 26, 1976

Amdt.) Bill 38

what I agree and with what I do not

-agree. If I can convince the Govern-
-ment, they may accept.

(Interrup-
tions) I am only. placing my views on
this very important Bill

MR. DEPUTY-SPEAKER: I have
explained the position' that the prac-
tice in the House is that, when it'is
established that the consent of the
Members has not been expressly ob-
tained, that motion ig  irregular. It
cannot even be put to the House. I
think, that is enough.

AN HON. MEMBER: That mecans, the
motion goes off.

SHRI N. SREEKANTAN NAIR: I
congratulate the Government for hav..
ing brought forward this Bill In the
Statement of Objects and Reasons, it
has been pointed out that the Bill is
intended to achieve the objective of
socio-economic  revolution which
would end poverty and ignorance and
disease and inequality of opportumty,
ete. . Wl

To attain this objective, the Direc-
tive Principles have been made more
comprehensive and given precedence
over Fundamental Rights, which were
till today being utilised against the
rights of the common people. I am
afraid that Article 19(f) of the Consti-
tution, the right to property, is not in
consonance with the concept of socia-
lism: -When you insert in the Pream-
ble the word ‘socialism’; ‘you have to
take away Article 19(f), the right to
property. Therefore, Article 19(f)

-must be taken out from the Funda-
- mental Rights and included : in the
- common law.  That is my suggestion;
-T cannot put it 35 an amendment as

has been pointed out py' Shri' Frank

- Anthony in the morning.

Most of the fears of the opposition

" in the country might have emanated

from the fact that this right- to pro-
perty may be taken away.” There is a
provision which enables ‘the President
to make any provision to remove any
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difneultes Withts o yewrs  That
ay e W - Tout of thelr qtxiely.
Abbiitior &f dght 10 propirty is &

iV aivd fundkmbnte) asheet which'
oo i varried of to the

ahitiild not be ¢
shoulders of the President Quring the
Hitervenitig two yesis. I ihis House
is jincere about the declaivtion of the
sotialist objectivey 6f the Constitu-
tion, wi pitsy be bold enough o take
away Article 16(1), that is, the right
to property, frém the Constitution and
we should do ¢this in this House
openly and courageously.

There is a very fundamenta] lacuna
in our Constitution. The right to work
ig a fundamental right; 4 was not
inserted earlier because of the diffi-
culty not only to achieve socielism,
but even o conceive of 4 .
Right to work is 2 fundamental right,
which must go with every socialist
Constitufion,  We did no¢ have it in
the past and you do not bring it now.
It I do not have the right to work,
how can I live a peaceful life in old
age? FHow do you burden funda-
mental duties on me without the
right to work? Therefore, right to
work must be there.

Some of the clauses in the amend-
ing Bill are really bold and helpful,
clauses 7 to 18, regarding right of
children, workers and poor people,
improvement in envitonments, safe-
guarding the forests, wild life ete.
All these clauses are laudable; so is
the clause 13, which brings in the
hasic concept of the Cabinet control-
ling the President and making the
President 4 constitutional head only.
This is very cofrect,

The most controversial clause in
the Bill ig clause 6, ag also cluuses 23,
24, 25, 30, 40, 88 ete. which control
the autharity of High Court and Sup-
temé Court. I am one with the Gov-
As & trade union worker, I have

flered piost gt tha hihdy of the
pidlges o the Righ Courls khd Sup-

reme Court, Even two years apo,
efter a heart attack, I was forced ta
go to piocket the High Court of Kerals
when there was a tase in the Ketala
High Court, because the judges in an
irvesponsible gnd illegal manner just
aliowed the discharge of 1200 workezs
from the I8ikki project There was
no other way to protest. In order to
give vent to my anger, I hed to get
arrested before the High Court of
Kerala. Even today, .1 am moving
the Kerala High Court. Another judge
simply issued the suspension of pay-
ment of provident fund by an emp-
loyer. I cannot dream of such a
thing, but he did it. So, the quality
of the judges of the High Courts and
even the Supreme Court hag gone
very low. Even the Law Commission
has accepted that and has said that
something must be done about it.

So, I would request the Government
to consider whether it is not feasible
and whether it is possible for ys to
have these higher luminaries in the
hierarchy of the Judiciary elected as
it is done in Switzerland or Soviet
Union, Thereby we will have a Cer-
tain control and they will have g cer-
tain perspective. Of courge, it will be
the perspective of the people and the
perspective of the mujority, So, the
system of appointing Judges will have
to be somehow altered or dlse, what
Mr. Stephen predicted would once
again happen. They may once again
say that we have no right even for
this Constitution Amendment Bi.
Therefore, the question of getting
Judges elected by the nation as 4
whole, at least the Supreme Court
and High Court Judges, has got to he
serlously considered. Till that time,
it the Supreme Court once agein
stands in the way of effectively ex-
forcing this Constitutional Amend-
ment Bill, I suggest that under the
provision of the President having fhe
r;g,l!;!t‘to decide whether a parson i of
& high judiclal callbre and appoint
him, we will be uble {o lppoing.’?oli
thany Judges as would be requited to
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get this two-thirdg majority in our
favour. But if thig principle is ap-
plied from the sectarian point of
view, the power given to the Presi-
dent to decide whether a man an
eminent Jurist will certainly be mis-
used and our Judiciary will become
a gymbol of mockery

Clause 43—Art. 57A cuts at the root
of what remains of the conception of
a federal constitution. In exceptional
cases, the Centre can intervene, It hag
happened in 1958 in Kerala. The
Central Government has a right even
under the present provisions of the
Constitution to suspend a government
88 they did the Communist Ministry}
in Kerala and impose President’s rule,
Then why should the Government
come and seek other powers including
the right to deploy armed forces
without the consent of the govern-
ment there? What naturally would
happen has been to a certain extent
pointed out by my friend, Mr, Mano-
haran. It is bringing in armed clashes
between the State and Central forces.
It is bringing in internal warfare.
Why do you want to do it? As has
been pointed out by my friend, Mr.
Stephen, there has been no incident
anywhere where the State Govern-
ment thwarted the Central Govern-
ment directive. Anyhow sending
the Armed forces, if you insist upon
the right, must be completely vested
in this Parliament and not in the
executive or the Ministry. For this
I would suggest that even a higher
restreint than given in the amend-
ment of the Constitution should be
placed ang at least 3 three-fourths
majority of the House and
a majority of the overall membership
of the House and three-fourths of the
Member; present and voting must
support It, if jt is to become law.
Otherwise, any government with a
simple majority can certainly send the
Armed forces into any part of the
State and virtually destroy the gov-
ernment of that State, the people of
that State and their aspirations

,
g e et
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Clause 87 amending the Seventh
Schedule is something about which
Mr. Manoharan voiced the géntiments
of the psople in the South, not only
the people of the South but of other
parts of India as well where Hindi is
not the predominent langusge, The
non-Hindi-speaking areas are very
much perturbed about this taking
over of education and making it &
concurrent subject. This iy something
which ultimately can be used to put
down other languages,

It any State wants to deprive the
people of other areas from getting
employment or if they want to ban
the use of other languages in the
province or in Centre-State relation-
ship, they can do it. Theretore, bring-
ing educatiog in the concurrent list is
highly objectionable and is something
which needs to be thought over again.

SHRI PRIYA RANJAN DAS
MUNSI: In the beginning RSP also
made this demand.

SHR! N. SREEKANTAN NAIR: I
had broken the doors of this Parlia-
ment to see that Hindi was not im-
posed on any part of the country.

Through the right of secession has
been completely taken away, let me
hope that the Government will defi-
nitely assure us that the linguistic
rights are not disturbed.

Then there is a fear relating to the
Election Commission that there is too
much concentration of power in the
President, The recommendations in
this Bill have gone beyond the sug-
gestions of the Swaran Singh Com-
mittee especially with regard to penal.
ties and disqualifications. The autho~
rity rests with the President and the
President means, of course, the Prime
Minister and the Cabinet. Therefore,
it can also be used gy & political
weapon,

For me and for every democrat ln
this country the most dangerous

MM s LR U
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amendment ig Clause 5 bﬁnlﬁ‘!_ in
Article 31 D.

31D reads as under:

31D (1) Notwithstanding ey~
thing contained in article 13, 0 law

providing for—

i hibi-
(a) the prevention or pronl )
tion of anti~national activities;

or

(b) the prevention of forma-
tion of, or the prohibition al, ant:-
national associations.

shall be deemed. to be void on the
ground that it is inconsistent with, or
takes away or abridges any of the
rights conferred by article 4, article 19
or article 31 . . .".

The definition of ‘snti-national
ectivities’ has been disputed by @
great Congress leader like my friend
Shri Stephen. It does not pyevent
this enactment from being interpreted
as a negation of the fundamental right
for individual liberty, It can also be
used to deny completely the freedom
of Association and Expression snd it
is unforiunate that no opportunity is
given to any court or Tribunal includ.
ing the Supreme Court to go into the
question of seeing whether the enact-
Taent conforms to the provisions re-
garding the enti~-national activity.
Thig is more dangerous. The definition
given 1n ths Bill is too elastic, It
confers powers on any ruling party
with simple majority 10 ban any Asso.
ciation including all the Opposition
parties Any party other than the
ruling party can be banned end the
Members of the Opposition party can
be put in jail for any length of time.
This is a very drastic attack on .the
rights of the political workers, trade
unjon workers and social workers.
It can effect anybody and everybody.
Under the benign democratic dictatoer-
ship of Shrimati Indira Gandhi it mey
hot happen but this decision which is
being tuken is for all time to come.
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It somebody who is power hungry,
who wantg to bring in fascism in this
country happens to use jt some time
Iater, then he tan use this amendment
2g a weapon to convert the govern-
ment into a fascist regime wnd abolish
all the opposition parties. The Gov-
ernment with a simple majority can
do it. Today Mrs. Indira Gandhi is in
power and she may not do it but sup~
pose some other person comes &
sleps into the shoeg of Mrs. Indira
QGandhi, he may resort to all these
atrocities and at that time there is no
meaning in your making the excuse
that you did not anticipate these
things. You will be blamed by his-
tory; history will denounce you.
That is all that I have to gay.

SHRI VASANT SATHE (Akola):
Mr. Deputy-Speaker, Sir, I teke this
opportunity to congratulate the Gov-
ernment ang the hon. Law Minister
for bringing this historical document
which will change the course of gemo~
cracy and will convert it into an eco-
nomic democracy for the people.

Twenty-five years of experience
shows us that slthough the principles
which were enshrinedq in our consti-
tution in the directive principles
themselves were pointing a clear
finger for the emancipation of our
people from poverty, yei, all the ships
that were launched for economic bet-
terment unfortunately got dasheqg on
the rock of right to property. We
have Jearnt from that. We have been
talking of socialism right from in-
dependence ang even before indepen-
dence. The elementary principle of
democratic socialism i8 this. It one
does not like the worq socialism 1
would use the word cconomic demo-
cracy. The basic principle here is
that it must lead to a society free
from exploitation, that the tew in the
society should not have the right to
exploit the many. That is to say, the
result of the labour of the society
which is the surplus in the form of
capital must not get accummlated in
the hands of a few, for the betterment
of the few. These are the elementary
principles of socialism whatever it
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may be, whether it be the Indian
variety or'.any other variety. If we
want to establish a socialist society
then we have to make it clear in the
preamble ijtself, the cbject being, to
make the goal towards a society free
from exploitation so-that the whole
nation can rise together, so that the
60 crores of people can rise as one
man and be free from the clutches cf
poverty.

With this objective, Sir, we wanted
to make our goal irreversible and
therefore we have put the word socia-
lism in the preamble.

These things as I said have been
there under Article 39 but these could
not be implementeq because even a
small step taken like bank nationa-
lisation or abolition of the privy pur-
ses has been struck down.

I therefore would be happy if the
Law Minister coulg consider the sug-
gestion which has been-made by many
hon. Members saying that the right to
property, if it cannot be removed
altogether, at least could be defined
or could be qualified to mean what
property is? Even the dictionary
meaning of the worqg ‘propetty’ is
that. property is a personal thing. We
know that. But, how can property
ever mean having control over the
capital or productive resources of the
country? I can undersiar.] if you can
define it .to mean that property which
is acquireq and held for the personal
use of a citizen or his family. This
does not take away automatically the
right of control over the property
under the common law. All that will
happen thereby is that nobedy will be
able to claim protection of the funda-
menta]- rights. That is all.

That has been the main stumbling
block in our progress. Then, how
can we say in the ‘Preamble’ that we
keep the word ‘socialism’ but say the
opposite in the operative article? The
Preamble by itself is not an operative
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article. But, in the operative portion
of the Act, we keep the fundamental
right and then tell the people that this
is the fundamental right of a citizen.
In the next Chapter, thereafter, you
say that the laws made in pursuance
of this shall not be governeq by :it.
I shoulg tell the hon. I.aw Minister
that this is not a havpy way of draft-
ing or legislating. What you give
directly. you take it away indirectly—
Then why not do that in the Opera-
tive portion itself? You must state in
the operative section that this is what
you want to give. That would have
been a better method. I hope you
will consider this suggestion of mine:
I am now restricting myself to some o
concrete suggestions. : ;

I have given them. Whether ycu
fing them acceptable or not, T want
to give my suggestions with regard:to
this Bill. But, before I proceed with
it, I would like directly to mecet one
criticism made by the Opposition:
That. was that we do not have the
mandate. I was amazed as o why
they saig that we did not have the
mandate? Was it because this is the
extended life of Parliament? Who
has brought about this extension of
life? In the normal course, we were
willing and we would have gone to
the people. Our party end our
leaders had never been afraid of
going to the people. Don’t you know
that in the mid-term election we had
gone to the people? Ia another clee-
tion of the Assembly, don’t you know
that we had been to the people'?
Even when the worst time came—it
was not the right time to go to the
people—when there was drought, be-
cause of the pressure, we went to the
people.

They say that we are scared of
going to the people. You who were
so impatient could. not wait till Feb-
ruary. You perhaps thought that you
coulg utilise the . Supreme Court's
decision in the Prime IMinister’s case
to bully and rouse the people to the
socalleq total revolution. And, y"ou
thought that you could ask the poliee



97

on the army to rebel and ask the ped-
ple to ghergo the All-India Radio and
TV. You thought that if you were
srrested, there would be ancther 1942
fare-up in the country. You had no
patience for elections, Now, you sre
seying that Government did not go to
the people. Does it lie in your mouth
to say this? Who invited the emer-
gency? If this measure was not
taken, the country would have been
plungeq into anarchy, We know
what happened all around. Could
we have taken that chance?

There are people in the country,
gangsters, who still maintain that
they would pursue the path of blow-
ing up of traing with dynamite. An
hon Minister was made a victim.
Others were also made targets Even
our Chief Justice was threatened.
That was the state of affairs, Can
anybody worth a grain of salt have
taken such a risk of plunging the
country into anarchy and disintegra-
tion?> Who was responsible for this?
It was the so-called tota] revolutio-
naries themselves who were responsi-
ble What happened in the Ram Lila
Giound® They askeq Mr, Braha-
nandag Reddy if you have got the
guts to arrest me, do it? Was that
not the challenge given to you. Sir,
When you arrested them, not a blade
of grass moved in thig country. Noth-
ing happened. People on the contrary
heaved a sigh of relief. You know,
Sir. onc of the greatest sages of
modren time of this nation has bless-
ed 1t by calling it ‘An era of disci~
pline’. This country came into an
era of discipline and we know the
results There jgs progress on the
economic front. There are no strikes,
The production in the industrial as
well as the agricultura] fields grew
and we are the only nation in the
world which could contain jnflation
and bring it to zero. We have gone
all over the world any seen how
even in the socialist countries they
have pot been able to contain infla-
tion. But this country could do.
Why. Because of thig era of disci-
pline. |
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You are telling us that we are
afraid of going to the people and that
is why we did not have the mandate.
Sir, I am not on the technical but
rather on the basic moral point. Now,
you want to run away like cowsurds
from the field because you cannot
face this Constitution which says here
that we are for the people and for
opening the doors for economi¢ pros-
perity and for removal of ail hurdles
from the way of our march towards
progress. We invited them to come
and join us.

Eight months ago the Swaran Singh
Committee inviteg everybody to tell
them as fo what they have to say and
point out the mistakes. The Opposi-
tion first raised a cloud by so-called
document that we wanted a Presiden-
tial form of Government and
dictatorship The very first documerit
which was carculated by Swaran
Singh Committee when it explained
that they had no such thing even 1n
their imagination and the structure of
parhamentary democracy will be
completely retained Then they
thought that we were going to erode
the powers of the courts. Was that
done? On the contrary if you see in
this Bill the powers. I am afraid
of the Supreme Court and the High
Courts are so much enlargeg that you
may have to increase the number of
judges 1n the Supreme Court becaus~
for all Central laws you say peopl’
will have to go to the Supreme Court
States also make orders and notifica-
tions under Central laws. If those
orders and notifications have to b~
challenged then the person has tn
come to Supreme Court. My fear i-
that the Supreme Court will be flocd-
ed with all these things. Mr. Gokhale
may give thought to this.

15.00 hry.

At this point I am reminded of
Article 228 where we talk of ‘anv
other remedy’. Take the proposed
clause (3) of 226:

“No petition for the redresg of
any injury referreq to in sub-clause
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(b) or sub-clause (c) of clause (1)
shall be entertained if any other
remedy for such redress is provided
for by or under any other law for
the time being in force",

This may completely stop the relief.
Mere provision of an appeal is enough!
We know it from expevience. Appeal
18 provideg but that is no remedy. It
may take six years. The appeal is
never heard 1Is that expeditious re-
lief? Where will he go? Suppore
some serious damage is causeg to that
man? Therefore, up till now the
feeling has been that the remedy
should be effective. It is not only
enough that the alternate remedy
<hould be there: it should also be
eftective. Therefore, I would beg of
you to consider whether we should
not add the words ‘till the same :8
exhausted ...! At the last meeting of
the Swaran Singh Commuittee held to
consider the Bill, we had arrived at
a consensus, Unfortunately, the Law
Minister was not there. That consen-
<us has been forwarded to him. This
18 one of the points made therein I
am sure he will take it into conuidera-
tion. So let us add the words ‘hll
the same is exhausted and where for
reasons to be recorded while admitting
the matter the High Court feels that
the remedy is not effective or effica-
cious” Why do I say this? Because
you do not want to shut out peop e.
Here the poor man will suffer more.
The rich man can always go to the
courts. In reality, law is available
only to the rich, You know it Here
the poor man will have no remedy,
m spite of what we are going to do
for legal alg etc. So let them have
an opportunity, let the doors be kept
open. That is one suggestion while
1 am on this point.

Coming back to our friends who
were critical of the provisions, what
are we trylng to do in this Bill> The
whole Bill can be divided into three
categories of clauses. One deals with
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the achievement of socio-econ:
objectives, clauses 2, 4, 7—10 and 11;
the second category of clauses is simed
at resolving the imbalance and contie
sion created regarding the powers of
the judiciary vis-a-vis Parliament—
clauses 23, 24, 25, 38, 85, 42, 45, 46,
55 and 58. Under the third category,
come amendments meant o preserve
and consolidate the unity and integrity
of the nation and ensure democratic
and orderly functioning of the govern<
ment elected by the people.

1 would beg of my colieagues and
others to consider this. I have heard
hon members on the other side. Some
members have been suggesting: let
it go to a Select Committee, Why?
When you make out a case for a Select
Committee, you have to point out that
there are some clauses which are of
such a nature that cannot be decided
by the whole House but must be de-
cided by a smaller Committee. But
we are having such a full gpportunity
here itself for all the members When
we come to the clause by clause consi-
deration stage, let us sit from 2 PM.
to 7 PM go that we could meet be-
fore 2 when our Party members could
consider this from 1030 onwards and
discuss ;n  detai], i1p depth, every
clause so that we do not have +to
spend so much time in the House, thus
letting the Opposition have the maxi-
mum of opportunity. When the
House sits from 2-30 onwards,
let us have ga budiness-like ap-
proach; and do it now, and adopt
the Provisions to remove the hurdles
that we had faced All this grandiose
talk of having a constituent assembly—
even my friend Mr. Stephen was
pleading for it in a lefthanded wav...
(An Hon, Member: He is right
handed). Stephen must be righthand-
ed. Kindly read this article 368 once
again. It in terms says: notwith-
standing anything in this constitution,
Parliament in exercise of its constl-
tuent power....is there any word

constituent’ power or sub-
sidiary constituent power or Jeriva-!
tory constituent pswer? Why do you
read those words into 1t? Becsu=
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Supreme Court throws the ball
}:e,m court, you fall into that trap?
They said in Golaknath case that you
could do it; 1t wag residuary, Suppose
you do so; even that could be struck
down, They will gsik: under what
article have you formed a constituent
assembly? What answer have you
got? you will make a laughing
stock of yourself by glving up the
position which we have taken con-
sistently right from the beginming,
that we are sovereign, we have the
constituent power, in terms we have
that and we do not want anybody to
tell us this or that, We will reiterate
it once again now. It wil be open-
ing the floog gates if you say that
there should be a constituent
assembly. Who will form it? Can
the entire parhament be converted?
If it 15 to be converted, will states’
representatives be brought in? If so
how many? Wil it be a 1000 mem-
ber constituent assembly? What are
we doing? 1If it 15 to be a selected
body who is to selected? Why
exclude others who are also elected
representatives? Then everything
will come out, when you start it:
religious, parochial considerations,
linguistic considerations anq pulls.
Pandora’s box will be opened.
1 plead with my colleagues and
friends: for heaven's sake do not
open the Pandora’s box. I am
not in favour of it. After passing
this Bill, if the Supreme Court again
comes against us we shall see; we
are still the Parliament. Let us see
if they give a judgement in antici-
pation and advise us and fell us how
& constituent assembly can be form-
ed. Let ug see how in their wisdom
they behave. Do not anticipate and
do somet yourself, wrongly.
Therefore, I want neither a consti-
nor a select commit-
tee. For heaven’s sake let us n:t
fall into the other trap. If someane
ere to say that we are thinking of
having altogether a new wystem, 1
o not give it much importance or
sacrosance, as it were, democracy
being not only parliamentyry,
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Democracy can be of different
types and equally democratic and
equally effective. But it has its
concomitants; there are prerequisites
of that system. One of them 1s
that in such a system the polce
force, bureancracy and the army are
with the party. Then you have the
other democracy. Show me a single
country in the world where you have
this diarchy, where you have a pasty,
so called Parliamentary system, not
gomng to Polls, wanting to sit, while
the Constituent Assembly merrily goes
on doing its work, and yet the Police
Authority, the bureaucracy, not getting
an upper hand and then trying to
overthrow the political forces, Have
we not witnessed that all over Asia?
In Indonesia, Philipines, Thailand,
Bangladesh, Pakistan and everywhere
this has happened Are we wanting
to play with fire? In a country like
ours, what is the difference between
us and the bureaucracy? Probably,
man fo man, a man in the Police
force or a man in the military or
Defence force or a man in the avil
service may in some cases even be
superior to us. But why does he
yield to us and agree to be subordi-
nate? It 1s for only ong reason, that
is, that we have the sanction of
the people behind us, sanction of the
people periodically, repeatedly rei-
terated, ascertained and reaffirmed.
Already the bureaucracy is trying to
queer the pitch for us, trying to
spofl our name, trying to spoil our
name by covert anq overt act, com=
missions and ommissions. Those
people who advocate that the Consti-
tuent Assembly should be convened
or that it should be made over to the
Select Committee are asking us to

take ateps in the direction, which
will be suicidal. Therefore, I must
be honest myself end make this clsar
to my colleagues that—if you went
democracy~they should not fall by
their hands. Options must de kepd
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conditions are there, then the options
to go to the people must be kept
open ang we should not feel diffident,
Why? Here 1s a country with a great
people, and a great party, a party
which gamned freedom, 5 party of
people which went through all
travails—this party 18 not afrud, this
mation 1s not afrmd—which has a
hertage, a contmuing herrtage and
continuous civilisation of 5000 years.
The awvibsation of other nations has
gone But our nation has got certan
basic values Those basic values we
are trying to enshrine in the Conatl-

tution also, 1 one of the most
beautiful  Chapters, that 1s the
‘Chapter on duties’ These duties

sre most beautifully drafted and are
different from those sent by the
Swaran Singh Commttee Whoso-
ever drafted 1t, whatever the hand
which has written this, I want to
eompliment and congratulate him
These are the finest duties wnich
are to be implemented These are
the guidelnes These are the Code
of Conduct which night from child-
hood every ctizen will have to keep
in mind This may also become a
gwudeline or indicator while deciding
other matters Therefore, one of
the finect duties 18 “to strive towards
excellence 1mn all spheres of individual
and collective activities so that the
nation constantly raises to the mgher
levels of endeavour and achieve-
ment” Somebody said yesterday
that we were getting into meia-
physical, Phllosophical, thoughts,
Why do you feel shy of it? This
nation has that value This nation
is great because of 1is philosophy,
because of 1its Shankara because of
ifs great sages, because of Gita,
because of Gandhiy, because of
Buddha I can tell you unless we
have the spiritual power which is one
of the greatest boons that this nation,
our party and the country has, which
the leadersbhip has got, that spark
of that spirit without which we cen-
ntt progrem, Otherwise, one cannot
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get this energy ant insplration.
Therefore, my friends, do not feel
diffdent. If any cold fest gre being
developed snywhere, I will only
quote a verse from the Gita. I may
tell my friend Manoharan that All
Indian languages are based on Sans-
krit and unless you know basic
Senskrit, Indian languages do not
have any meaning., Therefore, don’t
try to deride Sansknit for a moment.
To those who are losing confidence
and developing cold feet, I quote
this sloka from the Gita,

¥3qT [ WA O A qeEgad |
gz gRadda wefas o 1

Let us rise to the occaslon pass trus
amendment, which 4s a hastorse dacu-
ment and mve 1t to the people at the
earhest we can'

SHRI H N MUKHERJEE (Calcut-
ta—North-east); Mr Deputy-Speaker,
1 have listened with much nterested
and some admiration to the ardent
speech just concluded by my friend,
Shr: Sathe 1 am happy he has
helped me to some extent because 3
httle while ago, when 1 happenad to
be listening to a part of the eloguznce
of my friend, Mr Stephen, 1 was
rather befogged and 1 was not quite
sure if there weren’t influences at
work side the Congress Party which
wanted to do some damage to the
intention of Government as promul-
gated by the Law Mmster yesterday
when he put forward this proposition
of the Constitution Amendment I do
not wish to dilate on it at any length,
but I am sure this House would not
even touch with a par of tongs the
1dea of having 8 Constituent Assemo-
1y, convoked howsoever, you can try
o comprse it, by perhaps including
all of ourselves and a lot of other
people from everywhere and then to
leave to the Kalends the destiny of
the Constitutional Amendments which
this country’s government had pro-
mised 1o the people guite some ysuts
ago and which they are now seelting
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W,,,, rightly dismissed 83 a fipment of
the inagination howsoever sophistica-
ted, Mr Stephen was afraid that thet
judges mught turn round and confron!
Parliament and 3y, «Constitutional
Amendments? Our foot! we do not
accept this because you have touched
again the basic structure of the Con-
stitution You go back!”, Just as
they did at the pomt of time when
bank nationahsation and abolition of
1 urses was stalled by our very
fea:nye: judiciary 1 do ot wish to
veflect on them I have no intensions
of doing so, but the result has been
dismal 1 am glad that almost 1n
the manner that we speak m this
House, Mr Gokhale even said that
the country had to pay through sts
nose on account of the judicial wis-
dom then displaved It seems Mr
Stephen was afraid that judges would
again have a revolt and we would
have something unpriecedented
in the hstory of the world that
judges, learneg in the law and inter-
preting w hatever there 1s of legislation
and other things, would challenge the
country s Parhament 1 do not envi
sage such a possibility I do not attri-
bute such folly fto our judictary I
have great respect for their intellec-
tual acumen and for their understand-
ing of social processes which if some
of them do not like, they have to lump
and therefore, I do not have any av
prehensions in that regard I do not
think the House need have any appre-
hension But I was disturbed to learn
that here was a tendency to demigrate
the role of Parliament which, as the
spokesman of the Government, the
Law Minister put forward yesterday,
ang 1t is rather unnerving that inside
the Congress Party there is such an
ardent tear in regard to Parliament not
having the right, which the Law

Minister was entirely correct There-
fore, this bogey and tius ghost of a
Constituent Assembly of whatever sort.
and this effort to delay the legislation
which has been delayeg long enough
already, must go and this ghost must
be exercised and there must not be ths
remotest idea of giving any credence
to the notion which is being fom-tom-
med all over by certaln people that this
Parhament has lost its sanction and,
therefore, this Parliament has not got
the authority to amend the Constitu-
tion They are good enough to con-
cede that Parliament has the power to
amend the Constituhion even, perhaps,
in regard to basic matters but that thia
Parliament has lost its sanction I do
not think we can agree to that propo-
sition at all Parliament functions and
we are functioning at a critical point
of time and 1f we mean business, it
the Emergency 18 really and truly to
produce results that the country s peo-
ple expect of us, if the 20.Point Pro-
gramme 18 really and truly gotng to
give a better deal than they used to get
for generations this Parhament hers
and now has an immediate duty and
responsibility of proceeding as expedi
tiously and as efficiently as it ever i8
possible with those programmes of
soclo-economic re-construction fo which
we are all committed Therefore,
under the cover of some footling httle
quasi-legal excuse they cannot tell us
that this Parhament has lost 1{g sanc
tion The Law Mimster has told them
that this Parlament has not lost its
sanction On a purely Literal inter-
pretation of the law the life of Lok
Sabha has been extended fairly and
squarely—al} the world knows about
it—after full discussion with many
people dissenting We have this sanc-
tion according to the law in letter and
in spint and above everything salus
populi suprema lex, the welfare of the
people is the supreme law and it is to
that alone that thus Parhament csn
vield and from that angle, we say that
this 1s the propomtion put forward ky
Mr Stephen with such qusto sum
times, the eloquence becomes & ).

Minister has sald, it has, and the Law too jarring but I was astonishd ‘that
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#o much of ardour was befiind this
feeling which runs counter to what the
Law Miuster was telling us yesterday
in regard to thyg somewhat volumi-
ncus Constitution (Amendment) Bill

Our position has been stated clearly
&nd I hope, cogenty to most of you
yesterday Ang after yesterday's ges.
&1on, when ] went back I discovered in
my mail, by a very significant accident,
two documents, one with a Washington
post-mark, sent to me by an organisa-
tion calling itself ‘Indians for Demo-
cracy’ and a person calling himself J
Kumar writes and signs on behalt of
this organisation ‘Indians for Demo-
cracy'! These chaps who run away
from the country, who cause brain
drain, these mercenaries of whatever
type, have the gumption to wnite to
us calling us ‘Dear Members of Parlia-
ment, you represent a million of voters
and s0 on and so forth and you should
beware of what ihey call, extra consti-
tutional destruction of our Constitutjon’
and 1t adds ‘The Prime Minjster
would have the pbwer to change the
Constitution at her own will—which
means that she hag decided to inatitu-
tionalize her dictatorship In law, this
is an act which amounts to a coup’ 1
do not have the time, nor is it useful
to reaq this miserable document in thig
House It 18 a sort of accusation not
only against the Government of India,
particularly against the Prime Mims-
ter even perrsonally, but against the
honour and self-respect of the entire
Indian nation I don't think it is a re.
presentative body, but wherever they
are—perhaps backed by certain inte
reats—they even take the initiative in
criticizing from a juristic point of view,
provisions in our Constitution Amend-
ment Bill. Americans have written
articles suggesting that such-and-such
things shoulg be done, and such.and-
such others should not be done by the
Parliament of Indla. They have the
gumption to do that sort of thing
Maybe they are all behind this sort of
e, but I got this in my dak only
night. I think most of you might
got 1.
alse got snotber fairly long docu-
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ment, 14 pages of typescipt, signed by
a large number of people, not only
the wrong sort of people, wrong-
headed sort of people according
to me; but also gigned by =a
large number of people—some
very good journalist friends of
ours, intellectuals, college lecturers,
professors, readers etc in JNU includ-
ing even Jawaherlal Nehru's latest
and almost officially sponsored biogra-
pher who has now gone to Paris re-
presenting our country in the Unesco
or somewhere They have all signed
a statement which again refers not
only to considerations of procedwre
which should make, according to them,
Parhament halt, but also to “the enor-
mity of the substantive changes” con-
templated by Mr Gokhale Thws I
consider a litle more dangerous than
the thing which comesg from America
which I put 1n the waste paper basket
But there are many peope 1n our count.
ry, many of them very well-intention-
ed anq I don't think congenitally op-
posed to what the country wants to do
They are supporting it That j8 why
there 1s some misunderstanding in the
country, for some good reasons, about
what the Government truly intends
through this particular constitutional
amendment Ang thig ig why, as far
as I understand, it was pointed out
clearly from our party, that this bill 1s
rather too loose and large a package.
It is not quite like a curate’s egg which
is good in parts and therefore uneat-
able We are not throwing it away.
We have, on the contrary, accorded it
our welcome, but there are superfiui-
ties which have to be discarded, there
are things which have to pe purged,
there are inadequacies which have to
be corrected and there are positive mis-
chief making provisions which, Parlis-
ment ghouly say, should not pass mus-
ter And, therefore, as we accord our
support to the bill we wish to point out
to government that there are features
in it which should be discarded; there
are many provisions which should be
amended and then we can go abead the
way In  which my friend Shri Sathe
suggesied & little while ago.
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It thing that at long lakt
the ::J;dmt Parliament's control
over the constitutional process is being
asseried with real strength and assur-
ance and confidence by the Govern-
ment of this country Government
hesitateq earhier, even in the thurd
Parliament when the late Shri Nath
Pars Bl was 1in the pucture,
there were many hesitant voices,
and that 5 on account of the
fact which Shri Gokhale also
referred to, that usually people
with a purely professional legal back-
ground discuss these matiers They
alwa) s think 1n terms of what happeng
i the court It 50 bappens that 1n the
case of many of our political suffcres
particularly after independence, be-
cause of our having a Constitution
Fundamental Rights and all that there
are friends of ours, who can be nared,
there are umpteen names people who
have gone to court ang got relief
against the Government There are
many such cases Most of us have oeen
In detention or something hike that
even after independence We tried
to approach the courts and get
Some relief there 1s, therefore, a
residue of a certap respect for
the judiclary ag an upholder of
individual freedom, which could
perhaps conceivably be trusted a great
deal more than the politicians 1n po-
%er whoever they may be On account
of the juxtaposition of these two
factors the legal people disccuss ng
these matters in their own professional
technical way and everybody getting
more and more befogged, and some
political sufferers algo coming forward
and giving certificates of excellence
to the judiclary as the safe
prodess in our cjvil rights, these two
things combined to produce in the pub.

then the Parlfament could be for the
sakeotmnbenyor&.om
It iy strange how Shel Frank An.
m’ﬂubr example a
ottbeHm.lwrydnum
berson, g highly o088 also--
be has got o bee In his bounet, the
tinority rights —fears that whichaver
Government comes into power, {he

minorities would be at their mercy any
that the judges can save them Where
did he get this :dea? What kind of
paradise does he exist in? How did he
imagine that life 18 ordereq that way?
Does he not knew that the world 15 «
tempestuoug place, disturbed by hun-
dreds of phenomena, and out of this
life 15 emerging mto higher levels, ard
the judges sithng in ther ivory to-
WErs can never pe expected to be the
protectors of the liberties of the min-
orities, wcluding particularly his own
uttle Anglo Indian community a ¢c~m.
mumity which in the days before 1n
dependence, for various reasons which
were justifiable, found themgelves
usually on the side of the foreign rul-
er” But 1n spite of it, after indenen-
dence the democratic sentiment of
India gave them a status, and Shr:
Anthony ang his friends they are still
in Parhament and they have got re
presentation far beyond the numerical
proportion of their people becauge this
country after all in spite of whateer
might be said against our inadequacies
has a basic decency and that is why
our country’s leadership wag a free
Country’s leadership ang protection
was given Does he expect that pro-
tection to be kept up by the judiciary?
It the country's cimate goes againgt X
community or Y community, how can
they be protected except by the wider
tublic opinion of the country which the
Government represents? Ang there 18
no better way of getting to know what
the public opinjon 18, except by going
to the hustings and having the elec-
tions and £nding it owt, Therefore, the
reliance must be on the people them.
selves and whoever they hanpen to
choose They might make errote, they
might choose the wrong people; some
of us might be there, managing things
badly But, that apart, you must re
ly on the people whoever they are
when they are the representat'ves of
the people Judges can never save
them The judges, by definition, age
Decple who are to interpret the stwtus
quo; they cannot go beyond thed But
the law hag f0 be expanded, Life i an
&vepchanging process. You ntwe
bathe in the same river twice, Things
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are altering every moment of our
existence, We have to orgarise that
bfe In g politica) texture. That is the
job of Government, because it is the
Government which is answerable to
the people through the mandate, re-
newable by timely elections. We have
to depend, therefore on the political
aspect of the State rather than on the
judicfal aspect for the safeguard of
any of the rights and liberties which
we cherigh,

The power in the state therefore,
always resides in the people. Abraham
lincoln, who had given the defini-
tion of democracy as government of
the people by the people for the
people, possibly the best and the most
singnificant definition of democracy.
had also said in another context that
the people, when they are not satis
\ned with their Constitution, have the
constitutional right of amendmg the
Canstitution, and also the revolutionary
right of overthrowing the Constitution.
The people have that right. if the
[ tion of forces leads to a
revolution where change happens
i a very different fashion, then you
have to yield to it because these are
impersonal foroes, much larger and
riore powerful than what any indivi-
dual can muster and, therfore,
Abraham Lincoln, of all people, spoke
of the right of the people even to
overthrow the Constitution.

This reminds me of some thing
which was written in the seventeenth
century by sir John Harrington, which
many of you might know: “Treason
doth never prosper, what is the reason”
For, if it prosper. noOne dare call it
"treasom”. You do not call it treason
them, if It prospers. It is the law, and
your Judges with their wigs and every-
thidg will have to interpret that law,
1t Is, Syerefore, the people’s own safe-
guard, We raksha kavach, which
they ﬂ‘ght wear. They are interested
in Gel¥ own struggle for a belter
life, and’' ft is the people who can
Niip, oo other, and Mr. Anthony’s
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or any other person’s dependence ¢
the judiclery is absolutely misplaced.
Life is not a matter of Judges quibb-
ling over the citation of precedents
culled from Blackstone, Middieton and
Fortescue and heaven knows what
other jurists. Life is very much more.
America has a written Constitution
which the Judges of the Bupreme
Court of the United Btates have se
often to interpret. America has pro-
duced Judges like Oliver Wendell
Holmes who said that the life of the
law is not in logic, but in experience,
and experience can be interpreted
not by the secluded, cloistered virtues
of the judiciary, experience can be
interpreted  creatively and  cons-
tructively by the people who are in
public life.

1 am also glad that my friend
Mr Gokhale had referred in passing to
the long United States history of
judicial stolidity in their resistance to
genuine reforms, and he had also
referred to the fact of the Judges
majority in some cases being sa
peculiar a pbenomenon 1 remember
that 1n the great Moghul case which
put the seal, so to speak, on the right
of the workuing clasg to form trade
unions and that sort of thing, ulti
mately the decision was bv four to
three The Appeal Court of the
United Kingdom made a four to
three decision And we cannot leave
w0 the mercies of that kind of decision
tthe destimes of the entire people.

This 1s why we find among our
Judges also an idea that  there
should be and there could be what one
of them called “plastic surgery of the
Indian Constitution’, and I think
Mr Gokhale has attempted some sort
of plastic surgery of the Indian Con-
stitution They also conceive of
“jural archifecture”, which is another
expression which I culled down from
the speech of one of our peripatetic
Supreme Court Judges. How the jural
architecture of Mr. Gokhale ulti-
mately turns out is, of courss, for the
future tc see. But, in any qase, cam-
stitutional change s a job. for the,
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le Pariament, as their organ
D Aine seat, the repository of
power in this regard, and there should
not be any further deviation from
this stand. And this is why I have
been driven to this long diversion, 80
to speak, by Mr. Stephen's idea that
Parhament possibly should hold its
hand in fear of what the judiciary
might do. I just cannot conceive of
that sort of judicial revolt taking
place in this country

It might perhaps be said that the
debate that has taken place over this
Constitution Amendment legislation
has not heen adequate. Perhaps it has
not been adequate, but delay would
be disastrous.

Let us not delay 1t any longer.
Besides, Mr Swaran Singh and his
Committee have done a fairly good
job of it. They have wandered all
over the country and asked for memo-
randa If they did not come from
certain people, it is not their fault.
and to the extent that was possible,
they have done it There might have
been some mistakes on their part,
some failures to meet some repersenta-
tives, hut that apart, on the whole,
they have done a good job and we
should not attach any importance to
those who say that there has not
been adequate debate in the country;
this kind of thing is often said More
often than not, it ig said by people
who are mischievously motivated
I do not want to expand on them.
Yesterday, my friend, Mr Indrant
Gupta had referred to this because we
find some strange Companions huddied
{ogether and poised in a manner which
seems to be utterly senseless, because
it 1s utterly perspectiveless, utterly
obvious of what is possible in this
country to achieve §n the near future;
and it is in the near future that we
are interesied, in the long run, we
shall all be dead. We want some
improyement, some tangible improve-
ment in the living conditions of our
country. The sooner the betfer, As if
was sald yesterday and today algo,

Xhat bas been the running pote of sl
“our speeches. Since 1960, ws bave

been entrusted by our people to take
up this responsibility of giving o new
qualitative slant to our Constitution.

I now come down to some spemfic
matters. In the preamble we find
inclusion of the words ‘socialist’ and
‘secular’. We have welcomed it. As
everybody would expect, we would
welcome it, but let us make sure that
we perpetrate not a pious fraud on the
people. Socialism is still an aspiration,
not an achievement. Socialism is de-
finable in a variety of ways, but to us
it seems, for the time being, anyway,
not an affluent gociety, but a non-
exploitative society. That is the society
we want to have as quickly as we can
and we go ahead towards it. If that
is remembered, it will be a very good
thing, because we have put this matter
in our Constitution I do not know
however why Government have
fought shy of tackling the idea of
taking out the fundamental right to
property as it is now formulated in
our Constitution. Now, let nobody get
an impression that Marxists are 5 lot
of terrible people who have declared
war on property. Actually, it was
Proudhon, 3 French Socialist of the
18th Century who coined the phrase
“Property Is Theft”; and against
Proudhon, Marx had to conduct pole~
mics of the bitterest sort. In Marx's
“Das Kapital” in the historical chap-
ter on capital which is readable—any-
body can read them with great profit
to himself—he refers to the expro-
priation of capital and uses deli~
berately the words “capitalist pri-
vate prcperty”. He says that
the capitalist integument byrsts
asunder and the Expropriators are
to be expropriated. When he
uses the words “capitalist private
property”, this distinction has to be
kept in mind. I am sorry, if I sound
shightly professorial, but this distinc
tion is important. It you go to the
Soviet Union or other socialist coun.
tries, for that matter, including China,
'you will find that individual property
Bas always been respecied. I am
pederring also to what was said in the
Constituent Assembly days by such
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people as Professor K. T. Shsh and
even by Dr. Ambedkar in regard to
this matter.

Prof. K. T. Shah had proposed that
in place of the present Article 39(b),
namely, that “the ownership and con-
trol of the material resources of the
community are so  distributed as
best to subserve the common good”,
the following should be substituted:

“that the ownership, control and
management of the natural resour-
ces of the country in the shape of
mines and mineral wealth, forests,
rivers and flowing waters...shall
be vested in and belong to  the
country collectively and shall be
exploited and developed on behalf
of the community by the State.”

This he had said on November 22,
1948.

He had also proposed that article
39(c) should read like this:

“that there shall be no private
monopolies in any form of pro-
duction of material wealth, social

service, or public utilities.”
He had put in these proposals.

Then, Dr. B. R. Ambedkar’s draft
of the Constitution (March 24, 1947),
included provisions such as the fol-
lowing: —

“That key industries shall be
owned and run by the State;

That agriculture shall be a State
industry;

The farm shall be cultivated as a
collective farm;

It shall be the obligation of the
State to finance the cultivation of
the collective farms by the supply
of water, draft animals, implements,

manure, seeds, etc.” N
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These are the words of Dr. Am-
bedkar himself. He said, “I want
something like State socialism. Let
us not quarrel over words; let us
try to understand the substance.” He
said:

“Critics of State socialism, even
its friends, are bound to ask: why
make it a part of the constitutional
law of the land? Why not leave it
to the legislature to bring it into
being by the ordinary process of
law? The reason why it cannot be
left to the ordinary law is not dif-
ficult to understand. One essen-~
tial condition for the success of a
planned economy is that it must
not be liable to suspension or ab-
andonment., It must be permanent
....Those who want the economic
structure of society to be modelled
on State Socialism must realise that
they cannot leave the fulfilment of
so fundamental a purpose to the ex-
igencies of ordinary law...”

Prof. K. T. Shah also made an im-
passioned speech in the Constituent
Assembly. I am quoting his words.
He said:

“The civilised canniba] of our
time, the blood sucker, is the ex-
ploiter who is highly honoured,
who is often titled, who is very fully
represented in this House also:
and is, therefore, also to dictate to-
you and inspire you in innumerable
ways, as to how you shall provide:
for his safety in the Constitution it-
self, so that he could get a new
lease of life.”

This he said on 22nd November;.
1948,

Don’t blame us when we use such
words. “Blood sucker” is the word
that he used. Mahatma Gandhi had.
said in 1922, how the town dwellers
in India enjoy some comforts, “mis-
erable little comforts”—these are his:
own words—which represent “the
brokerage that they get for the work.
they do for the foreign exploiter; the
profits and the brokerage are sucked:
from the masses.” These are not my-
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words ] have aquoted these words
before also in this House. These are
the words of Mahatma Gandbhi atter-
ed in the court in Ahmedabed on 18th
Viarch, 1922 when he was sentenced
to s1x years jmprisonment.

These exploiter are here, there and
everywhere. Like the frogs of ESYPt,
they cip in our dish, they sup in our
cup, they are with us everywhere and
they give us no end of trouble. That
is why today this couniry gives &
whopping bonus for the Tatas and
Birlas. You read the profit reports
of the companies, the dividend rates
nd the way in which, without spend-
ing a single penny, Hindustan Lever and
others of their ilk build up enormous
enterprises,

Today, in our country the condi-
tions are so bad that in the name
of some compensation from Pakistan
after the 1965 war, the enemy pro-
perty was supposed to have been ex-
changed and compensation money
was paid to landlords from East Ben-
gal. T have a list here. This is a
paper which has reported this whole
list and, I think, in the Rajya Sabha,
the figures were produced to show
how some miserable Bengal landlords
have got money between Rs 10 lakhs
to Rs. 25 lakhs.

15.50 hrs, 3y 3

(SHRz G. VISWANATHEN in the Chair]

Only about 89 individuals and
Companies like DCM, Mohinj Cotton
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ing to safeguard, Why don't you say
‘let there be individual property up to
a certain quantum’? You can deflne
it in your own fashion There is no
gquarrel sbout your putting a curb;
Jet there not be un-mitigated right
to property because, in that case, the
courts would naturally interpret it
in the way the law is explained to
them by the fabulously paid lawyers.
(I am quoting again Mr. Gokhle).
Perhaps Shri Swaran Singh used
the words ‘fabulous fees' paid to the
lawyere wha argue for the people.
This right to property has got to be
there. Otherwise, how are you going
to satisty the people? The people
would be afraid and naturally so be-
cause everyone has expectations of
having some property—-‘a pie in the
sky when we die’. We are hoping
that everybody will come to have pro.
perty some time or the other. There-
fore, let us not take away the right
to property. Tell the people thut
their right to property is not to be
taken away but, on the contrary, the
right to individual property will be
safeguarded perhaps in 4 more gene-
rous way than in the socialist eoun-
tries, But unmutigated righs to pro-
berty, absolute right to property must
go; it cannot co-exisy with our soeial
pattern, The Prime Minister must
apply her mind to the matter because
she has to say the word before the
Government can move. Let us con-
sider this aspect of it. ‘Garibi Hatao’
wag a slogan which hag remained yet
untulfilled. And when ‘Garibi’ iy ‘ha-
taced’ what happens? Do the pro-
berty owners remain where they are?
Are they entitled to behave the way
they do? Are the monopoly houses

beople have got petween R 5 lakhs
and Rs. 10 lakhs. A sum of even Rsa.
1 crore 11 lakhs was given to the Pa-
trapolas Tea Company Ltd, Calkeutfa
torwhatemthcyleftlnnutm
‘lndon'thowwhetherw-mbo-

0.
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you bave g right to impose, These
people are having the rup of the jand;
they are today on top of the world.
Some of these miserable smugglers
and others are, oh the whole not un-
happy; we know that. We see at
the same time, the money-bags ge-
nerally prospering. | know that
workers in industries and even cinemg
workers were locked out by the own-
ers when they don't get anything like
human pay, let alone bonus and other
things, while the unfettered right of
these money-bags goes on, The right
to property has got to be controlled.
If you cannot control the right to
property and if you cannot regulate
this matter, all thiy talk about gocia~
Jism is bunkum. As I said earlier,

let us not perpetrate a pious fraud on
the people.

1 am not bringing up any allega-
tions against the Government because
1t might be that 1 would have to find
some sort of a place outside. I still
have some faith in the bona fides of
Government gnd 1 do not know that,
deep, down in your hearts most of
you want the reconstruction of the
country nearer to the hearts' desire
of the common people. Who does not
want to eliminate exploitation?

Jawaharla] Nehrw's birthday is
coming, He once quoted Tawney and
said that you cannot leap over an
abyss in two jumps; you have to make
one jump to cross an abyss. He
quoteq another man who had said
that onions could be eaten leaf by
leat but you cannot kill g tiger paw
by paw because he wilj do his killing
first. You cannot skin g live tiger
paw by paw. As you can eat an oni-
on by breaking it leaf by leaf, you
cannot do it. You have to take some
special steps. I do not say: go ahead
and cause a lot of damage to the coun-
try, intimidate everybody and that
gort of thing. Bernard Shaw once
said: “I am impatient for revolution;
1 ¢hall be jolly happy if the revolu-
‘tion happens tomorrow. But being
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an average coward, I want you o
make the revolution in as gentleman-
ly a manner s pomible.” Go M
Make the revolution in ag gen

ly & manner as possible but make
revolution, If you do not make the
revolution—it meed not be with 5 big
‘R'—do not shout too loudly about it.
1 know that world history is much
too complicated. Many things are h—
volved in this matter. But do yomie-
thing, and if you have to do that,
move in thiz matter in regard to the
right to property; you have to make
a move which, I am sure, I havs indi-
cated by g long enough string of
words. I do hope that somethiag
would be done in this regard,

I do not wish to take very wmuch
more time, But I do not like this
ideg of ‘anti-nationa] activities’ which
Government have incorporated in
their Bill. Under anti-national acti-
vities, there is no doubt, the sufferers
—if our experience is any guide and
there is no other guide—would be the
poorer people. Anti-national actjvi-
ties are indulged in, mostly, by mo-
neyed interests, But they cannot be
touched beyond a certain limit, The
poorer people are touched all the time,
Now, if there i1s a movement of some
sort, it becomes anti-national. How {
can it become anti-natjonal? You:
keep curbs.

Have not people responded to the
Prime Mmister’s appeal for discipli
ne? Or, ip it g coerced discipline? It
is a voluntary acceptance by the pe-
ople after considerable tihought, Even
those of us ho got g jolt, who in the
beginning could not accept what the
Prime Minister did when she clamp-
ed down the Emergency, accepted it.
later. I, for one personally, did take
some time to reconcile myself to .it.
But when we understood the realities
of the situation. did not we voluntarily
and entirely accept the idea of national
self discipline? Did not our people res-
pond magnificantly when they could
have acted, if they had wanted tp, in -
an fvresponsible and mischievous fa-
shion? After all, they are accustom-



131 Colatitistion (Forty-fourth KARTIRA 4 1800 (SAKA) Amdt) Bil 122

ed {0 many things which are ewsy to
munipuate-the hope of those who
are trying to do demage to this coun-
try in a besic fashion, We have the
wherewitha] for creating trouble. It
only we put the match to the cinder,
there would be a flame, But our peo-
Ple responded. What has Govern-
ment done in order to reciprocate this
response of the people? And this is
where T would say: trust your people.
Surely, you do trust your people, and
if you trust your people, do not put
upon them the kind of clog which
you have put in this sort of way,

This reminds me of the six-year
term for Lok Sabha that you have
suggested. At one time the Brtish
House¢ of Commons had a six-year
term. Under the Parliament Act of
1911, they got a five-year term, but
very generally they have had earlier
dissolutions because of their own
special political reasons, A period of
five vears was thought to be a good
enough period and the saving provi-
sion wag also there that, in case of
Emergencies, the life could be extend.
ed. But why suddenly extend it to
six years and invite the gratuitous
criticism of your fear of going to the
~ustings? If you are not afraid—and

ou should not be afraid—why have
you put in this Clause here? Why
not keep the term as it is—flve years?
it, for any gpecia] reason, anything
very emergent has to be done that
is a different matter altogether, Ab.
out that, one cannot make a prognosi-
cation, I do not know why you
have put this. This suggesty gome
fear of the people which you need
not have and which you should not
have. You have the ear of the coun-
try. Whether the country jikes it or
not, today, they have to give you the
ear. That remainds mg of this: why
n:t rehvive the Feroze Gandhi Act, g0
that the parliamen reporting can
be freer than it hashgen? That apart
you have the ear of the country, You
can tell them, Te]] them with genu-

ig:n siocerity, and the Prime Minister

16,00 hrs.

With all our differences, I am
sure, we have to admit this. When she
speaks, she tries to uphold the honour
and the self-respect of this country parti-
cularly when facing cantankerous
foreign audiences, who though they
have an outward appearance of genti-
lity have pever forgiving freedom for
India. We know all that. Can’t’ she
go and do something about it and ap-
peal to the people and tell them that
the curbg on their truly democratic
rights are not going to be adopted by
the Government in the way that we
fear, the Constitution would authorise
a functioning bureaucracy, which is a
simy and completely disgusting ap-
paratus altogether. You think of the
kind of things which are done for
years and years, how bottlenecks 1In
the administration cannot be cleared
even by the political leadership, Even
though there are exceptions genuine
people, rea] good people are working
in our gdministrative and other ser-
vices, but generally speaking, we have
a hureaucracy, which is so rooted in
past practices ang has certain degra-
dations. Unless you can supplement
what the bureaucracy does by the
voluntary work of political minded
young people  nothing good would
happen. Therefore, in these conditinns,
surely you have to keep out al] those
curbs on democratic rights to which
a reference hag been made yesterday
in Shri Indrajit Gupta's speech and
also very desultorily and cursorily by
myself today.

I quite realise that I am taking too
much time of the House, but there is
only one other matter and that is in
regard to clauge 59, about which Shri
Gokhale said yesterday that thig is
the Henry the VIII clause which is
there in the Statute for 400 years.
Please do not revive Henry the VIII
memory, particularly in these days, 1
would like the Law Minister to cor-
rect, it I am wrong, but I have an
idea that it is only in regard to erdi.
nary statutes where this sort of a
thing is put to overcome certain
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difficulties in the execution etc. This
might happen in the case of almost
every Statute, but this iy a super
Statute; this is the law of laws, One
trouble with our Constitution s that
it is too long ang it is based on the
Goverument of India Act of 1835. It
includes everything. You look for a
hare or a mouse, you can find it there,
This ig a big document I am not go-
ing to cast any aspersiong on the do-
cument, After all, it is the Constitu-
tion of our country. It is long and
rambling and miscellaneouy and
sometimes a confusing document, But
still, it 15 a basic document, it ig law
of laws In the law of laws dp not
put anything which appears to give
the President a gpecial power, which
he might exercise in a special fashion.
Why put it there at all? The only in-
siance which he coulg give of diffi-
culty arising was, whether the Chief
Justice should ask the President to
read out something or the President
shoulg ask the Chief Justice by read
out samething Therefore, T fee] that
in our Constitution, there shoujg not
be anything which even Temotely
smacks of any potentially authaoritari~
an device. There is no reason for it.
If a revolution has to be conducted,
it is the most authoritarian thing in
the world, and it ghoulq certainly be
practised, but otherwise there ghould
ke no suggestion of this. On the
basis of the voluntarism, on the
basis of the support which the Gov-
ernment can expect to command all
over the country, we can g0 ahead
with this legislation and afte; you
have amended it, in certain ways, it
would be acceptable to the likes of
us who are ready to help yoyu, but
who also require to be helpegd by
Government in order that your legis-
lation conforms to the desires and
wishes of the people.

oft wirte w1 wrww (wrrey )
wafy wiien, w W K pT wfe
oY werr qz g wer ¢ o dfene 3
datew IXQw ? wrad s dlara
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daatwr wi 7 1 7 i prA Ao ge
X tufien K oft a3 w2 ¥ f ofqume
# v o ? g g T wher €
AL ey &) Aerdw & o
s o ArgT ¥ e e §
dfearr & ofcedy wely fear wigs
e frr a3, o3 R wak &
fo femr o ) HARR W@ Y WF
TEE I K TGW ot A g e
#7 3% g g fear &, ot wf)fen¥
# qrizd %, wve qwy & g oy, YT
FER serd frafm & sng.aan
g g It aar ¥ fag @ fom ¥
fod dfamrm AT Wy ot ¥ Fw
#, wiTEn 3, FIAR, T B 1R O
qumgY fame g § 1 THwW ?
sagfye qrdf, & STeaaTer ¥ Sfear-
gra ¥ Qewarst A, T whem ¥
TR T g Afens & & av anpfes
wafarfemy ) o ax &
sy qidf ¥ W fare femr § W)
527 & fr dfagr ¥ o ), &few
uqT R § 1w wfagm &
3% A ¥ wqare ofeadv g at @
HERAEHT, TIAT TG B MBTAT A4 |
#fwa dfae? & afaqa § o wrzd £
pfrr g A3, gei wies AT,
dfaara & afada & fg, 3w &Y s
i feur &, fored o §, Gl @
Wi &ar a1 gfagre’® § vars a8
wysw A ¥wggfe 1971 &
T ¥ Y avaey forar §, ol g2
e, Fored v e fod 8, Faed
v frded folr &, o oo o
& Ty ot e ot Mifeaife
wrarr wor st o O 5 wrvewa
0, Wy, wm, Qe W four
atfoe oy W7 e qar
W o {7 weT ser dfowe
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e # sran 4, W wre afkwdy o
soft #? iRl o mm W,
qrenfrarar, @Y arar, Wi erafe-
offara* § ot fygeara Wi ooy ¥ whie
T Wt FaqT ¢ fear § o wwr &
fir g W Farsrer 3 afctar T wfied |
ag wTATT Ay sree o arg franit
& WX v & o gAY W &) ad
frmar &1 o a0 o ST AT
Q@ ¥ guet a7 A A wefr Y —

#ard wee fyaadt §, A gadt
asaga Aagagaarg | o wifet
dar Y giar & 1 ag W ¥yl g—

Tdt AT a® FEAT,

AN qw F wOd w1 gz fagmar g,
fazr w7 AmE /L,

WY Wz 7 fowrar g

F-ATHT AT §, Fiferw wigmi v qeT
g,

faar @ =% ga, a® wiyere
U

wreat frgmemera s Y @A
§ @ s ¥ qfedy i arfed
wiwd awrfes wgey, v wwar &
s §) €8 lear & qoeT w7 [ew
wWE )

TR F W Af, W@ o
afl, et 4R af, arererar ar
SEwATAT T A AT YA fady

AR et 4fs dfeam fewr @
fea ¥

ol A, dfenw gar

fou &, tw W e oy & Foi
& a1 7% wwwwr ) wwrvrd ¥ Sinsy
@AM g ar ok ot &k

t o 3w mgw R ¥
fad § a1t Fo TTe o Wl freelt
forafaoares & ead & far § =
g ANATTAA T T {557 Perara
dfawm & am s eIz ¢ v £ !
g o gao o AW W Wedz ¥
w53 € ¥ oW forstr waw? & agx
NE g | NTYATHo TFo Fo ¥ W
¢, Mer-grer Wi A ¥ fad 3R
anTar § WX 34% a1E QETH A X @A
¢ Ay fggeara & favafagmeadt
®1 @ @ ¥, g werage fave-
fererreray 1 a7 W@ FTA o Qo o
3 feeeht favafaam s dar fear
S T, AW F A ¥ wede
€ 7 §
@R A3 ¥87 § —

“The ruling Party hag nejther as.
ked for nor was given any special

mandate for making the changes
proposed ”

FrmRwaFRAe fs of g8
YdmEe famr @At wg 1971
F e AfGR § 1 tad wige
arff T wgry fe—

“However, as a result of certain
recent judicia] pronouncements 1t
has become fmpossible to effectively
implement gome of the Directive
Principles of our Constitution....”
15 ¥ G-I § gAwwA b2y wgar § -

“The nation’s progress cannot he
haited. The gpirit of democracy
demandg that the Constitution
should enable the fulfilment of the
needs ang urges of the people, Our
Constitution has, however, been
amended in the interests of the
economic development earlier.”

“It will be our endeavour to seek
such further constitutionsl remedies
and amendment as are necessary to
overcome the impediments in the
path of social justice”
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[s wroen #Y g

va wm el W ¥ Y pw
1971 & waT § IRk A% ¥) 99
# owr & v aveT few qn fiv gy w0
® g, o1 gfeww & wyow 3w F
® wfearem WD, I N W
¥ foq ¢w afewm ¥ oforda o 0

w7 Fo THo o X fawelt fava-
foarm & foger g Ty aat A
R Af awe 7 & @ effon
AR R § ) K wagar g o & fary-
mwi"wa‘w‘rfm%%um
W ¥ fawmfearoat w1 dat 7z 70 an
mi § 1 g voe afad A Frow
&1 wrfed 1 ¥ Pgra MIHT o WO
€lo o & vifgn & gw? TR
w2t ) wfy ¥ 21§, 97 29 e
Y aia wif § sfgge ¥ g
%7 *7 arar fast aqr ar 4@ feg-
IR F JHAT X F98 9TE AT I
®Y FaT, Sura we} st sher ma,
® &% awr ¥ D-feerd agwa feur
@ fau afwgim § amur 7@ o
2% ufuate 2, @ sfyrre e Eoe
&7 afaam ¥ ¥ qoiy &7 Ak §1

& b va® § f qu § o
&Y ot aar ot &1 w0 B & fes
wmé ¥ @ g7 qar frwr 7w T
wfegm ¥ st foar wr &, ayifs
wfwar ¥ a¢ sraear § fr o 3w ¥
AT gY, & otw wer &Y forea
o€ a1 vt &1 A ¥R ANgA|
wt fady @& & fog Gt staet
st zRg S ar @ T §
fn gw wfer o g Fow & o
m ot § W e ot § 5
L. 1 1
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miiw(ﬂﬁﬁwm
i g ofew ‘Yw, N g o ot
A2 ward § oY R € At Wy
v &1 ¥ awny ¢ oy WF A
e fed B, m F A g do qao g0
¥ §, 39y § DI ES qrmargo e
Q8o !I

s & g,

weqz ¥, a4 aw ¥,

760 Qo wAo §, Wrio dto wac §,
R LqR DFrET § yowda ¢
wRI-A F NI aAT *
wra-fagmw 3 @,

qet T3 ¥ AQ froma A,

w31, fowe, fem emAl &,

T AT RFat ¥ 47 fyar B,

g g )

4T 89 T XY AT KTA R 7 AAAT A
g7 7%z f2a1 31 3% ¥ ¥ o7 o
gx afqgm & wavaw 57 R §) fam
a4 ¥ fAo wp gfaqe &, 3w
A B o9 wrAATarsi § QU
F74 & Pro 91X 90 ¥ g ¥ gew
a7 ¥ fow 7y wfagw # ofada
fagr =1 w®r A

g /3 feeq & a1g wWim qrdf
At AT g e fem g, w
77 ¥ AL q W ) ozA fawy 9%
TATT7 @A T Y\ W T e
fawraer wi gyt ? ot gt Farg
WY 7 FaTei §Y A ¥ wdt foprer
WI? G AIF 47| AN w; FAGT K
argy gw & 7 afom & 7, 87 IW
®Y Q7T WA ¥ Forarr F wT AgTT ITRA
&) v § vy v & fr d6Y wr
TeRawr  fawy od | fggera
rerelia e oot ¥ wgr Mo & &%
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Wammlmm
:ﬂkmmwMWM|
g 46 W oo W01 e
'smttdwﬂ«swrﬁqr!fﬁ
saie qr1 g 7 et Wy oy,
wwit oY g figr, Bt lefiaiarer
firar wiYe firdy o Y warrer et | &%
¥ ¥ wT WIS A T AW, 8 dew
% {8 faww e o TR O EQR
gt

fex ¥ wgepE wed fi
dfa & wwhw & fag W@ 3w
wu ot & @ wrgeyw e A &
T Ko qre qo B ¥ MBAY, NFAT
i gl oY I ¥ T d—ag T
it ¥ faw §—adt e Wi W=
qieiza & wR ¥ s fawrdt W
W W &1 sieaT el
$1m o wer § Fn SToet Tree q mr
w% g wifed )

% g rex & fo @ dv S
e grm wifeg 1 xa w1 W ug §
f wre Wi et gre wig, &w o
tw ¥ o gr WaT gdwm gar, W)
ox qW gw SNd &, T qw 2w A o}
g har g Y gt &1 W AT
fod @t wr vt @ amery WA ?

¥ wnr wft ot oy ol et

¥ {z, ¥ ¥ Ow, wepeft @ Qi

aRr 1" et § Wt § fe & dww

etz wE ST AR R ¢ e

;rifvrﬁi'tmﬁl T vy T
|

whreaswmy fo o
W ey ¥ flrg & av orrery wifies
SRg B ? v ww AW W ewe
toe tw & v ma g
B fuw o g X e www & Ty

aprer o STOTRTHT WY, TR ¥ WY
o o v WF Fear g orveee & e
R oruw wwTgT Yy w1 wrefly
dfarer ¥ frdwe wor off &
oy WA N feveqrf m,“
N wreant A wTeATl € ae
w # S §, g oo
§1 oft v gw & vrx et dn
wft aw Y p & Wl st gt
wrvd § vy wimefren €1 cud ooy
e g e & wife T
i & wper gw Sfawm W
o g Yocmpew ¥ af fem
 farer & Ay wrelt A, e & Frafersii
¥, woffy dfee sag o qgE 3,
e, &, Mg AA I awmy Wl
¥ 7 sawr feay § wife & oy ¥
fie st wit ¥wr 3% wifes Wi apnafe
wife @it & @ @ A e
gt 1 fore faw frqway & wilt,
waTeT, W W s fdd o
et X 2 oy T 0, e fory
T 2 20 gt 7wl o, s
& framr o St qe A w0 WU
™ f I Y o @ § wfr g
Bw ¥ wielr WY el WY gw famy
T 1 wufay gar wfaarT agr we
Lt

waw e g i s §
z wie adt ¥ gzea e wY wawe
et & 1\ wrexTe anifeg X ¥y fe
gt farg o cwiberdt o forar o
o fR g 1 79 O o A, W
ax §, Wi gardy oy gy ®n AW
frad e ; gw afeard ¥ g ofc-

. e aT g Y, wepe afoviw v

¢ o fordascq g wrwewn



131 Constitution (Forty-fourth

[# wmad ar #eg])

gt ay wizafaqa w3 arfs dfagm
FHaqa o e aca & faa #v gw
agfaaraigsa AT ER AWM Ar aF |

FUTAIT qF GG T 43 FATGT
TNFT frar g av Farengg & Fav
grafa g ? s Aafa FT wr g ?
q;ga' é'._._

In the name of masses the intellectu-
als are opposing.

T TdT 7 T 23 JIErG F1 FAR
Tq wY Mifz1 & Fgrfw ge dfqgr s
saar & faq ofafas w2 W@ &
FTo AN F5d & fF ag f stqar g ;N
Zq F7 faQg T W@y g ar

What are people for them?

T G4 T FE——

For us people are the broad masses,

For them people are the groups.

M F T graai 5 faoy w3
T A 8 |

ey, IT @G KT AqrEAT
TR A AaedT 21 1ar g B qfagm
o6 93 | & Fat afkFqT IET § 7
&F g, caavrfasr {, saafasr g,
IT FAFTR Y| [T TGT A AT
# sgeaqifast J |fagra & gagml
1 ST SATEAT A1 § 3F 7 A fagrT f37-
Fafapa i W e waw ¥ a2
dfagra  afaary 9t @ s |fa-
qIA N FATIEAT FT G 7 AT AL
AT MAFAT BT &7 | @Y, 92
FF gAeq 31 A1 | FfET FAATT
L & 7 F AT AT W )
FATFAT L ACHT P FRA 2 fF aw
dfagrr & 97 319 7 ofada a8 a3

OCTOBER 26, 1976

Amdt.) Bill 132

qFI | - A=JI, g AN IZ™T, TS
AAZET FATE 7 TT W F q@GI-
fo ¥97? % @Riae @Ay
# 7 8\ dfqura § =& 74} #ar fF
g qa g=r g, 3§ # ofwdy &9,
mAaFq 1 GfFT ¥ W
Fgd & for dfaam & ga e § aftagy
gy MXIFTAr F I+ gq ofafafy
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oft se ¥ et W dfer R A o
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& Yo fe oy dfemm o &
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w1 ey ag wg § o e wft
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mcmm:ma‘ms
list of 80 names I would request
hon.m-mbernomﬂnethdr,.m-rh
to 10 or 15 minutes so that a few
mrcmombmunbemomodned.
Shri Sulaiman Sait.

able to put forward my pointg of view
1in the proper perspective.

Mr. Chairman, Sir, undoubtedly,
this jg a momentous session and a
historic occasion in the annals of our
country when we have taken up the
great gigantic task of making substan-
tive, sweeping and significant changes
1 our Constitution, which will have
far reaching consequences. I stand
here, in thig august House, not to
question the authority of the parlia-
ment, to bring about such a change
in our Constitution g3 we have carried
out many an amendment for the last
quarter of a century nor do I desire
at this juncture to discuss and demand
convening of a Constituent Assembly
for the purpose before ug at present
because it ig irrelevant at thig stage.
But, however, I do feel that these
substantive and significant changeg in
our Constitution, need be studieqd in
depth and a national consensug achiev-
ed in whatever manner pogssible. 1
concede that while there is a pressing
need for a re-look at the Constjtution,
at the present crucial stage in our
country, the present state of emer-
Bency, with suspension of civil jjper-
ties is in consistent with the gigantic
task before us, a petter democratic
atmosphere, free from any lurking

éngendment of the Consti -
ok vy o . e

respousive to the emergent dictates of
times, in the interest of expeditious
economic regeneration of society, With
this object in view, we came forward
to put forth our views in the interest
of our country and the community on
the question of amendment of the
Constitution. We honestly endeavour-
ed to discharge our responsibility and
therefore, cooperated in this process
at every step whenever opportunity
was offered to us.

There ig no doubt in my mind that
Constitution has to be a dynamic and
living document. It has to keep pace
with the changed situationg and needs
of a developing gociety. While doing
80, care has fo be taken that in the
name of socio-economic reforms, exe-
cutive should not be unduly strength-
ened 50 as to become despots and
democratic set up of our country
should not go 5o weak ag to make
it illusory. Unfortunately, of 1late,
some straing angd stresses developed in
the functioning of the Constitution
with courtg gradually trying to en-
large the ambit of their authority
from judicial review to constitutional
supremacy and Parhament 1n its oart
asserting by trying oust the juris-
diction of courts, with regard to the
laws made and gmendments sought in
the Constitution. I do not wish to go
into details as many of my colleagues
have dealt in detail with this aspect of
the problem. In this regard, I would
only say that a well consdered
healthy and effective balance has to
be struck and established between the
judiciary and the Parliament because
the three pillars of our parliamentary
democracy——the legislature, the exe-~
cutive and the judiciary—have to
function harmoniously and without
any confrontation to achieve the
desired objective of securing to all
catizens, justice—socio-economic and
political. I would like to ‘emphasise
here that it has to be borne in mind
that without reasonable curbs and
necessary control, the executive parti-
cularly the bureaucrats will tura
themselves into despots ang the confle

dence of the common man, in rule of
law will be badly shaken. In thh
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delicate process, what concerns us
most js that the vita] changes envi-
saged 1n the 4dth Amendmen; Bill
should not affect the position, status
and rights of the minorities. Under
sny revigion or amendment of the
Conastitution, I strongly hold that the
minoritioy should have their funda-
mental rights not waakeneg or deleted
but more sohdly established, giving
no stope for any apprehension what-
¥oever. This should be more so when
we today, are taking steps to declare
our Constitution to be secular and
socialist

1t will pe 1n the fitness of things
that the minorities are re-assured
about the protection to their identity,
non-interference in their faith and
about their mghtful participation n
the administrative set-up of our coun-
iry

Sir, the Statement of Objects and
Reasong gays that the desire 1s to make
the Directive Principles more compre-
hensive and give them precedence
over the Fundamenta] Rights This
is what Mr. Swaran Singh, the chair-
man of the committee, has pointed out
this morining, in his speech here He
said that this wag an attempt to re-
establish the supremacy of the Direc-
tive Principles. It is here that the
minorities have grave apprehensions
I would like to make it clear again
that we do not give much importance
to the fundamental right to property
under Article 19(f) We are not very
much concerned with individual's right
to property but with the night of a
very large section of soclety I do
consider that the provison for civil
liberties and the rights gusranteed to
the minorities are all sacrg sanct and
should be trested as inviolable As
far ag Directive Principles are concern-
ed, they are chunged according to the
dmmd: of the situation and gecord-
lu to the developments that take

Theoefore you can go oOn
m the Directive Principles But
ap tan a3 the Fundamental Rights are
concenpd, they should be permanent
‘Daceusle the minorities are permanent
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and thewe rights bave aesx umnu-d
% them in to-day'y

tiom, Theve nﬂmitm have lot a
distinet faith, cuiture, language, his-
fory and tradition. What we have to
achieve is unity in this diversity, ss
wag pointeg out by Mr Indrajit Gupta
yesterday and a solidarity on all
national issues. Therefore, making
the Fundamental Rights gsubservient
to Directive Principles will create
doubts 1n minorities and it will not be
helptul in establishing a society which
will be more harmonioug in a deve-
loping nation

Mr. Chairman, Sir, coming now to
the provisiong of tha 44th Amendment
Bill, I welcome the proposals to
ameng the Preamble to declare the
State not only to be Sovereign and
democratic, but also secular and
socialist I hope the implications and
importance of such a declaration will
clearly be understood by those who
are at the helm of affairs With this
addition in the Preamble, the whole
nation to-day stands committed to the
principle of gecularism Therefore,
while declaring our country to be a
secular and socialist gtate, care should
be taken to see that this character of
secularism completely emerges from
the provisions of the Constitution and
that the rights of the minoritieg are
not only strengthened bjut also
attempts are made very frankly,
honestly ang sincerely to see that the
1ghts of the minorities are fully im-
pPlemented Our Prime Minister, I am
glad, hag explamned the concept of
secularism  Here many people might
ask “What ig the concept of secular-
1sm, why should it not be deflned?”
We have got the idea of seculsrism
already in our minds I quote what
our Prime Minister had said, from
the “Times of India” dated 14-P-1976:

“We are fighting for an Indien
version of socialism and an Indian
version of gecularism”

She further added—and I quote’
“The Indian version of seculsrism

respect to liglons
mm!mtom;nl&m
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Again, Shri Bwaran Singh, the
Chairman of the Swaran Singh Comy.
mittee, has aiso given a defnitiom,
which is reported in the Times »f
Indis of 20-8-78. He says:

“When we talk of gecularism, we
have our own concept of equal res-
pect to all religions, and thiy we
have been practising for the last
20 years.”

I welcome thig declaration by no less
a person than the Chairman of the
Committee which drafteq the proposals
for amendment of the Constitution.

Similarly, I hope with the declara-
tion that our State is socialist, every
endeavour will be made to uplift the
down-trodden, to bridge the gult bet-
ween the ‘haves’ and ‘have-nots to
provide equal opportunities to all
without discrimination with the object
of achieving socio-economic justice
and establishing a welfare gqciety.

Today the Muslimg gre a minority
eommunity They are backward both
educationally ang economically. Un-
fortunately, because of the discrimi-
nation in thig country, equal oppor-
tunities are not affordeq to them.
When we declare our country to be
secular and socialist, it becomas essen-
tially obligatory on the part of Parlia-
ment to see that equal opportunities
are affordeq o the minorities, g0 that
they may develop equally and thus

enable us to establish g welfare socjety
in this country

There are S0me more welcome
features in the Bill, such as the inclu-

tion of worker, mana

. gement of
industries,
feut - All thege gre Praiseworthy

e 3501 with thy ctfer articies
of the Amending BN, 1 wolq -He ot
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speak & few words sbout article 11,
dealing with the Fundementa] Duties.
The quty of abiding by the Constitu-
tion and upholding the sovereignty of
the nation go as to sustain the unity
and integrity and defend the country,
all these are sacred obligations which
every citizen has to discharge. There
cannot be two opinions about the in-
clusion of “protecting the sovereignty
and integrity of the country™ In the
Fundamental Duties, anq we should
welcome it.

" Coming to the other Fundamental
Duties, I would recall with gratitude
the withdrawal of some of the very
objectionable provisions that were
Mmade in Part IVA by the Swaran
Singh Committee, after we had fruit-
ful discussions with Shri Swaran
Singh, Shri Gokhale, the Law Minis-
ter, Shr; Raghu Ramalah, the Minister
of Parliamentary Affairs, and Shri Om
Mehta, the Minister of State for Home
Affairs. T am happy that they unde:~
stood our genuine apprehension and
acted accordingly T refer particularly
to the provisiong in the Chaptar on
Fundamental Duties, on page 4 of the
proposals, which refer to “abjure com-
munalism of all variety” and “render
assistance and co-operation in the im~
Plementation of the Directive Princi-
Ples” T am happy that after our dis-
cussions the doubts have been remov-
ed and the penal provisiong given
up Family plunning has also been
given up from Directive Principles.
This is something very good and I can
consider thig to be an gehievement on
our part.

Coming to article 4, by which the
present article 31C ig sought to be
amended, I must say that it is, how-
ever a serious inroad into the demo-
Cratic and secular nature of our
Republic and is totally destructive of
our Fundamental Rights,

17.05 hrs,

[8sR1 P. PURTHASARATHY in the Chair)

Here, precedence ig sought to be
fiiven to the directive principles over-
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the fundamental rights. Thig is really
a retrograde step. 1 very much regret
that the guarantee contained in the
Swaran Singh Committee proposal, re-
lating to any law purporting to give
special gafeguards or fundamental
rights conferred on the minorities,
scheduled castes, tribes or backward
<lasses, jg conspicuous by ity absence.
It i imperative to incorporate this
vital provision if article 31C is at all
1o be amended.

Regarding article 31A, 1 have got
my own apprehensions because I feel
thig article is’destructive of funda-
mental rights to constitutional reme-
dieg in case of State laws. The High
‘Court of g State hag powers under
article 226 to pronounce upon the
validity of State laws, but abrogation
of fundamental rights of a citizen to
a constitutional remedy guaranteed in
article 32 may reduce the warious
fundemental rights in Part III of the
Constitution to mere paper guarantee
in case of State law. Further, the
proposal that the court declaring the
law to be invalid or deciding about
the infringement of the fundamental
rights must have the support of not
less than two thirds of the Judges
constituting the Bench has, according
to me, very serious implications. Much
has been saig here this morning by
Sarday Swaran Singh and just now
by Mr. Bhagwat Jha Azad on this
matter, but I am not convinced, and
T feel that even if a majority holds
a legislation to be valid or declares
any measure as infringement of fun-
damental rights, the minority view
will prevail and validate an invalid
measure. Such a situation has to be
avoided.

Coming to Clause b of the amending
Bill, dealing with anti-national acti-
vities, I would very strongly point
out that it is not only unnecessary,
but also detrimental. We know that
the Unlawful Activities (Prevention)
Act slvesdy exists, and that it can
‘sl with these things. So putting
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this sort of provision in the Comatitu-
tion again will also only confuse mat-
ters and will also go ageinst the right

magistrate or police official will be
able to decide the matter and the
right of the citizens to form their own
associationg would be jeopardised in
such a move. Therefore, such pro-
vision should not be made in this Bill.
Moreover, there ig no evidence to
show that the Unlawful Activities
(Prevention) Act which i already
there hag failed to prove sufficient in
such cases.

With regard to Clause 38 which
seeks to substitute the present article
226 of the Constitution, deleting the
words “any other purpose” will ¢.eate
difficulties. In thig matter glso, our
colleague hag spoken here, and I feel
that it will become difficult for the
people to approach the High Court
even in matters of grave injustice and

‘where contravention of any provision

of statutory law has resulted in fail-
ure of justice. Therefore, I would
suggest that if the words “any other
purpose” are to be deleted, then a
new sub-clause should be added which
would redress the injury caused by
reason of arbitrary executive action.

As far as writs are concerned, I
know that they have created great
difficulty. People have run to the
High Courtg for very ordinary or petty
reasong and got stay orders. But it
you take gway the right completely
to go to courts for writs, that alse will
create difficulties.

The proposed addition of a new
clause to article 226 again prohibiting,
issue of interim stay or injunction or
any other order unless prior notice of
the proposal to move the court in
this behalf, is served on Government
would be unjust to the citizens
unless a further provision iy meade
prohibiting the executive from taking,

any further gteps after recelving th#
notice.
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ow I come to a Very important
mz‘fm clause 35. Abou; this, 1 hope
the Law Minister will understand our
pesition and {ry to remove our ap-
prehension in thip regard. T would
vehemently appeal that thia prticle
vdﬂloltlinstthﬂrilh’;s ﬂae'z:::-
rity. Y would appeal that -
‘mental rights of the minority should,
nat be eroded and curtailed directly
or indirectly by any provisiony of the
Constitution.

Now, there i5 g question of pro-
tection of the Muslim Persona] Law.
I want o gay a few words about it.
‘Thig thing is not there in the Bill. I
have got two suggestions to make ab-
out i. The question of the protec-
tion of Muslim Persona] Law has gl-
ways been a very emotiona] and to-~
uching problem Right from the time
when article 44 wag includeg in the
draft Constitution presented to the
Constituent Assembly, until thig day,
Muslims have been voicing ang ex-
pressing their grave concern As fay as
the Directive Principles are concern-
ed, this article 44 goes on to say that
the SBtate will try for a common civil
code  When the question of the civil
code comes, thig will he completely
in contradiction with the Muslim Per-
sonal Law

1 would recall that the President,
the Prime Minister and the Law Minls-
ter, timeg out of number have given

reiose feel that the time pag

ome
m;‘ti:;‘ Srastically ymending ony
changes 1 g o3 Making substantive
arlicle 44 &mﬂn 15 remove
eeiTe Princlolen Tuty wiy gty

all fears and apprehensions of the
Muslim minority and create in them a
hew confidarice. It will create &
better atmosphere of unity ang soli-
darity in this country. Late M.
Mohammad Ismail had vehemently
opposed inclusion of this article in
the Constitution quring discussion in
the Constituent Assembly.

I would submit what the Prime
Minister said the other day while
speaking here in this regard (In-
terruptions) I was just talking about
the Muslim Personal Law and the
Fundamenta] Rights.

1 quote:

“Qur first concern should be to
have our Fundamental Rights
guaranteed in a manner which will
not permit their withdrawal under
any circumstances.”

SHRI K. NARAYANA RAO
(Bobilli): On a point of clarification. I
fully appreciate the sentiments, the
fears and apprehensiong expressed by
the hon, Member The complete de~
letion of this article is not called for
in the sense that even today there are
some liberal Muslims in India who
are for the codification of personal
law. Even in some foreign Muslim
countries, they have changed the per-
sonal law In future, probably, the
consent of the majority of Muslims
may be forthcoming In such a case
the complete deletion of this article
will fore-close that possibility

SHRI EBRARIM SULAIMAN SAIT:
T want to make it clear that as far as
this is concerned, the Muslims unani-
mously do not want a change in the
personal law. That has been made
clear during the Muslim Personal Law
Board Convention As regards the
foreign countries, we are not guided
by the foreign countries We are
guided bv our Holy Book Koran and
Suna. Therefore, that question does
not arize at all.

The other day. the Prime Minister
was speaking at the Centenary Annyal



re9 Wéngtitusion (Forty-fourth QOTORER 3-8

{Bliri Bbeabim Solaiman Ssit]

General Mseting of the All-India
Anglo-Indian  Amssociation in New
Delid. There, the Prime Minister
said: !

“The minorities meeded special
attention.”

She further said:

“India was a tapestry where many
colours existed side by side to make
a beautiful pattern, It is not g
melting pot where the ingredients
are compelled to lose their
identities,

In our tradition, each has been
able to retain its distinctive per-
sonality and make & contribution to
the national Lfe.”

There is one more very important
point in regard to clause 57 dealing
with the Union List, the Concurrent
List and the State List As far as
faruly planning is concerned, it has
been placeq in that Concurrent Tast I
would like to make one thing clear
that, as far as our Party is concerned,
we have made 1t clear that we are not
against femily planning. We also
realise and understand the dangers of
population explosion, But we have
to make one thing clear that we are
against compulsory sterilisation. When
the compulsion is there, we are
against it. In various States, what is
happemng is that there is compulsion.
The Prime Minister herself has proc-
laimed that there should not be any
compulsion, Speaking the other day
at the Congress Parliamentary Party
meeting, she very clearly said that
there should not be any compulsion
The Minster of Health and Family
Planning, Dr Karan Singh also sajd
that there should not be any coercion
But, actuallv, the coercion is taking
place Thus we are creating a very
serious situation Particularly m UP,
in Muzzafarnagar, Amroha, Sultanpur,
and in Haryana, Bihar and in other
places, the coercion is taking place.

| Amd) B g0

& mould vewy anuch like that this
wmetter &s plaosd. in the Unjen List.go0
shat thevd iz a better atmosphere
created and this could be reguisted in
a better way.

Omne more thing iz theve and that is

to see that they get a beiter abere in
the services, in the industry smd in
other Government establishments,

1 fervently hope that the points
raised by me will receive careful and
sympathetic consideration by the
Government and this House. This is
essential in democratic and gecular
spirit and also in the pational interest
because we want o make India &
better place for all of us.

gre £ qry & Wy 9Ht wrrany w
ara ¥ W a9

AT AR TR AT w1

ot O Wy® o (TR
awfy S, 25, 26, 27 ¥ & sww
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oe wfrziiz & oY 7R W v
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o I o 2w & Y Huea 7t & arfe
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wg wyr o § fix fewrr F sfowix,
s € B Coew wfi §1 R
vz §, fea o drar o e g
i w1 ofcntr aff feay ar awar
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g Se ¥ 3w a3 &) K wraer
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“The first task of this Assembly is
to free India through a new
Constitution, to feed the starving
people and to clothe the naked
masses and to give every Indian the
tullest opportunity to develop him-
selt according to his capacity.”

q XN F g AR A TERATR
et &y 4 fr gt Afead @
@ WEOE AW & ffgedr e,
A1 qR A AR E, A g A @
g g famd e S me A Y §--m
waT AT eEn § 1Tl s § aqay,
AW B A W, W
gfram # oo o A of ey
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i devgitem ¥ drg 3 e &
frfr oc wx vy g & g, @
¥ fprw et wwpi®
afear % qovee faear |

wrfre gt W o gl W
e ? e § | O R
Feu =TTt A gl NE vy ¥ I
ey fem @y vy &
XYY AATATHY WYY G P w7 |
faewre wgr § s g w2 w
it w1 9 W &, gt ¥ v
uforr g g€ &, 9w mfenie oy
oft wglt | W wgdar v, @Y
gt wi e fitw f qw T
s 451 7 g )

T % 0 OF  SAAeRsw
weer & 1 Iae) 3w A i gt
N el fd g imd A A
fiewTe 1 g0 seT UMY wOT &
o fawrdt & A g oy wfrare
ot wr W sy wraifam e
T YR Y AT ¥ qw Ay ¥ g
fer w1 }F

g aw ol U wrawg
AT R AT 306w e e
TRE B g fipar arar oifgg 1 ore
WS Wy e g7 | W
seTied UEE §Y wwar §, YT ag aw
Lin e R R

¢ 2w fermwr &7t w1
qitft o &Y ¢ EwER A g
gt e g wgd § fie v pfiv
W aad sfirsfer grecr§, s
il Rt 8

g3 At & forrg & g O ofyr-
A Lo W anadt & o e
it fomr o wem & sowr g

e A & F wwm  fr e
772 o oYY o1 T W g
siravway o ¥ 2 afvn iy
X FoEd efer ow R
frafor &7 wvar 8, g woiga, ofvmaw
g afEgn fi sr e ¢y

W ¥ g9 ¥ 5w fadow
IR A |

SHRI S N, MISRA (Kannauj).
Mr Chairman Sir, I stand to support
the large number of the clauses in the
Constitution (Amendment) Bill, but
there are certain things which must
be brought to the notice of the House,
Unfortunately, 1 have heard that the
debate that has gone on there has not
touched the real pomnts Without any
disrespect to anybody, I wish to say
that our Prime Minister, late Pandit
Jawaharlal Nehru stated in the Consti-
tuent Assembly that the duty is cast
upon us, and that 18 to bear the
abseniees 1n mund, to  remember
always that we are here not to func-
tion for one partv or one group, but
always to think of India as 3 whole,
and always to think of the welfare of
400 millon people that comprise
India

1 am aware of the fact that on one
side, there 15 a vast majority and on
the other side there 13 a thin minority
1in the House The Fundamental
Rights that have been given in the
Constitution are enshrined 1n Chapters
3 and 4 of the Constitution The entire
Government of India Act, 1035 and
1915 have been repeated in the Constl~
fution of India We have to have the
safeguards that have been provided in
the Constitution I am not challeng-
ing other provisions, but the funda-
mental right of Ii‘e and person has to
be protected and T wish to say that a
provision 1s necessary for the protece
fion of hfe and lberty of a citizen

I am aware of the fact, from the
personal experience T have, that the
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MISA provisions have besn ms-
wlilised. I may bring it ¢o the notice
of both the hon. Home Minister ana
the Law Minister .. . (Interruptions)
Pleage listen—as {9 how they have
functioned becanse the courts cannot
question why a person has been de-
tained,

1736 hrs,
[MR. SPEAKER tn the Chasr]

Now, Sir, under the Excise Act, ex-
cise cannot be auctioned, But the
State Government of UP has decided
to auction the rights of the excise
duty. And as it was considered to be
fhegal, about two dozen persons filed
a writ petition in the High Court
Qvernight a search was made in res-
pect of everyone of them and whether
old or young, they were dragged from
their houses or shops and detamned
under the MISA. I may also give the
information that after the detention
coercion was exerciged that they shall
not be retensed and I may give it as
an information to everyone here that
it was only after they withdrew their
writ petitions, that they were allowed
to be released

There 15 a Manager in my Consti-
tuency who is running educational
institutions and he had by new got
sbeut 50,000—-70000 students sdu-
oated, There wws a Lady Principal
who had resigneq and after the Dis-
rict Magistrate of that place came
she forged a resolution that she had
foeen reinstated. The Distriet Magis-
trate ordered a large number of Police
people and with that Lady Principal
he pgoes there, instals  that
Principal snd after thet the Manager
Silnd a writ petition and an order of
sisy was obtmined from the High
Court. I was surprised to find that
the Mpnager was detained under the
MISA.

There are several instences which
ane not part and parce]l of the history

Awmit) B e

ut the Allshabpd High Cowrd swhich
I know. Bherefore, I wquld ouly heg
of the Government to accept the pro-
tection against it, ‘Therelore, I hive
given a clause g wn wmendment 4g 2
provisp to Article 31D which reads as:

“Provided that no law shall be
made excluding in any manher ¥he
jurmsdictson of the iHigh Cousts and
the Supreme Court from exsmining
the basts and the grounds by which
the personal fiterty of amy yitiven
is taken away and no eitizen shmll
be ever dePrived in any manner of
approaching the High Court and ¢he
Svpreme Court and the examination
by such ecurls of validity, prepeiety
or justification of any order and
granting appropriate relie? to the
citizens”

This is necessary because 1t the
axecutive oconsiders that they have
rightfully detained a person, the exe-
cutive shou'd not fight shy of having
n examined by a court of law. Tt is
only when the executive conmders
that their actions are unjustified, that
4 bar 18 placed that no question of the
detention under the MISA wall be
examined by any tourt of law

SHRI S A SHAMIM: That is right,

SHRI § N MISRA: I may say that
i the protection 1s not there, to-day
We are in power, tomorrow we mRy
not be 1n power and they would meet
out a worse treatment to us, Why
should the weapon be given in their
hands or anybody’s hands? Therefore
protection and guersnbee against
deprivation of liberty and life of a
person which is not there in the
Constitation should be there, There-
fore, 1 think it is necessary that this
provision should be drought in

1 have hear s0 many complaints
against the decistons of High Conts.
May I invite my learwed friends who
have spoken so highly and ask themi—
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. . .
is the exepuiive infallible? Is the
Tribunal that you may be forming in-
fallible? Slab is mot infallible . . .

SHRI 8. A, SHAMIM: But ladies
are.

SHRI S. N. MISRA: My friend has
not got the experience of his wife,
otherwise he would not have said so.

1 consider her infallible,

Now the question, therefore, is when
are the tribunals ¢o be formed, to-day
these have not been formed, a special
law has to be made for that purpose.
When the tribunals are formed, the
supervisory jurisdiction of thoge tri-
umals must rest with the High Court
There are three reasons for it. Firstly,
if a tribunal is formed in the State of
Andhra Pradesh, then the person will
have to travel a'] the distance from
Andhra Pradesh to Delhi, The poor
litigant who has to get the case de-
cided will have {o get tonnes of
money.

Even in murder cases it takes two
years in the Supreme Court to get a
decision.

1f all the tribunals are formed in
all the States, it will take 50 years to
get the cases decided with the present
strength of judges.

You have no place to house the
judges of the Supreme Court. It will
take four or five years to construct
Supreme Courts and the houses for the
judges.

My suggestion is that the entire
matter of the tribunasls should be
within the supervisory jurisdiction of
the High Court. It will be in the in-
terest of the general public unless you
wany that the decision of the tribunal
should be 8nsl ami the decision the
tribunal should mot be queationed. 1
do net know what is the intention
thet you may have as far as the for-
yostion of the 4ribunals iz concerned.
it the tribugals oome from the same

Department, ean you expect that any-
body will have confidence in such
tribunals? Can you expect that they
will not have consideration for their
own fraternity? Can you expect that
they will ever go sgainsy the orders
passed by their brothers in the De-
partment ? Therefore, it ig but neces-
sary that all these matiers should be
subject to the supervisory jurisdic-
tion of the High Court.

One more thing is very necessary
and it is that under the present
amendment sought, all matters re-
lating to which the tribunals can be
formed shall be deemed to have
abated, 1 had a talk with the Hon. Lew
Minister and 1 was {old that until the
tribunals are formed, the matter will
have to be decided by the High
Courl. [ think the ressonable thing
would be thai all pending cases in
the High Courts should continue to be
decided by the High Court and the
future matters may go 10 the tribunals
when the tribunlas are formed. The
reason jg obvious. The litigant who
had spproached the High Court had
paid court fee and had spent in many
other directions. He has waited for
the judgment of the High Court. If all
of a sudden you say that the case can
be heard by the tribunal the poor
litigant will have to go before the tri-
buna!, The justification, therefore, is
that these metterc should go on with
the High Court.

MR, SPEAKER: You can take a
couple of minutes,

SHRI S. N. MISRA: I will take a
couple of minutes and finish. There is
one more provision that has been
brought in for the firsy time in the
Constitution and it is of 4undamental
duties’. I find these are nothing but
wishful thioking. 1 personally believe
that for the pesce and prosperity of
the country six fundamental prin-
ciples are necessary which should
have been incorporated as fundamen-
tal duties, Al letters for the pros-
perity of the country start with
‘P'. The frst is ‘prayer’. I am
emphasising that there should be
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a secular prayer not only in the edu-
cationa) institutions but in all public
places. Just for example I may say il
will be a secular prayer for every-
body when you can say:

“Oh, you the creator, 1n whom 1
have faith. Give me the strength to
do the right and throw out the
wrong and serve the country and
the people”.

This will be a secular prayer which
should be able to inculcate anushasan.

SHRI S A SHAMIM: How does 1t
affect the ypon-believers?

SHRI S, N MISRA: I have not ;ome
across even a single individual who
has not reccgnised the existence of
God. You take it from me that every-
body has recognised the existence of
God before death

SHRI S, A SHAMIM: I do not be-
heve in God.

SHRI S. N, MISRA. Yoy are not
dying yet.

SHRI S A SHAMIM: After you
speech 1 will

SHRI S. N. MISRA: The second
thing is that there must be purity
There are instances where purity is
necessary and I have, in fact, been
castrated for asking for purity

The first principle ig that everybody
In public life, everybody public
services, everybody in  politics,
should come out with what his
assets are. They should declare themw
assets. Our friends have talked in
terms of putting limitation on the pro-
pexty. I gaid it should be declared to
ghow that it ig not possessed illegally
12 such dec'arations of the assetg are
made then You will know what pro-
perty is possessed by Which person
1 bave made a public declaration of
my assets; 1 have notified it in the

newspapers.

Amdt) BB 73

Then the hext thing is parity,
whether in Government undertakings
or in any other walks of life.

If a Bengalee gentleman comes in
one department he ushers in other
Bengalees. Merit does mnot count.
Therefore parity should be imposed
as a fundamental duty so that there
will be no nepotism on the basis of
cagte, creed, sect or regionalism,

\/ The tourth thing 1s absolute peace.
There must be a provision that it
should be necessary that any danger
of any breach of peace must be re-
ported immediately, Such a funda-
mental principle should be incorpo-
rated as a fundamental duty of every
citizen of the country so that there
may be no possibility of breach of
peace. In the Criminal Procedure
Code there is.a provision but it is more
observed .n breach than in compli-
ance

Then the fith thing 1s production.
Unfortunately, production had not been
cared for. It was only after the emer-
gency that we have seen that pro-
duction hag been going up. Bug still
my experience is that at every stage
all hurdles are created in respect of
those who are going 10 produce
Whether 1t is a question of issue of
licences, or whether it ig a question
of issue of permits or quotag and so
or, various hurdles are put jn the way
of production. Therefore it is nece-
ssary that emphasis must be laid that
everyone who is engaged in production
must be helped in every way and his
efforts should not be obstructed.

Lastly. there should be planned
family Thig is the need of the day.
That is also a must. Much hag been
said about family planning and there-~
fore T would not like to repeat it. The
reason why for fundamental duties I
am saying so is this We have been
hearing almost everyday in the news-
papers or otherwise of the gsory of
corruption which ig going on of those
in power, those who have been in the
executive fie'd have bullt properties
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for themselves I have got one instance
where one of the executive officers of
the government has built a building
getting a rent of Rs. 8,000 per month
which 15 more than the pension of the
Premdent of India (Interruptions) I
am just concluding in two minutes

I have only talked sense—relevant
to the point--and not Like others who
only made public gpeeches. I shall
reserve my wight to speak at the time
of the amentiments that are sought to
be made

I hope thut as far as fundamental
dutieg are concerned, all the six points
would be invorporated therein

I wish all prospenity for the country
and I support the Bill on other majo
points

ot ofe fag (qat)  mmd
3T &7 WA LT AITH 44 F GrONT
(afr37) fadgrarqat o T

MR SPEHKER We have 77 Me-
mbers from the Congress side who
dre m the list This is the first name
of the hst I have called This 1g apart
from the opposition Members So, 1
would like to fix some Umelimt I
fee} that the Members should confine
themselves t» ten minutes each They
should confine their remarks within
this timelmit.

W Wt v fwg (v)
wsae A Ggd q wwT #1 Fwaor g
adY w1t Fral wadly wger 3 oF vy
et swigesn w
X 91 29 faqe #1 any § w17 A7
xR AN E IR e F D
wifga 4t

MR SPEAKER If you want more
time and if 1 have to allow that, then
you have to mt longer If you are pre-
pared to git for a couple of hours more
to-day or tomorrow, 1t is well and
good Otherwise, you will all have to
ik to tsn mmutes

st afequing dadt (feg-
waw) ;@ NN gd a fih
¢ cefqum e amg vaamm
ot g v oté (whier ) ;.
uF fea s agr fifeg
MR SPEAKER I have no option
except to request the hon Members

1o confine their remarks to ten
minuies

aefely: smamd 4 d
qaa fadas g frnt ford s
¢t AAywiw Y w
Aoy fadaw vrer & w0 S H
wrc dfger gamat ¥ gfgw &
el oamwmg: @
St fer & Nwgwr g, 7@ o
ST T 1 ¥ v wr wwar & e
whear dateT frdaw w1 ) W 8,
e g Rw f gt e
fegema & o0 AV W i
&, 0wt ¢, pawdt &, W g wg
R uaed fedar sTom g ot fe
R N A I, W i Cq E FT
@ gq § W F Mt T, 8l
iR qedy ) foxht fer @
WA N scfararg . frare
& Y & oy 3 g g froorw
o ot a8 a3 wreaAY & afow g
FEY, AN Eay F, I
it & wed g § owwgdd W
W gre Ay gy a1 Jfe gower R
ara & sy q oA & whed ¥ s
wag § fe waftdt ov ww e ¢
MRpptagrmsR § wer
Fadz ¥ fgmr o, v e Y
aéffedwe T | A & qu wg B
fir ag wrw fr e wr T ¢ wgwEw
qRTRELL WY AT A1 @7 &, A
A

¥ar fir & oyl vy g7 <1 e ag
dei et oo & wge waw
wg vefug fr ue o @ wew
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{orel
QT ST, Wy 3¢ gur ST 5 o
Y Ruie dar e 57 0d 0 oA
7 ¥ w7 wrar qr o I wreRe
i} foraaT o1 1 v ¥ vt vawT
A & wr o G AfY fRT «t
wite et TwAt A gwamd &
WX W TMRAT F NT X oF @) 3]
¥ o fowr @ fr aOm o g
ot oY, fax & aro Ay  areerd
& N fom & o wt A
wod & ¥ ¥ foy A & wwdie o
e ¥ Wl warg awe firr ot

w O A fokwr & W
g ¥ qwevw Ao F Wi W g
fe wmr 2w ¥ ot ol 3 ot &, S
o arii WA ¥ g wgEw Qo
o W ¥ W AT w7 ATy
o 4 oo gk § oW ¥ o fownd
e el W A § e o

fag o3 wremel v W qere

3
P
i
4
2
T

v, S¥BAd, e T Qo TR GH
ganfow oY qat o, AN A 7 0%
@ fewr o frg § 1 6 W
wrr § fe oy vt 7 § fr wfew
w1 RrEfor gew § 9 ¥ g v
et Trm R g At
& qor wgwt § Fr afeds w1 Wy
wrard & ot afer § Wi i w Qar
¥ o dfew i & ¢ D Dt
awE % T qo fr Gl g ¥
dherrit @ o & 1 foclt ot e
% og wfy & 5 3@ ¥ uy dfew o
§ o g i wd wft § o o o
gk e ¥
TR Al oo § e
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gy T & mgel § 1wk W
¥t i e ery 1 W
= wgh § fx 3hm wvw § ey
v aifedie St gr ot § ¥ g o
wix § e 1971 % Ty o 3 & fom
qrz ¥ wiig arff o ey e %
¥ FCAAT O 1 @l ot o g
firdfidt & e ® wiw ot o
o owar a7 §8 ¥y # faddy woit
TERF R I MmO RIS
AT g areft & v wree w1 v
fex Farat & grq ¥ qefirr <@ avn
¢ s dar & o v st ok & or wwR
¢, tu %) v ) T o TRT R
X § 1wt & fedlt e Y ar@
wrer anfendt o arfy T fer | T
WA €8 | W R E SwA
W ¥ fug & 7 wraw felt fedeht
ATFAY ®I AT 39 71 ¥ T W1 WY Y,
fed® 9o qt ox frw W ¥ wawe
Tl & '@, el & fd, et
¥ afcr 3 ¥ oF wofw wery ¥
ararecy der 7 Q@ ¥, W wfom ¥
aHw qear @1 fF st o o«
R fewd et § A gt
A F qfcRen T 9feT faar e
g A A b WO qgea w
B AW W AT W< Ko T i
ffra ai o< waAr qf fevars wee
faur | o omar v § e sty
frena w1 dwvar fen o, Sudt freng
# 3 7 ¥ fae s s ong
& quar ga § 5 0% ofordy
T FT gFRGHR A A ) Frgwy
8, Trvdwet (¥fieT @i ot afy g
freft 1 wravr dn ¥ e §
ot . ghn 5 1971 ¥ o
vt v Afrdedt % o oy oy
fe  dfrmrr ¥ swwe &8 @t
wrh § e do % aive ¥ duwee
TAVME AT S qur
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‘ﬁ'mﬂﬂﬁ"fﬂﬂﬁn wrfo Qo
# iz a7 w gt wT TR , SN
Qwirfoafiy ot s g &, iy o
vy, NG Haw oy w1
g wrec 42 g {7 W 4g g% SR
§ o ¥ & s famar® womr Tv
DWH DT R aw ¥
are wge A § N wnw o
gk §, O ddww FOn IR 7
fadnt S aval ¥ ddwa wr AT
m T rAanuhan §)
Y R @ dmT A g e § 7
¥ Pt § 1 gl sTeTe & ferdy
qw awht ¢ fr foe 3wy dv §
¥ firar §, 398 QU< wfene et
¥ car §, wai 2% QA7 3 frar @r
@ §, I wral T B S weanar
Eowmywfenr I T A 2
fip gEm FC 97 g% a1 1 ) A
i Ardarmdd Fomarg
R areg A ¥ w19 foe A
=0 ¢ ) w3 W w1 Ty § fe gad
e d? m ¥ At S A
13 S g e w o §
i g araa w14 3% ww @r i
o A N g e Qe A
gt § o aft wgd & O dw o aee
& 1 % wgar AT g o gw o @
srTEck e & fo g0 sas O,
o1, e, fowr wife & syaeqr
w1 gw T X wm g ¢ fa

¥ 38 & arg frrary Al o amed
& AR e ¥ w0 & A
T F o 37w § ) o o wgd
& fin wrar stu wor §, b ot warar
£ I TR Y 7 A 0 W
@ gt wfige 1

g AR v AN §
S QI WG qeq FAC |

Wyl fay At qi A e
T wie wfgd

¥ frie ¢ fo afem &
gt e st g agr Hama &
RS § waitw ez A ww gF qudt
&% X ot § 1 e A vk ¢ g
FA T 78T A §, gadga oy whew
¢ g &1 & wrae, dfer e e
e ¥ ol gaedt § o W
q1 I T IO IgW gUE ame
3 T TRATE

“A Constitution, 12 it is..

MR. SPEAKER: He will continue
tomorrow.

The House standy adjourned to meet
again at 11 A. M. tomorrow.

18.00 brs. '

The Lok Sabha then adjourned i
eleven of the Clock on Wednesday,
October 27, 1976|Kartika & 1898
(Saka).



