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15.023 hrs,

REPRESENTATION OF THE PEOPLE
AMENDMENT BILL*

|insertion of new sections 77A  and

168AJ
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MR. DEPUTY-SPEAKER. The question
is

“That leave be granted to introduce
a Hill further to amend the Represen-
tation of the Pcople Act, 1951.”

The motion ways adopted.
sit vy fomdy : & fa 7% T 778
15.03 brs.

STATE BANK OF INDIA (AMEND-
MENT) BILL*

LAMENDMENTS OF SEcTiONs 17, 19 Erc.]
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MR. DEPUTY-SPEAKER: The
tion is:

ques-

“That leave be granted to introduce
2 Bill further to amend the State Bank
of India Act, 18557

The motion was adopted.
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15.03 hrs,
ALIGARH MUSLIM UNIVERSITY
(AMENDMENT) BILL*
[AMENDMENT o©OF LoNG Tirce AND

PREAMBLE, ETC.]

SHRl C. H. MOHAMED KOYA
(Manjeri): I beg to move for leave 1o
introduce a Bill further to amend the

Aligarh Muslim University Act, 1920.

MR. DEPUTY-SPEAKER:
tion is:

The ques-

“That leave be granted to introducs
4 Bill further to amend the Aligorh
Muslim  University Act, 1920,”

The motion  was adopted.

SHRI C. H. MOHAMED KOYA: |

introduce the Bill.

MR. DEPUTY-SPEAKER: Shri
Yamuna  Prasad Mandal—ahsent. Shri
Prusannabhai Mehta—absent. Shri

Vishwanath Pratap Singh—absent,

15.04 hrs,
CONSTITUTION (AMENDMENT) BILL

[Amendmeny of article 124] by Shri Atal
Bihare Vajpayee—Contd.

MR, DEPUTY-SPEAKER: We will
now take up further consideration of the
Constitution (Amendment) Bill moved
by Shri Vajpayee. Out of the five hours
allotted for the Bill we have taken 4
hours and 25 minutes. There s a
balance of 35 minutes. Two more mem-
bers have given their names. Shri Mishra.

SHRI SHYAMNANDAN MISHRA:
(Begusarai): Mr. Deputy-Speaker, Sir, I
do not support this Bill of the hon. Mem-
ber, Shri Vajpayee, although I am com-
pletely in agreement with the spirit of the
Bill.

*Published in Gazette of India

30th November, 1973

Extraordinary, Part II, Section 2, dated



279 Constitution

[Shri Shyamnandan Mishra]

The spirit of the Bill, as I see it, is
.that the powers of the Government in
the matter of appointment of the Chief
Justice should not be left compietely in
the huands of the -Government, that t
should not be arbitrary and that the Gov-
-ernment must not be allowed to do any-
thing prejudicial to the independence, in-
tegrity and impartiality of the  highest
.court of justice. That is. in fact, the ob-
jective of his Bill.

1 also do not agree with the view un-
derlying the Bill. The hon. Member,
‘Shri Vajpayee, says in the Statement of
Objects and Reasons that the powers of
the Government are unlimited in this

;matter. I do not consider the powers
of the Government to be unlimited.
{ think, those powers are  quali-

ficd powers and they are conditioned by
certain circumstances. They have to be
conditional on certain circumstances and,
therefore, it is not correct to take a view
that the powers of the Government are
wunlimited.

Then, there is a third reason for not
agrecing with this Bill and that is that
the hon'ble Member, Shri Vajpayee,
days stress on seniority being the
condition and he thinks that that
has not been the practice so far. In fact,
the Government itself had conceded in
the affidavits submitted before the High
Court of Delhi that it has been the prac-
tice so far but there have been certain
departures, only one or two. The
Government has conceded that seni-
ority has been the criterion so far in most
of the cases. Therefore, it is my res-
pectful submission that the Court is bound
‘to insist on seniority unless there are cer-
tain circumstances which warrant a de-
parture from it. The usual rule would be
that the Government has to conform to
the criterion of seniority. So, the ob-
jective of the Bill of the Hon'ble Member,
Shri  Vajpayee. is not in danger
so much, although due to the Iast
instance which came in the month of
April, there has been some doubt cast
about it.

Government's
because, T

Why do T say that the
powers are qualified in this;
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think, .the governing clause in the Consti-
tution is article 124. It is quite clear even
from the warrant of appointment that it is
under article 124 that the President ap-
points the Chief Justice of India. That
being so, the conditions laid down in arti-
cle 124 have to be fulfilled. If the Gov-
ernment does not fulfil those conditions,
then the Government violates the Consti-
tution. There must be some way found
for making the Government adhere to
the provisions of the Constitution.

My submission is that the Government
is mow taking a view which is completely
at -variance cither with the letter or the
spirit of the Constitution. It is at variamce
because the letter and the spirit of article
124 say that the President shall consult
the Judges of the Supreme Court and of
the High Courts in the matter of appoint-
ment of Judges and the Chief Justice of
the Supreme Court. That is what article
124(2) clearly lays down.

Now, the position that has been taken
by the overnment is and, particuiarly, as
it has been revealed in the affidavits filed
beforc the High Court of Delhi by the
hon. Minister of Law. ...

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI H.
R. GOKHALE) Sir, with utmost respect,
I would request him not to make a re-
ference to that because that matter is
sub judice.  So far as my reply is con-
cerned, T am going to speak under certaia
constraints because the matter is in court.
A reference has been made to affidavits
and the plea of the Government and so
on. I wonder whether it is desirable at
this stage.

SHRI SHYAMNANDAN MISHRA:
The affidavit has been filed by the Gov-
ernment in this case. [ am only referring
to the affidavit. Is affidavit not a pub-

lic document?

SHRI ATAL BIHARI VAJPAYEE
(Gwalior): It has been published.

SHRI SHYAMNANDAN MISHRA:
Is affidavit not a public domument? So
far as my inference from it is concerned,
that may be challenged by him. But the
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affidavit is a thing of which 1 am bound
to take notice in this matter, Since that
is a public document, no one should takc
any objection to it. I am not trying to
give uny opinion on the case that is pen-
ding before the High Court. 1 am only
trying to argue a parlicular position. If
Hon'ble Law Minister tales this position,

he should have come before the Ilouse
earlier and said that this Bill of the
Hon’ble Member Shri Vajpayce could

not be discussed.

My position is that the Government is
depurting from the Constitution; Govern-
ment is violating the Constitution both
iIs lefter and jn spirit.  If hon. Member
Shri Vajpuyee could make the Govern-
menl adhere to the letter and spirit of
the Constitution, then there would not be
any difficulty and the Government’s power
would not be considered to be that arbi-
trary, ¥ am making that point. I am not
referring to any particular case. But the
Governmen! has taken this position and
they did that also on the floor of the
House earlier. ({nterruptions) Government
has taken the stand, and particularly the
f.aw Minister, that the appointment, re-
moval and resignation of the Chief Jus-
tice is a part of his business ami ke has
to take a dccision in the first instance,
and in the second and third instances de-
visions have to be taken by the Prime
Minister of India and the President of
India respectively; these are the three per-
sons who matter, and if any consultation
is necessary, probably, according to the
Law Minister, it is amongst these three
dignitaries that 1 have mentioned. ...

AN HON. MEMBER: Tin Murti.

SHRI SHYAMNANDAN MISHRA:
He has taken this position that according
to the allotment of business to his Ministry
the ‘appointment, removal and resignation
of the Chief Justice is his sole responsibility.
He has not said in his affidavit that the
cunsultations required by the Constitution
in article 124 have been held. He has
not taken that position, In fact, the Joint
Sccretary of his Ministry has shown sys-
tematically. from the very beginning that in
none of the cases, consultations have been
held. He has said that. Therefore, my

submission is that we must find a way of .
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seeing to it that the Government
docs not depart from the Constitution.

Then, again, therc seems to be a con-
flict between the opinion of the hon. Luw
Minister and the hon. Prime Minister
in this matter. The hon. Prime Min-
ister had said in the other House while
replying to Mr, A. P. Chatterjec that, in
the matter of appointment of the Chief

Justice, ‘appropriate consultations’ are
held.  These were the words of the hon.
Prime Minister in the other House. I will
produce the whole thing later.
The hon, Prime  Minister has suid
that ‘appropriate  consultations’ are
held in this matter. But the hon.
Law Minister says that the consultations
are not needed at all; the Joint
Scerctary of his Ministry says that the
consultations are not mnecessary and. in
fact, they have not been held since the

inauguration of the Constitution.

1 would not like to go into the facts of

the case, I do not know. whether
the consultations  have been  hek
or not or whether on the basic
of the files in the Ministry it can

be averred that no consultations have been
held. This is none of my business, but
1 am not bound to go by the statement
or the affidavit made by the Joint Scure-
tary in this matter before the hon. Hith
Court,

The limited point that I am trying o
make here is that Art. 124(2) mares 1t
mandatory to hold consultations. If it is
not so, why are these words included in
article 124(2)7 Are these words useless’
Are these words redundant? If that be
so, if that is the contention of the hon.
Law Minister, then one can go into the
intention of the constitution-makers. What
was their intention? Here 1 would like
to quote the report of the Ad hoc Com-
mittee of the Constituent Assembly. Then,
1 will also quote Dr. Ambedkar in this
matter.

The Ad hoc Committce of the Consli-
tueat Assembly which, was appointed for
this purpose, that is, with regard to the
Supreme Court and so on says:
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“We do pot thiax that it will be
expedient to leave the power of uppoint-
ing Judges of the Supreme Court to
the unfettered discretion of the President
of India.”

that js what the Ad hoc Committee of
the Constituent Assembly says. And what
-iid Dr, Ambedkar say about it.

"It scems to me in the circumstan-
ces in which we live today where the
sense of responsibility has not grown
to the same extent that we find in the
United States, it would be dangzrous
10 leave the appointments to be made
by the President without any kind of
reservation or  limitation, that is o
say, merely on the advice of the sxecu-
tive of the day.”

That is what the chief architect of the
Constitution says. Now. I would not leave
it to the hon. Law Minister, Mr. H. K.
Gokhule, to interpret the Constitution as
he hkes and voolate flagruntly the .pirit
of the Constitution. Here. the mun
archigect of the Constitution says  that
this matter cannot be left to th, swect
will of the cxecutive and the powers have
to be hedged by certain reservations, qua-
tifications and limitations, And cven
the  larger  hody, the Ad hoc Com-
mitlee which was appointed for poing
into the constitution of the Suprcme
Court and so on has also given its opinmion
cn the same lines. Therefore, it was
Jlearly the intention of the Constitution
that these consultations with the Judges
of the Supreme Court and the High Courl
had to take place in the matter of appoint-
meny of any Judge, including the Chief
Justice of India.

It does not seem to be the case of the
Government that ‘Judge’ does not include
the Chief Justice of India. Probably, they
cannot take that view because whercver,
cither in the matter of removal or dis-
qualification, the word ‘Judge’ occurs, it
has been clarified that ‘Judge' includes
the ‘Chief Justice of India’. So, here
also, it must be deemed to include the
Chief Justice of 1India. It is conclu-
sively proved that the Chief Justice of
India is included for the purposz of
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Art, 124 of the Coustitution in the
word ‘Judge’  becaus: the warrant
of appointment expressly mentions
that it is under Art. 124 that the

Chief Justice of India is appoimied.  So,
1 say that warrant of appuintmeni should
be conclusive in this matter.

contention is  that if
able to make the Gov-
ernment adhere to  the provisions
of the Constitution, then much of
the mischief can be averted. But, since
the Government is going away with the
violation of the Constitution, we find our-
selves in a difficulty.

Thus my
we  are

What is the way of doing it?
I  would suggest one thing let
it not be said by the Chair,  with

all respect to the Chair, that in the matller
of a violation of the Constitution, we
have to go to the Supreme Court for the
remedy.  Now, the Parliament of TIndia
is the preserver and defender of the
conslitution and there cannot be ; graer
bastton for the rights of the people than
the Parliament of India. Now, should
the Parliament of India be told by the
Chair or the other side, that 'If you think
that there has been a violalion of the
Constitution, you should seek a remicdy in

MR. DEPUTY-SPEAKER:
said it.

1 have not

SHRI SHYAMNANDAN MISHRA:
You have not. But many a time we have
been told.

There should be a Committez of the
House to see whether from timz to time,
violations of the Constitution occur of
not. We make ourselves completely
ridiculous in the eyes of the
Court when some of our laws are found
to be at variance with the Constitution
or in conflict with the Constitution:
Therefore, 1 would submit that there
should be a Committee of the House to
go into complaints about the violations of
the Constitution,

Government should be made to adhere
to the Constitution. The words uscd
by the hon. Prime Minister are ‘after

appropriate consultations.” Now we find
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ourselves completely at sea, whom 1c
telieve and whom not to  believe.
1 have got here, when I was looking
through my papers......

SHRI H. R. GOKHALE: Pleuse read
both the question as well as the answer

SHRI SHYAMNANDAN MISHRA:
Shri A. P. Chatterjee asked......

DEPUTY-SPEAKER: I would
like to point this out, There are certain
limitations of the rules here. In this case
it might be treated as a statement of
policy on the part of the Prime Minister

MR.

in what she said to the other House,
but......
SHRI SHYAMNANDAN MISHRA:

This is in answer to a question......

MR, DEPUTY-SPEAKER: Under the
rules of this House we cannot refer to
prroceedings in the other House, =xcep!
when it deals with a statement of definite
rolicy by a Minister in that House. And,
if you are to guote the proceedings in
order to elaborate a point. or procedure,
then the rules say that vou should gel
the prior permission of the Speaker or of

the Chair. T would like to point out this
rule to you. T donm’t think it is desir-
able......

SHRI SHYAMNANDAN MISHRA:

I will come to the rule also......

MR. DEPUTY-SPEAKER: You nced
not quotc the proceedings of the House.
You have said that the Prime Minister
said so. That should be engugh,

SHRI SHYAMNANDAN MISHRA:
The proceedings of this House and of the
other House arc all published in the
newspapers. Do you think the proceed-
ings of the House must not be given uny
weight or importance?

MR. DEPUTY-SPEAKER: No, no.
Just hear me; I have got your noint. Just
a minute, Mr, Mishra, I will come back
to you, I am only pointing out to you
the limitations of the rulg here,
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SHRI SHYAMNANDAN MISHRA:
The spirit of the rule is important,

MR. DEPUTY-SPEAKER: I have said
again and again, these rules are no longer
adequate and we have to re-think about
them. But that is a different matter. So
long as the rule is there, we have 0
follow it., The rule says that no speech
made in the Council shall be quoted in
the House ‘unless it is a definite statement
of policy by a Minister’,

SHRI SHYAMNANDAN MISHRA:
It is a Minister.

MR. DEPUTY-SPEAKER: 1 have per-
milted you to that extent. Then the pro-
YISO 5ays:

“Provided that the Speaker may, cn a
request being made to him in advaace.
give permission to a member 10 Jaole
a speech or make reference to the pro-
ceedings in the Council, if the Speaker
thinks that such a course is necessary
in order (0 enable the member to Jive-
lop a point of privilege or procedure.”

This is what the rule says and I
request you not to over-do it.

SHRI SHYAMNANDAN MISHRA:
That is  precisely my point.  This is
Government's policy......

would

MR. DEPUTY-SPEAKER: This rzlates
to privilege or procedure?

SHRI SHYAMNANDAN MISHRA:

This relates to policy.

MR. DEPUTY-SPEAKER: Only ‘privj-
lege or procedure’ not of policy. Anyway,
you referred to a statement which the
Prime Minister has made. So, I permitted
you to that extent. Let us not go into
details.

SHRI SHYAMNANDAN MISHRA:
Since this had been raised, I would quote
what the Prime Minister said:

‘In any case appointments of judges
to the High Courts and Supreme Court
as well as of Chief Justice are .nade
by the President in- accordance with
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the televant provisions of the Constitu-
tion and after appropriate consulta-
tions,’

Please permit me to go to the end. I am
taking my siand on the relevant provisions
of the Constitution and she has said:

‘Government have no intention i

amend these provisions.’

That is what the hon. Prime Minister has
said.

So, it is my respectful submission that
there s a conflict between the statements
of the hon. Law Minister and the Joint
Secretary of the Law Department on the
one hand and the statement made by the
Prime Minister on the other.

The Prime Minister seems to be in
favour of observing the practice that has
prevailed so far, that is, of holding con-
sultations with the appropriate judges in
the High Court and the Supreme Court.
So. to my mind, the relevant article of
the Constitution is being violated, and
there does not seem 1o be any safeguard
that in future the relevant provisions of
the Constitution and their requirements
would not be violated.

1 would therefore, submit that the House
should constitute a Committee to go into
the complaints of the violations of the
Constitution would be met, that they would
also be covered by that Committee. 1,
therefore, request Shri Vajpayee not (o
insist on his Bill being passed. I would
only like to have the assurance irom the
other side that the requirements of the
Constitution would be met, that they would
sce to it that there are no complaints about
the provisions in the Constitution not
being fulfilled, that they would not take a
stand as they have been taking in certain
matters and that they should go by what
the Prime Misister had said only some
time , back.

MR. DEPUTY.SPEAKER: Well, 1
think wg have completed five hours. Even
if T call the Minister now, that would be
in excess of the allotted time. 1T think !
should call hima now.. Shri Gokhatle.
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THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI H. R.
GOKHALE): Mr. Deputy-Spcaker, Sir,
the debate has been long from the punt
of view of the length of the time which
it has taken. But, it has not been long
from the point of view of the points
raised in the debate. I am sorry to say,
after carefully listening to all the speeches
in the House, that most of the points ae
repetitive of what had been stated ecatlier
when the problem of what is  calied
‘supersession of judges’ was discussed in
this House at great length., Even in the
course of this debate, there was an un-
avoidable overlapping in the points bet-
ween various Members. Therefore, 1 do
not wish to deal with each and cvery
point ¢xcepting those which appear to me
to be of vital and fundamental importance
for the purpose of this discussion on the
proposed amendment of the Constitution,
that is, Article 124, moved by the hon.
Member, Shri Atal Bihari Vajpayee.

Let me at the very outset come to the
point raised just now by the hon. Membter
with regard to the construction of Article
124 of the Constitution, As I said catlicr,
1 feel myself to be in a little bit of
constraint because of the fact that the
precise question, namely, the intrepreta-
tion of Article 124 is pending adjudication.
before the High Court in Delhi, T still
doubt, with alt respect to the hon. Mcm-
ber, whether references to affidavits filed,
either by me or by anybody else, or to
the affidavits filed by the petitioners, wero
appropriate in this debate. But, ccfer-
ences having been made, I shall still avoid
referring to the affidavits. 1 shall deal
generally with the aspects to which the
hon. Member referred.

Sir, this point was raised in the course
of the debate when the question of the
so-called supersession of the judges also
was discussed. 1 have stated before the
House that the appointment which was
made was fully in consonance with the
requirements of the Constitution as it is
today, and I reiterate that position, 1
have stated, particularly, with reference
to article 124(2) of the Constitution, that
if ‘a judge of the Supreme Court wu3
to be appointed, there was an obligation
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on the President to gamsult the Chief
Justice of the Supreme Court; President
may consult the other judges of the Sup-
reme Court or the High Court as he
may deem necessary but, there was no
such obligation when a person  who s
alrecady a judge of the Supreme Court
and who huy gone through all the forma-
lities at the timc of his uppointment s
required to be appointzd the Chief Justics
of India. The question whether you are
right or T am right is going to be decidel
finully by the Court,  You cannot assume
that your interpretation is final; nor can
I assume that my intecpretation is final,
I huve placed the mutter before the Hous:
at the time this matter was discussed. I
have said also that ussuming that here
wis some necessity of consultation, the
provisions  under  Article 124 of the
Constitution were not mandatory but were
directory,

It is well known thut even when simi-
lur language is used in the Constitution,
th: courts have construed similar language
as imposing a directory duty and aot g
mundatory JJuty. Nothing more than this

hus been stated befere the Delhi iligh
Court.
It hus been stated  before the Dethi

High Court, firstly, that in th. appoint-
ment of the Chief Justice, whose appeint-
ment has been  challenged in that case,
there was no obligation to consult, and
even if it were to by s0, that was not an
obligation which was a1 mandatory obliga-
tion but it was a directory or an optional
obligation,

SHRI  SHYAMNANDAN MISHRA:
He has not even said that in his affidavit.

SHRI H. R.  GOKHALE: On  this
matter, I know my affidavit much better
because 1 have sworn it......

SHRI SHYAMNANDAN MISHRA:
I have it before me hers,

SHRI H. R. GOKHALE: If my hLon.
friend is going to quarrel here on the
interpretation of the affidavit, I would
submit that I know what I have said in
my aftidlavt, and 1 am stating what |

2438 LS—10.
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have stated in my affidavit in the -sourt,
and it is mneither any Member of the
House who is going to determine, nor
who is going to determine whether [ am
right or somebody else is right, that is
going to be determined by the court. That
is why I am saying that it is extremely
difficult for me to say anything more 02
the constitutional! position in the course
of this debate, because the matter is pend-
ing in the court and is sub judice,

Whut we have stated in the affidavit is
this. It is true that we have said in the
affidavit that all along. ever since the
Constitution came into force, this is rhe
way the Constitution has been interpreted.
There has been no consultation in  the
matter of the appointment of the Chiel
Justice till a point of time when some
Chicf Justice slarted scnding letters to
the Government recommending his suc-
cessor for appointment, but no formal or
informal consultation was done by the
Government at any time beforc in ths
appointment of the Chief Justice of India
That is also what has been brought to
the notice of the High Court in the peti-
tions which are pending.

The third thing is that we have not
said that scniority has been the practice
although it is conceded that all appoint-
ments done were in fact of persons who
were senior.  The ecxplanation given is
this that seniority does not debar a person
from being considered for appointment
to the post of the Chief Justice. In  fact,
seniority, if at all. might be onc voint
plus in  favour of the appointment, all
other circumstances and factors taken into
account.  Therefore, even when previously
the appointment of senior people was
made, it was not on the basis of seniority
alone, but as will be shown when the
appropriate time comes in the High
Court, it was on the basis of suitability
and merit and that when the senior pei-
son was found to be suitablz for appoint-
ment, he was appointed us the Chief Jus-
tice of India. Therefore, what was con-
ceded was not that seniority has become
a convention. What was conceded and
what was stated was that in fact senior
people were appointed, because in cach
individual case, on a consideration of that
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case it was thought that the appointment

from the point of view of merit and
suitability was an appropriate appoin!-
ment. 1 do not wish to dwell at uny

further length on the constitutional aspect.
Suffice it to say......

SHRI SHYAMNANDAN MISHRA:
What did Dr. Ambedkar say?

SHRI H. R, GOKHALE: T have grecat
respect for Dr. Ambedkar. 1 think he
was greater than all of us in the matter
of constitutional  drafting and constitu-
tional interpretation. I have read the
debates of the Constitution-making body. .

SHR1I SHYAMNANDAN MISHRA:
I have read out from them.

SHRI H. R. GOKHALE: He has rcad
part of it, but 1 have read everything out
of it and T know. But howsoever cminent
a person, when it comes to the interpreta-
tion of the Constitution,—my hon. friend
is a very eminent lawyer and he Kknows
it—the courts have said, including (he
Supreme Court, that the debates in t o
Constituent Assembly do not icad support
to an interpretation; when words mean 3
particular thing, they mean that thing,
and you cannot give any other interpreta-
tion.

SHRI SHYAMNANDAN MISHR \:
Here, words mean that consultations have
to be held. This is what the words
say.

SHRI H. R, GOKHALE: But how ced
it end here? That is what he may think,
but 1 do not think so.

SHR1 SHYAMNANDAN MISHRA:
The words are here. Can he erase hose
words?

SHRI H. R. GOKHALE: W, cannot
proceed further this way, because that is
the point on which he and I respectfully
differ, and we must agree to differ on
that point.

SHRI SHYAMNANDAN MISHRA:
By simply wishing away the words?
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SHRI H, R. GOKHALE: Unless every-
one of us agree in the court that his
verdict is the final verdict. we shall have
to proceed on the basis that there is a
point of view which he is putting for-
ward, with which 1 respectfully disagree.
That is all T can say at the moment, unlcss
he says that what he says is the final
thing which 1 am not in a position to say
today.

SHRI SHYAMNANDAN MISHRA
He wants to go neither by the words nor
by the interpretation of the architect of
the Constitution.

SHRI H. R. GOKHALF: That is agrin

his  view. What I have said is, and 1
reiterate it, that we have pone bv  the
words of the Constitution and we  still

maintain and submit that what has bzen
donc all along and what has been done
recently in the appointment of the latest
Chief Justice of India has been in uccord-
ance with the constitutional provision,

This is a matter which is sub-jndic¢ and
I do not wish to say anvthing further on
it. 1 did not wish that a discussion should
take place on this issue. But since the
question  was raised, I——content myself
with stating the constitutional position.

The Bill requires the appointment of
the Chief Justice of Indiu to be done on
the basis of seniority. Now, it is not
possiblc to make such a provision. Pro-
bably the hon. member has in mind 4
doubt of suspicion that if this is not Jone,
appointment will not be done on merit
but will be done on ulterior or other con-
siderations,

SHRI ATAL BIHARI VAJPAYEE:
That is what you have done.

SHRT H. R. GOKHALE: With respect,
the hon. member forgets that if you put
seniority as an  obligatory pre-condition
for the appointment of the Chief Justice,
you have to appoint the seniormost man;
even if he is mentally or physically in-
capable even if he is otherwise so inferior
for the purpose of the appointment. You
have necessarily to appoint him. It is a
recognised fact that while all the Judges
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of the Supreme Court are eminent Judges,
there is a difference between Judge and
Judge, and the question of the appoint-
ment of the Chief Justice is not entirely
the same as the question which arises at
the time of the appointmcent of g Judge
of the Supreme Court. So it i8 not
possible to make a constitutional provision
which  will put the operation of this
article in a straitjacket leaving no scope
for discretion for the appointing authority
to decide if the appointment is appropri-
ate or not. I am, therefore, not in
favour of the amendment which puts the
constitutional provision in a straitjacket.

There have been instances here and
abroad when for genuine reasons it has
not been possible to consider the senior-
most Judge for appointment as the Chicf
Justice. I do not wish to refer to any
example by name, but there have been
instances when for mental incapacity or
physical incapacity, It was not possible
to consider the seniormost Judge for the
appointment,

SHRI ATAL VAIPAYLE:

Only one instance,

BIHARI

SHRI SHYANMNANDAN MISHRA:
So the exception proves thc rule,

SHR] H. R. GOKHALE: Then it was
said-—~I am not referring only to the
speeches made today but the speeches
made on the last two previous occasions;
some of the major points referred to have
been noted by me; 1 wish to refer to
only some of them—that the Constitut:on
did not make a specific provision for
the appointment of the Chicf Justice be-
cause it was thought that only the senior-
most Judge shall be appointe] as the
Chief Justice. T would submit it was the
other way round. It was not so laid
down  because the constitution-makers
recognised the fact that in the appoint-
ment of the Chief Justice of India, a
certain cushion, a certain degree of dis-
cretion was necessary to be left with the
appointing authorities in order that the
most appropriate appointment be made 1w
the high office.
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Then it was said—this had been said
several times before and answered also
several  times—that Government would
like to appoint those peoplc who they
think would help them. Then it was said
that those judges who decided against
Government in the constitutional case that
was going on were superseded. All these
points have been dealt with. All 1 can do
now is to categorically refute this sugges-
tion,

It was asked: why was not the an-
nouncement of the appointment made Dbe-
fore the judgment in the constitutional
case became known? Now this was a
double-edged weapon. The constitutional
case had gone on for a great length of
time, probably for an unprecedented
length of time in the history of the world.
definitely in the history of the Supreme
Court of India. So much labour, time
and money had been spent on it. We were
expecting & decision one way or the other.
If we bhad done something whole the cuose
was in progress and il the three Judges
who later resigned had chosen to resigin at
that time. the same pcople would have
turned round and said: when you found
that the case was going against you, you
wanted to scuttle the judgment. There-
fore, although it was open to Governmert
to consider this matter ecarlier, they Je-
cided to wait until the hearing of the case
was over and the judgment wus announc-
ed. It was only after the judgment was
delivered that it was done. But unfor-
tunately it had to be done immediately
because the time between the termination
of the hearing and pronouncement of the
judgment and the occurrence of the
vacancy of the Chief Justice was very
short, a margin of 24 hours or so, with
the result that the decision which Govern-
ment had to take had to be announced
immediately after the judgment became
known,

While it is said now: you did it because
vou knew that these three people decided
against you, it would have been suid it
they had resigned in the middle: you did
it because you knmow the case was going
against you and you wanted to scuitle
the progress of the case; you did not want
the judgment to be delivered. Even after
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the judgment came we knew it was &
narrow escape upto a point. In a Zase
where 13 judges participated no less than
11 judges delivered the judgment. Even
among the 11 judges there was difference
of opinion leaving a margin of onlv one.
We have taken considerable time to tnd
out ultimately as to what the judgment
meant. We are still working on it. And
therefore if we had done so while the
case was going on it would perhaps have
been legitimatey said: Because you sus
pected you are not going to get a clear
verdict in your favour you did this thing
so that three judges who were superseded
will resign and the whole thing will  be
over and you would be reguircd to cons-
titute a new Bench and ask the judges to
sit again and hcar the case again. There-
fore, this is a double-edged weupon. In
any case an attack could have been made
on the Government, as is made now, bu-
cause an announcement was made after
the judgement came.

It was said that in the open court. it
was argued that if Parliament’s power to
amend an provision of thce Constitution
was not conceded it would lead to an opzn
conflict between the judiciary and the oxe-
cutive. This is not something which has
been said new in this court or in India.
It has been said repeatedly all over the
world that in such cases if judicial ver-
dicts continnously go on muaking pro-
nouncements which thwarted the accepted
policy of the nation as expressed through
their elected representatives the people did
not wait for the progress. What they do
is that they throw away the laws ard the
Constitution which come in their way, In
France a similar situation had occurved.
Everyone knows it. That led to the abonli-
tion of the normal judicial hierarchy and
its substitution by what is known as
Counsel d’etat. The courts went on deli-
vering judgments against the acts of the
Government and the policies and pro-
grammes of the Government became in-
fructuous because of the courts. The cla-
mour for revolution of the people was
this. If the court says that we cannot do
this, what we will say is we do not want
this comt at all. What was argued was:
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that in order that the rule of law should
be sustained, in order that in a democracy,
judiciary, executive and legistators should
function in their respective fields and o
their work in harmony with each >ther
with the result that a clash or confronta-
tion between the two of them or three uf
them is avoided. That is all that was
meant when jt was said before the court
that if Parliament's powers to do what it
thought was right in the inerest
of the nation was denied
the unfortunate consequence will only be
that Parliament would say: we will not
accept your verdict.  That is the lesson
of history to which the atication of the
honourable judges was drawn. Nothing
has been said in the  Supreme
Court. In this case fortunately long cla-
borate and written arguments had becn
turnished to the Supreme Court. Theie-
fore, what was argued was not only what
was orally heard. What has also be:n
written in blach and white is there. It is a
part of the record of the casc in Suprem:
Court and, therefore, it is easy to verity.
Arguments of this type had been made
whenever scrious challenges to the sover-
eignty of the people, to the plenary right
of the people to decide their destiny has
been made by the  Judiciary howsoever
high it may be.

unusual

That is why I take your permission to
remind the House of the prophetic words
which were uttered and which were 12-
ferred to in this Housc several times by
Pundit Nchru in the course of the debate
on the constitutional amendments. He
pointed out that no judiciary however
high it may be could come in the way of
progress of the country and he warncd us
that ultimately it was the aspiration. of
the people which would surmount  all
other considerations and it was only the
adhercnee to the progress which sought to
fulfil those aspirations which would have
precedence over any other considerations.

Unfortunately reference was made to
several points which were regarded very
small and they were referred to in  the
course of the ecarlier debate also. It was
said that this was done because of the
malice. It was done malafide because one
of the resigned judges had_ unfortunately J



297 Constitution

decided a case in which the Prime Minister
avas a party. An answer to this has been
given before. All that I can say is that
in any case that was a Bench of threec
judges and not only that judge who was
fortunately or unfortunmately a signatory
10 the judgment and resigned from the
Supreme Court. The other two judges are
sitting in the Supreme Court. They are
there. They are some of the best judges
in the Supreme Court. 1 refute and deny
the ullegations that the decisions in that
case had anything to do whatsoever with
the decision on the question as to who
should be appointed the Chief Justice of

India.

Last time a reference was made ‘o an
extract by Mr,  Viswanathan. Unfortu-
nuizly he is il and is not present today.
He obliged mc by telling me at that time
‘the source of this quotation and 1 was
able to get the book. This is from a
book by Mr. Justice Hegde under the
caption Crisis in Indian Judiciary, Before
I come to those quotations, T am -ons-
truined to say that 1 is something con-
trary to accepted judicial behaviour that
a judge who has delivered a judgment in
a case canvasses support in favour of the
view he has taken after the delivery of the
judgment,

SHRI SHYAMNANDAN MISHRA:
Has he no right to defend himself? You
are attacking him all right. Has he 0 2o
undefended?

SHRI H. R. GOKHALE: Certainly not.
But after the judgment is deliered, so far
as that case is concerned, he becomes
functus officio. It has never been the
practice that a judge, after delivering a
judgment, canvasses support for his view,
before or after retirement. 1In this hook,
he has given certain arguments which he
has put in the mouth of the Government,
which means probably the Attorney Gene-
ral or the other counsel for the Govern-
ment. 1 am constrained to sav that the
way in which it has been depicted s to
say the least, a very distorted version of
what was argued before the court. What
‘Was argued before the court was that the
power of Parliament to amend any pro-
vision of the Constitution was a plenary,
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unrestricted power. From the persons
appearing against the Government as
well as from some judges, questions like
these were put to the counsel for Govern-
example, if you dae-

ment. “What, for
cide to abolish the tenet of secular-
ism?  What, for example, if you

decide to substitute democracy by auto-
cracy or theocracy? What, for example,
if you decide to abolish Parliament?”
Questions like these were put to  show
that the width of power of Parliament
claimed by the Government was not
feasible, because it will lead to conse-
quences which were undesirable,
ing to the questioners. That was the
tenor of the argument. The answer on
behalf of thy Government was. ultimate-
Iy whose wisdom are you questinuing?
If the entire parliament which represents
the crores of people of this countrv s
assumed to be capable of running imuck,
no judge howsoever eminent will o ina
position to protect the people of this
country. Ultimately the safety of the
people of the country is not in the hunds
of 1, 2 or 13 judges of the Supreme
Court but is in the wisdom and con-
science of the representatives of the neople
who represent them. What you are really
doing is, you are doubting the wisdom of
the representatives of the people, a thing
which has never happened and which
nobody contemplates. Questions werce put
as if ridiculous arguments were made on
behalf of the Government. The only
difference between us and those who argu-
ed against us was. we had complete fuith
in the people, with the result that we
never belicve that the people wil] bhe
misled into behaving in the way in which
you are afraid they will behave.

accord-

Therrfore, therc is no fear of putting
the entire power, the plenary  and  wide
power of amending any provision of (he
Constitution, in the hands of the people;
this was the manner in which the argn-
ment was made. In fact, even if Spri
Justice Hegde's quotation was recad, what
precedes and what follows and not the
only nine or ten points which were ransed
last time by the hon. Member, it was
quite clear that he was trying  to show
that if this plenary power was accepted,
it would lead to a situatiog where the
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basic democracy and polity which wc
have accepted would also be demolished.
But who is to protect it? Not the Judges.
The polity is going to bg protected vy the
people and their representatives. If the
people acted in their wisdom, there is
nothing on this earth which can aliow
any such nonsensical thing to bg donc bY
this Parliament. That was the background
in which these arguments were made. I
am sorry that only a part of the quotalion
was read.

SHRI SHYAMNANDAN MISHRA:
May 1 seck one clurification from the
hon. Law Minister? Last time when he
spoke on the Bill or the rcsolution
of the Honble Member, Sihri Bibuihi
Mishra, he did agree with the
Judges that there could be no intention of
going against the basic structure of the
Constitution or against the whole Jemo-
cratic framework and so on. He dil
take that stand. Therefore, what he s
saying just now is conflicting with what
he had said earlier.

SHRI H. R. GOKHALE: Not at all.
If the hon. Member will look at the
judgment of the Supreme Court, there is
a balance of six on one side and six on
the other with one in between. Six were
clearly of the view that Parliament has
got the power and it can amend every-
thing and six were of the view that Parlia-
ment cannot amend everything and that
there are inherent limitations on the
power of Parliament to amend certain
provisions of the Constitution. One who
was in the middle said that Parliament
can amend everything except, what he
calls, the basic features of the Constitu-
tion he has also said what are the basic
features and what are not the basic
features, although not exhaustively, un-
fortunately. He said, for example, if yon
say you do not want democracy, it cannot
be done because it is a basic feature of
our Constitution. I said I have no quarre!
with that proposition. It is so because I
believe that our people, and the represcn-
tatives of our people, will never come to
this stage where they will say “no, we
do not want democracy in our country.”
Therefore, I am not afraid of that observu-
tion. Then the learned Judge said, for
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example “you cannot substitute democracy
by autocracy”. 1 do not think it was
necessary for him to do so, because I do
not think that such a situation can cver
arise in this country, because 1 have
complete faith in our people; they will
see to it that democracy sustains in this
country.

He has said cotegorically, in any case,

that the fundamental rights in Pait 111
of the Constitution are not the basic
features of the Constitution. To  that

cxtent, even the seventh Judge, who was
in the middle, is really joining the other
six who were completely in favour of
giving Puarliament the power to  ameud
all the provisions of thg Constitution, at
least the right to amend the fundam:zntal
rights in Part 11l of the Constitution. He
has also said, for reasons which are
known because of the historic background,
that property rights are undoubtedly no:
basic features of the  Constitution. It
was in that context that I was saying tha
although the judgment does make some
reservation that there arc some  basic
features which we cannot amend, if we
look at the illustrations which he has
given, I should have no objection.
Because, T have my faith, more than in
what the Judges have said, in what the
representatives of the people will do in the
course of the years to come.

As I have said earlier, I certainly do
not subscribe to the view that anybody
will ever think of abandoning seculurism,
or will ever think of changing the basic
tenets of democracy in the constitutional
framework. It is a suspicion or fear
which, with the utmost respect to those
who have expressed it, is based on lack
of faith in the wisdom and the responsi-
bility of the people. That is the point
which I made in the earlier debate, when-
ever the occasion arose, and I 1o make
that point even today.

Then, it was argued that there must be
some other mechanism for the appoint-
ment of Judges of the Supreme Court.
Outside the House and inside the House
also suggestions had been made. It way
said that there must be a Committee.
One hon. Member said that there must
be three seniormost Judges of the
Supreme Court who should make a
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Pane!, who should send it to the Bar
Counci! of Iandia who, in turn, should
select from the Panel and then the Fuesi-
dent should appoint them after ratifica-
tion by Parliament. In the first instance,
apart from the fuct that such a suggestion
is unworkable, T say, all these suggestions
had becn contemplated and many other
suggestions had been contemplated  und
discussed in the Constituent Assembly,

Apart from the fact that it is unwork-

able, I cannot think of Government
abdicating ity responsibility and  sharing
it with somchody elsc. If the Govern-

ment does right, it s right and it §s sdp-
ported by the people. If the Govern-
ment does anyithing wrong and, if the
people regard it as wrong. the Govern-
ment which is backed by the majority of
the people has to face the people. There-
fore, I cannot accept a proposition that
in the malter of basic responsibilities of the
appointment of Judges or, for that matter
the Chief Justice of India, the Govern-
ment can abdicate its own responsibility
and sharing it with anyone else.

Here, for example, three senior most
Judges, one of whom or, perhaps, ull ot
whom will themselves be aspirant for
nomination to the position of the Chicf
Justive of India are to recommend «
Panel. To me, it seems to be something
unworkable. If you think of a Pancl,
surcly, you do not think of people who
are themselves involved in the appoint-
ment or who will bhe involved in the

appointment. Thercfore, I have no hes:-
tation in rejecting these suggestions out-
right.

In the Constituent Assembly, 1three

suggestions were made. One was that the
Judges of the Supreme Court should be
appointed with the concurrence of the
Chief Justice of India; the other was (hat
the appointment made by the President
should be subject to confirmation by two-
third majority vote in Parliament and the
third was that they should be appointed
in consultation with the Council of States.
These are the threc out of many alterna-
tives which were discussed in the Consii-
tuent Assembly and were turned down.
Ultimately, what was said was that the
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inbuilt mechanism which is there in the
provisions of the Constitution, namely, in
certain circumstances, yor: have an obliga-
tion to consult, is itselt enough restraint
on appointments which are undesirabie.
The word “concurrence”™ was taken away
and substituted by the word “consulta-
tion”. This is very significant.

I am not in a position to accept any of
the suggestions that the Government
should evolve anyv other machinery for thz
appointment of Judges so that the Gov-
ernment  abdicutes its responsibility and
leaves the appointment of the Judges of
the Supreme Court or the Chief Justice
of India to some other outside authority.

Most of the other points that were
referred to were, as T said, the
which were referred in the earlier Jebate.
They have been answered on more than one
occasion in the House. As I said, it is
a matter which is in court and I do not
want to go either into the legality or the
factual aspect of the dispute in any
greater detail than what 1 have done
now.

same

I strongly commend to the House that
it will not accept the proposed Bill of
the hon. Member, Shri Vajpayee.

T3]
=7 mEa fagrY avaedy (mnfaae)
f smae wEen, 1 ot o fom wraeft

Feeqt ¥ woq =7 swxe fer &, F 377

qgErs 91 ATgAT § § A% #Y 4
e fremr @ o1 fagas

1971 ® 9o f@orr o g1 #i #%
fagns & SEodt % #@r g fF o
qug ag wiwET G 4 geEe
¥3g AMyifaFr T & aw 1§ w1w
ISFT AT 3T AFAT & FoAeE v
FraarimATa, AT aw wra gy g
aTT FY FTARAT A 3T AqFT A qfea
F A1

16.00 hrs.

Junener wEred, fagaw & fadr 7
oF aa Fg- e afresaw 9w
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[+ wew fagrdr wrowedt]

® gEow  FE  qEgEEW &
fegr  Smam, oy wTHAl F+T
Fr g fomd w1 w9 wew
g W E o gmEr fmmr fiw §
FRAL FTATE ! THATZ T OF I
NITE &R 73 A7 & fF I
A Ffezw 7EET 7 Ao 37T ¥ A
ug fear a1 | ofes a5 a& frarsra=war
oo famr g BFowmw oarg
QT TH J I FTE AT FTENT ?
I frazw g oza 7 o feem
1 FOET 77 A1 & (R v A% wfezy
¥ frafer ¥ amaifor afesre g
TAHAA | TR OF aqwT E AR
IO WALGT AT qfaAT H #r T
2 gffoe ofers afamg o a3 &
ST A9 & IR UF @YW qg A
& 9787 319(3) fam #3gm w1
=T §

“*Notwithstanding anything in &lause
(1), the President may by order re-
move from office the Chairman or any
Service
Commission if the Chairman or such
other member, as the case may be—

other member of a Public

is in the opinion of the President,
unfit to continue in office by reason

ot infirmity of mind or body.”

gH9 WOA gfawT ¥ 37 a9 #
agrEr #1 ¢ fF e w18 aar st
g1 31 799 71faeg #7 5% & g @)
T AFAT AT AOLIA TH 2T ARG & o

SHR1 A. K. M. ISHAQUE (Basirhat):
They stand on totally different footings.
Commission and
of Supreme

one is Public Service
the other is Chief Justice
Court,

st e fag i weEy: ¥ gue R
71 2 zagnie 371 R e 1 ew Ay
ST% Ffeew gAmy T § 9g faAr ¥
T AR & &F 7 1 A ;T feAr S
T w7 & fir g afrssaw o A1 e
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sfeeg #am w1 dEAT X fIg W)
Ia® qrq dfage ¥ gy §mygT @
s g fr Tzl #1 38 wfas
grr f& wwe gar s wfeew Awd
T AIEFE g @Y Argr et § Tegafy
I F2T FFY &

SHRI A. K. M. ISHAQUE: He cannot
remove them without impeaching.

=5t wzs fagry atwady: 3z A
afag@ @ gWgs FWI vy @t 2

weg Aty #it frrfay afoea &
ISR 97 gAY 0% 19 4T 25 a7
q% FAATA TEN AT § FTEIZIAAA
=1 v 3P fom 7w & ) gAo
uHo "Hiva: a1 ATy f3fu a=lr & fag
IRM 4 fmam qEihads F e F 7a-
T W T 8, TR IET wAT AEAT
= .
g
“The provisions for the appointmcul
of the Chief Justice of the Supreme
Court and the Chief Justices of High
Courts do not call for any discussion
since, by convention, the seniormost
judge is appointed as the Chief Justice.
The convention is based on the vicw
that, on the whole, the interests ot
judicial administration are better served
by eliminating the exercise of discre-
tionary power in the appointing autho-
rities than by the search for the bes:
man.”
ag off 173 F1 gfuma &) R
dfaarm F faafm & %%+ famx g6 n@al
TF 99 q2HT TEI AT AT H g
7 afemaw 5 %1 Sr% wfreg a9y A
qfvardY &1 afeeam =+ fagr )

ot fafa 7=t & @ ww for
Jgq @A g ' g 9w afew #)
Frafe 3 st st e sifirers
RS & 1 3Efay &% ag quuT frar
¢ forem wq@< a7 Fr atgr 9T
aifer fr =@ Hifagc @ w9
% aftzg g1 gaR fow o faw
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N ¥ dfaam F A owreTT A § IAA
IAF w8 T o & A mey qgew -
arfere A w7 @ WX 99 HTER I
frafe % Swg g & 1w fFgn sn
arfg ST sarent Fi1 afz fafy w6y w7
A3 A ¥ fagas Y gramEHar @ Tl
a1 | (08I1A) fagm ¥ a7 woee AL
g fr afvem a7 % Ffezq a@man
Frrm, TaR «fagr @ #@lv osEr A
AT 7 3819 2 W FgAT 2 PR Aw A
R Z§ F7 g0 wEr wifgm

79 9% 97 198 g &[5 g7 AT
gis &7 frgfaq & are 7 gug famre
fafama 3 frar § A 537 £ 3 9
Wt #8271 2 fr 7w fwdl graer § faam
fowd 78t fFmr sa@r #gar 3 f%
frzrat g1 7 9g7 9% Ffezg g™
&1 fafsar faar & 7, frerfon &3
7, fx 5T arz frasr e Ffeza garan
Sy § FRAATE ag qedt F famda g
UF AMAI 9K V@A § 99 A%
wfem fwo wfFar framx gt w@
7 "R 3ITA; 9wg R ags
& eufgq 1 Frw Jfeeg gat &1 qamdA
AT AT GHW FE F FA; T A {3y
we fFar a1, evvr oy 37 FY gl
Q@ Ar & AT AEAT F oAAT ITH
qUTE AT &1 TE 4) G g TI0 G AT
fa& arze &7 afsq e am@r g WAl
afteaw w9 § 9g =re wfzd T8
FATAT FOAAT 7

e g€ A § ORI gr
qrfgm gawATa w1 & Tt g1 HET
STgaT g1 wfeq 991 faFa agr g 77
& o1 §8 FETI 93 qEATAA 95 FI A
ATTHRT GHT IAH TTHI T TR & 95
N g w faar may § fe oo @
vgrdrs’’ feq o g 7 afdes a9 ¥

The Government denies that the Tudges

who have been superseded were eminemt
Judges.
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Fgim Faw # T AW giw
FIE H A9 qATAT 9T, 3IAH! F1G4T
dgFT FAQT g1 AR 9% Afeeq
a1 AT ag wET g Afe amr wee
98 T Ioz FA ¥ fA0 grE N ¥ ag
gfrifas &7 f5 § 999 efre S9W
gl a?

SHRI A. K. M. ISHAQUE: He wu

not s¢ eminent as 1o become the Chiel
Justice,

&l sEw fard awwed) o mwd
nfeifaz o €1 T 21

a7 AT gy WAt Tas g 1 fafy
g1 F s1zezER Yy F oinsfEe €1 gqt
wfgifazam faar 2 w1 3w afe 3 fas |
7z WA FE1AL 2 2T § A7 A7 Q0L 5AT
Z gzavm FAaA EE 2 fw st mr
AT 97 cArfaeg ATRAts faar 97wy
AATEAT ART 4 RIAEA TIIR F
qAAR ATHRT & (FUTH fAora 3
fag a7 Freqa s fafa o=l wgmm &
zaifa A1 AEALHTT HOAH & WM
% 1F mET TEAIEF AT ARAT
2 Y A A AT AT OF §
afzga {99%r =917 &igym F1 =oF
FAGTINE 1o Bt S Rl B 1 & S~ ¢ 11
fam #3¥ IrdT A1 gvar Fagerare @ar
g1 g afwa o1 wiza goTe gaew 7
3 a1 FF 28 OF w7 Tifey ot T
& AER F7, 20 OF T Ay JT FAT
Afwa gt ofeq w67 Al7w a7 weay
Fqr 2 ? e T fegrag A ¥ g6t av
femtolt &7 oY FF 5% @4 < qiFa gt om
Afwa gifa frzme 213 5 am frefy
Ao 7 g fawr ar w8 afaw
fadl 541 mgr=a 39 AT qv faegar
FTE )V ITEMIAGREIT AT AT 1
FaE g1 fear Hfeq 35 797 qv T4
qra oY fF Fa1 9FR 9 T R fF
gitr 2 & o9 /R 9&7 ity
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SHRI H. R. GOKHALE: I have suaid

it so many times.

SHRI ATAL  BIHARI VAJPAY[E:
Please sav it once more,

SHRI H. R. GOKHALE: T have said

it s0 many times,

sy mza G TraeaY - wd fafiy
#74T 7 gar faar & fr omat s
F W17 A FgT FF AAT E I FE
¥ wfezrzad wraza Ty, § e
Ffom foeEe & awr @mar g TEA
EE A I VN - B A B S
I FAT TRAT 3 |

M gFo WTTo Ar@E: T A A
qzrg ?

s mza faz<t e

I am reading from the
It says:

“The respondents claim that Parlia-
ment can abrogate fundamental rights
such as freedom of speech and expres-
sion, freedom to form associations or
unions and freedom of religion. They
claim that democracy can even be re
placed and one-Party rule established.
Indeed, short of repeal of the Consti-
tution, any form of Government with
no freedom to the citizens can be set
up by Parliament by exercising ity
powers under Art. 368.”

JUTEAR WEIRA, I FY 606K A
ag &g1 A & qifsrarre #7 afoer
FY TFA qTAY AT AZ) & I qG DL
FzoEt F A H Aig da F FT
T & A wfmme A o @
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AT 72 &1 a5y fafy W@ w@Em
T T 4 ar wfaase g fgw
1 gHAe 3L @ 9 1 fafg =&y
WgIRT F W I R A e
g AHEAZ faet T 7= F v A7 QY
# 7 %y a7 fo wIT ;T HIHIE O3EE
F1 TILAE AT T 8T § A
am Afams O Fifar, ey
Fitwr afeT 9z ¥ v ez gi= g
18 91 arfAarae 74T & W7 /Y maT
qE 97 FAA g ARG T W
FTET A FTFAFAT B A E L FAAH
weTHe IIA 79 47 WA a7 ag
S, ag AT aw Agt a9 ferr sea

g1

SHRI H. R. GOKHALE: This was
placed in the manifesto.
SHRI ATAL BIHARI VAJPAYEE'

emphasis  on
abrogation of

But, your manifesto laid
garibi hatao  and not
Fundamental Rights,

gafar & 3 wEr g WAt
oA I OAT T JAAF AT
war Agd & At wwa wfzr fw
g wiwaafa &1 ea774T F1 A7 T2y
TET & AT AT T g AT Ay ?

sareder S, ¥ wgar g fr o
iz A T H difge &) forw fey
aifardz g8 dFaa &1 AETARY
& 734 F1 favig w2 fowr fag ag
afeardz arafo % qAS afawrgy
®T HAT LA F7 WAA TN IA)
fa7 wiferariiz styar frg aecfra £33
BIS [ | W wmAy oA ww
FAE DHATH F9971 F T AT
wifgr FEtzyiz  ggvaet gawr
=ifea, 77 gfaurs F1 fratr Far ;Tﬁ@r
afea 919 19 ¥ forr 1w Prfose gt
AT T FHT 5% Ffqera qAqT
AT F afeads @ wv g
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affT 368 & wedna THY waFT AT
Tra T sy @r e 1 TE whaw 7
T &Y 7 W F I et wr s
WA 3 faem gy owwr fw
qifmeraz FEigqed b Tfaw 37T
# ofeada @ #@ "R IR
< F Fwad F) Odag § A
ged qxan | fow a7 ag  arfearde
oar &3 T faF w1
afed svAT T q7% 047 #40 TG
aar b7 W s w1 g
FAA HT A AT Fgd BT FTEA
Fqiz? #1 A AW F AA 7 T
ferm g AfT 7. Jg WA ¥ 7 W
q& wr wd, § At iy s
BT TEA AT IHA AW AT AT
qITE WA 9 F% ¥ gAfAy ArT 7 FEr
qr % miTrHz &7 wqfgFw § IE
FTAT F1 TH FTF | TZ AfGEL
qifFarTz &7 fRaT 3 @ faon

oY gae U« A Ty
(Fastrararz) : & %33 AFA FT T
T T E @ qFAT | AT

G AT )

oY wew fagrd A T
&, 9 BEW AN & AT A wEAE
A FY gFA 2 | TE W BT woff=r
Sfifaey #eaT & | WOT AL H @A
& afw F17 T Y # A
$iT  TF A AW N 2
el T L 15 i A L2
£ WEAT ¥ | WY e
12 v dfqaT & doA ¥ A § )
¥fF I Ay F1 {67 FEAT F AW
qEAT A FFWT I | AT FAT-
far T gfw A F ¥ o TS
& v gt gt faeTd #F g & fom
TS @ AT Al § 1 ACed
o FY 6w afed AT AW
T T AT 1 A IEH s
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FAT 2 AT ™F  SaEE o PRy @

. @FaT g fF o wg fiw fiew

TTEH g I § a1 wrgee o, qR
FILIAL AT TIFETT T & form )y
faar & ...

o R w5 I (T ) ¢ wAT
sfaqmadr  wneE #7187 ar |

sft wew fagrd Al o T
FANAAT wATT AT E A a9 qAH
FE §F GATHT 7 WA IT Al
gaw FlE &F @A FIq 2, AN
= ez 727 AT AR P (vamEw)
" e =g afgamaa € o T 0=
R g7 A | fRdE g
Zag &9 79 FOT 7 g8 ¥ 9T
FIH AT T 7

g Tt fufmaen § Fer
ma & fr Gifarfea A afsfaad wr
o grem 1 39 fam owgw &
a3 ANT ¥ YR & fF gEres
TEEw A9, e fafss
FT &1 T aTa T Wi FAIC
AaeA A wErEr | ¥ awgar g fw
o FAAT ¥ gt fifmes 1y
£ 1 99 = wiEfET 19 F quriw A%
fifag | FFRL FT IAT I F ITAR-
frea fafmoe &1 Fmaw &3 Afe
WA fafad FE a0 F T
fafrraer &1 gwIAT FA, T AT 9%
% AR F IEefeew fyfee
1 GIHEA TFT F97 T | wAT
Fg RITHTT TZZH T FAT T T 2
ar Trfa fafaes #1 ggrd & art
3, o 97 safea fafmesr qx
TT FE FT GTA FET AT 2 qT FET
arr & fF & sfefmfas =6 &
arfa? Taifera fafmase sfezfrifasr
gt & oz awavqr few A et 2 9
a5 @ i W R ge
3T A &, AT HENEgE Ay & ?
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[ wex fegr@ mwat

g1 mar g fF g w1€ & w1

TaiEzy fafmTes &1 goa gt @)
Ffr FIFT I &, AN F @q fAm
fzar sredizana # fF eraifaea fafm-
qoq Frezfoafas AT g . . (v@anrm)
qA7  ATFT FR FZ HgT T@AAIEH
fifeg1sq 97 @=L IRar § AR
gitw i ¥ 990 F fA1 a8 whaarg
FI0 Az 2 0% 97 Trovfazs fafmam
& g137 fAra3 arafagm § 9O
7 % ziarfrzy fafeaesg 1 gzmHzA
TTIF F FTTH AD AT AFAT § )
I ITTHATLA AN | AT HAR
g7 1 ATETTZHAANLA AT T AAT 4
TR T RIWZA WIIA F {gAAAT
F3 AT, FA W7 sraviFEg el
Fagis a7 wET | waw FT fRar
F7 UT FTACILH AL FET JT AM-
9. f7%0 T 2AGTAAT 97 WGEH FOT
o7 qvA § qgaeT ¥ wfaqor & a7
I worer F7 oFvo o fafg A&
FioqIIM ZAILY A FTAT T FAIETT
g wrAr | AIIT F AT AAAT
FragIam am A g 1A F oA
91 A7 & orx fagas ov T 2
Fiqr g 1w fagaw =wr fea

X

srar - JfgT

MR. DEPUTY-SPEAKER: This being
the Constitution (Amendment) Bill, it has
to be disposed of by a special majority.

The question is:

“That the Bill further to amend the
Constitution of India, be taken into
consideration.”

The Lok Sabhg divided:
Division No. 5]
(16. 26 brs.

AYES
Stmar Guha, Shri
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Mavalankar, Shri P, G.
Lalji Bhai, Shri
Shakya, Shri Maha Deepak Singh
Vajpayee, Shri Atal Bihari
Bade, Shri R. V.
Chowhan, Shri Bharat Singh
NOES
Apa, Shri Syed Ahmed
Ahirwar, Shri Nathu Ram
Alagesan, Shri O. V,

Ambesh, Shri

Ansuri, Shri Ziaur Rahman
Awdhesh Chandra Singh, Shri
Bajpai, Shri Vidya Dhar
Banerjee, Shri §S. M,

Barua, Shri Bedabrata
Basappa. Shri K,

Basumatari, Shri D.

Bhaura, Shri B. S.

Bist, Shri Narendra Singh
Chandra Gowda, Shri D. B.

Chaturvedi, Shri Rohan Lal
Chaudhary, Shri Nitiraj Singh
Daga, Shri M. C,

Dalbir Singh, Shri
Darbara Singh, Shri

Doda, Shri Hiralal
Dumada, Shri L. XK.
Dwivedi, Shri Nageshwar
Engti, Shri Biren

Gavit, Shri T. H.

Gogoi, Shri Tarup

Gokhale, Shri H. R.
Gomango, Shri Giridhar
Gopal, Shri K.

Gowda, Shri Pampan
Hari Singh, Shri
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Ishaque, Shri A. K, M.
Joshi, Shrimati Subhadra

Kadannappalli, Shri Ramachandran

Kahandole, Shri Z. M.
Kailas, Dr.

Kapur, Shri Sat Pal

Kedar Nath Singh, Shri
Kinder Lal, Shri

Kisku, Shri A, K.

Malaviya, Shri K. D.
Mirdha, Shri Nathu Ram
Mishra, Shri Bibhutt

Mishra, Shri Jugannath
Maodi, Shri Shrikishan
Mohapatra, Shri Shyam Sunder
Mohsin, Shri F. H.

Nahata, Shri Amrit

Naik, Shri B. V.

Oraon, Shri Tunma

Pandcy, Shri Damodar
Pandcy, Shri Krishna Chandra
Pandey, Shri Turkeshwar
Partap Singh. Shri
Parthasarathy, Shri P,
Paswan, Shri Ram Bhagat
Patnaik, Shri Bunumall
Patnaik, Shri J. B.

Raghu Ramaiah, Shri K.
Rai, Shrimati Sahodrabaj
Reddy, Shri M. Ram Gopal
Richhariya, Dr. Govind Das
Rohatgi, Shrimati Sushila
Sadhu Ram, Shri

Samanta, Shri S. C.

Sarkar, Shri Sukti Kumar
Satish Chandra, Shri
Shailani, Shri Chandra
Shankaranand, Shri B.
Sharma, Shri Nawal Kishore
Shastri, Shri Sheopujan
Shemnoy, Shri P. R.
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Shivnath Singh, Shri
Shukla, Shri B. R.
Siddheshwar Prasad, Shri
Subramaniam, Shri C.
Swaminathan, Shri R. V.
Tiwary, Shri D. N.
Tiwary, Shri K. N.

Tula Ram, Shri
fnnikrishnan, Shri K. P.
Virbhadra Singh, Shri
Yadav, Shri R. P.

MR. DEPUTY-SPEAKER: The result®
of the division is:

Ayes: 7, Noes; 82

The motion does not have the requisite
majority and it is lost.

The motion was negatived.

MR. DEPUTY-SPEAKER: The next
Bill stands in the name of Shii P. M.
Mehta, The hon. Member is absent.
So, we take up the next Bill.

16.30 hrs

RE. CONSTITUTION (AMENDMENT)
BILL

[INSERTION OF NEW ARTICLE 339A] by

Shri S. M. Siddayya

MR. DEPUTY-SPEAKER: The next
Bill stands in the name of Shri S. M.
Siddayya. This Bill requires the recom-
mendation of the President which he
has not even asked for, and, therefore, I
do not think that we can take it up.

SHRI S. M. BANERIJEE (Kanpur):
Why? Why has the delay taken place?

MR. DEPUTY-SPEAKER: Under
article 117 (3) of the Constitution, if a
Bill involves expenditure out of the

*Shri T. Sohan Lal also recorded

Lis vote for Noes.



