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12.56 krs.
PAPER LAID ON THE TABLE

NOTIFICATION UNDIR ALL-IND1A SERVICES
AcT.

THE MINISTER OF STATE IN THE
MINISTRY OF HOME AFFAIRS AND
IN THE DEPARTMENT OF PERSO-
NNEL (SHRI RAM NIWAS MIR-
DHA):

I beg to lay on the Table: —

A copy of Notification No. G.S.R.
1278 (Hindi and English versions)
published in Gazette of India dated
the 1st December, 1973, containing
Corrigenda to Notification No. G.S.R.
433(E) dated the 9th October, 1972,
under sub-section (2) of section 3
of the All India Services Act, 1951.
{Placed in Library. See No. LT-

5973/73].

12.55% brs.
MESSAGE FROM RAJYA SABHA

SECRETARY-GENERAL: Sir, I
have to report the following message
received from the Secretary-General
of Rajya Sabha:—

“In accordance with the provisions
of rule 127 of the Rules of Procedure
and Condct of Business in the Rajya
Sabha, 1 am.directed to inform the
Lok Sabha that the Rajya Sabha,
at its sitting held on the 10th De-
cember, 1973 agreed without any
amendment to the Burn Company
and Indian Standard, Wagon Com-
pany (Taking over of Management)
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Bill, 1873, which was passed by the
Lok Sabha at its sitting held on the
6th December, 1973.”

12.56 brs.

RE ALLEGED FAILURE OF U.P.
GOVERNOR TO SUMMON THE
LEGISLATIVE ASSEMBLY

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
H. R. GOKHALE): Having considered
the points raised by hon. Members
yesterday with regard to the alleged
failure of the Governor of UP to sum-
mon the ssembly within a period of six
months, I have to make this submis-
sion that there has been no contra-
vention or no violation of any consti-
tutional provision.

Two articles are directly concerned
in our coming to a decision on this
matter. One is article 174(1) and the
other is article 356. Both will kave to
be read together and in harmony. Ar-
ticle 174(1) does two things. It en-
joins on the Governor to call the
Assembly, and it also enjoins that the
Assembly should be called within a
specified period of six months, the
period beginning from the last day of
the last session and the beginning of
the first day of the next session. But
as I had said, article 174 also confers
a power on the Governor to summon
the Assembly, without which power be
could not have summoned the Assem-
bly. That is where article 356 in my
submission comes in for consideration.

It is not necessary to refer to the
whole of article 356 because amongst
other matters there are two matters
which are important and relevant for
the present purpose. One is that bv
the Presidential Proclamation under
article 856, he can declare that the
powers of the legislature of the State
shall be exercisable by or under the
authority of Parliament, and secondly
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[Shri H. R. Gokhale]
be can make such incidental and con-
sequential provisions including the
provisions for suspending in whole or
in part the operation of any provisions
cf the Constitution relating to any
body or authority of the State. Any
bedy or authority of the State would
also include the legislature of the
State, rie, 11

In this particular case, a Proclama-
tion was issued under article 356. It is
nct necessary again to refer to the
whole Proclamation because we are
concerned only with one point. The
two relevant portions of the Procla-
mation are that the President first of
all declared that the powers of the
legislature of the State shall be exer-
cisable by or under the authority of
Parliament, and he also declared that
he was making the following inciden-
tal and consequential provisions sus-
pending the application of provisiong of
the Constitution, one of them being
clause 1 of article 174.

Therefore, it is clear that as soon
as the Proclamation was issued under
article 356, clause 1 of article 174
which gives the power to the Governor
to summon the Assembly had been
trought under suspension, with the
result that during the period of the
Prcclamation, the Governor could not
have summoned the Assembly, for two
reasons, firstly because his power was
in abeyance since article 174 itself as
under suspension and secondly be-
cause Parliament had assumed the
powers of the State Legislature and the
President had to exercise those powers
ty authority of Parliament, and, there-
fore, the legislative authority during
that period was only Parliament and
the President exercising power under
the authority of Parliament.

Now, it is known that when a certain
period is prescribed within which an
authority or a person has to act, if that
authority itself is disabled from acting
during that period, the period during
which it is so disabled has to be ex-
cluded from the calculation of the
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original injunction within which it ex-
pired. That is the normal principle of
interpretation accepted in law. There-
fore, my submission is that when you
calculate the six months' period as
laid down in article 174(1), the period
during which the Proclamation -was
in force when article 174(1) was
under suspension and the Governor
could not have summoned the Assem-
bly has to be excluded from calcula-
tion, and if it is so excluded, the six
months’ period is not over, and my
submission is that this is the correct
interpretation which I am putting for-
ward for the consideration of the
House, and the period of six months
not having been over and still being
left, there could be no violation or
contravention of the provisions of the
Constitution.
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SHRI SHYAMNANDAN MISHRA
(Begusarai): I have to make one or
two submissions with regard to this
because I had raised this matter even
yesterday.

MR. SPEAKER: He has made a

statement,

SHRI SHYAMNANDAN MISHRA:
We ag Parliament have exercised cer-
tain powers during that period and we
are directly involved.

My submisgion is brief. The hon.
Law Minister has said that the period
during which art. 174 was suspended
has to be excluded. Then the ques-
tion arises as to how is the computa-
tion to be made, with regard to this
six-month period; or is the computa-
tion with regard to the six-month
period now completely irrelevant in
the circumstances?

SHRI H. R. GOKHALE: Not at all.

SHRI SHYAMNANDAN MISHRA:
Is it that there cannot be any computa-
tion about the six-month period? So
there must be a certain calculus deter.
mining the six-month period in the
given circumstances. How? My con-
tention is that the Assembly has
ceased to exist and I can establish
it. The Assembly has ceased to exist
because within the six-month period
the Assembly has not been called.

The hon. Law Minister said, rightly
quoting from the Proclamation, that
174(1) has been suspended. But
174(2) has not been suspended. Arti-
cle 174 has two clauges; one relates
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to the summoning of the' Assembly and
also summoning it within a particular
period. The other, 174(2) relates to
the prorogation and the dissolution gt
the Assembly. What is the reason that
174(1) has been - suspended and but
174(2) has not been? Of the same
article of the Constitution, ope clause
18 suspended and the other is not.

Now, what 1 am trying to argue is
that there is a rationale behind it. If
174(2) has not been suspended, it
means that the act of prorogation has
either been exercised or it has not been
exercised. I really do not know what
is the position—whether the President
has prorogued the Assembly or not
If the President has prorogued the As-
sembly, then a certain consequence
flows from it. If it has not been proro-
gued, another consequence flows. If
it has been prorogued, the table has
been swept clean the proceedings
tention of the Constitution? My argu-
before the house had been swept
clean. The question that arises is.
that for what the former Assembly was
seeking to do and what it was in the
midst of doing should ome have to
wait indefinitely for that to be re-
vived. Is it not a very e i
situation that we as Parliament seek to
do something, and find ourselves in the
midst of doing something, and then
those things are taken away from the
Table and we are asked indefinitely
to wait? Could that be the in-
tention of the Constitution? My argu-
ment is that the Constitution. would
required that the earliest possible op-
portunity should be given to the legis-
lature for reviving those proceedings
before it.

This is the most important point.
to consider. Place yourself in the
position of the legislature.
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MR. SPEAKER: I am not going to

controvert you; I am not going to
argue that. Please sit down.
“SHRI SHYAMNANDAN MISHRA:
I am asking for clarification. There-
fore, the six months period would
apply because the earliest opportunity
bas to be given to the legislature to
revive those very proceedings.

The second reason is that the Presi-
dent passed certain legislations during
this period. Those legislations were
not evep passed by Parliament though
certain legislations were passei by the
President. What is the duty indicated
in those circumstances? The Presiden-
tial Acts must be placed befcre the
State legislature.

For the ordinance, there is a specific
provision that the ordinance has to be
placed before Parliament and approved
by Parliament within a particular
period. Similarly the Presidential
-Acts will have to be placed before the
State legislature at the earliest oppor-
tunity.

Therefore, on both these grounds,
the Assembly must be convened at
the earliest. When the hon. Minister
says that the limitation of six
months period would not apply, I
would ask, where is the provision in
the Constitution that the limitation of
six months would not apply.
He says it is according to the normal
interpretation of the law, But the
constitutional law would not go by
that. So far as the Constitution is
concerned, we would not go by the
normal interpretation of the law. We
would go by the specific provision in
the Constitution.

MR. SPEAKER: Kindly conclude.

BHRI SHYAMNANDAN MISHRA:
Only one thing more. The Assembly
was continuing, and they felt that the
Assembly should remain susoended and
within the six months period it should
not operate. But the revocation was
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done within the six months period.
Now the proclamation was approv-
ed by the Lok Sabha; and it bécome
effective on 9-8-1973. The proclamation
was revoked on8-11-1973. So, it was
only a three month period. If the
period of six months fell witkin the
period, the proclamation was in vogue
it would begin operating. And then,
the life of the Assembly was revived,
And then, there is no specific provi-
gion in the Constitution which permits
the computation to be based on the
exclusion of the period during sus-
pension. So, I think that the As-
sembly has ceased to exist.
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“If at any time it appears to the
President that a question of law or
fact has arisen, or is likely to arise,
which is of such a nature and of
such public importance that it is
expedient to obtain the opinion of
the Supreme Court upon it, he may

1
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refer the question to that Court for
consideration and the Court may,
after such hearing as it thinks fit.
report to the President its opinion
thereon.”
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MR. SPEAKER: I allowed the
gentlemen who brought this motion;
that is all. I did not allow others.
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SHRI P. G. MAVALANKAR
(Ahmedabad): Why don't you, Sir,
allow a discussion at an early date?
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