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STATUTORY RESOLUTIONS RE.

DISAPPROVAL OF MAINTENANCE

OF INTERNAL SECURITY ORDI-

NANCES AND MAINTENANCE OF

INTERNAL SECURITY (AMEND-
MENT) BILL

MR. CHAIRMAN: Now, we take up
the next item—item No. 18, But, be-
fore that, I want to know from the
hon. Minister how much time is allot-
ted to this.

THE MINISTER OF WORKS AND
HOUSING AND PARLIAMENTARY
AFFAIRS (SHRI K. RAGHURAMAI-
AH): Sir, I suggest four hours for the
consideration stage and one nour for
the clause-by-clause and Third Read-

ing.

MR. CHAIRMAN: I think the House
agrees that we shall have four hours for
consideration of this Bill and the Sta-
tutory Resolution and one hour for the
clause-by-clause consideration. At
present we have five hours—four
hourg for the Statutery Resolution and
the Bill and one hour only for clause-
by-clause consideration and third

reading.

Let us first take up item No. 18—
Statutory Resolution. Shri Chandrap-
pan or Shri Indrajit Gupta.

SHRI INDRAJIT GUPTA (Alipore):
Sir, I beg to move:

“This House disapproveg of the
Maintenance of Internal Security
(Third Amendment) Ordinance,
1975 (Ordinance No. 16 of 1975)
promulgated by the President on the
17th October, 1975.”

Of course, the discussion will cover
the other Ordinance top and. there-
fore, perhaps, I want to make my re-
marks covering all aspects of this
question. I am here to opposs both
the amendments.

I have ftried to understand what ex-
actly the Government is trying to do.
You might remember that during the
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last session, in the month of July, an
amending Bill was brought to the
same Maintenance of Internal Secu-
rity Act and thos2 amendments also
were criticised by us here.

On the 25th of July, in the discus-
sion here, the hon, Home Minister had
said this—I am pot now reading from
the extensive records but from this
printed summary which will gerve my
purpose.

“In an extraordinary situation
where the entire administrative ma-
chinery throughowt the eduntry was
continuously engaged in maintain-
ing extreme vigil against the acti-
vities of subversive elements, it
became also mnecessary to prevent
the diversion of law enforcement
agencieg to other work that might
arise from litigations started by per-
sons which fell within' the course of
the above aetion. The Presidential
Order was, therefore, issued under
Article 359 on the 27th of June, 1975
suspending the right of any person
to move a court for the enforcement
of certain specific fundamental
rights mentioned in Part III of the
Constitution which' were relevant to
the preventive action which the Go-
vernment haq been compelled to
take in the larger interests of the
country ag a whole”.

This is what the Minister has said in
part. Now, from this what I under-
stood was that their main purpose
wag to tighten' up the provisions of
the Maintenance of Internal Security
Bill in such a way that there would
be no loophole left for any person de-
tained under that Aect to start any
kind of litigation or to ge in for any
kind of an approach to the courts
which may require judicial process.
The Minister was quite' frank and he
said that if that happened, then all
our administrative machinery might
get diverted to trying to combat this
litigation. So, in order top save them
from that bother ang to let them con-
centrate on fighting subversion and
so gn, thig Presidential Order had
been promulgated. Then, even at that
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830 aﬂﬂi"ﬂ that fime" and a new Sec-
tlop 18 wag addeg to the Act at that
time so that a detenu could not claim
any right to persona] liberty by virtue
of patural law or commop law—if
there was any at that time but now
we do net know whether there is any
common law or natural law which
guaranteeg & person’s personal liber-
ty. Any way.

Sir, this inter-session period has
been used to promulgate by ordinance
some further amendments—not once
but twice—and all those have now
come in g consolidated form in the
new Amending Bill. I am not a law-
ver but &g far as I am able to under-
stand thig present Bil] which is now
being considered—the amendments
which are being proposed—I really do
not understand what is the purpose of
these gmendments. As far ag I have
understood them I find that there ¢re
five or six purposes.

. The purport of these amendments
15 firstly that if a person’s detention is
terminated by virtue of either expiry
or revocation of the detention order—
not only expiry but the detaining
suthority may itself decide to revoke
'he detention order—even after that
a fresh detention order can be issued
against that person even without new
facty being there after that expiry or
revocation, Thig wag already there as
8 result of the amendment passed in
July last year. What does the new
amendment say? It seems to be a
great act of generosity on the part of
the Government. There is a proviso.
quote:

“Provided that in a case where no
fresh facts have arisen after the ex-
Piry or revoeation ef the earller de-
tention order made against such
Person, the maximum periog for

Ord. & M5, (Amdt.) Bil

which such person may be detained
in pursusnce of the subsequent de-
tention order shall, in no case, ex-
tend beyond the explry of a period
of twelve months from the date of
detention under the earlier deten-
tion prder or the expiry of the de-
fence and Internal Security of [ndia
Act, 19871, whichever is later.”

So, here even if no fresh facts have
come to Jight after the expiry or re-
vocation of the earlier detention
order—and to that extent I am eli-
gible to be set flee—1 can be re-de-
tained but the Government iz saymg
with great magnanimity that T -will
no{ be kept behind the bars for moare
than 12 months. The words used nere
are ‘whichever ig later’ and not ‘which
ever is earller’. This is the flrst am-
endment as I understand it though I
should like him to state also that
where the order is revoked—I can
understand where it expireg of its own
accord under the existing law—by the
detgining authority I think they will
revoke it on the basms of some consi-
dered decision ang then why do thev
visualise immediately that a persan
will have to be re-detained. If it is so
why did they revoke the earlier ordar?
1 do not know what does this mean
Please explain the legal intricacies

The second amendment is that the
mere declaration bv a Btate Govern-
ment of the detention of any person
is heneeforth to be taken as approvai
of the State Government, I1f some
officer somewhere has detained some-
body, the approval of the State Gov-
ernment in terms of what approval
should mean 1s not necessary now. AS
long gs they issue a declaration to the
effect that such and such a person has
been detained, that declaration will be
aquated with the approval by the State
Government. This is how I under-
stand this.

Thirdly, of course there will be mno
communication of the grounds of de-
tention or of the materials or informa-
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tion or anything on which the deten-
tion is based, nor will the person de-
talned have any of mak~
ing a representation against the decla-
vation in respect of the detention' If
Government says, “We cannot supply
him with the grounds of detention
because they are hased on confiden-
tial matters submitted by our intelli-
gence gervice”, I understand. But
when you detain somebody, even if
You do not supply lum the grounds.
why should you prevent him from
making a representation 1f he wants
to? I do not understand this at all.
You lock me up You do not give me
any grounds You just issue 5 decla-
ration gaying “You are detained under
MISA” Therefore, T am not entitled
even to make a representation against
it> Why not* If I fee] that I have
been detaned unjustifiably, why
should I not be permitted to say, “This
1g what I was doing and I have heen
locked up unjustifiably™? What is the
1dea? After all I cannot represent
against the grounds because the
grounds are not supplied to me But
you will not allow me t, make even
a Trepresentation against the detention
They have thought up this one durmng
the inter-session period and come for-
ward with it!

Fourthly, in the unamended Act, the
Central Government wasg supposed to
réceive a report in respect of the order
of detention from the State Govern-
ment. Instead of that, now the follow-
ing words have been substituted “re-
port the fact to the Central Govern-
ment”, T have not got so much legal
acumen to understand it. Of course,
we know what report in respect of
an order of detention and what re-
porting the fact of detention mean
Mere declaration will mean approval
Reporting the fact i3 enough m place
of gending a report Of course, they
have taken the power that if the Cen-
tral Government want, they may call
for a report from the State Govern-
ment, but the State Government 1s not
called upon on itg own to forward a
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proper report on the detention to the
Central Government. The whole
question of shutting cut the courts and
advisory boards is a far ery now. Now
something else is going on. Even
within the administrative structure of
the Central Government, the State
Governments and the officers entrust-
ed with the power of executing it,
every attempt is being made to see
that there is no kind of reporting, no
kind of gecountability, no representa-
tion and ng facilitles to be provided.
Perhaps that was not clear before and
subsequently in the light of the judg-
ments they have made it clear that the
grounds, materials or information on
which the grounds are based must be
treated as confldential as though they
are matters of State involving publhic
interest. That means, they cannot be
divulged not only to the detained per—
son but to anybody, including the
courts. The last one is that certain
detention orders which on the admis-
sicn of the Government were passed
between 25th of June and 28th of
June, are now found to have been,
\what ghould I say, illegal and certain-
I¥ not done properly and they are
ing validated retrospectively Tlus

s what I find in this Bill as far as it
I would like to ask the Govern-
ment, whiit exactly are they trying to
do? Why are they suffering from this
kind of panic? I do_pot know whe-
ther there is any kind of coordination
"at all between the legal pandits of the
Government who are entrusted with
‘the job of working out and dr@ﬁﬁﬂﬁ
these amendments and the so-cglled
}politlcal leadership of the Government.
T doubt it very much because, for ex-
ample, we are being told and I agree
with that that a big campaign is being
carried on even in certain quarters
abroad, 1n certain Western couniri.-
abioad, aganst India. People who are
big imperialist powerg or former im-
perialist powers and who have always
been sworn enemieg of democracy are
ncw attacking India for suppressing
democracy and so on. So, we can
understand the motives of thase per-
sons and I am pot worried about that.
Nobody has got any longer any {llusion
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about what are the motives of the
people in' certain quarters whether

what politically are you trying to do?
Are you trying to supply more ammu-
nition to those people to carry on more
propaganda against us?

These latest amendments have comsa
before ug not in a vacuum but they
have come before us in the context
of certain Presidential Orders whichy
have been passed under Articles 338!
and 389 of the Constitufion as a result
of which Articleg
have been suspended for the duration
of th¢ emergency. Now, I wil] come
fo that just now. The Presidential
order at least has this much virtue in
it that it is only for the duration of
the emergency. I do not know when
the emergency is going to end but that
15 a separate matter, It is assumed,
once the emergency ends, the Presi-
dential Order is also revoked. But, here
we are not dealing with the Presiden-
tial Order but we are dealing wath the
arendments which are sought to be
vut on the statute book permanently
and not for the duration of the emer-
geney. Even if the emergency s
withdrawn these amendments if they
have been passed, will remain on the
statute book. This is a much more
serious affair. But T want to know
what 1z the necessity of these amend-
ments because in the meantime these
Presidential Orders which have sus-
pended the operation of the articles
particularly 19, 21 and 22, bear on the
Guestion of arrests and detentions.
Wkat are its implications? Who am I
tn interpret the implicationsy And the
Supreme Court ig now seizeq of the
matter; arguments are golng on there
The Rupreme Court have not deli-
vercd its judgment yet but at least I
have the right to quote briefly what
hac appeared in the Press as to the
Interpretation given by the Counsel
ippearing op behalf of the Govern-
ment ag to the implication of ihe Pre-
sentia] Order. After all, they are
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appearing on behalf of the Govern-
ment and they are speaking ont behalf
of the Government. Even Shri Brah-
manandk Reddy does not say that this
is what the Presidential Order means
but his Attorney-General and Deputy
Attorney-General have gaid it there
and argued at great length for hours
together before the Supreme Court
and it is extensively quoted in the
Press. Mr. Niren De is reported as
having said: “The Attorney-General,
Mr. Niren De submitted in the Sup-
reme Court that as long as an order
under article 358 had been passed by
the President, a detenu under MISA
could not challenge his detention, no
matter whether there was a breach of
any law.” That means that in spite
“of the right tbat is given in the Cons-
tituticn that only by due processes of
law hisg liberty can be taken away or
restrictions can be placed on him, the
Attoiney-Genera] has argued that his
detention cannot be challenged, no

matter whether there is breach of any
law.

Then, it says:

“The Attorney-General said an
order by a Secretary to the Govern-
ment would be an officia] actiom on
the face of it It was for the other
side to show whether it was done

in an official capacity and the courts
could find out if that was so.”

At this stage Mr Justice Beg inter.
rupted and saud:

“It has at least to dee whether
there is an order.”

Mr. De replied:

“the court might say that it would
like to see the order. He agreed
with Mr. Justic Beg that the process
of moving the court would begin
only when the order was shown.”

The implication of this, Bir, as I
understand, is more horrifying. It is
that I can be detained even without
an order of getention, because ] can=
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not go to the court. I cannot go to
the court to plead that I have been
ﬂlegally detained, because there is nn
order of detention. Perhaps if I go to
the court and if no order of detlention
was produced, I would be set at
liberty. But Mr. Niren De has said
that the Presidential Order wunder
Article 359 was absolutely uncondi-
tional and totally bars any kind of
approach to the court. So, I can be
detained even without an order of
detention. I qon’t think you will do
it. I hope not. But see the power
you are taking; and see what Mr.
Niren De is arguing. This is being
read not only in this country, it is
being read abroad; and then when
those people start propaganda against
us, you get angry against them. But
what king of image is this? I have
not, unfortunately, got that cutting in
which you will recall. Sir, Mr. Niren
D2 had said in another place in his
argument that you can even be shot;
and you cannot have any remedy
against it, so long as this Emcirgency
ang this Order are there, Somebody
can shoot you, but you cannot go to
the court; you cannot have any remedy
against them. Is this kind of an
argument to go on being ventilated
in the Press every day. Is it painting
a good image of yourself abroad and
in this country. Then, Sir, in another
place Mr. De has contdnded that

“the width of tHe Presidential
Order issued on June 27, under Arti-
cley 359....was such that theoreti-
cally speaking, it was open for an
executive officer of the State to
detain a person in an Emergency in
the interest of security of State
though there was no law -empower-
ing him to do so.”

Some friends have been telling me,.
“they Presidential Order is very com-
prehensive; but after all, if you want
to detain a person, where is the law?
You must have a law undelr which you
can detain.” But your Attorney-
‘General is arguing that it is not neces-
sary even to have a law. Even if
“there is no law of detention and even
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if there) is no order of detention, I
can ‘be detaineq so long as this Presi-
dential Order is in force.

Then, Sir, here is Mr. Raman, Addi-
tional Solicitor General. He argues
that the court has no pewers to go
into a detention order,

“even to examine whether or not

the detention was due to personal
malice.”

This was on the question of mala fide
detention. Mr. Justice P. N. Bhagwati
asked him: .
“haven’t there been g number of
cases where the courts have looked
into complaints of illegal detention
due to alleged malice on the part of
a ‘Chief Minister or others?”

Mr. Raman stooq his ground and
repeateq that even in such cases,
once the govefrnment’s reply to the
allegation of ‘mala fide’ detention
was received by the court, further
action was barred..”.

So, there is no remedy, it seems,
against mala fide detention but I would
like to know from the Government
whether this MISA Act is meant to
justify mala fide detention,

Then, Sir, in another place, the
Additional Solicitor-General said:

“A citizen has absolutely no re-
course to legal or constitutional re-
medy to safeguard his right to
liberty during the period of emer-
gency. even if he js totally innoceint
and is illegally anq wrongfully de-
tained on wrong and false informa-
tion and material or non-existent
grounds, Mr. V. P. Raman, Addi-
tional Solicitor-General of India,
told th'e Supreme Court on Friday.”

“Since these rights haq been sus-
pended a citizen was not entitled
and have no eclaim whatsoever to
the enforcement of his right of per-
sonal liberty....”

Sir, with your permission, one more
quotation I would like to read, an
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exchange between Shr Raman and
some of the hon Judges-

“Mr Justice Khanna What {s the
redress to a man who has beein
wrongly detained on falge informa-
t10n 1n the context of this aspect of
the rule of law that no man will be
depnived of huis nhfe and liberty
wiathout the authority of law? Does
this aspect of rule of law exist or
not irrespective of fundamental or
other nghts?

MR RAMAN Unless a detenu 18
given grounds it 15 not possible for
hum to know whether the grounds
on which he was detained were nght
or false Precigely this right to
furmush grounds to him had been
taken away So, this 11ght does not
exist during the period of emer-
gency ”

So I cannot know whether I am de
tained on bona fide or mala fide
grounds The grounds may be false
1 rannot know

‘Mr Justice Chandrachud Sup-
posing & man has nothing to do
with politicg and he goas mormng
and evemng to a templa but he 1s
detained on some false information
How can he get his right to personal
liberty enforced under the rule of
law?”

To this question Mr Raman's reply

Wad

He hag no right to know the
grounds or any information or mate-
ral regarding hig detention His
rights are suspended with the sus
pension of Articles 21 and 22’

1632 hrs.

|Mr SPEAKER n the Chair]

Sir 1 do not want to g0 on quoting
In view of thig all-pervasive and all
powerfu]  Premdential  Order—of
tourse provideq the Government 8
irguments in the court are upheld,
I do not know what the Supreme
2182 LS—8
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Court may do in 1its wisdom—if these
arguments are upheld, I think the
Minister should agree that there I8
aboslutely no need to bring forward
any more amendments to the Mainte-
manner of Internal Security 4act I
would <ay that at Jeast they should
have had the decorum to wait until
the Supreme Court gave 1ts judgment
on these very inleresting arguments
which are gomng on before it

SHRI H N MUKERJEE (Calcutta-
North East) Sir on g powt of pro-
priety Is il not a disrespect to the
House that that Mimister of Law, as
fa1 as I can find out does not choose
to be prevent hetre The Lok Sabha
has witnessed a great deal of ignominy
and that kind of indifference on the
part of the Government which I pet-
sonally fing very difficult to put up
with Could you please direct that an
mtimation be sent by the Home Mims-
ter or whoever there 15 to get the
Law Minister present?

SHRI INDRAJIT GUPTA  So, at
this stage, the point I am making, the
broad point on which I wish to con-
clude 3z this I am not arguing at
the moment thai thig MIS 1s hable €
be misused We are worried about
the possibility of misuse It 1s a very
serious aspect, no doubt which we
have raised last time to whuich I chall
refer again befora I conclude At the
moment I am not on that point of
mususe 1 am on the point that this
MISA and ths amendments to MISA,
which are bemng brought forward now
are totally unnqcessary and, as @&
matter of fact they art trying to pre-
judge the hon Supreme Court before
which these arguments are gomng on,
about the scope and width of the
Presidential Order If Mr MNiren De’s
arguments are upheld, you can sus-
pend even this MISA instead of sus
pending the fundamental rights for
the duration nf the emergency You
can rely wholly on the Presidential
Order What can anybody do after
that? They cannot go anywhere they
cannot do anything, they cannot ap-
proach anybody, what are you worned
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about? The only thing left for any
detenu is a representation made to
the executive. I do not know whether

even that is permissible under the
new ameandment which has been
brought forward. I do not know
whether he would fall within the

mischief of the proposed sub-section
(5) of section 16(a) which says:

“without indicating or disclosing
any information or material to the
person concerned or affording him
any opportunity of making any re-
presentation on the declaration in
respect of him...”

It does not say that it refuses him
an opportunity to malia representation
only to the courts. It says that it
refuses him opportunity to make any
represenation against the declaration.
So, if I am locked up, my entrance to
the courts is barred, I understand
that, but if I make a representation to
Brahmananda Reddy, then also I may
come within the mischief of this Act.
Why should I be at the mercy of
Brahmananda Reddy? Then, why do
you want laws hede if we have to
leave everything to the mercy of you
gentlemen sitting there?

So, we are totally opposed to these
amendments, and I think that the
least that the Government could have
done was to wait for the Supreme
Court’s judgnient, at least have that
much confidence in their cwn counsel
and Attorney General, and if the Sup-
reme Court upholds his interpretation
of the Presidential Order, what are
they so scared and frightened about?
In that case, MISA can be suspended
at leagt until the end of the emergency
instead of suspending other things and
other rights of citizens.

Government knows very wlell that
we have supported any strong action
that it has taken against those penple
ang those sections gnd those groups
which hsve really been carrying on
or may slill be carrying on subversive
activities either on their own or with
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some foreign assistance to subvert the
democratic system in this couniry or
to create chaos ang disorder and that
kind of thing. Ang surely Govern-
ment must tell us that they do not yet
feel that they have got adequate
powers to deal with such people. Is
that what they want to say?

They have arrested quite a lot of
people. I do not know the number
belzause they will not tell us evgn that.
When we discuss the MISA (Amend-
ment) Bill here, the least that you
can do is to give the House some in-
formation as to the number of people

‘ho are in detention, but that is sup-
posed to be a closely guarded secret,
vith the result that outside, in the
market place and in foreign countries
also, all sorts of figures are being
given. Nobody knows what is correct
and what is not correct because the
Government’s lipg are sealeq and they
will not tell anybody.

But you have locked up many peo-
ple, and I am not shedding any -tears
for those among them who were con-
necteq with RSS, Anand Marg and
Jana Sangh and all that type of acti-
vity, but, as we have saig earlier,
every new amecndment of this Act, and
I am sorry to say with all due respect
to the President the Presidentia]l Order
also has the practical effect—what tha
legal effect will be the Supreme Court
has to decide—of encouraging irres-
ponsible, motivatedq and vindictive
officers among the bureaucracy,—I do
ol so7 they are all like that—because
what it means is that you are handing
over more and more power, tremen-
does power, such power as they never
had before, to the bureaucracy.

We are sorry we cannot share this
confidence that the Government has
in this bureaucracy, because we have
given many cases to them showing
that this same bureaucracy has been
releasing by executive action a num-
ber of people who are closely connec-
tad with Jana Sangh and RSS. - You
do not do anything about that. They
are being relefased. Some fellow just

«h
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writies, “I have decided to leave the
Jana Sangh and join the Congress”
and he is released by some officer. He
comes out and starts his old activities
again. What is the vigilance of the
Government agamst these people? I
think the Primg Minis¥er had some-
thing of this king in mind, about the
deffective perfecrmance of some State
Governmients on this score, when she
spoke in Chandigarh. If they want
more names and instances, I can give,
but we have become feq up with it
because nothing has Maen done. I can
point out high officers sitting in Gov-
ernment departments who are actively
carrying on propaganda against your
Government. What are you doing
about that? .You do not lay a finger
on those people,

So, we cannot trust this bureacracy
which is releasing in some places,
particularly in Northern India in the
Hindi-speaking states, I know, many
Jana Sangh and RSS elements. Mauy
of them have¢| never been arrested and
are ecarrying on all sorts of activities.
Leaflets are being printed, posters are
being printed, satyagraha arel being
carried out and so many things are
being done. If you are serious ahcut
it. how is it that you ara taking no
action against those people?

So, what I want to say is that such
a bureaucracy, if it is allowed to rule
the roost in this way, will produce re-
sults which are contrary to the pro-
fessgd aims of tht emergency. And as
far as misuse of power is concefrned,
I do not want to go on repeating this
every time. Butf, a2z a matter of fact,
in_the interest of landlords, in the!
interest of employers, many officials,
corrupt officials are misusing their
powers under MISA..

People, who ceminot, by any stratch
of imagination, be identifield, with this
king of right reactiopary or pro-im-
perialist or communal forces have
been locked up under MISA. Is that
the purpose of the emergency, I want

interest of big land-owners, in the

-
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to know? Do you want to use these
powers in certain political directions
or do you want to leave it to the
bureaucracy to do whatever they liket

In Bihar, we have repeatedly made
representations. Even now, in Bihar,
apart from that people who are held
under the Defence of India Rules, at
least 17 of our people are held under
MISA. From Pondichdrry, I had just
now raceived a letter from a wvatern
freedom fighter of the old freedom
struggle against French Imperialism,
V. Subbiah. I think many people
know him. He has writfen to me say-
ing that just because some of their
trade union workers in Pondicherry
observed a peaceful hunger strike on
thel 6th at the call of the AITUC to
protest against this bonus Ordinance
four hundred people have been arres-
ted. Many have been maleased. But
among them, 12 people have belan held
under dotention. As far as the Am-
barnath Clafence Factory is concerned,
our union people, two or three of
them, have béen detalned under MISA.
hecause they made some alternative
proposals to the management about
how the working hours should be stag-
gered. In Tripura, NGos, State Gov-
ernment emplodyaes, were on a pro-
longed strike last year and tha strike
was called off on the appeal of Oppo-
sition MLAs and the Chiaf Minister
of Trivura went on record with the
statement giving an assurance that if
the sirike was withdrawn, no kind of
viatimization wiil take place.—I have
got that Ch%f Minister’s declaration.—
What is the result? The result i3 that
out of these Tripura NOGs who went
back to work, nine of them are still
held under MISA. I am giving you
examples of the! kind of things. In
Basti, of eastern U.P., two sweepers
belonging to some sweapers’ trade
union, have been under MISA since
the emergency was clamped on the
26th of June. And many people in-
cluding my friend, who comes from
there Mr. Jharkhande Rai, has been
making repeated efforts to get these
sweepers released. THgy are not go-
ing to overthrow your Government.
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They are not American Agenis, But
they were locked up. Somebody must
be annoyed because it is berter to
keep that union out of the way they
think,

‘Here in Delhi, two young ladjes, the
father of one of whom, I think, is
quite an illustriously well-known
gentleman, a solicitor-genera] in one
of the States, an advocate-general m
one of the States, hig daughter, and
another lady, her friend, two of them
were detained scon after the emer-
geney within two or three days, per-
haps on that day itself. What was
their crime?

As per the Prime Minister’s appeal
that the conditions of these poorest
farm labourers should be improved,
and the 20—point programme also
says that their minimum wages should
bl raised and so on, they have formed
a trade union of farm labourers, Here,
round about Delhi, there are a num-
ber of farms, and they were working
among thosa farm labourers. These
two girls had bectr locked up at the
time of emergency. I came to know
about it much later, because the
parents of one of then approached
me. Then I tried to fing out what
was happemng. I was told repoatedly
that the cases wwr¢ being considered
and they might be releasad and all
that, One of them had been badly
beaten up by the goondas of one of
tHese farm owners. Her spine was
injured. She hag got a httle child, it
cannot be with her; the child is with
the grand parents. She 1s locked up
since June, What is going on? You
should use these powers for which
they were meant to be used, they
should nnt uge these powers in a dis-
torted fashion.

Thely say there 1s provision for re-
viclw every four months. How many
four-months have passed since then?
At least two, 1 think, What happens
in that review? Who does the re-
viaw? 1 do not understand. If the
farm o'~ners put some pressure on the
reviewing officials, that iz the end of
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it. For the rest of their lives those
two girls will be in prison; those two
swaepers will be in prison. Who is
looking into these things.

The hon. Minister will say: if you
bring any particular case of misuse to
our notice, we shall look into it. As
if to say thal the Bill is very good;
the Act is very good; it is misused a
little here and there and we will look
into that. I am not arguing that point.
I have meutioned some of the cases—
because they are so obnoxious; they
are to repugnant to me. It is not the
purposes of the emergency that ig not
why those powers have been taken.
They are not using them properly
against the forces ggainst which they
should be used. In view of the Presi-
dential order which has comsg subse-
guently suspanding article 19, in addi-
tion to articles 21, 22 and all that,
there is no need for going on every
time, nervously bringing in new
amendments to MISA and trying to
tighten up things, the whole adminis-
tration, what you consider to be loop-
holegs even within your own adminis-
tration, so that nobody c¢an even
breathe What is the idea? You
want to shut out access to courts. You
have done that. The presidential
order will do the rest. You want to
prevent the detenu from knowing why
he had been detained; that is being
done. You want to prevent him from
makiug any riapresentation. You did
away -with the advisory board. The
advisory board is nominated by the
Government. The Government can
put anybody they liked in the advisory
board. THay are not bound %o follow
its advice. Then at least there was
some scope for some review by a body
which was not completely officlal.
Some retired judges and others will
be there and even if it recommended
that so and so should be set free, gov-
ernment is not bound to do so. The
recommendation of the advisory board
is not made public. With al] that
thely did away with the advisory
board. I am sorry that by all this you
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are projecting a public image which
will ujtimately help only our erfemies,
the enemiss of the couniry and nobody
else and all those things will be quoted
back to you py the American or West
German press. How are you going to
counter that? In which country
claiming to be democracy does the
Government's counsel get up any say:
you can be shot; there jz no remedy;
you could be locked up even without
any law, even without any grder? 1Is
this the way to go on advertising?
What ar'e you doing today? I say:
better think over those things a little
seriously. The government will not
drop this legislation even if I say s0;
but let them at least hold these
amendments in reserve let them have
at least that much patience, that much
confidence to wait till the Supreme
Court deliverg its judgement on those
very convincing arguments being
advanced by Mr. Niren De and com-
pany Let them at least wait; if the
Supreme Court goeg ip their favour
they have won the battle; they need
not bother; they need not more have
nightmares. Therefore, our parly
cannot support these amendments;
they are totally uncalled for: they are
unnecessary. Some kind of process
has been set in motion by which cer-
tain officialy and the law department,
the law ministry had been told: you
go on, each time you examine and
read and see if you can put in two
words here or three words there so
that there is absolutely no risk. I
do not think there ig much scope for
anybody to be get at liberty now by
the courts or any other independent
body. But my trouble is that the
same power js used ageainsy my_

ple; T do m‘know what to_do. P

SHRI SURENDRA  MOHANTY
(Kendrapara): That iy your worry?

SHRI INDRAJIT GUPTA: Is it
yvour worry? Bedause it depends
upon what you do. If you try to de-
fend the interest of the people against
landlords and employers, you will
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have a lot of cause for worry. I do
not think your party Jis bothered
about these things.

SHRI SURENDRA MOHANTY:
That is your impression.

SHRI INDRAJIT GUPTA: I will be
happy if my impression proves wrong.
At least our party will co-operate
with the Government as far as _ex-
ternal danger and the danger of rl.ght
Teactionary forces are concerned; we
certainly are not going to allow the
emergency to be used to attack the
interesty of the people of the coun-
try. With whatever strength or capa-
city we have, we will resist it because
that is a wrong way to go about it.
That is the way to make people hos-
tile, to drive them into the arms of
the Jan Sangh and all that. So, some-
times, we think, you are talking here
politically and sometimes your legal
wing comes forward +with something
which 14 quite contrary to your poli-
tica] profession. So, Sir, with these
words 1 conclude and we are opposed
to these amendmenty Aand I would -re-
‘quest”the Government to at least wait
tiIl the Supreme Court gives its judge-
ment._ Do not be in such a devil of
hurry. Otherwise you may land your-
self into some unnecessary ditch as a
result of over-zealousness in this res-

pect

SHRI SURENDRA MOHANTY
(Kendrapara) 1 beg to move:

“This House disapproves of the
Maintenance of Internal Security
(Fourth _Amendment) Ordinance,
1975 {Ordinange No. 22 of 1975) pro-
mulgated by the President on the
16th November, 1975 *

Mr, Speaker, Sir, the leader of the
CP.I. group made a very lucid ana-
lytical speech opposing this amend-
ment. But, Sir, with all due respects
to him, I feel his objections suffered
from & schizophrenia. I understood him
as though he was supporting these
draconian measures, all these amend-
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ments of the MISA., But his only
grievance was that it was being alleg-
edly employed against ms party mem-
bers.

SHRI INDRAJIT GUPTA - Was that
my only grievance?

SHRI H. N. MUKERJEE (Calcutta-
North East): I had railsed what I call
if not a point of order but a point of
propriety and you, Sir, will remember
that in the Arst Parliament when this
Preventive Detention Act was dis-
cussed, the Prime Mimsier, Shri
Jawaharlal Nehru along with the en-
tire set of his colleagues would be
present almost all the time. You re.
member also that his colleagues Shn
Rajagopalachari and Shri Vallabh Bha:
Patel said that they had sleepless
nights because they had to bring in
some kind of legislation impinging
upon the liberties of the people and
that sort of thing in 1950. And today
I do not know what business the
Prime Minister has in the House and
we gee her car outside every day com-
ing in and going out of thus place,
But she is never in the House except
the Question Hour on Wednesday.
Apart from her, the Law Minister is
not here, nobody is here. Mr. Brahma-
nanda Reddy has gone out perhaps, his
Deputy is here .. (Interruption)

AN HON. MEMBER: The Law
Minister 18 coming.

SHRI H. N, MUKERJEE: Sir, you
will please recognise that we are all
holding the Chair in the highest dig-
nity because you are the symbol of the
power of Parlilament. 1! we have no
power, you also would have no power
But you baing there could at least ask
those Ministers to be present and not
to show disregard to this House. The
Law Minister has chosen to come back
now,

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
H. R. GOKHALE); I was here all the
time,
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SHRI SURENDRA MOHANTY: Sir,
what 1 was submitting was to some
it may be politically justifiable but
their anly grievance wag about its im-
plementation. It was administratively
inept. But, Sir, I oppose thiz was
even though it may not have been
used against myself or my party mem-
bers who are hostile. Still I oppose
/ these amendments because thesé are
 ponceptually medieval, barbaric .and
this MISA and it series of amend-
mentg_extinguish the last Aickering
flame of civilised citizenship that we
have in this country.

SHRI S M. BANERJEE (Kanpur):
Ganatantra Parishad?

SHRI SURENDRA MOHANTY:
Ganatantra Parishad means democracy
and the Communist Party which 18
more loyal than the king. Why should
it suffer from schizophrenia? I do not
understand Support yet oppose?

SHRI 8. M, BANERJEE: What loyal,
I do not undersiand,

SHRI N K., P. SALVE (Beiul): His
speech 18 specimen of that loyalty.

SHRI S M. BANERJEE: Yes, yes.

SHRI SURENDRA MOHANTY:
have got my regards for my senior
Member, Please do not provoke me in
passing some observations. If 1 am
provoked, I will reply.

MR. SPEAKER' Please don't get
provoked.

SHRI SURENDRA MOHANTY:

would reqguest Mr, Salve not to inter-
rupt me.

What I was saying was that even
though these draconian measures
would have been employed against my
political enemues, still I would have
opposed them because these are medi-
eval, barbaric, measures which have
extinguished the last flickering flame
of the porms of civilised citizenship
which we have in this gountry,
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8ir, you will recall that on 7th May,
1975, when the second MISA Amend-
ment Bill came before this House and
the debafe remained inconclusive, the
Home Minister, Shri Brahmananda
Reddy said that the MISA was being
retained only for safeguarding the
north-eastern region. This is what he
had said. I quote:

“After all, the intention is that in
the north-eastern region, there |is
insurgent activity and there is likeli-
hood of its continuation. ¥You must
give sufficlent opportunity to the
security forces to apprehend these
insurgent activities.”

The hon. Home Minister was pleased
to say s0 on the 7th May, 1975 on the
floor of the House. He gave this
House and the country to understand
that the MISA was only intended to
contain insurgent activities in the
North-East Region. Because he could
not convince the House, he had to
withdraw that Bill and that Bill
lapsed.

1 may also point out thal his pre-
decessor, Mr. K. C. Pant also had
given a solemn assurance on the floor
of the House. 1 guote;

*1 assure you and this is a positive
assurance that the MISA will never
be used againgt political parties or
political leaders.”

It made no  distinction between
pohitical parties and political leaders.

AN HON. MEMBER: That was in
1971,

SHR] SURENDRA MOHANTY: It
was in 1971. Since then, a spate of
amendments have been made to the
MISA. Today, for the fourth time the
MISA is being amended,

With due respects, I would venture
lo say that these amendments in a
short span of time remind one of the
proclamations of Mussolini and H Hltler
with which h they were out tp rule their
respectlVE nafions. We are being
called fgscists. (Interyuptiosw) 1 think,
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my hon, friend knows much about
history, If 1 ask him to tell me the
root from which the word ‘Fascist’ is
derived, I know, he will remain silent.
It is the fascists aonly who rule by
these kind of proclamations and ordin-
ances., ] am sorry to say that the cap
is on the other head, While they are
calling us fascists, I say, it is they who
are fascists. This ig how Mussolini
and Hitler administered their coun-
tries and removed the last vesliges of
opposition. But I would assure the
hon. Minister that the opposilion is
like the veritable “Raktavirya® whose
blood spills and yet milllons sprout
out of it to take up the flag. By this
kind of draconian measures, you can.
I not suppress the opposition, you can.
not extinguish the opposition, The
opposition is bound to survive these
| on slaughis and assert itself,

17 hrs.

Now, coming to some of the aspects
of this Bill, what do these amendments
seek to achieve? As the previous
speaker very eloquently explained,
first you made a provision that the
grounds of detention must be provided
to the detenu within a period of 5
days. It you fail to do so, then the
detention was either revoked or it is
annulled. Then you said that the
groundg of detention should be provid-
ed within twelve days and now, again,
you amend it and you come to the
position that the grounds need not be
given at all. And when the courts
wanted to know the grounds in a

particular case—] think it was in
Kuldip Nayar's case that the Delhi
High Court wanied to know the

grounds or at least to have a look at
the grounds of the detention order—
you suddenly came up with another
amendment that even the courts need
not be shown the grounds of detention,
nor the order. nor even the material
and information which led to the de-
iention, and you passed yet another
Ordinance s0 as to shut the door of
the Judiclary so that the citizen can-
not even invoke the Judiciary to safe-
guard his rights. Yet you have the
chicanery to call us fascists,
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Now, regarding officers, what iy the
definition of an 'afficer’? An offiver can
be even an Assistant Sub.Inspector of
‘Police. He.is an 'officer and ' that
officer can detain you. I am  very
-happy that the ~“Hame Minister is
nodding his head. but can he show me
where the termn ‘officer’ has been de-
fined in the Central Act? An officer
can be & Sub-Inspector of Police .or
even a Jamedar as my frienq Mr.
Banerjee has rightly pointed out. Now,
according to the scheme of the MISA,
that officer was to communicate to the
State Government the grounds of de.
tention and the State Government was
to have considered whether the deten-
tion has been adequately justified and
proper, But now the officer need not
glve it even to the court if it is in the
‘public interest’. Sir, these words, are
being_pulverised, if not _prostituted.
What is meant by ‘public interest’.
.Suppose a man--as the Dprevious
speaker was saying—is, again, a
landlord and he was doing something
to subvert your - twenty-point pro-
gramme, he was doing something to
subvert the unity and sovereignly of
- the country, it is in the public interest
to expose him, to show him before the
. country and say ‘look ‘here, this is the
type of man he is; he has been in-
dulging in this kind of activities; he
has been subverting the unity and
sovereignty of the country and he has
been working to safeguard the interests
of the landlords’. That would have
been in the interest of the State. But
now, this amendment comes whereby
the grounds of detention become a
‘parda’ lady whose veil cannot bhe
.lifted either In a court of law or any-
where else,

Then, you have brought in this
amendment, the concept of ‘mistaken
belief’. Now, if an officer detains a
person under the mistaken belief that
he is not Mr. X but Mr, ¥, then also,

_'he hag got no remedy, as it has been
" gtated in the Statement of Objects and
I!euum-

“In. the case of certain orders of

".detention made by such officers bet-
ween the 25th June, 1975 and the

fm‘.u
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29th Jyne 1975 under. the mistsken
. belief that a. declarafion’ ‘Sec-
tion 16A(2) in respect of persoms
" defpined . was sufficient,

required hy cub-ucuon (3) of pec-
tion 3.”

What happened? Certain oﬂom had
detained certain persons under the
mistaken belief that they were net to
provide any grounds, and the State
Governments had to revoke their de-
tention. Now, you are going to lega-
lise that what do you want to achieve?
Why don’t you be honest and say that
in this country while an unspecified
number—You have not given the
number of political detenus—political
detenus are rotting behind the prison
bars. You can pass a sort of fiat say-
ing that you can detain anybody whose
nose you may not Uke or whose face
may not please you? Why should you
come here and make a farce of Parlia-
mentary democracy? Why should you
make a farce that you are respecting
the rule of law while this is a rule of
jungle?

The House may be Interested in
knowing this. I shall give two in-
stances, what happened in Cuttack, T
do so not in any partisan spirit; 1 beg
of the hon, Home Minister not to con-
sider it in a partisah spirit, but since
he is the custodian of our liberty and
freedom, I am just mentioning these
to him. He wanted specific instances,
and I am giving specific instances on
the floor of the Houwse.

On the eve of the Chandigarh Con-
gress Session, a few young Youth
Congress workers were collecting some
money to go to Chandigarh to project
their vpoint of view whith was not,
perhaps, palatable to the power that
be. What happened? A young
Christian boy—and that was Christmas
night—was dragged from his home by
a police officer under MISA because
he had the temerity to realise funds
for taking his friends to the Chandi-
garh Congress _Session where they
couli have profected = polmt of view
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not pelatable to the power
3 think, this must Have come
to the notice of Mr. Brahmananda
and due to hiz intervention,
those young boys were released a few
days later. I think' him publicly for

wishers as to why he should not
engage a lawyer—at that time MISA
was not put beyond the scope of justi-
ciability; it was justiciable—he gaid,
“I belong to the Chata Party; ‘Chata’
means umbrella; I belong to the
‘Umbrella Party’; whichever Party
comes to power. my umbrella is 1n-
clined towards that Party; why should
1 waste money on the lawyers and
run from pillar to post. run from
Cuttack to Delh:i, to the Supreme
Court?”. Surprisingly enough, he was
released,

SHRI SOMNATH CHATTERJEE:
What about Mr. Bharat Hari Singha-
na?

SHRI SURENDRA MOHANTY:
can go On multiplying instances. -
have now given an instance on the
floor of the House with a sense of
responsibihity. An economic offender
was released overnight whereas
freedom fighters like Naba Krishna
Chowdhury were rotting in prison.
He had to suffer strokes before he
could be released on parole. Economic
offenders are being released while
patriots like Shri Jayaprakash Narayan
have to be released lest he should die
n the police custody and the odium
should fall on the Government. I say .
50 not in snger but in anguish, These]
amendments are nauseating, m_e.’diaﬂ'l-‘?
barbarle nlﬁ'ﬁy _extinguish the last ¢
flicker of the flame of civilized norms
°f existence,

Slaves of this Leviathan.

stances that
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I only conclude by praying to God—
if there be God—to save us, not from
the clutches of this Home Minister,
but from the ignominy of living in a
country like this where citizenship has
no meaning, where freedom and liber.
ty have no substance, where men are.

With these words, I oppose the

Ordinance.

17.15 hrs,
[SHR1 BHEAGWAT JHA AzaD in the Chair)

MR. CHATRMAN: Resolutions mov.
ed:

“This House disapproves of the
Mairitenance of Internal Security
{Third Amendment) Ordinance, 1975
(Ordinance No. 18 of 1975) promul.
gated by the President on the 17th
October, 1975.”;

“This House disapproved of the
Maintenance of Internal Securnity
(Fourth Amendmenf] Ordinance,
1875 (Ordinance No, 22 of 1875)
promulgated by the President on the
16th November, 1875.”.

THE MINISTER OF HOME AF-
FAIRS (SHRI K. BRAHMANANDA
REDDY): Mr, Chairman, Sir, I beg to
move:

“That the Bill further to amend
the Maintenance of Internal Security
Act, 1971, be taken into conmdera-
tion.”

Hon. Members would recall that in
July, 1975 this House had approved the
Maintenance of Internal Security
(Amendment) Bill, 1975. These were
the basic amendments to the Act, made
1n the perspective of the proclamation
of the Emergency of the 25th_June,
1975, That provided for detentions
Tor effectively dealing with the Emer-
gency by insertion of a new sectidn
Section 16A In The circum-
necessitated these
amendments were fully explained by
me in the House then. The pripofed
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amendments, now in the present Bill
are essentially a sequel to the amend-
ments passed earller and seek to
remedy some legal difficulties encoun-
tered 1n the administration of thre Act

In the perspective of the Emergency,
the Government had felt that grounds
information or material pertaining to
a detenu who was detained to prevent
bhim from indulging in prejudicial ac-
tivities and for effectively dealing wath
the Emergency, should not be disclosed
because security of State demands that
the information or intellhgence avail-
able with the State relating to plans
and activities of persons and groups
whose machinations and manoeuvres
had led to the Emergency, should not
be tompromised It was in apprecia
tion of this situation that the prow:
sions of Section 16A, particularly its
sub-clauses (5), (6) and (7) were
made 1n the Maintenance of Internal
Security (Amendment) Act 1875 Des-
pite the intention being made clear
and deapite the Presidential Order
dated the 27th June 1875 1ssued under
Article 350(1) suspending the right of
any person to move a court for certain
fundamental rights, attempts were
being made to defeat the above objec-
tives by seeking the assistance of
courts

SHRI SOMNATH CHATTERJEE A
very bad thing

SHRI K BRAHMANANDA REDDY

to require the detaiming authori-

ties to produce such grounds, informa
tion and materials

SHRI DINEN BHATTACHARYYA
Courts were imporfed from USA?

SHRI K BRAHMANANDA REDDY
Please try to Listen and understand

SHRI SOMNATH CHATTERJEE Is
there any reason 1n what you say”
It is an atrocious thing

SHRI K BRAHMANANDA REDDY
To make matters abundantly clear, it
15 proposed to substitute sub-section
{5) of Bection 16A and to introduce a
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new sub-section (9) in the Act The
pruposed sub-section (9) of Section
164 firstly imposes a responmbility on
every authonty having in its posses-
sion information, material smd grounds
relating to the detention of a person
not to disclose them to anyone and
such information, material and grounds
will be treated as confidential and
deemed to refer to matters of State
and agamst the public interest to dis-
close That 1s the new amendment
that 18 proposed by me

Secondly, 1t lays down that the
person detamned has no right to com-
munication or disclosure of any such
grounds, information or material It
15, however, felt that restriction on
non-disclosure of grounds, information
and material should not stand in the
way of the Central Government effec-
tively exercising 1ts power of revoca-
tion of orders of detention With this
end 1n view changes have been made
m Section 16A(7)

SHRI S M BANERJEE 1Is that
final?

SHRI K BRAHMANANDA REDDY
and a new sub section 16A(B) has
been i1ntroduced 1n the Bill to empower
the Central Government to call for
information maternal and grounds and
such of the reports, that may be neces-
sary, on which detention orders have
been made by the Stale Governments

Detentions made—I am comung to
the fourth one—between 25th June
1975 and 29th June, 1875 for effec-
tively dealing with the Emergency re-
quired procedural comphance with two
steps The first requirement was that
under sub section (3) of Section 3 of
the principal Act, any order made by
an officer sub-ordinate to the State
Government was required to be ap-
proved by the Government withun 12
days 'Won=approval would mean that
the order ceases to have effect, The
second requirement was that the Btate
Government under Sectlon 16A(2)
should make 'a declaration that the
detention 18 necessary to effectively
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deal with the Emergency This declara
tion was required to be made withm
15 days from the date of promulgation
of the first Amendment Ordinance, 1@
29th Junme, 1975 Some of the State
Governments under the mistaken belief
that the declaration uynder BSection
16A(2) 1 1tself adequate, did not
1ssue the approval order under sub-
section (1) of Section 3 of the princy
pal Act 11 respect of detentions made
between 25th June and 29th June 1975
although they had 1ssued the declara-
tion under Section 16A(2) S nce the
intentions of the State Governments
were clear and a lapse had occurred
due to a mistaken behef as to the
interpretation of law and release of
a number of detenus on this techmcal
lapse would have posed a threat to the
Emergency situation, 1t was consider-
ed necessary to rectify and vahdate
the orders Accordingly, the Man
tenance of Internal Security (Fourth
Amendment) Ordinance, 1975 was
promulgated on the 16th November,
1975 and necessary provisions have
been incorporated in the Bill by intro
duction of sub section (2A) i1n Section
16A and amending Seclion 3(J3)

Section 14(2) of the principal Act
provided that the revocation—this 1s
what Mr Gupta also ra sed

SHRI DINEN BHATTACHARYYA
Please read his speech

SHRI K BRAHMANANDA REDDY
Section 14(2) of the principal Act
provided that the revocation of deten-
fion order shall not bar making of
another detention Brder under Section
4 against the same person It was con-
sidered necessary that when a fresh
order of detenfion ;s passed ou revo-
cation or expiry 1t should not mean
that by this process the maximum
pariod of detention of a person could
bt extended beyond the maximum per
missible lumit under Section 13 of the
Act In order to make this position
<lear Séction 14(2) of the MISA was
amended hy the Fourth Amendment
Ordinance and 1s sought to be amended
through the present Bill also

Ord & MIS. (Amdt) Bill

While replacing the provisions of
the Thuird and Fourth Amendment
Ordinances through this Bill we have
taken the opportunity also of making
amendmentg of clarifying nature 1n
Section 18 and Section 16A(9)

The House 15 aware of the excep
tiona]l and extraordinary situation that
had led to the emergency As one of
our High Courts had reiterated the
widely accepted position in a recent
MISA case—

“In tmes of grave emergency,
certain restrictions have to be placed
on personal freedom of the individual
for the common good ™

‘The choice” as Justice Jackson had
aptly observed, “i1s not betwetin order
and hberty It is between hberty wlt_h
order and anarchy without either '

SHRI SOMNATH CHATTERJEE
You are quoting Justice Jackson but
you are not following 1t You are
quoting only that which swts you

SHRI K BRAHMANANDA REDDY
Of course when the entire discus<ion
18 over, I shall reply exhaustively all
the points raised by the hon Mem-
bers

There 15 a misconception My friend
from Orissa has meniioned that any
Head Constable any police Constable,
any Sub Inspector could detain a per-
son I think it 13 a wrong conception
Mr Chatterjee knows that it can be
done e ther by a District Magistrate
or Additional District Magistrate

SHRI SOMNATH CHATTERJEE
What happens 1s thait the District
Magsirate signs a blank Order and 1t
15 filled 1n by the constable

(Interruptions)

SHRI K BRAHMANANDA REDDY
About the mis use 1n certain cases
and non use 1n certan other cases an
allegation which Mr Indrapt Gupta
has made, I will be able to give you
some mformation to the extent that I
can gather
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Now another question has been rais.
ed by Mr. Indrajit Gupta viz, these
provisions, these amendments that are
sought to be made are going to be
permanent on the statute” I say, as
you know, 16A of the amended Act,
was amended in 1975—first amendm-
ent, second amendment is there for
twelve monthg and, therefore, the life
of 16A itself is for tweleve months
Therefore you cannot Say that any
amendments made in 16A and things
like that are permanent Therefore.
some of the mis.conceptions which he
had had, I wanted to clear

I move the Bill for consideration of
this House, .

MR. CHAIRMAN Motion moved

“That the Bill further to amend
the Maintenance of Internal Security
Act, 1871, be taken into considera-
tion "

(Interruptions)

SHRI SOMNATH CHATTERJEE:
Mr Chairman, I oppose this Bill, I op-*
pose every word, every comina, semi
colon, and full stop of this Ball. This
15 a lawlesg law which 1s sought to hc
incorporated in our statute book and it
will be a perenmal, perpetual blot
on the jurisprudence of thic couniry
and the legal set-up of thus country.

What was done not to defile the
Constitution during the last Session
of this House by incorporating in the
Ninth Schedule—an Amendment Act
like the MISA Amendment Act to
take away citizens' rights as it was
done to incorporate a Constitutional
Amendment and Election Law B:ill in
the Ninth Schedule for the sake of
an individual in this country. There-
fore, you deflle the Constitution per-
manently. You are going to defile the
statute book of this country by in-
corporating this legislation, This sut-
Ms_-m is an obnoxious plece of
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Mhﬂmmdhmmmngggh_
ration of war on thé people pf ihjs
country and the judiciary and the op-
position parties. MISA  has becae

ihumosthmdwc-rdmtm
By the misuse of MISA, yuum

stifie all legitimate political activities
of all political parties. No right-
thinking man will support you. You
have used it against political workers,
you have used it against trade union-
ists, You have used it agamnst law-
yers. You have used 1t against Doc-
tors, You have used it against tea-
chers and journalists --a!] in the name
of effectively dealing with internal
emergency. Even Members of the rul-
ing party have not been spared. Those
who had the auda™tv to ccunsel res-
traint and reason. even they have not
been spared. I wish to tell this to my
hon friendg on the other side that
they need not think that they are im-
mune from this; if you fail to get their
favour, you are also going to be a
similar victim of it as others Doa't
gloat over it. Don't think you will
annihilate the people of the couniry
or their voice permenently. You may
be the victim as you know from this
experien: ¢ Memboers of wvour party
are now rotting in jail without even
being told what they are guilty of,
only because thely raised their voice
of dissent, as it dissent 18 a crime a
treascu 1n a democratic country. When
is the justification fcr the use of
MISA? I charge this Government that
the justification is no longer the in-
terest of the people of this countiy.
Tha justification is to provide the
prop &nd the methodology to
this Government which wants to 1nis-
rule this country only with the help
of draconian laws like this. They
want to rule under the leadership of
one individual, using mot ordinary
laws, but under such draconian laws
like these The ordinary laws will not
suit the party which has been the
rulers for the last 25 years. Such ordi-
nmh“donotsuttywrpﬂ'tymy

ey becomen the ofder o saicnity
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then, this is the situation which you,
see this country. When damocracyl
has {0 subserve the political interests
of certain groups of individuals or any |
particular individual this is the result|
which we find because you rannot to-
lerate any comment, any opposition,
any objection. That is why my voice/
cannot be heard outside this House. |

How is this MISA Leing utihised?
During the lasy 5 months all the
meetings called by the CPI(M) and
the left political parties in West Ben-
gal have been banned, The meetings
which were called insmide private halls
which were rented have been banned
under the DIR, the Calcutta PFolice
Act, the Suburban Polieg Act, etc.
A meeting which was due to be held
on 30th June was banned in the
University Institute, The meetings
which were to be neld on 31st August,
14th September, 8th January and 1yYth
January were banned. Ong of the
meetings which was due to be held on
16th January was a condelence meet-
ing on the passing away of the Chinese
Prime Minister and that was banned
under the DIR and on that very day
we found from the newspapers that
.the Prime Minister had gone to the
Chinese embassy to pay her condo-
lence and respect. And on that very
day when she was going through that,
was it a ceremony she was performing
n Dethi? Ang her henchman in Cel-
cutta, the Governor of West Bengal,
was issuing orders prohibiting the
condolence meeting in.gide the hall,
on the plea of public order? This
15 the way you utilise the emergency
for furthering whose cause, we know
very well, This iz the position with
fegard to emergency.

Now, Sir, What is the basis of the
present Ordinance and the Bill which
1t ceeks to replace? When MISA was
Introduced in 1871, we were flooded
With promises and solemn assurances
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that this will never be utilised against
political opponents; this will never be
utilised for political purposes. But,
Sir, the people have lost all faith in
the Government as they have never
believed m keeping promises. They
shamelessly have gone back on their
promises ang this Bill is gought o be
‘utilised as a part of the poliical cam-
“paign which the ruling party ig carry-
ing on agamst their political oppo-
nents by use of these laws

During 1971 when Pakistan attac-
ked us, when the war of lberation
of Bangladesh was being fought, what
MISA law we had. The old MISA
we had and the only change that was
made was regarding the period of
detention That wag challenge be-
fore the Supreme Court because that
provided that during the period of
emergency, a person has to continue
to remain in detention. The Suprejue
Court upheld that law. This judicjary
which is being castigated by this Goy-
ernment upheld that law, what we
call “draconian law’,

And, Sir, after that, even with
that MISA such wide powers Wwere
not taken then, With that MISA you
could successfully fight the external
aggression. But we cannot fight the
so-called internal disturbance unless
more and more draconian powers are
conferred and taken, making the peo-
ple slaves. This iz what is happening.
1 want to know from this Government
how could they successfully wage a
war or defend this country’s integrity
and freedom, with the MISA that
existed then. When the serurity of
India was actually at stake—not theo-
retically at stake—that was suffl-
cient. But, now, for so-called in-
ternal disturbance, that MISA  does
not suffice for you! 1 am charging this
Government that this MISA has been
conceived by them for the purpose of

ostensibly  justitying a makebelieve
and spurious cy which was

proelaimed mtlthﬂy at midn__i;ht, It
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was followed by these amending ordi.
nances which have taken away a de-
tenu's right to know why he is under
detention, the detenu’s right to make
a representation and his right to be
brought before the Advisory Board—
these were being held to be the mi-
nimum checks on arbitrary action.
And these minimum checks on arbi-
trary action have been taken away,

Sir, the protections were taken
away by the amendment which this
House passed, unfortunately, during
the last session. Now what has hap-
Pened? I am very sorry and I con-
sider this a tragedy in this country
that some of us sitting here, some of
our esteemed friends, sitting on  this
Side felt persuaded at that time fo
mpport that law. I am wvery sorry
that some of the Members here who
are represented here and who are
Boverning a part of the country in
one corner, they are utilising such
law for the purpose which, according
to us. is not bona fide for arresting
the trade umionists and workers,

Then something came and Shri
Brahmananda Reddy was quoting
from Mr, Justice Rangarajan with a
great smile as if he was supporting
Justice Rangarajan's observation which
he did not disclose; that was Mr.
Justice Rangarajan’s judgment and
We are proud that the Indian judiciary
still consists of some judges who ore
able to rise to the occasion and are
keen to preserve the human dignity
and human freedorn and personal
liberty of the people. Mr. Justice
Rangarajan said:

“I cannot compel the Government
to give grounds so that Mr, Kuldip
Nayyar will have opportunity to
make Teprescotation against his
- detention; he will have no oppor-
. tunity to go betore the Advisory
Board.” But, I want to know, as a
_Jjudge 1 am obliged by the oath I
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‘have taken te uphold the Constitu-
tion, .whether there were any:
materials or any grounds, wha
for his defention? :

1 do not know how many of us here
know that the Government, in (its
affidavit said that they were not aware
that Mr. Kuldip Nayyar was a jour-
nalist. I have got the judgment here
and Shri Kuldip Nayyar, in his, peti-
tion, said;

“l am a journalist of repute; I
have only been in the profession af
journalism; I have never been a
politician; I never have takep part
in any political demonstrations and
I am not a member of the political
pﬂl‘ty."

The Additional District Magistrate
or the District Magistrate who passed
the order did not know that Mr. Kul.
dip Nayyar was a journalist—I am
reading from thut judgment:

“The third respondent only knew
that the detenu was the author of
the three books mentioned in the
petition; in other words, he did not
even know about thc detenu beinp
a journalist and the other facts
concerning him which have been set
out in the petition.”

Sir, this was the fate of a journalist
of Mr. Kuldip Nayyar's stand!nig. Even
anybody reading the newspaper will
know his name but the District
Magistrate it seemed, was not even
reading the newspaper. This Gov-
ernment is saying that the court was
wrong in asking the District Magis-
trate to tell the court without giving
an opportunity to the detenu—pleas>’
remember the detenu will not be abla
to make any iepresentation to the
Government on the basis of those
grounds but the detenu cannot be
permitted to say that the grounds are
vague but the court wanted to kmow
what information or material -they
had, )
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Bir, it was solemnly argued by Mr.
Raman and Mr. L. N. Sinha, the
solicitor general that even in the case
of arrest by mistake or on mistaken
identity the detenu had no remedy.
Therefore, if Mr, X was desired to be
detained and Mr, ¥ was detained why
cannot he say 1 am not Mr, X. Is
this not the law of jungle? I will not
read extracts from the judgment
except for one passage. Shri Brah-
mananda Reddy found out omne sen-
tence from  Justice Rangarajau's
judgement and tried to....

SHRI K, BRAHMANANDA RED-
DY: Justice Jackson.

SHRI SOMNATH CHATTERJEE: 1
know you have quoted from Justice
Rangarajan. You do not know your-
self it has been given in your typed
speech.

Sir. Justice Rangarajan has quoted
from an American author. I will read
only two passages from the judge-
ment:

“How are we Lo get effective, vig-
orous government action, and yel
limit the power of governmental
bodies so as to forestall the rise of
despotic concentration of  power?
Logieally it is a paradox, but prac-
tically it has been done. The task
requires all the wisdom man can
muster, The prize in his  greatest
achievement: freedom.”

And, Sir, the last sentence of Justice
Rungarajan’s judgement is:

“What we have been at pains to
cxplain is that the rule of law will
not permit arbitrary executive ac-
tion.”

Sir, the judge is a very bad judge be-
caure he says that there should not be
anv arbitrary cixecutive action and, as
such, the judiciary is standing in the
way of implementation of a so-called
emergency. This is the attitude of this
Government and we are called upon
as representatives of the people to
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support. I pity my learned hon. frie-
ends on the other side. They cannot
possibly support this but they are
made to support. At least I have till
today—till 540 p.m.—that much of
freedom.

After Mr. Kuldip Nayyar was re-
leased then the Government found
that with all the lega)] ingenuity of the
learned solicitor general or the addi-
tional solicitor general or Mr. Kham-
batte they coulq not at least tske
away this little power of the court to
see that there was no arkitrary execu.
tive action and that the remnants of
the rule of law were still prevalent
in the country, Then the Government
said that it will not suit them to go
on detaining persons on political wo-
tive or on no ground. Many other writ
petitions came up and the courts
were going to hear the same. Then
this amendment came by Ordinance.
What is this amendment? I am not
going to elaborate because Shri Gupta
has inlicated the lines on which the
amendment has becn  sought. This
amendment stops consideration of all
matters on merits by the courts. It
the court, if a Judge, wants to know
whether the executive, a constable, a
sub-inspector, a District Magistrate, a
Joint Secretary, even a Minister, has
boen acting bong fide or mol, they
cannot do so Can you imagine a more
disgusting or more dangerous piece of
legislation? It says that whatever is
fhere in the possession of (Government
shall be treated as confidentia! and
shall be deemed to refer to matters of
sta‘e and to be against public interest
to disclose. Can you imagine that by
a fiction something is treated to be
In the national interest which, in fact,
is not in the national interest? A
flctionn]l something is being treated
to be in the national interest and pub-~
lic interest when national and public
good may not have anything to do with
it. And this law he wants to have
passed by merely saying that it is ot
a clarificatory nature!
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This is a calculated, deliberate at-
tempt to suppress people and stop
people from having the last chance
of any remedy which is very very
very minimal You can take it irom
me; I have some experience of these
MISA cases, 1 have had the proud
previlege of trying to help a large
number of detenues, I have known—
take it from me, Mr. Gokhale will
admit it, whether he can do it on the
floor of the House, I do not know;
but he will admit it—how difficuly 1t
is even for the courts to give relief
in view of the previous, existing, law.
Only within a very very limited
sphere the court could give some re-
Yief to the citizen. I can assure the
hon. members there, anq the Home
Minister, if he cares to go through the
statistics, that very few cases of writ
petition succeed. I can give the fig-
ures,

The position, therefore, today 13 tnat
if this Ordinance becomes law, then
even in times of war when the pre-
vious MISA was there, even during
alien rule, even under British rule, we
had been somewhat free, but in times
of peace, we have become total slaves
to the executive, My charge is that
the object of this amendment is to sti-
ffle al] attempts to seek  redress
against mala fide detentions. Now
the executive and the bureaucracy
have been put above the law, I have
no remedy against the bureaucracy.
You are one day going to become the
victims of this bureaucracy. Today you
€0 on giving more and more power
to the bureaucracy, but a day may
come when this bureaucracy will turn
round and use the power against you.
You do not know, Today you are un-
able to govern without giving exces-
sive powers, either arrogating exces-
sive} powers to yourselvles or givirg
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excesglve powers te the bureaucracy
and the executive. Une day you will
be the victims of that.

1 want to know this, Is jt in the na-
tional interest and publit interest that
the people of a free country should
1'm:rt enjoy freedom according to law?
Is it in the interest of the people that
a distriet magistrate and a police offi-
cer should have to be the unrestrained
‘arbiters whether 1 shall be free or I
shall rot in jail indefinitely? Do not
forget—we should remind ourselves—
that even today Wafore this amend-
melit, there wag not even a fixed
period of detention. So lcug as the
emorgency will last, detention without
trial wil] continue because until th-
DIR is revoked, these detentions wnll
continue. Once 1 go to jail, I have no
right to be released until the emer-
gency is over. And everybody knows
that this emergency will never be
over until something, what it is we do
not know, is achieved, because every-
thing 1s spurious., There have been
umpteen instances of abuse. I canmot
give details because of lack of time.
Thousands of trade union  workers
heve been detained, including those
beinnging to my hon, friend, Shri
Indrajit Gupta's Party. Political
party workers had been detained, gov-
ernment employees In both the Stale
and the Oasntre had been detained
Members of Parliament including those
whom nobody could accuse of being
right reactionaries had been detained.
Members of the Legislative Assembly
in Tripura had been detained with a
view to get a majorily for the Govern-
ment; they inrlude members from
CPM, even two Congress MLAs of Tri-
pure, thev are in jail under MISA.
Journalists had been detained. Kul-
dio Nayvar and Gaur Kishore Ghosh
in Calcutta had been detaine.l. Doctors.
college teachers. even lawvers had
been taken into custody for the osten-
sible reason that they appeared for
some persons whom they do not like.
Mr. Bhim Sen Sachar. an old man of
81 was detained for writlng a letter,



357 Se Kemu ie W1d MaGHA ., M9 (SAKA) St Kems. re MLS. 2s8

Urd, & MIS (Amdt) bl

along with a number of other persoils
wio are pot aclve membe:ss of any
political party, inclucing an advocsie
Mr. L K. Sinha whom #ir Gokhale
may be knowing

Whatabout the ill treatment in the
jall* How are things nappening’
mdr Bharat Bhartiya, an old i.eeaun
fighter—he had been m jail nfty times,
starting from the freedom struggle
in hys case the deflantion order was
issued What was the ground

‘On the 27th June, after the de
claration of the emergenty
you indulged in volent activa
ties and attempted to disturb
the public peace at Nagda

He wag alleged to bave participated
1n violent activities on 27tk June But
what 1s the actual position he had been
detained on 26th June and was already
n jaul on 27th June, 1975 One of the
grounds 13 You are an active mem
ber of the CPM and engaged in labour
actavitfes  His son was not allowed
to meet hum while he was 1n jail
Ulimately he died mn jal Son could
not see father, in spite of repeated re-
presentations to the then Chuef Minis-
ter of Madhya Pradesh Probably for
lus performance be has been promoted
and brought here In thig case the)
ran from pillar to post, from MP to
Delhi Father was languishing and
dying 1n jail but the son was not al-
lowed to meet him and ultimately he
died

Goverament had been *gracrous
enough to supply the grounds in the
case of detention of ooe of the Mem
bers of ths House, and if you permii
me, I gshal] read it out so that ihe
couniry and Members here may know
what 13 happening 1n ibe couniry

MR CHAIRMAN You can quote
but you have only five munutes
SHR1 SOMNATH CHATTERJEE
The first ground is
‘You, along with other leftist
leaders, signed a memorandumn
182 LS—86
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winch was submitted to the
Deputy Commussioner, Cachur
oun loth June, 187b, which -
ter slia critised the Govern
ment and Gaubati, Umversly
for beolding pre-univeimly
examination from 11-68-1075 in

tion and charged Gevernmeni

for allegedly thwarting civil
lLiberties ™

If I suy that the examuoation syslemn
followed by the Gauhati umiversity i
not proper, that you ought to Lsien to
the demands of the tesacheis Js-0tla
tion, that you are thwarting the v
liberties of the people, then I am Lable
to be arrested under MISA _Thus hap-
pened to Mr Nurul Huda. 1he GlbEt
charge is afier the result of the Alla
habad judgmenf, you demanded the
resignation of the Prime Minuster of
india Therefore he Should be in jail

Take the case of Shr Jyolirmoy
Bosu He was detained op .Ath July
We wenl 1 e Dellu High Court &~
hag the privilege of appeaigg for um
We made an application and the High
Court issued notice When the case
came up, the Government found that
there was difficulty i answering to my
objection and they changed tpe order
they withdrew the order and issued a
fresh order signeq by another officer
which pecessitated g fresh application
That will mean at least two weeks
delay When the second order was
challenged, a third order was 1issued
on the ground of secuniy of State
That was all now ‘Therefors, from
July to September it was a pubhe
order and it became a security of the
State overnight except that different
persong issued different ordets which
made us file freah petitions



259 St Resns, re, M.LS.
- Ord, & M.IS. (Amdt) Bill

{Shri Somnath Chatterjee]

Now, Bir,'I do not think anybody in
nig sense cap say that Mr. Bosu 15 a
right reactionary man. Mr, Bosu was
kept in complete isclation, in a solifary
cel] in Hissar jall. No person cther
than those on duty were allowed o go
in. The cell had no window or door
excepting a small ventilator at ceiling
height and a grilled iron gate. When
there was a dust storm, he had no pro-
tection from such storoy. The cell also
got flooded when there was a down-
pour. We further understand that to
make the fgolation complele, the jail
authorities had fixed two thick blan-
kets on the courtward gate so that
nothing outside was visible for him.
Over and above, kutcha brick and mud
mortar buffer-wall had been erected to
make the invisibility doubly sure. For
2 number of days there were no swit-
ches for the lights in the cell. So be
had to sleep with a powerful bulb
on throughout the night whick attrac-
teq thousands of insects. Subsequ-
cnﬂylhgbulbw“movedbuthehnd
to live and at in darkness. The fan
which had been provided for him hard-
1y worked due to frequent voltage fluc-
tuations, part from load.sheding
There were a number of open latrin-
es and drains near his cell as a Te-
sult whereof the place was infested
with fliles. The open water reses-
voir adjoining the latrine was also a
source of danger. ‘This !s the posi-
tion, Sir.

Now, I want to ask the Government
why have you made the court your
targets? Why do vyou suspect that
the courts will do something which
will in any way bring about anv
situation which will be against your
emergency?

Now, I will give the figure of the
Government. When the previous
MISA was there, a liberal MISA. com-
pared to this it was the most tliberal
MTSA,. during Julv 1972 to June 1873,
tlyese are from Government figures.
owt of 3152 detenues onlv ABA were
releamed by the court. It is less than
15 per cent. There are S0 many -det-
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enuss who have not been releaséd
even under the liberal MISA. Then
why are you afrald of the court? I
say that they do not want to disclose
the grounds for the wvery simple rea-
son because you do not have .any
grounds to detain them. If you haye
any grounds to deiain them, you
would have gladly disclosed the
grounds and if you had been honest
in the implementation of this law,
you would Rave Invited judicial seru-
tiny a far less shieq away from it
That you don’t want to do.

Sir, my time is sbort. I -want
to read one of the passages. Kindly
give me more time. 1 want to read
one sentence from the speech of the
present Prime Minister. On 8&th
of November 1088 when she had
either to lead & revolt in her party
or to face a revolt in her party, said:
“The subversion of frec debate con-
stitute a danger to democracy not
only within our party but in our
country.” That was what she felt
in November, 19690 when there was
trouble in her own party.

I am now going to quote from two
persons. One is a very great states-
man and the other is an infamous dic-
tator. I request my friends to find
out which was the ytterance of the
dictator and which was the utterance
of the statesman. The first quotation
is:

“comrades, being interested In
psychology, 1 have watched
the process of moral snd in-
telectual decay sng realised
even more than I dld pre-
viously, how sutacratic .power
corrupts and degrades and
vulgarises.

Of one thing T must say a few
words, for to me, it is one of
the most vitel things that I
value. ‘That is the depriva-

*  fop of ecivil liberties in
India,
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‘smd mimilar laws, that suppress-
es the pregg and literature,
that bans hundreds of orga-
nisations, that keeps peoplé in
prison without trial and that
does so many things that are
happening in India today, 15
a government that has ceased
to have even a shadow of a
justification for its existence

I can never adjust myself to these
conditions, | fing them intoler-
able. And yet, I find many
of my counirymen compla-
fent about them, some even
supporting them, some who
have made the practice of
sitting on the fence into a
fine art, being neutral when
such questions are discussed "

This was what Jawaharlal Nehru said
n 1936. See how he has been repu-
diated! The other quotation is:

“Men are weary of Laberty, they
have had a surfeit of it.
At this new dawn of history
there are other words which
move more deeply, the words
are Order and Discipline "

This is the volcé you are hearing to-
day and this is what Mussolini said
when, he took over as Dictator of
Italy,. Order and discipline must
have predominance over civil liberties.
It seems to us that all the ideas and
drearmns of Jawaharlal Nehru have
been buriedq and Mussolinl has been
revived on the soil of India. This
is what this Government is doing.
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