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Mobhanty, Shri Suretidra
Pandey, Shrl Sarjoo
Pe_mar, Shri Bhaljibhal
Patel, Kumari Maniben
Patel, Shri H. M.

Ram Hedaco, Shri
Sequeira, Shri Erasmo de
Shastri, Shri Shiv Kumar

MR. SPEAKER: The result* of the
division 15- Ayes 127; Noes 27.

The motion was adopted.

SHRI F. H. MOHSIN: I introduce the
Bill,

1217 hrs,

STATEMENT RE. MAINTENANCE
OF INTERNAL SECURITY
(AMENDMENT) ORDINANCES

THE DEPUTY MINISTER IN THE
MINISTRY OF HOME AFFAIRS
(SHRI F. H MOHSIN) - 1 beg fo lay
on the Table an explanatory state-
ment (Hindi and Englikh ~ veisions)
giving reasons for immediate legista-
tion by the Mamtenance of Internal
Secunty (Third Amendment) Ordi-
nance, 1975 and the Mamtenance of
Internal Security (Fourth Amend-
ment) Ordinance, 1975, as required
under rule 71(1) of the Rules of Pro-
<cedure and Conduct of Business in
Lok Sabha,
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1218 hri.

STATUTORY RFSOLUTION RE DIS-
APPROVAL OF SMUGGLERS AND
FOREIGN EXCHANGE MANIPU-
LATORS (FORFEITURE OF PRO-
PERTY) ORDINANCE

and

SMUGGLERS AND FOREIGN EX-
CHANGE MANIPULATORS (FUR-
FEITURE OF PROPERTY) BILL.

MR. SPEAKER: Now we téke up
the Statutory Resolution of Shni
Erasmo de Sequeira on the Smug-
glers and Foreign Exchange Manipu-
lators (Forfeiture of Property) Ordi-
nance, 1875.

THE MINISTER OF WORKS AND
HOUSING AND PARLIAMENTARY
AFFAIRS (SHRI K RAGHU RAMA-
JAH): Sir, before you take up this
item, 1 would like to mmke a submis-
sion. The Business Advisory Commit-
tee takes into conmsideration all rele-
vant factors, and allot time for various

‘ jtems. In the case of Voluntary Dis-

closure of Income and Wealth Bill
three hours were allotted but yester-
day we took five hours.

1 would like to submit to you and
to the House through you that it
would he very difficult fo finish the
work before us 1f we do not stick to
the schedule. In this case two hours
are aliotted, May 1 guggest that you
may be enough to say that the
Minister will keply at 1445. That
will have 13 hrg, Another half an hour
may be left for clause by clause dis
cussion and the third reading.

MR. SPEAKER: That is all right.

#The following Members also recorded their votes:

Ayes: Sarvshri Paripoornanand Painulj and C. C. Gohsin and Dr. G.8 Melkote ;

Noes : Shri S. A. Muruganatham,
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SHRI ERASMO de SEQUEIRA
(Murmagea): I beg to move:

“This House disapproves of the
Smugglers and Foreign Exchange
Manipulators (Forfeiture of Pro-
perty) Ordinance, 1975 (Ordinance
No. 20 of 1975) promulgated by the
President on the 5th November,
1975

This Ordinance, I am sorry to say,
is an example of the fascist manner in
which this Government is functioning
and I must say that it is a matter of
great pain that recently we have had
as many as 20 Ordinances, and this
country is being ruled almost entirely
by ordinances rather than by Parlia-
mentary enactments.

May I ask, what was the reason for
this ordinance having been issued on
S5th o November? May I ask the Min.
ister, how many hotels would have
run away, how many cars and other
assets would have drifted away, and
how many notices he has served since
this ordinance was passed or rubter
stamped, call it whatever you may,
and what was achieved by having the
ordinance on 5th of November instead
of coming forward before this House,
when it assembled, with a law?

‘We have no gquarrel with the princi-
ple that the property which has been
acquired by smuggling or foreign ex-
change manipulations should be for-
feited. In fact. I would hke to re-
mind the House that when COFEPOSA
was being discussed, the demand that
forfeiture should be included and for-
feiture should be provided for property
directly linked to gain from smuggling
or loreign exchange manipulation. was
made from this side of the House—
from the Opposition—and 1t was, at
that time the Government which re-
sisted 1t

It 'is not a light matter and to my
ming certainly, it was not a matter
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for any kind of ordinance It was a
matter which should have come for-
ward before the House and then gone
before the Select Committee, because
as the Government well knows such

measures can be subject to consider-
able misuse,

It is not that we are coming for~
ward before you and saymng for the
fun of saying it that these measures
are going to be misused; we are say-
ing it on the basis of experience that
similar laws and similar powers be-
fore it is no secret which gave the
Government absolute power (like
MISA) have been misused to a very
substantial extent. With your permis.
sion I will read out a letter which I
have received from a detenu in Aligarh
Jafl—

“In Aligarh District, the Police
have adopted a very tough attitude
towards satyagrahis and during the
satyagraha people are being beaten
mercilessly. Here, in my barrack
there are two or three college lec-
turers and one college principal.
Even they were not spared by the
police. Every time when a batch of
satyagrahis came, most of them had
to be admitted to the hospital. One
Mr, Bali Singh, an old man, could
not sustain the injuries and he died
on the 26th of December.”

This is the extent to which misyse
goes. It is not only here. It is there
even in the States. I will give you
an example from Goa. Under preven.
tive detention, withgut charge and
without trial, the President and the
Vice President of Panjim munieipality
were thrown into jail. That is not the
end of the story. By the misuse of
the provisions of the Municipal Act
both of them were removed from
office. Instead of peoplie from the
opposition being there all this is being
manipulated and literally a nominee of
the local ruling party iz now the
President of that municipality, The
Lieut. Governor of Goa is suppose to
be the representative of this Govern.
ment, but he iz behaving like some
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kind of ambassscior to a forelgn coun-
try. And my local Government in Goa
is allowed to get away even with
murder. And, I am not saying this
lightly, Sir, I have some information.
I am referring to a case where quite
some time ago a rickshaw driver was
brutally murdered, the police seem to
know who did it, but they say that
they know nething about it. I am re-
ferring 1t to the Minister and he may
ask the Home Ministry to get some.
body there to have this case investi-
gated A lot of rot wall come to hight

L]
MR, SPEAKER Is he a Smuggler or
a Foreign Exchange manipulator?

SHR]I ERASMO de SEQUERIA: I
am talking about the misuse of power

MR, SPEAKER It must be related
to this It should not be general mis-
use. But it should be related to this
item

SHRI ERAMO de SEQUERIA- I
am thankful to you, Sir for having al-
lowed me to speak, and for this inter

ruption only thereafter

1 would like the hon Minister to
look at the objectives of the Bill
Here 1t says that it will apply to cer-
tain individuals only and that 15 a
good thing Then you will find for
example section 2(2)(a) which says
that it shall apply to every person who
is convicted under the Sea Customs
Act, 1878 or the Customs Act. 1862 of
an offence in relation to goods of a
value exceeding Rs 1 lakh Sea Cus-
toms Act is a very large piece of legis-
lation. Conviction under Sea Customs
Act may be for a small matter or a
serious matter. Suppose a berson or
a company has to pay some kind of
fine in the course of being convicted
with reference to a consignment of
one lakh that should not be brought
within the maschief of this law, 8o, the
Minister should have a look at these
provisions and he should engure that
whoever is operating this Bill when it
becomes an Act, it can only be operated
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with refersnce to peopls who are replly
smugglers or foreign exchange manl-
pulators. It 18 by such wide provi-
tions that we create powers and give
them to people in Government who
go on merrily tp misuse them ad
nausegm.

Take the tribunal, Sir ‘What tribunal
is this® You have one judge and 38
joint secretaries of the Government.
Can anybody expect some kind of real
review or justice from the tribunal?
We all know what happens. Depart-
mental instructions will be issued and
the review will be a mere formalty
If Government 18 serious about for-
feiting the properties of smugglers
and foreign exchange mampulators,
let them make sure that when a de-
claration 1s made 1t 18 made only with
reference to those people who are
really supposed to be contained, and
that if a declaration :8 made, the per-
son agamnst whom 1t is made, has a
change of getting a fair review

1 have an objection to the applica-
tion of this Bill to those who have
merely been given an order of preven.
tive detention because if we wish to
convince anybody either in this coun-
try or in the world that we are a
democracy—I do not see Government
trying very hard to do it—then we
must accept that the persons are not
guilty until proved otherwise If Gov-
ernment says that 1t 18 operating a
democratic society under the rule of
law, why does it want to be the accuser
jury and judge, all rolled into one?
1 feel that, unless we take this cau-
tion and unless we put a check to en-
sure that this Bill 15 not misused—
not only that—but that it cannot possi-
bly be rusused, in my view, it will not
be a measure of control or a measure
of deterrence; it will only be a mea-
sure of harassment!

1 would still appeal to the Govern-
ment that we should go with this B}
before the Select Committee. In fact,
Ihavemavedamoﬁnntgth-teaect.
Let us have a good look at this B,
We all want deterrence to be there;
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we all want sm and foreign
exchangé manipulation to be discour-
aged. Let ys make it effective, let us
make it pointed and let us ensure
that there is no abuse.

MR. SPEAKER Resolution moved

‘“Thus House disapproves of the
Smugglers and Foreign Exchange
Mamipulators (Forfeiture of Proper-
ty) Ordinance, 16875 (Ordinance No.

20 of 1975), promulgated by the
President on the 5th November,
1975.”

THE MINISTER OF STATE IN.
CHARGE OF THE DEPARTMENT OF
REVENUE AND BANKING (SHRI
PRANAB KUMAR MUKHERJEE)
Sir, I beg to move*

“That the Ball to provide for the
forfeiture of illegally acquired pro-
perties of smugglers and foreign ex-
change manipulators and for matters
connected therewith or incidental
thereto, be taken into consideration™

Sir, tus Bill seeks to replace. with
some mnor modifications, the Smug-
glers and Foreign Exchange Manipula-
tors (Forfeiture of Property) Ordin-
ance, 1975 which was promulgated by
the Pr'sxdent on the 5th November,
1975

The circumstances which necessit-
ated immediate legislation by the
Ordinance have bheen explaned 1n a
statement placed on the Table of the
House I do not, therefore, propose
to deal wath thus aspect and shall only
explain briefly the provisions of the
Bl

Like the Ordinance which 1t seeks
to replpce, the Bill provides for as-
sumption of powers to deprive the
smugglers and foreign exchange mani-
pulators of their illegally acquired
pwopertios so as to effectively prevent
thely snti-social and clandesting activi-
ties. The provisions of the Biil wll
apnly to persons convicted under the
customs or foreign exclange laws and
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those 1n respect of whom orders of
detention under the Conservation of
Foreign Exchange and Prevention of
Simuggling Activities Act, 1974 have
been made They will also apply to
the relatives, assocmate and confidants
of such persons Under the Bill, it
will be unlawful for any person to
whom the Bill apphes to hold any
illegally acquired property, whether
moveable or immoveable, either by him-
self or through any other person on
his behalf and such property will be
hable to be gorfeited to the Central
Government For this purpose, the
expression “llegally acquired property”
will broadly mean property which is
acquired out of income, earnings or
assets obtained from any activity pro-
hibited by any law relating to any
other matter within the legislative
competence of the Parhament, or ocut
of income, earnings or assets in res-
pect of which any such law has been
contravened It will cover property
acquired out of any income, earnings
or assets the source of which cannot
be proved, as also property held by
any person which would bave been
illegally dcquired property in relation
to a previous holder unless 1t has been
transferred 1n good faith for adequate-
consideration

The proposed legislation will be ad-
ministered by semor officers of the-
Central Government not below the
rank of m Joint Secretary (o the Gow-
ernment who will be designated as
competent authorsties If hawving re-
gard to the value of properties held
by a person, his known sources of in-
come, earnings or assets and other
relevant material the competent
authority has reason to believe that
anv property is illegally acquired pro-
perty, it will serve a notice upon the
person concerned to show cause why
such property should not be declared
as illegally acquired property and
forfeited to the Central Government.
After considering objections, if any,
to the show.cause notice and giving
the person concerned a reasonable
opportunity of being heard the com-
petent authority will record a finding

$Afaved with the recommendation of the Prevident.
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28 1o whether the property is illegally
agguired property. The burden of
proving that a property is not illegally
scquired property will be ¢on the
person affected and where the property
iz held to be an illegally acguired
property, it shall stand forfeited to the
Central Government,

Provisions have been made to en-
.gure that while small one-time offen-
ders are not proceeded against, the
big and habitual offenders do not es-
cape the rigours of the law. It is also
being provided that it the source of
only less than one-half of the invest-
ment in a property remains unproved
an option will be given to the person
affected to pay a fine in liew of con-
fiscation. Such fine will be equal to
one and one-fifth times the value of
the unexplained investment

Cases may arise where illegally ac-
-quired property may be held by a trust
created by a person to whom the pro-
visions of the Bill apply or it may be
acquired by a trust out of contribu-
tions made by such person. The Bill
accordingly contains a provision to
take care of such cases. Where a per-
son to whom the Bili applies is either
the author or a substantial contributor
of a trust and the competent authority
has reason to believe that any pro-
perty held by the trust is illegally
acquired property, it will be open to
the competent authority to serve a
notice upon the author or the sub-
stantial contributor and the trustees,
calling upon them to explain the
gource of investment in the property
~or the source of money or other assets
contributed to the trust for "acquiring
such property. In the absence of a
satisfactory explanation, the property
will be liable to forfeiture to the

Central Governmient. This provision
-will not, however, apply in relation to
any Property held by ajtrust on institu-
~tion created or established wholly for
public religious or charitable purposes
it such property has heen so hejd by
it from a date prior to 5th Novembes,
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1978, that Is, the date of commence-
ment of the smugglers and Foreign
Exchange Manipulators (Forfeiture of
Property) Ordinance, 1975, ar if such
property is wholly traceable to any
property held by such trust or institu-
tion prior to that date.

The competent authority has been
empowered te obtain informiation from
various authorities and to require any
officer of the Income Tax Department
to conduct or cause to be conduct
any enquiry, investigation or survey
in respect of any person, property,
documents, etc., for the purposes of
any proceedings under the Bill or for
initiating any such proceedings.

A provision is being made for setting
up an Appellate Tribunal for Forfeited
Property to which appeal will lie
against the order of the competent
authority. The Appellate Tribunal
will consist of three members and its
Chairman will be a person who is or
has been or is qualifiled to be a judge
of the Supreme Court or a High Court.
The order of the Appellate Tribunal
will be final.

Officers of police, customs, central
excise and income-tax departments and
officers of enforcement appointed under
the Foreign Exchange Regulation Act,
1973 will be required to assist the
competent authority and the Appellate
Tribunal for the purposes of any pro-
ceedings utider the Bill.

In respect of any matter which the
Appeliate Tribunal or the competent
authority is empowered to determine
under the Bill, the jurisdiction of
courts has been barred and the prow)-
sions of the Bill will have effect not-
withstanding anything inconsigtent
therewlith contained in any other law
for the time being in force,

8ir, the provisions of the Bilf will
go a long vy in checking the malaise
of smugfling and foreign exchange
matipulations which 13 Baving'a de-
Joteriviis effect on e Dativnal dee.
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nomy. I am confident that the Bill

will receive the unanunous support of
the House

8ir, I move.

MR. SPEAKER Motion moved

“That the Bill to provide for the
forfeiture ol illegally acquired pro-
perties of smugglers and foregn ex-
change mampulators and for matters
connected therewith or incidental
thereto, be taken into consideration”

SHR!I ERASMO DE SEQUEIRA I
move

“That the Bill to provide for the
forfeiture of illegallv acquired pro-
perties of smugglers and foreign
exchange manipulators and for
matters connected therewith or inci-
dental thereto be referred to a Joint
Committee of the Houses consisting
of 6 members, 4 from this House,
namely —(1) Shr1 S M Banerjee,
(2) Shr1 Dinen Bhattacharva, (3)
Shri P G Mavalankar, (4) Shn
Erasmo de Segueira, and 2 from
Rajya Sabha,

that in order to constitute a s tting
of the Joint Committee, the quorum
shall he one third of the total numter
of members of the Joint Commuttee;

that the Committee shall make a
report to this House by the 18th
March, 1976,

that in other respects the Rules of
Procedure of this House relaling to
Parliamentary Committees shall apply
with such vanations and modifications
as the Speaker may make and

that this House do recommend to
Rajya Sabha that Rajya Sabha do jomn
the said Joint Committee and com.
municate to this House the names of
2 members to be appointed by Rajya
Sabha to the Joint Committee” (1)

MR. SPFEAKER. The Resolution,
the main motion for conmderation of
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the Bill and the amendment are now
before the House,

SHRI SOMNATH CHATTERJEE
(Burdwan) The objectives of the
Bill are welcome and in tact th's Bil}
should have come much earher I

remember taking part in the proceed-
ings of this House when COFEPOSA
first came here and 1t was being dis-
cussed here, The only fear was about
the abuse we have legitimate fears
about the method and the seriousness
of implementation Unless it 18 1mple-
mented with vigour 1t will be only a
show piece legislation We have a
number of such show-piece legisla-
tions for the weaker sections of
our people When 1t 1s the ques-
tion of the protection of the rights of
the working class people, we find
firstly that the laws are 1nadequate
and secondly even those laws are not
imp'emented properly Some people
seem to be above the law 1n this coun-~
try and I remember one case, it 15 a
very pertinent example I am sure
the hon Mimster knows about that
and he should give a specific answer
to that case I am referring to a
single case, that 18 Shiv Shankarlal
Guptas case He made an effort
about three years ago to take over
Metra cinema, by means of foreign
exchange manipylation and {rafficking
in foreign exchange The employees”
union made great effort to make this
Government wake up I had the pri-
vilege of appearing before the court
for the cinema emplovees’ union m
the Calcutta High Court We obtained
mnjunction against the take-over by
this person Unfortunately, the Gov-
ernment i1n spite of repeated requests.
did not come forward in support of
the workers in that case, The Gow-
ernment was a party to it. I wrote-
many letters to Shr1 Guijral, the then
Union Broadecasting Mimster, We
took up the matter with the Law
Mmistry. Shrn H. N Mukerjee was
the President of the Union. He also
took up the mafter personally and
saw the Minister on morg than one
occasion. But the Government did not
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come forward in aid of the workers.
But the Court issued an injunction
restraining this manipulator, foreign
wexchange trafficker from taking over
.for about a year and half. Ultimately
because of limited legal provisions in
support of the working people, we
could not succeed in this except to a
wery limited extent. Now, has this
heen taken over. Did you take any
Step to take over the Metro cinema?
J am giving this as an example. I
«to not know which proverty has been
.acquired by which foreign exchange
racketeer, Government must know
this. This Ordinance was brought on
5th November 1975, Some of the legis-
lations were made by-passing the
Parliament imtially. Wa. could not
help it. We do not mind. But we
«annot keep quiet when 1t has Leen
misused. I would like to know from
£he hon. M mster how many cases
«during this period, that 18 from 5tn
November 1875 to date-——it is more
than 2} months—have teen initiated.
How many show-cause notizes have
you issued? How have you util.sed
‘thte provisions of the Ordinance? If
the provisions of the ordinance? If
‘there was no immediate necessity or
immediate requirement to take pro-
ceeding against these persons, then
this Ordinance was not justified.
“Therefore, I would like to know from
the hon. Minister—the country would
like to know this from the hon. Minis-
“er—how many proceedings have teen
initiated under the ord:nance. How
many properties have been forfe.ted
and whether this Metro cinema or any
other known illegal property has been
‘taken over by Government or not? Sir,
we have been saying that the exist-
ing laws have been made with drastic
provisions of confiscation ot contraband
goods. Why don’'t you take steps
under those provisions? On principle,
1 sm against the Preventive Detention
Act because there iz a possibility of
shuse and misuse. Once you confer
power pn officers or the autboritiex,
1they @0 not always exsercise those
powery bnu fide because of the ex-
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traneous circumstances, This {8 bound
to be misused. You have to ume it
against a particular section of people
who are to be condemned because
their activities are to be condemned.
But- why have you not been using
considerable powers of prosecution,
considerable powers of adjudication
under Customs Act and Foreign Ex-
change Regulations Act? Even then
by those proceedings you could have
sent them to jail. Bir, a few days
back I found a news item in a news
paper thai 11 smugglers had been con-
victed by the Bombay Magistrate and
they had been sent to 18 months’ rigo-
mous imprisenment. That s much
better than keeping a person in jail
and arranging with the superinten-
dent of the jai! for giving all sorts of
facilities. So, why not produce them
before the magistrate’'s court with all
the evidence you must have got and
put them wunder rigorous imprison-
ment” The onus is on them. My only
submission 1s, give them exemplary
punishment. but after at least a sem-
blance of trial Apply not only this
law but the other provisions of the
general law  Parliament has given
those powers unhesitatingly, Whenever
questions of economic offences have
come up in this House can anybody
say that we on this side of the House
heve stood in the way? Never. Our
grievance is that you do not utilise
those powers properly, The only
utilisation you have made of the
emergency powers is to take away
bonus! We want thig legislation to
succeed, May I point out one or two
lacunae in this which should be taken
note of?

Firstly, the main Act—COFEPOSA ~
is applicable to Jammu & Kashmir,
but this Act is not being made appli-
cable to that State. Is there no ile-
gally acquired property there? Persons
earning money through illegal meth-
ods may go there and buy property.
You may say that immoveable pro.
perty cannot be scqiired, but  what
sbout moveable property? I do not
know; if therg are any special provi-
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slons in this regard, the House should
be enlightened about them,

Under clause 2(2) (a), this Act is
golng to be made applicable to persons
who have been convicted of some
offence. There must be a determina.
tion by judicial proceedings of an
offence under the Act and there must
be a conviction upon a prosecution
Supposing 1n adjudication proceedings,
somebody has been held guilty of
illegal importation or smuggling of
goods and with those proceeds they
have acquired properties. Are they
within the ambit of the Act or not?
This will give nse to comphlications
in the application of the Act It may
help me 1n my other capacity but I do
not want to make money by that pro-
cess. Then there are departmental
proceedings and a personal penalty 1s
imposed upon him Will he come
within thig Act? This 18 a great lacuna
which s open to interpretation either
way As 1t 1s, a large number of
people may escape In many cases I
know that prosecutions are not laun-
ched. Only departmental proceedings
are taken Therefore, kindly consider
whether those persons are within the
net or not Secondly. on principle I
say, 80 far as the detenus are concern-
ed, there must be some objective
basis to find out whether they have
participated in some 1illegal activity
because now-a-days you are detamning
a person as smuggler without telling
Thim what are his illegal activities So
far as other persons are concerned,
there are objective materials, but so
far as these persons are concerned,
there must be some objective material
These are points on which I request
the Minister to consider.

SHRI VALAYAR RAVI (Chirayin-
kil);: Can you tell any name of a
petson who was detained wae not a
smuggler?

SHRI SOMNATH CHATTERJEE: I
do not know any smugglers. (Interrup-
tioms) We ats a sort of 3 class who
are misunderstood.
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May I know whether according to
you property includes money? Does
it include or does it not include? 1
am making these suggestions not with
a view to criticise but when you are
having it on the statute book, have it
in a proper and foolproof form

Kindly come to the Explanation 1
on page 3 of this Bill Here you wiil
know how you are keeping loopholes.
Explanation I Says

‘For the purposes of sub.c’ause
(1) of clause (a), the value of any
goods 1 relat'on to which a person
has been convicted of an offence
shall be the wholesale price of the
goods in the ordinary course ol
trade 1n India as on the date of the
commission of the offence.”

If some goods are ymported into India
illegally in contravention of the pro-
visions of, say, the Import Control
Order—such goods are not available
at all in India; they have never been
available i1n India; for the first time
they are brought into India—these
are matters which are being laughed
out. I do not know for whom the
hon. Member 1s laughing

MR SPEAKER: You should not
be diverted by these things

SHRI SOMNATH CHATTERJER:
Now, there is the phrase ‘in the ordi-
nary course of trade. There is no
course of trade, far less an ordinary
course of trade How do you assess
or make the valuation?! Unless the
valuation 1s done, the whole definition
will not apply. It may be said that
they will make an arbitrary valuation
and try to put the other party to dis-
prove it That is not the proper way
New sbout ‘wholesale price’. There
have been umpteen decisions of the
law courts—including the Supreme
Court as long as it remaing—that that
definition ought to prevail Any
suthority in the country is bound to
follow the decisions of the Supreme
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Court-—so long it remains. “Whole-
sale price” has been defined to be a
price at which goods can be sold to
whole sale traders. This has been
defined by the Supreme Court, It
has been further held that there must
be an actual price for the goods at
the time 0f the sale. Whether it in-
cludes the selling price or the manu.
facturing price, is different. How are
you going to apply the Explanation?
If this Explanation does not apply,
the whole Act becomes inapplicable.
I will not take much time. I am
pointing out 1 or 2 things which are
very important, according to me.
Kindly see the defimition of the word
‘associate’, Don't make some provi-
sions which will make the ordinary,
simple person a victim of your abuse
of these powers. “Associate” has
been made to define persons even
“keeping accounts of such person”.
An accounts clerk or just an ordinary
clerk is given the job of making en-
tries in tHe books He will be treated
as an “associate” of such persons.

Then about the collaborator, A
collaborator of a smuggler does pot
come within the definition. He does
not become an associate if he is not,
in fact, a partner or a member of a
private company, Therefore, don't
make such laws which are open to
abuse; and I submit thrat an ordinary,
simple employee getting Rs. 100, who
for the purpose of keeping his job,
has to make some entries, does not
and is not supposed to know the
things. He is in; but the colloborater
is out.

Next about the constitution of the
tribunal, The hon. Minister had said
that this Act will be implemented by
officers of the level of Joint Secre-
taries who will be the competent
authority~it I am not wrong. I take
it that the object bf constituting the
tribunal is to give those people an
spportumiity to prove the boma fies
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of the sources with regard to pro-
perty. Y¢ that tribinal is going to
consist again of Joint Secretaries, it
does not inspire confidence. By mere.
ly associating & person who had held
a judicial office, or may be holding a
judicial’ office—he will be a minority
— (Interruptions)

MR. SPEAKER: Will you take long,
or will you finish fust now? !

SHRI SOMNATH CHATTERJEE:
I will finish in two minutes.

MR, SPEAKER: You may continue
after lunch. The FHouse will now
adjourn and meet again at 2 p.m,

13 hrs.

The Lok Sabha adjourned for Lunch
till Fourteen of the Clock.

The Lok Sabha reassembled after
Lunch at three minutes past Fourteen
of the Clock.

[MR. DEPUTY-SPEAKER in the Chair]

STATUTORY RESOLUTION RE.
DISAPPROVAL OF SMUGGLERS
AND FOREIGN EXCHANGE MANI-
PULATORS (FORFEITURE OF PRO-
PERTY) ORDINANCE SMUGGLERS
AND FOREIGN EXCHANGE MANL
PULATORS (FORFEITURE OF
PROPERTY) BILL—contd.

MR. DEPUTY-SPEAKER: Shri
Somnath Chatterjee will continue his
speech.

SHRI SOMNATH CHATTERJEE:
Mr, Deputy-Speaker, there is one
more provision of the Bill to which I
want to draw the attention of the hon.
Minister, and that is clanse 19 at page
9, which is bound to cause great
hardship in some cases. It provides
for taking possession of properties
which are foffeited undet this iAct.
There may be Yona fide ol
a property, éven nwnthly' ]
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These are stall people, occupying one
or two rooms in a property. Once
that propesty is acquired, whoever
ey be in possession will be forced
to go out of the property, and the
coercive machinery of the State can
be used against him It says that the
competent authority may order a
person affected, as well as any other
person who may be in possession of
the property, to surrender or deliver
possession to the competent authority.
Therefore, every person in that pro-
perty, whether a bona fide occupant
or bona fide tenant or not, whether
a small tenant or not, will be foreibly
ejected from that property, which is
bound to cause great hardship to some
people. Further no opportunity is
given to those occupants of the pro-
perty to make any submission or re-
presentafion before the competent
authority or tribunal. Therefore, this
is a very rigorous provision which
may not affeft smugglers as such, but
will affect very repressively bona fide
occupants of property. If somebody
takeg up a tenancy of two rooms in
a property for a rent of Rs. 100 and
does not know that it is a smuggler's
property, after staying there as a
bona fide tenant or occupant for some
time, he is suddenly one day asked to
get out of the property without any
hearing or opportunity to show his
bona fides, That is bound to cause
great injustice, These are some of
the matters which I hope the hon.
Minister will take note of.

Befdre I end, I only hope that this
piece of legislation, like many others
will not remain merely a gimmick but
will be implémented properly. Let
them be all implemented, not for the
benefit of the financial operators, but
let them be utilised vigorously against
financial manipulators. Othewise the
whole purpose of the Bill will be
defeated,

MR, DEPUTY.SPEAKER: I have
® number of speakerr from the Cong-
ress Party here. Obviously I cannot
2110 LS5
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accommodate all of them. I will call
them in the order in which I have the
names here, and in order to emable

them to make a meaningful speech, I
will allow them ten minutes each.

SHRI B. R, SHUKLA (Bahraich):
The smugglers and foreign exchange
racketeers are operating a parallel
economy bused on their ill-gotten
wealth, In fact, they are in possession
of fabulous wealth and are wallowing
in luxury which even the grand
Moghuls could not dream of I wel-
come and appreciate the objective and
the spirit behing this legislation. This
is the first time during the last 27
years of freedom that a serious at-
tempt is being made by the Govern-
ment to curb the dens of the smug-
glers and foreign racketeers, but, as
pointed out by my learned colleague,
Shri Somnath Chatterjee, there are
many deficiencies and inadqacies in
the Act itself. Therefore, the Act is
simply tinkering with the colossal
problem of the illegally acquired
property of the smugglers and racke=
teers.

The application of thig Aci is res-
tricted to two classes of persons, al.
though they have been categorised
into four, This Act will apply to
persons who have been convicted for
an offence under the Sea Customs
Act, the Customs Act or the Foreign
Exchange Regulation Act for the first
time and then only if the property in
relation to which the offence under
these Acts have been committed is of
the value of Rs. 1 lakh or more, The
second category consists of persons
who have been convicted under any
of these enactments more than once
irrespective of the value of the pro~
perty involved in the commission of
the offence. So, it comes to this that
it a person who has been convicted
of an offence which involves property
within the clutcheg of this law while
within the Tlutches of this law while
a person who hag been convicted more
than once but in relation to pro
valued only at Rs, 200 or Rs. 300
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come within the purview ofthis legis.
Jation. I do not understand the
rationaie behind this sort of categori-
sation and the discrimination between
these two setg of persons,

The third category of persons are
those who have been detained under
the conservation of Foreign Exchange
and Prevention of Bmuggling Acti-
vities Act if in their cases after review
and uafter receipt of the Report of the
Advisory Committee, if any, the orders
have not been revoked. How we
know that if a person jg to be convict-
ed, he is to be prosecuted in the First
Instance Court, that is the Magis-
trate’s Court, then he has the right

f appeal. He will go to the session
court, If he iy aggrieved, he can
agitate the matter up to the Supreme
Court. This will take a very long
time. Therefore, if the final convic-
tion is upheld by the highest court
in the country, only thereafter the
question of the forfeiture of the pro-
perty of such persons would arise.

Now, we are dealing with am emer.
gent situation, The parallel economy
is posing a threat to our economic
stability, Therefore, my submission
is that we should widen the ambit and
the scope of this law so that the
notorious smugglers =2nd exchange
racketeers are brought within the
purview of this law. My suggestion
is that there should be a clause in the
Bill which shall apply to those persons
whp, by repute, are habitual smug-
glers and racketeers. The court may
feel difficult in coming to the conclu-
sion whether a person is guilty of
these economic laws. Certainly,
everybody and the Government fully
know who are the notorious smugglers
in fhis country. If they are so, a
notice should go against those persons
who are notorioug smugglers, It is
for them to say that the property,
which they are i,,;‘ possession of, hgs
bepn, acquired by honest and innocent
meaps It thlay Zail to do so, certainly

oy
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their noopesly Mﬂ b cenficated,
Tharefore, any ~Way sepsure will
only wacm fha fringe of the problem.
It is only an attebipt te tough the tip
of the jceberg of the illrgotten pro-
perty of the smugglers. An appre-
hensjon hes been voiceq several
Oppesition Mambers that the Govern-
ment will abuse the powers given
under this Act, As a matisr of fact,
you have to trust the Government for
certain measures, If you have no
confidence, then nothing can proceed.
After all, the Government has to
function; the Government has enjoyed
the confidence of the people. S8ince
they are in continuous epjoyment of
the confidence of the people, thereiore,
they are here,

We had come with a programme.
Al agreed that the gangs of smugglers
and racketeers should be smashed.
The property which they have acquir.
ed by their nefarious activities should
be confiscated, and it should be used
for the benefit of the people, because
the property will vest 1n the Central
Government.

An apprehension has been also
voiced that the tribunals will consist
of the persons who are of the status
of the Additional Secretary. Even in
the admimstration of Direct Taxation
Laws, we find that the personnel con.
sist of persons of like rank and status,
but it cannot be said that they have
abused their powers, Why should
we always be obsessed with the idea
that persong of only the status of a
High Court Judge or a Supreme Court
Judge can alone be trusted. We know
that there have been criticisms and
there will be criticisms even against
the acts of the judges. Therefore, at
some point or the other, we have
to trust certain functionaries in the
Government. Otherwise, the whole
thing would end in a chaos.
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orders in relation to the proceedings
which will come up before the compe-
tent officer,

There is provision alsp for the ap-

llate tribupal and, ultimately, the
g:hréme Court lawyers will always
with their ingenuity, with their brain,
find out some ground for interference
in findings arrived at by the tribunals
which are semi-judicial or partially
judicial. Therefore, that judiciary
function will remain there. The over-
all power of the Supreme Court will
be there.

With these words, 1 extend my ful-
lest support to the provisions of the
Bill so far as they go. But I would
request the Government that an
amendment should be accepted and
habitual offenders should also be
brought within the mischief and the
ambit of the Bill

SHRI BHOGENDRA JHBA (Jai-
nagar): Mr, Deputy-Speaker, Sir, this
Bill has been brought to replace the
Ordinance issued a few months ago.
With regard to the smuggling opera-
tions, we have all been facing this
problem {ime and again

MR. DEPUTY-SPEAKER: Crymng
hoarse against it or for it”

SHRI BHOGENDRA JHA: Against
it. Those who are for it, need not
cry.

Last year, the hon, Minister, Shri
P. K. Mukherjee had stated that dur-
ing 1974, about Rs. 88.31 crores worth
of smuggled goods had been seized.
During the debate, in this House, the
Finance Minister, Shri C. Subrama-
niam, stated that in 1970, goods worth
of Rs. 22 crores; in 1971, goods worth
Ra. 30 crores; in 1972, goods warth

28 crares and in 1973, goods worth
85 crores were siezed.
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With regard to the foreign ex-
change, we have not been able to find
out the exact amount or even the
approximate amount which can be
estimated to be manipulated by those
manipulators. A Study Team appoint
ed by the Government, the Finance
Ministry, in its report in 1871 has
stated:

“On an overall view, the total
consumption of unauthorised foreign
exchange for various purposes in
a year would appear to be of the
order of Rs, 240 crores or  there-
about "

That was the estimate made in 1971
The figure must have gone up since
then,

Then, we have been facing this pro
blem in various other ways also. As
was repeatedly stated by me in this
House, last year, when the conserva-
tion of Foreign Exchange and Preven-
tion of Smuggling Activities Bill had
come before the House, we had o a
lengthy argument here and the E:m-
ance Minigter, Shri C. Bubramaniam
stated on 6th December, 1974 as fol-

lows ——

-

«Again, Mr. Bhogendra Jha made
the point which was reinforced by
Mr. Banerjee about dealing with the
property. Any acquisition of pro-
perty or wealth through the smug-
gling activities stands on a comple-
tely difterent footing altogther and,
therefore, 1t will have io be dealt with
in a different manner for the pur-
pose of confiscation. I can assure
the hon, Members that the matter
is under investigation, We are try-
ing to find out what sort of law
we should have sp that it may stand
the test of judicial scrutiny also.”

This was on 6th December, 1974. Then,
I asked, “Will you hring it in this
session?”. Shri Subramaniem  said,
“I cannot say that because it depends
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[Shri Bhogendra Jha] One Customs Inspector in Madbu-

on how soon they are able to formu-
late the proposals.”

This shows that on 6th December,
1974, the Finance Minister formally
gave a fore-warning to the smuggiers
and foreign exchange manipulators
that, if they can, they should devise
means and methods to see that they
are not caught when any enactment
of this kind comes into being,

1 will come to the Bill later on....

MR. DEPUTY-SPEAKER: You
have very limited time, You better
come to the Bill

The House had agreed to call the
Minister at 245 pm. I am giving ten
minutes each and I am just giving
you friendly advice, please come to
the Bill now.

SHRI BHOGENDRA JHA: When
this Bill was initiated, it was saig it
goes by the court interpretation in
the matter. As you know, the Supre-
me Court itself had given a ruling on
12th February 1975 as follows:

“Thefe is no connection bet-
ween smuggling which 1s essentially
a secret and clundestine operation
and maintenance of public order in
Lvhicb the operative word is ‘pub-

c.'l

The Delhi High Court, again, or-
dered the realease of Sukar Narain
Bakhia, Yusuf Patel and three others
as one of the ‘grounds’ was non-
existent. I know because I myself
have been detained several times
and several times grounds were non-
existent, but the Supreme Court could
not release me in 1950-51, But Refé
our Supreme Court is too generous, in
this situation to the Executive Offi-
cers. 1 would like, through you, to
urge the Minister, if he has the cour-
age, to institute an enquiry in to it.

bani district wes caught red-handed
by the people while he was smuggling
goods himself in a company, His
face was blackened and he was parad-
ed in Bihar before four District Ma-
glstrates. Thy District Magistrates of
Madhubani, Dharbadga, Samastipur
and Begu Sarai, the Commissioner
and the Inspector of Police were all
there. The people took him to the
police station. But later a false case
against these people was instituted
and it is still lying unproved.

Another Block Development officer
of Basopatti in Bihar was caught red-
handed by the people while smug-
gling goods from Nepal Afterwards,
he was suspended from service, per-
haps because he belonged to the State
Cadre and not to the Central Cadre
like the Inspector I am just citing
these to show that smuggling comes
t{o the cognizance of the people
persons like me try to help the admi-
nistration to implement the laws. But
such people are being prosecuted.

1 will] give you another instance,
The Motihari Policemen’s co-operative
formally sumggled goods from Nepal
—goods of Chinese and Japanese
make--and they sre being formally
sold by the Policemen’s Cooperative
in Motihari. If the Minister has the
courage to see the goods, they are still
not totally disposed off.

After this, T am coming to the
point that, with this background

MR. DEPUTY-SPEAKER: of t.ho
ten minutes, only two now remain.

SHRI BHOGENDRA JHA: I am
not in the habit of always troubling
you, If you want, I will try to re-
main out of the House.

MR, DEPUTY-SPEAKER: Please
don’t get excited, but & certaln time
has been allotied.



137 . Res. ang Foreign FPAUSA 30, 1897 (SAKA)

Exchange Manipulators
ete, ¢tc, Bill

SHRI BHOGENDRA JHA: I un-
derstand that, but you can.extend the
time. If I am irrelevant, You can
stop me.

SHRI H. N, MUKERJEE (Calcutta~
North-East): Why is such a rigid
time schedule fixed by the Chair?

MR, DEPUTY-SPEAKER: 1 am
very, very conscious of this myseil
but, before Lunch, the Minister of
Parliamentary Affairs drew thetatten-
tion of the Speaker and the House to
the fact that there is a lot of busi-
ness pending and to the fact that
yesterday, a Bill for which three hours
had been allotted took five hours, re-
sulting in the upsetting of the entire
schedule. Now, he made a request to
the Chair that the Minister should
be called at 2.45 p.m. in order to mi-
nimise time,

The Speaker went on record that
he had agreed to that. 1 am
only trying to keep to that sche-
dule. What else can I do? I under-
stand that a Bill like this canmot be
disposed of in two hours. I am not
saying that what Mr. Bhogendra Jha
says is not relevant; it is very very
important. But he should realise my
difficulties also,

SHRI ERASMO DE SEQUEIRA:
Let us move a formal motion that the
time be extended by one hour.

THE MINISTER OF WORKS AND
HOUSING AND PARLIAMENTARY
AFFAIRS (SHRI K. RAGHU RA-
MAIAH): This timg has been fixed
by the Business Advisory Committee
in which all the Parties are represen-
ted. I am not objecting to a few
more minutes being given. I seek the
indulgence of the House so that we
may complete it in time,

MR. DEPUTY-SPEAKER: You
have to help me. Here, T have six
Members from the Congress Party
who want to speak, I will try to ac-
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commodate them; I have told them
that, in order to accomodate as many
as possible, I will give them 10 minu-
tes each, and they should try to co-
operate. I will not cal] all of them;
I will call them in the order in which
I find them, and when the time iz
over, I will stop. I have given Mr.
Bhogendra Jha ten minutes, I will
give him a few minutes more. Please
try to cooperate. That is all.

SHRI BHOGENDRA JHA: The
objects anid reasons of this Bil] are
to be objected to not. The objects are
very clearly defined:

“Persons engaged in such mal-
practices have been augmenting
their ill-gotten gains by violation of
laws relating to income-tax
wealth-tax or of other laws....”

By reading the objects, one could
presume that this Bill may, if not
today, at least in future, cover wider
areas; it may have wider nets to get
the ill-gotten wealth; here, it is limit-
ed only to smuggling.

Last year, the Finance Minister had
charged us that we were accusing the
Government of half-heartedness. I
wish to point out again that this Bill,
which has come during the period of
Emergency and after forewarning them
more than a year ago, is coming half-
heartedly and hesitatingly, This is a
gift to the smugglers.

In the first place, I would like to
point this out. The Government may
get this Bill passed. But I want
that the House and the Minister should
give thought to it. Here, the pro-
perty of any person who has been
found guilty and has been convicted
for an offence in relation to smug-
gling of goods worth Rs. 1 lakh on
the basis of wholesale prices at that
time, cannot be inquired into. cannot
be touched. This ig very strange. Does
it mean that property worth Rs 1
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of those persong-who have been al-
-ready " convicted—all these things are
vety difficult and even after doing!
these—cannot be inquired into? This
Bil] provides for that. This i a
shameful piece of legislation, and it
will be a shame on us if we pass the
Bill in this form. .

Similarly, if an order of detention
has been set aside by any court, in
that case the property cannot be in-
quired into. Why can’t it be done? In
many cases, the courts have set aside
orders of detention. So, those cases
cannot be touched. Also, if the order
is revoked, that case cannot be in-
quired jinto,

There are some more provisions.
Here, in the ‘Explanation 4’, on page
4 of the Bill, it is said:

“For the avoidance of doubt, it is
hereby provided that the. guestion
whether any person is a person to
whom the provisions of this Act

. apply may be determined with re-
ference to any facts, circumstances
or events (including any conviction
or detention) which occurred or took
place before the commencement of
this Act.”

I want to know what will happen to
those cases who have been found
guilty of these offences after the com-
mencement of this Act. This should
be clarified. Will you wait for some
court order to come again? Does it
mean that this will apply only to the
past?

One more exemption is with regard
to trusts. This is a very serious thing.
_Many top smugglers have formed
trusts, charitable trusts or other insti-
tutions and thus they have seen to it
that their - ill-goiten property is not
touched. . Here the Bill provides that
such prope.rty as Has been held by sucl;.
‘or instltutions from a date

'prior to fhe commencertient 6T this

months ago, snd durlug this peﬂod
many smugglers have formed . trusts
and thus their property will not be
touched. . S, this is not a Bil. Yor
netting those things; thig is & Bill'for
exermpting thein. Only the objects and
reasons are there in its favour, but
there are & nuiriber of exemptions ind
exclusions. I think even now the
Government should give consideration
to this that during the phase of the
Emergency after so much dilly dally-
ing, these exemptions should not form
part of it.

SHRI $ R. DAMANI (Sholapur):
Mr. Deputy-Speaker, Sir, I rise to sup-
port this Bill Many hon. Members
have referred to some of the provi-
sions of the Bill and I would not like
to take the time of the House as also
the time allotted to me again to repeat
those provisions. While replying. the
hon. Minister will deal with those
points.

Sir, it is a fact that the evil of
smuggling had upset the economy of
our country for the last many years.
Previously, the smuggling was of gold
only, but now for the last some years,
all the items of consumer goods are
being smuggled, for example, fountain
pens, ball point pens, terylene, wrist
watches etc. All these items, which
are being produced in the country are
being smuggled. Thus, it Has affected
the growth of our industries to a
greal extent. It has also taken away
the foreign exchange which the coun-
try would have received. Hundreds
and thousands of our countrymen who
are working in other countries remit
their savings to their families in our
country, If the foreign exchange
would have come in the right way and
through proper channels, ‘it would
have helped us a great deil. Our coim-
try . is short of foreign exchange at
present. If the country receives
toreign uehange earned by our vari
oul couiitfyiien wosking €brosd, our
fofelgh esichiinge pdsition: would have



Rée. uny Poreign PAUBA @, ithr (sAxa
* mmu M

bééh iitringitiened. The foreign ex-
ciifiifge Wwis, howeikr, being used for
shiliggiing purpeses, 1 ain happy that
dufing the list one year, the sthugghng
has very mueh reducsd ahd by this
Act dhd stronger action, it will be
refuced considerably.

The question is whether by these
string measutes, the evil of smugghng
will stop completely or temporarily.
What are the reasons for this smuggl-
ing and what should be dome so that
the s$muggling of consumer goods 18
stopped automatically” In this con.
nection, I would hke to express my
view The main thing which has been
giving incentive for smuggling these
goods 1s the high rate of excise duty
on certain items There are many such
items lhike terylene, and other cloth
which are being used by the mddle
class people. There the excise duty
18 Rs 3 to Rs 4 per meter Similarly,
on other items, the excise duty 1s very
high The result is that it gives in-
centive to the smugglers to smuggle
these items 1If the excise dutv 1s
brought to reasonable levels, the de-
mand of those goods will increase and
the country can have more industries
set yp to produce those items The
révenue of the Government will not
be affected, i1t will go up And smuggl-
ing will be reduced automatically and
Government will not have to resort to
all these measures. Therefore, the ex-
cise duty which 1s so high and which
is giving the incentive and helping
smugghng aclivity should be brought
down to a reasonable level so that
smugglers have no margin and smug-
ghing will automatically stop Ths 1s
my point and thls will also help n
setting up of many industries Now,
what 1s happening” On account of the
high excise duty, many small 1ndus-
tries which are manufacturing these
items have come to difficuliies. They
are closing down and the Government
is not getting the revenue The point
is this The rate of excise duty re.
quires to te adjusted so that the in-
centive for smuggling is automatcally
redueed.
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The second 4nd last point I want to
make 13 that at present whatever goéds
are confiscated mre being svld I8 the
country either through co-operative
socteties oOr through other channels,
That helps the smugglers to sell these
smuggled goods under the guise of
goods sold by governmet, That should
also stop and these goods whch have
been seized should be  re-exported.
When I raised that point sometime
ago, 1t was said that 1t was not possi-
ble and that no countiry would pur-
chase the goods These are mere lame
arguments But 1if government do not
want to sell them but export them,
there are markets for them We may
get less price but apparently 1t will be
easier for the offictals and 1t will be
easier for government o dispose of
the smuggled goods Therefore, the
sale of smuggled goods within the
country should also stop and unless 1t
15 stopped, the incentive for smugghng
will continue

In the end my suggest:ons are (1)
that the excise dutv must be adjusted
in such a way that neither it will
affect the revenut nor will it act as a
sort of incentive to smugglers and (2)
that the smuggled goods should not be
resold in the country

With these suggestions, I support
the Bill

SHRI SHYAM SUNDER MOHA-
PATRA (Balasore): This Bill which
provides for the forfeiture of illegally
acquireg properties of smugglers and
foreign exchange racketeerg is indeed
a very ideal and timely Bill Per-
haps as has been outlined in the
objective of this Bill, it is going to
affect the very social fabric of our
society. Among the various new
legislations which have been brought
during the past few months, this one
strikes me the most because it is going
to attack at the very root of smuggl-
ing practiceg in' our country and alst
at the root of racketeering in foreign
exchange.
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As we all know, there has been a
necestity fer depriving persons who
are engaged in such wctivities of thelr
illegal and illegitimete gains. The
smugglers have in fact buily palaces
g different parts of the country and
Tive a style of life which probably,
even a western tycoon would envy.
They have properties not only in the
names of their relations and associa-
ciates but also in the names of their
pet dogs and cats All this has come
out in the Press and the time has
really come when the government
become very strong, rather I would
say, fanatically strong to see that
smuggling and foreign exchange
racketeering are eradicated for good
from this land Take foreign ex-
change racketeering

We all somehow or other are In-
volved in it The students who go
abroad for studies somehow or other
manage the funds Our leaders, in
whatever social strata they are, when
they go to foreign countries, want to
bring many things foreign and they
want foreign exchange. Indian resi-
dents who are abroad want to remit
money to their relatives here and
some of them get involved in this
foreign exchange racketeering. This
is a complicated affair, Somehow or
other it goeg to lure persons who
have money there abroad and persons
in our country at the receiving end
This complicateq process, I am sure,
will be checked by this Bill to a very
large extent. Here, in this connec-
tion, I have to bring to your notice
that the Foreign Exchange Director-
ate which is to attack it must be
vigilant, active, tenacious and they
shoulg have perseverence to dispose
of cases as quickly as possible. I
know that a pumber of cases have
been going on in the courts of law
for a number of years nhere in India
in regard to the persons who had
been arrested for guch racketeering.
Months and months, years gnd years
have passed but the casegs have not
been disposed of. These racketeers

being held up here, are Again engag-
ing themselves in the nefavious acti-
vities, Ome of such persons is XKalyan
Bosu. Three years ago this msn was
hauled up in this country ag he want-
ad to cheat the Government, the in.
dustrialists and many other persons.
He said, he has purchased many com-
panies having base in England and he
was arrested on November 23, 1972
under the provisiong of Foreign Ex-
change Regulationg Act, 1947 because
he smuggled Rs. 3.2¢4 crores and went
on bail for Rs. 50,000. He is still in
Indi, and his caseg have not been
disposed of. He has been cheating
people saying that he is a big man
in Switzerland or in America. He
wants to allure Indiang for business
in foreign countries but Government
has not taken any action to put an
end to al] this.

I know the cases of so many other
persons. Why does the Government
not fix a target date for the disposal
of such cases? Why not tell the In-
vestigating Officer or the Director of
Foreign Exchange that nobody can
be here in our country for more than
such and such a period? Otherwise,
I must say that the Directorate is not
very efficient.

Mr. Deputy Speaker, under this
Act, the competent authority iy an
officer not below the rank of a Jomnt
Secretary Competent  authority
should be very very senior officer—
Secretary or may be a little above
that, Appellate authority ig quite all
right because the person must be of
the rank of a Judge of a high Court
or the Supreme Court.

In this conneetion, I must also
bring to your notice that there are
many old cases which are still to be
disposed of. We know Hari Das
Mundra, Whose case was to rob Par.
liament and Late Feroz Gandhi be-
came important expoaing this
racket—Mundra 2 million pound
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affalr concerning Ave UK. Banks and
six registered companies, The cases
are yet to be disposed of. There is
also a case against Louis Dreyfus &
Co., Calcutta, for under-invoicing to
the tune of 2,70 crores foreign ex-
change, for which show cause notice
was issued. Ten years have passed
but the cases have not been disposed
of. I know many persons who go to
the ¥Foreign Exchange Department
with documents, photo stat copies
and everything. Why do you not
utilise their gervices for the good of
the country? One such person is
roaming round the corridors of the
Secretariat of the Foreign Exchange
Directorate, but the officers are tell-
ing him that the documents are miss-
ing. Why?

In any case, this Bill is an ideal
one. The country which has been
passing through the crisig has come
to a position when we can visualise
a new horizon. The process of social-
ism has been initiated with such bills
one after another, with such changes
in the Constitution. With billy to
change the social order, I think we
will reach a gtrata where it will be
each according to his capacity and
from each according tg his means.

SHRI PRANAB KUMAR MU-
KHERJEE: Mr. Deputy Speaker, 1
am gratefu} to the hon. members for
by and large supporting the Bill and
almost every ome has observed that
the objective of the Bill is laudable,
though gome of the provisions ac-
cording to some members are too
stringent and Government officers/
competent authorities have been pro-
vided with very wide powers and
according to another section of the
hon. members this is too lenient and
Goverhment just want to make an
eye wash, that is why they have
brought & Bill Iike this. While mov-
ing the disapproval motion, he wanted
to know what wag the urgency be-
hing thig ordinance, what stepa we
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have taken after promulgation of the
ordinance etc. The provisions of the
Bill in termg of this ordinance came
in effect from 5th November, 1975,
Instead of going into details I will
place a few facts for the benefit of
hon. Members. On many occasions
we have said about this while ams-
wering questiong relating to smuggl-
ing and bringing the legislation
COFEPOSA. Many of them suggest-
ed suo motu that until and unless you
take care of properties created by
the smugglers out of the assets it
would not be possible to do away
with this menace merely by keeping
them behind the bars for a particular
period of time. At the same time it
was pointed out by Minister of Fin-
ance and it has been quoted by Mr.
Bhogendra Jha, of course, absolutely
with different interpretations. At that
time he said that we are contemplat-
ing to bring in suitable piece of legis-
lation to confiscate properties of the
smugglers out of assets earned illegal-
ly. Till today, since the days of
Machiaville one can forgive the mur-
derer of one’s father but one cannot
forgive the confiscator of his patri-
mony. Until and unless we hit at
this thing, until and unless a situa-
tion is created whereby fear is put in
the minds of smugglergs and foreign
exchange manipulators that the ille.
gal wealth earned by him by contra-
vening provisions of law will not be
enjoyed by himself or his relatives or
associates, perhaps, it would not be
posdible to do away with smuggling
altogether. 1 am afraid I do not agree
with Mr. Jha'’s observation that be-

cause it was pointed gut by Finance

Ministey about one year back, these

people just got the warning and so

the entire object of the Bil] will be

frustrated. The entire object of the

Bill will not be frustrated gt all. Until

and unless we are in a position to

identify the culprits and locate them

and prove that it is made out of

smuggling activities and assets, it

would not be easy for us to take ac-

tion as per the provisions of the Bill

and as soop ag this Ordinance was
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promulgated, we took certain steps
in that very difection.

Now I would like to give some
figures relating to Bombay Collector-
ate glone. It has been possible to
collect the particulars of 968 persons
who would be brought under 2(a) (i),
convictions under Customg Act valued
over Rs. 1 lakh, under the provisions
of this Bill. In regard to clause 2(a),
sub-~clause 2—the number is 8 and in
regard to clause 2(b), COFEPOSA,—
it is 281. Similarly, in respect of
Madras, it is 18, 11 and 43 respec-
tively. In respect of Calcutta, it is
23, 59, 74 and 79. 1 would not
like to repeat the figures. These
particularg have been collected and
these will be utilised when the Bill
will be enacted and translateqd into
a fullfledged piece of legislation.
Therefore, it is not correct to say that
we have not taken any action when
the Ordinance wag passed. Apart
from creating psychological fear 1n
the minds of smugglers and foreign
exchange manipulators, it has also
helped in our infensifying our anti-
smuggling activities through various
other meang by intensifying searches
and seizures, by intensifying raids,
by arresting the people under COFE-
POSA and putting them behind the
bar, by issuing orders of attachment
of properties in respect of abscond-
ers. In addition to that, this addi-
tional Year has createg gn atmosphere
which hag contributed to the reduc-
tion of smuggling and foreign ex-
change racketeering in the country.

I have no doubt that when it is ac-
tually translated into an Act, it would
be possible for us to take measures
ag per the provisions of the Act. Of
course, as the hon. members them-
selves have pointed out, it would not
be very easy to confiscate the proper-
ties as per the whims of the competent
authority whom we have appointed.
After the Ordinance was promulgat-
ed, they hawe taken charge in certain
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Now, Members, particularly, Shri
Somnath Chatteriee, while making
the observations, have suggested why
Wwe are keeping some deliberate flaw
in the law itself. While makihg his
observations, he tried to highlight
that perhaps it iy the offspring of
COFEPOSBA and his contention was
that when the main gct is extended
to the State of Jammu ang Kuashmir,
why this act s not extended to the
State of Jammu and Kashmir. Origi-
nally, we had an idea of extending it
to the state of Jammu and Kashmir
but, because of certain reasons, it
could not be brought in immediately.
Hon. Members should have surely
noticeq the various provisiong in the
Bill that when there is a certain pro-
hibitory act over which this Parlia~
ment has the legislative competence,
the violation of those acts will attract
the provisions and those violating
the acts will be brought within the
purview of this Bill But, the legis-
lative competence of thig Parliament
in all matters is not extended to the
State of Jammu and Kashmir because
of certain constitutional provisions.
Therefore, it wag found necessary
that we shall have to consult the
State Government as it ig being done
in other legislative measures also.
And after that, it will be extended
to the State of Jammu and Kashmir
and, moreover, it has to be kept in
mind that because of the very basic
and special status of the State of
Jammu and Kashmir, it would not be
easy for the outsiders to create per-
manen{ assets—fixed assets—in' that
State. So far as that State iz con-
cerned, if we look at the figures of
the preventive detention under
ggtmosﬂnd A, at leagt, till now we do

many notoriouy emugglers
vesiding in that avea.
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Another question ralsed was whe-
ther cash would be created as pro-
perty, We consulted the Law Minis-
try in this matter and as per their
advice, it will be treated as property.
Therefore, certain lacunae which he
tried to highlight do not really exist.
Now, the question comeg whether by
enhancing the definition of the word
‘associate’, innocent people will be
brought within the purview of this
Bill. Sir, I do not rule out the possi-
bilities altogether. We have to keep
in mind the very nature of the ope-
ratipn of thig type of activities, parti-
cularly, the kingping who are mnever
seen in the stage but they are always
behind the screen. and everything
they manipulate through their agents
anq through other people, gome of
them merely the employees of those
people But if we want to keep them
outside the purview of this Bill to
my mind the major objective of the
Bill will not be fulfilled

Sir, the same argument could be
given 1in respect of detentions. I 1s
true those people who have been
arresteq under COFEPOSA have not
been convicted in the court of law.
Many a time it has been pointed out
that those we know and even the hon.
Members know—some of the very
top smugglers of thig country who
have created assets by illegal means
and their assets sometimes gre fabu-
lous—many of them are not convicted
in the court of law. The very pur-
pose of COFEPOSA was to put those
kingping behind the bar under the
provisions of COFEPOSA who could
not be prosecuted 1:n the court of law
under the ordinary provisions of the
law. Therefore, if we want to ex-
clude the people, those who are be-
hind the bar under COFEPOSA apart
from the number of 2008, quile a
large number of the big fish will be
out of the net which, I am afraid,
the hon. Members would pnot like to
happen.

Anothér hon. Member has mention-
ed as to why we are not using the
words ‘habitual offenders’. That has
been provided, namely, ‘multiple
offences’ under the Customs Act, that
is, 2 A sub-sectionr (2). But if we
confine only to ‘habitual offenders’
the argument which I just made that
the kingpine may never be convicted
in the court of law and they may
never be punished in the court of
law for the violations of these acts will
hold good becaus, these people aT€
mostly behind the screen.

Mr. Deputy Speaker, Sir, by and
large the provisions of this Bill have
been supported by the hon. Members
and I would not like to take much of
your {ime I would just express my
gratitude to the hon. Memberg and
I would hike to conclude by answer-
ing one point referreq to by Mr.
Bhogendra Jha. I do not Lknow
why he termed this piece of legisla-
tion, as shameful pece of ‘legislation’
when the objective of the Bill is
laudable and when day in and day
out he is accusing of the Govern-
ment for not bringing very strong
measures against the economic off-
enders. When g piece of legislation
like thig is brought for his approwal
and the approval of the House, I do
not know, why it should be termed
as ‘shameful piece of lemislation’. It
may not be upto his expectation and
it need not be because we have dif-
ferences of opinion. We have dif-
ferences of approach but because it
is not upto his expectations, I am af-
raid, he should not have used such
strong words.

SHRI ERASMO DE SEQUEIRA
(Marmagoa): Mr, Deputy Speaker,
Sir, while moving statutory Resolu-
tion I had requested the Govern-
ment to tell us in the House the rea-
son as to¢ why an Ordinsnce had to
be moved and why they could not
come forward with a strainght-forward.
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Bill instead to get the some ab-
jective. In his reply the hon. Minis-
ter has been kind enough to give an
answer in two parts; (i) that a ¢li-
mate of fear has been created by this
Bill; and (i) since the Ordinance
wag passed they had identified people
who could be brought within the
purview of the Ordinance.

18 hrs.

Sir, ag far as part (i) of the reply
ig concerned, I am afraid, it does
not convince me. Because, after the
arrests under COFEPOSA I am sure
that sufficient fear had been created,
making it unnecessary to have tihis
legislation by ordinance. As far as
the second part of the answer is con-
cerned, that i precisely what I am
saying, that there was no advantage
at all in bringing forward an ordin-
ance because all that the Govern-
ment has done is to identify those
people, and this identification could
have been done without the ordinan-
ce. The Minister himself says that
he wil]l only begin to act after this
Bill ig passed into law. Therefore
I come again to the painful conclu-
sion that the only reason that an
ordinance wag put forward was be-
cause this government prefers to rule
by edict, so that it can come to us
ang say that the ordinance is lapsing
and we cannot even go to a select
committee. This is a fascist way of
working.

I wag saying that very wide pow-
erg had been given in this Bill which
were subject to considerable misuse.
I was asking for safeguards and con-
trols, To my mind they are essen-
tial. At the time when MISA was
being extended to smugglers, speak-
ing in thizy ¥ouse—I believe you
were In the Chair~I said that those
provisiong would be wused against
anuygglers todey, against political op-
ponents of the government ¢omorrow
and against politica] opponents of the
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ruling clique in the ruling party the
doy after; 8 ia on record. T was
in the detafl, because Mr.
Atal Bihari Vajpayee of opposition,
political opponent of the Govern-
ment, ahd Mr. Chandrashékar of the
Congress party, political opponent of
the ruling clique in the ruling party
were both arrested on the same day
It is not that we ate voicing fears
which are not real. These things are
happening with this government, and
that is why we say that when legis-
lation ig passeq in this House due
care should be taken that the provi-
sions are not guch as could be mis-
used.

When the arrests were made under
COFEPOSA, it became obvious from
the arrestg that the Government was
already in possession of intimate
knowledge on how smuggling was go-
ing on in thig country and how forei-
gn exchange was being manipulated.
It ig no secret that smuggling on the
scale on which it exists in our coun-
try, foreign exchange manipulations
to the extent they are here, are not
possible without the involvement of
the officialdom ang without political
involvement at the level of govern-
ment. The hon. Minister in his rep-
ly just now said that perhaps one of
the worst things was confiscation of
patrimony. What I agm talking of 1s
matrimony of the smugglers and
foreign exchange manipulators with
certain levels of officialdom and certain
levels of government. What are they
doing about the spouse in the govern.
ment the spouse in officialdom of
the foreign exchange manipulator and
smuggler? We are told stories
of launches that are bought but fail,
watch that is supposed to be kept and
ig not, and so on, and documents seiz-
ed, and not acted upon. We also know
how badly law can' be misused and
how many loopholes are there in thia
law which will be delightful for the
courts, which will enable the big fish in
smuggling, big fish in foreign ex-
change meanipulation and their Zriends
the big fish in the government to
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slip through the lacuna that has been
kept in the law. My hon, friend from
that side wag saying that Govern-
ment should be fanatically strong in
this matter. I fing that Government
is only fanatic in legislation, but not
at all strong in implementation

This 1s only for white~wash, noth-
ing beyond that. A few chaps will
have their property conflscated, no
doubt. But not the big fish That
18 the story We have seen you
catching a lttle fellow and big fel-
Jow gets awav

Now, I would like to ask one thing.
What happens to property which has
been disclosed under the voluntary
disclosure scheme? Will Govern-
ment examine those cases and en-
sure that those cases which come
within illegally begotten property
are brought within the scope of this
scheme? We have a fear that that
will also be on escape hatch

My frieng Mr Shukla was saying
that we must have confidence in the
Government, and that Government
should have the confidence of the
people That i what I precisely
keep saying every day about hav-
ing confidence m the Government,
Judging by their performance, it is
not just possible. Regarding the
Government having the confidence of
the people, they had it in 1871 They
were supposed to find out again on
the 18th March. They are trying
to run away from that They should
not, for this is g democracy and we
must on the 18th of March, forfeit
the meandate of thig Government to
the people and let the people decide
who hag to run the couniry for the
next five years, because beyond that
date this Government will remain in
office only by political manfpulation,
which in my books, is as bad as
foreign exchange manipulation.
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MR. DEPUTY-SPEAKER: The
question Is:

‘“This House disapproves of the
Smugglery and Foreign Exchange
Manipulators (Forfeiture of Prop-
erty) Ordinance, 1975 (Ordinance
No. 20 of 1975) promulgated by
the President on the 5th Novem-
ber, 1875."

The motion was negatived.

*
MR.” DEPUTY SPEAKER Now,

will put the amendment to the vote
of this House The question is

“That the Bill to provide for the
forfeiture of 1illegally acquired pro-
perties of smugglers and foreign
exchange manipulators ang for mat-
ters connected therewith or 1nci-
dental thereto, be referred to a
Joint Commuttee of the Houses cOne-
sisting of 6 members, 4 from this
House, namely —(1) Shn 8. M.
Banerjee, (2) Shn1 Dinen Bhatta-
charya, (3) Shn P G. Mavalankar,
(4) Shr1 Erasmo de Sequeira, and 2
from Rajya Sabha,

that 1n order to constitute a sit-
ting of the Jont Committee, the
quorum shall be one-third of the
total number of members of the
Joint Comnuttee,

that the Commttee shall make a
report to this House by the 18th
March, 1976,

that in othe: respects the Rules
of Procedure of this House relating
to Parhamentary Commitiee shail
apply with such vanations and
modifications as the Speaker may
make, and

that thig House do recommend to
Rejya Sabha that Rajya Sabha do
join the said Joint Committee and
commumcate to this House the
names of 2 members to be appomted
by Rajya Sabha to the Joint Com-
mittee.

The wmotion was negatived
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MR. DEPUTY SPEAKER: The
question i8:

¢ the Bill to provide for the
forfeiture of illegally acquired pro-
perties of smugglers and foreign
exchange manipulators and for
matters connected therewith or in-
cidental thereto, be taken into con-
sideration.”

The motion was adopted.

MR. DEPUTY SPEAKER: Now, we
take up clause by clause.

Clause 2—(Application)

SHRI ERASMO DE SEQUEIRA: Sir,
I am moving my amendment No. 2.

I beg to move:

Page 2, hne T—
for “in relation to” subsptute—

“of smugghng'. (2)

Page &
omat lines 19 to 42. (3)

Sir, I was submuiiing a lttle ear-
lier, a point. What T have mentioned
was that the Customs Act and the
Foreign Exchange Act are compre-
hensive pieces of legislation which
«cover all sorts of misdeeds, f I may
put it that way, from very minor 1o
very major, and the only objective 1
have in proposing this amendment
No. 2 is that Clause 2, sub-clause 2(a)
(i) will apply only to smuggling. I
would like this restriction to be there
because as you have seen, five
minlites ago, every friendly advice
from the Chair became restrictive, so
much more so should it be with
such & wide piece of legislation.
I realise: perhaps this is not the Lest
“way to amend it and there would be

_ m!, B

am betior way. wmat ix why J say
a lﬁ&! this 'kind cannot be passed
in this way; it has to go to a com-
mittee. T mysélf ain not satisfled with
the amendments I have given, I am
sure in consultation with your legal
department, you will be able to do
something much better. But if Gova
ernment js bent upon steam-rolling
things, this is what is going to hap-
pen. I wauld request the minister
again f{o think over this.

The other amendment is for the
deletion of sub-clause (2)(b) and the
proviso. These refer to a person who
has been detained under a law of
preventive detention, i.e.,, COFEPO-
SA, under which the government
can catch hold of any person in the
country, throw him in jail without
charge, without reason and wnthout
trial, and because of the mere fact
that you have dune this injustice to
somebody, you can then bring him
within the muschief of this Act and
forfeit his property! What is there to
stop this government from calling
any of us foreign exchange manipula.
tors, smugglers and what have you,
taking action under thus? There iS
no objective assessment at all. How
1s the controlling authority to record
a prima facie finding about a person
who hag nol been given the reason
why he is in ;m1” What is the nexus?
1 have never seen such a provision in
the legislation of any democratic
country. This 1s purely a fascist
measure.

SHRI PRANAS KUMAR MUKHER-
JEE: While we are suggesting that
this Act should ~over persons covered
by the Customs Act, Sea Customs Act
and the Foreign Exchange Regulaticn
Act, the hon. member’s amendment
seeks to restrict the op:cation of the
law only to smugglers.

SHRI ERASMO DE SEQUEIRA:
I say, under *he Sea Customs Act,
apply 1§ only tn smugglérs,
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SHRL PRANAB KUMAR MUKH¥FR-
.JEE: There are a number of viola-
tiong under the Sea Customs Act.
Many times we have given the figures.

About persong detalaned under
COFEPOSA, I have dealt with it in
detail as to what is the idea of for.
feiting the oroperties of those per-
song who are bYehind the bar. I do
not agree with him that cnly inno-
cent people are put behind the bar
under COFEPQOSA. I have explarned
it many times. If jt were possible,
we could have produceg them 1 efore
the court, but the big fish do not
appear on the stage. They remain
behing the screen. To catcl, the big
fish, we want fo extend these provi-
sions to detenus under COFEPOSA.

MR. DEPUTY-SPEAKER: 1 shall
now put amendments Nos. 2 and 3
to the House.

Amendments Nos. 2 and 3 were put
and negatived.

MR. DEPUTY-SPEAKER: The
question is:

“That Clause 2 stand part of the
Bill.”

The motion was adopted,
Clause 2 1315 added to the Bill
Clause 3— (Defiritions)

SHRI ERASMO DE SEQUEIKA:
1 beg to move:

Page 4, line 31—

after “such” insert
tory” (4).

In clause 3(c){1) it says: “any matter
in respect of which Parliament has
power to make laws;”. Before that
it says: “any activity prohibited”,
In other words, 1t says that any acti-
vity prohibiteq under law in respect
of which Parliament has power io
make laws. Then clause (ii), you
. say: “in regpect of which any such

“prohibi-

lawi has begn contravened.”,  That
can refer to either prohibitory law
or any other law. Threfore, 1 am
saying again that it should not be so
wide, because then you might bring
somebody under this law who has
nothing t0 dp with economics or eco-
nomic offenca2s. Therefore, I was re-
questing that you pui ‘prohibitory’
in this law and then that n.akes it
clear.

SHRI PRANAS KUMAR MUKHER-
JEE: I would like to give just one
example. Certain items are prohi-
bited to be brought and certain others
are regulated. Therefore, we want to
bring both prohibitory Jaws gnd regu-
latory laws within the purview of
this Act. If I accept your amend.-
ment, then it iz limited only to prohi-
bitory provisions of the law.

MR. DEPUTY-SPEAKER: | now
put Amendment No 4 tpo the House.

Amendment No. 4 was put and
negatived.

MR. DEPUTY-SPEAKER: The
guestion is:

“That Clause 3 stand part of the
Bill”

The ‘motion was adopted.

Clause 3 was added to the Bill.

Clauses 4 to 6 were gdded to the
Bill,

Clause 7— (Forfeiture of property in
certain cases.)

SHRI ERASMO DE SEQUEIRA:
I beg to move:

Page 6, lines 24 and 25

omi; “free from all encumbran-
ces” (5).

My reason for saying go is that here
is a case of a praperty which Govern-
ment comeg to the conclusion that it
has been illegally acquired and it
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declares it to vest in the Central Gov.
ernment. According to the Bill the
declaration is to be made free from
all encumbrances, Supposing there is
= smugglers who has a property o¢n
which he has borrowed money from
the bank, against mortgage of that
property. Once you operate this
clause, that mortgage shall stand an-
nulled, and the Bank will have no
other ground fo recover the mcuey.
Take another case. A building which
is owned by a foreign exchange maui-
pulator, has got 48 tenants. Once you
make a declaration thar the building
vests in the Government, the right of
tenancy goes. For thig reasons I am
suggesting that when g declaration s
made, the property saould vest in the
Government with encumbrances of
third party. My pomt is that the
encumbrances or third party should
not be affected.

SHRI PRANAB KUMAR MUKHER-
JEE: If we do not accept it free from
all encumbrances, then the smugglers
and the persong whnse properties will
be confiscated will deliberately bring
all sorts of ensumbraonces and then
it wil} be very difficalt for the Gov-
ernment to a~cept that property So,
that will be the bigges: loophole

MR DEPUTY-SPEAKER: Now, I
put Amendment No, 5 to the House

Amendment No 5 was put and
negatived

MR DEPUTY-SPEAKER The
question is:

“That claase 7 stand part of the
Bill.”

The motion was adopted.
Clause 7 was gdded to the Bill,
Clauge 8 wqgs added to tha Bill

Clange 9~ (Fine in leu of forfeiture)

ete, ete. Bill
SHRI ERASMO DE SEQUEIRA:
I beg to move:

Page B~
for lines 34 to 41, substitutz—

¥(1) In any case where the
source of unly a part, being less
than one-half, of the income,
earnings or assety with which eny
illegally acquired property was
acquired hag not been proved to
the satisfaction of the competent
authority, such authority shall
make an order giving an option
to the person affected to pay, in
lieu of forfeiture, a fine equal to
one and one fiitth times the value
of such non-proved part.”(6).

Page T,
for lines 3 to 6, substitute

“(3) Where the person affected
doeg not pay the fine imposed
under sub-section (1), withn
such time as may be gllowed, the
competent authority shall, by
making a declaration under sec-
tion 7, declare that such property
stands forfeited to the Central
Government.” (7).

The present scheme is that in a case
where the source of only a part, being
less than one-haif of the income,
earnings or assets of a property has
not been proved to the satisfaction of
the competent authority, it shall be
acquired by the Government. It shall
make an order giving an option to
the person to pay w fine equal to one
and one-fifth times the value of such
part and i he pays fine, such pro-
perty shsll stand releaged. But what
will happen in between? Who will
look after the property? Who is res-
ponsible for the properts® What is
the point in all this? What [ have
suggesteqd is that if such a case arises,
you frst make mn opder, giving the
personi an option to pay the fine, It
bhe does not pay the fine, ynu ferfelt
the property, because you have al-
ready provided in the law that once



® notice Is wefved, any transter ‘of
property is invalil. Sineé the decla-
ration cannot be valid ‘without Hrst
serving the notice, you serve the
notice; any transfér thereafter is in-
walid. I¢ you serve : notice that a
certain amount {8 to be paid and if

SHRI PRANAB KUMAR MUKHER-
JEE: This would not be an improve-
ment in the sense that firstly, it would
be difficult for us to go and reahze
the fine and other things. Secondly,
because we have given them conces-
sions because half of the investment is
not jllegal, we let tne property be
transferred first. Thereafter, the other
transactiong ghould not %e held. In
between, the scope wil] be imited for
transfer.

MR. DEPUTY-SPEAKER: I will
now put amendments Nos. 6 and 7 to
the vote of the House,

Amendments Nos. 8 and 7 vere put
and negatived,

MR. DEPUTY-SPEAKER: The
question ja:

‘“That clause 9 stand part of the
Bill.”

s

‘The motion was adopted.
Clause 9 wag added to the Bill.

Clauses 10 and 11 were added to the
Bill.

Clagse 12— (Constitution of Appellate
Tribunal)

MR. DEPUTY-SPEAKER- Mr.
Sequeira, are you moving al] the
three smendments to clause 12, or
Just two?
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SHRI ERABMO DE SBEQUEIRA:
I am moving all the 3 amendments
viz.,, Nos. 8, 9 snd 10: 1 beg to muve;

Page 7, lines 41 and 42—

omit “(being officers of the Cen~
tral Government not below the

tank of a Joint Secvetary to the
Government.” (8).

Page 7, ling 47,— .
omit “or 1y qualified to be'(9).

Page 7, line 48—
add at the end—

“and the members ghall be per-
sons who are or have bSecen

judges ¢f a High Court™(10).

This is about the iribunal. The
present constitution ig that you have
one person with the background of a
court; and it says here al3o:

“if a person who is or is or has
been or is qualified to be a judge
of the Supreme Court or of a High
m“rt’lh

I have requested that the words “is
qualified to be”, should be removed,
because the qualification 18 very wide.
This way, you ccn have a junior law-
yer. My suggestion is that this being
a case of confiscation, it i3 a serious
matter; and you should give a person
against whom you have made a decla~
ration an opportunity. It is about
forfeiting the property. I woulj sug-
gest that whoever may be the person
against whom you have rmads a declx-
ration, you should give am a ‘fair
chance of getting a review with some
sort of justicee. The pres:nt provi-
gsions do not make for comfidence, I
am making a suggestion, What is the
use of hoping that the Minister will
accept it? He will not.

SHRI PRANA3 KUMAR MUKHER~
JEE: The language used here, viz.,
“s person who is or has been or is
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u.iims be p Judge of
b- ‘é:ixrt or of a I&h
h verh-ps the, most known lesd
phraseclogy which we use. And re-

tlie¢ inclusion of the officers,
I hevé alveady pointed out, while
miking my ohservitions, that not only
here, but even in the income-tax
depu‘tmem you find that the income-
tax executive officers, when they dis-
charge their functions as quasi-judicial
officers, are not subject to ordinary
administrative instructions. There-
fore, 1 don't think that he should
ming the inclusion of the officers; and
I fee} that the phraseclogy which we
usually use, should be accepted.

MR. DEPUTY-SPEAKER: I will
now put amendments Nos 8 9 and
10 to the vote of the House,

Amendments Nos. 8, 9 and 10, were
put and megatived.

MR. DEPUTY-SPEAKER. The gues-
tion is:
“That clauses 12 and 13 stand part
of the BilL”
The motion was adopted.

Clause 12 was added to the Bill
Clause 13 wag added to the Bill.

MR. DEPUTY-SPEAKER: Clause
14,

Cianse 14— (Bgr of jurisdiction )

SHRI ERASMO DE SEQUEIRA:
I beg to move:
Page 8, line 27~
add at the end—

“except in so far as such in-
junctions refer to the protection
of rights of eny third party”(11).

It yefers to the same thing I was
talking about s lttle while earler.

ig & recent cage we all

knvw about, 4 hotel jin Aurangabad,
in which the Maharashtra financial
institution has invested a considerable
amount of maney. If you forfeit (hwt

free of all epcumbrinces
wiﬂmut a right ot munction then t
Maharashtra financial institution will
lose several crores of rupees.

THE MINISTER OF WORKS AND

IAH): 8ir, on a point of order, I
have been watching for the last 20
minutes Whenever any amendment
is put, neither the hon. Member, nor
anybody, is saying “Ayes” In such
a gituation, I would like your guid-
ance, is it necessary to put “Noes™?

MR. DEPUTY-SPEAKER- Thig is
a point of order put in good humour.

SHRI PRANAB KUMAE MUKHYER-
JEE- This provision is not for the
purpose of taking away the jurisdic-
tion of the courts. We want to fina-
lise the cades expeditiously. It is
known to us, and I would not like to
repeat, that cases are dragged on in
courts of law for years and oven for
tax evasion of a high quantum in thia
country the penalty given was impri-
sonment till the rising of the court.
Therefove, it is better if it is taken
out of the jurisdiction

MR. DEPUTY-SPEAKER: I ‘wilt
now put amendment No. 11 to the
vote.

Amendment No. 11 wos put and
negatived.



2]

h . .

)
1

iﬁ‘?\u,mm 14 stand part of the

The motion was adopied,
Clouse 14 wag added to the Biil.

Clauses 15, 16 and 17 were added
to the Bill.

. Clapse ll—Pouzgr of competent
authority to acquire certain officers to
exercise certain powers.)

BHRI ERASMD P¥E SEQUEIRA:
T bheg to raove:

Page 9, line 22

after *“‘persom” ingert “specified in
ssption 2 and”(12).

Page 9, line 23,—

add at the end “relevant to such
person™ (18).

know this is an exercise in fuulity,
)ecause nobody is listening; they only
pretend to listen. Let me mention
wh¥ I moved this. Under the scheme
of the Act, it shall apply only to a
certain kind of people; it will apply
to those people who meet certain
criteria—people who have been con-
victed or arrested under the Preven-
tive Detention Act. But what you
have done in clause 18 is to emable
‘the competent authority to conduct
inguiry, investigation or survey in
Tespect of any person That means
that the competent authority under
this law can go from the tip of the
‘Himalayas to Xanyakumari and catch
any citizen and, in between, a few
‘foreigners also. That is why I have
‘been suggesting within your own
scheme you make it clear that the
conduct of any investigation or survey
Ss in respect of eny person specified

PADSA W, a0 (8AKA)
ators
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in sub-section (2) ng to
‘you, afe the p?onle wg__are to be
covered by thig law. S0, T 3m sig-
gesting the addition gt the end “pele-
vant to auch person”. That will stop
a conisiderable amount of ahuse that
E know, the hon. Minister knows and
the enfire House knows, ig HYouna to
take place.

SHRI PRAN A3 RUMAR MUKHER-
JEE: Regarding this wide power of
making enquiry, in regard to property,
their location, identification and =o
many other titings are involved Many
of .them may not be strictly within
the purview of this. ‘That is why
there Is mecessity for taking wider
power to make enquiry or investiga-
tion. But they will move on the
basig of some informatien, certain
facts. It is not thet they will go
from the tip of Himalayag to Kanya-
kumari and enquire into all sorty of
things. They will use their discretion.
1 feel this provision is needed. I
cannot accept the amendment.

MR, DEPUTY-SPEAKER: I will
pow put amendment Nos. 12 and 13
to the voie of the House,

Amendments No. 12 and 13 were put
and negatived,

MR. DEPUTY-SPEAKER: The
guestion is:

“That clause 18 stand part of the
Bill.”

The motion wase gaopted.

Clause 18 was added to the Bill.

Clauses 19 to 27, clause 1, the Enact-
ing Formula, the Preamble and the
Title were added fo the Bill.

SHRI PRANAB KUMAR MUKHFR-
JEE: T beg to move:

“That the Bill be passed.”

MR. DEPUTY-SPRAKER: Motion
moved:

“That the Bill be passed.”
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Exchange -Manipulators:
... etc. ete. Bily
! IMEAR qrey (72AT)
‘ATAAT IqrenA Sfl, AF FAT TF G
TEA R 1 HIHIT, FEA qAT G 2 |
g rx g e awwd & Qa1 s A7
CF FvTi wt g Y 1 St A & fadrs
FTH &7 § | § qg¥ ot 39 927 ¥ wE
- FAFT § W AT g TrgAT MR §
g g3 fagr & Aqrd 1 ST § )
qew? A fgegeard & ora AT JarA
Ffeggrarmma A @ &1 41 W &
Fiag ft 38 F qFAw FW F fag
gTAT K GAIRIATL 7 8, AfFa 39 &
qragE qEwd agdr 91 @ ’

MR. DEPUTY-SPEAKER: This is
not 3 Bill to stop smuggling, but to
forfeit the property of the smugglers.
I am only pointing out the scope of

the Bill.

B0t TEEa) Aest ¢ & 34t anq
ATAT@/TIE | A AT T e & 189
ga | ST, FIANT FETQ F AT ;S
g AT F AgT 98 TEATLTF § TA-
g faw & w3y varz fag, 7 a3
Am|r € | UF A1@ 597 FT 54T fape
TEANE B OMT F 39 F FIT L, AfwT
g NG WA, IF qFSl A& 7491 F |
fos Fara & @as7 Figa F Jav
# agd ag.qads oft ¥ | § agi 93
A1 3 67§ FiF 5odf &1 341 & 50 T4
FEALFTE 72 qgf TTAQ FT T A |
IS g AR AT & A, AAAE, 1 7
ot oz Y Fidg JaEAi & o defr 2
w7 go wEd ¥ off qed

MR. DEPUTY-SPEAKER: Please
mention the property of Iarndeo
Singh and ask the Minister to attach

it.

' 'Exchange Manipulators
‘ etc. ete. Bill

=Y TRIAATT el q4 1 F 7
75T § | TTAT a1 T § fag #) @l
N 9T & 1 wa gArS qgar & s @z
Fiag ¥ wifwa g1 war 2 | 37 9@
& 38 Bt q15Et aw Y AgF Sy {1 wAT
gt TrrEdeET giar e fm o
AF FA1T HY I AET HIT IT A TH,
S1OT ag IT F AT Je7 7E¥ ieIv v
Y f7 7 1+ Omra § &0 < stoa ¢

Satema wgRa : fad F @ 9T
qifaa 1

Y URIFATT [T | 34T 9T qra
T | 98 TR ¢ a1 agl. ! 98 &g
TS EFATE HIT  SAAT @] A (9l
g | & SrAAT AEaT § S w1 A9l Faq
FI A5 & At wgl ? AT /g A qIET
FIT 1 FEAR FL Q@ 2 fw 9@ A
1987 ®T Faq feqe X AT |TI-TX
3T F FF A AT I

SHRI N. K. P. SALVE (Betul): I
shall confine myself strictly to the
scope of the Bill and that precisely is
my grievence with the Finance Min-
ister. 1f one were to see the objec-
tives of the Bill, one could not find
anything niore laudable. So far as
this legislative measurle is concerned,
it concerns thé) largest legislative
principle. According to the obectives:
it will be found that the smuggling
activities and foreign exchange mani-
pulations are having deleterious effects
on the national economy. "And later
on, it is sfatjed that with the help of
ill.-begotten wiealth, which these mani-
pulators and the smugglers = acquire;
they even tend to confer social status
and prestige, which is quite contrary
to the healthy social cultural norms.
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better. late than never. If the
nnme‘e Mtritster 13 awake to these
deleterioun ung pernidious effects, so
much the better for.us, and he deserves
to be congratulated for bringing in this
legislative measure. But my grievance
18 are the distortioms in the economy
only on acegunt of the smugglers and
only on account of those who are
nfanfpulating the foreign exchange?
‘What shout large number of economic
aoffenders who are traficking in drugs,
who are indulging in making these
drugs spurious,

MR. DEPUTY-SPEAKER: That is

outside the seope of the Bill. (Inter-
ruplions).

SHRI N, K. P, SALVE: Not outside
the scope., The Minisfer may kindly
consider to add one more category. I
am on sub-section 2, I am grateful to
you for drawing my attention to this...
{Interruptions)

MR. DEPUTY-SPEAKER: You are
a very seasoned parliamentarian. Yon
know the scope of the debate on the
third reading. I do not have to re-
mind you about the scope of the third
reading. (Interruptions)

SHRI N. K. P. BALVE: The sub-
section 2(1) takes in only those people
who are guilty of offences under the
Bea Customs Act, Foreign Exchange
ang Regulationg Act or the Conserva-

pulation of foreign exchange, but
through other means. Today, you
have read in the newspaper that
people are adultering human blood. ...
«Interruptions)

Res. and Foreign
Manipulatars s

etc, etc, Bill
MR. DEPUTY.SPEAKER: I 'am
learning a new thing every day, and
whenever, a member speaks, I will
always learn a new thing from him,

SHRI N. K. P. SALVE: You are &
good student. I am happy.

MR. DEPUTY-SPEAKER: I am a
very good student I have been a
good student, I am & good student and
I shall continue to be a good student.

SHRI N, K. P. SALVE: That is the
attribute of a very good professor
which you are, Su....(Interruptions)
I am abusing the privilege that you
have given me. I beg to submit that
all those people who are guilty eof
adulterating human blood, if we can-
not send them to gallows, the mini-
mum we can do is to take away themr
property, which they are amassing as
a result of these nefarious activities.
These people, trading in human blood
and flesh, are going to go scot free and
have all the pretensions and all the
trappings of an important man that is
ruining the socio-economic structure
of his country. Therefore, my sub.
mission is that I fully support this
Bill, because this marks a begining...
(Interruptions)

SOME HON. MEMBER: Double
standard.
SHRI N. K. P. SALVE: Double

standard is by those who are not will-
ing, in reality, to support it, but they
are wanting to dilute it with the help
of the amendments I have not liked
those amendments at all,

MR. DEPUTY-SPEAKER: Please
do not get into a controversy.

SHRI N. K. P. SALVE: My sub.
mission, therefors, is that let the ¥in-
ister while replying on the debats,
come out very frankly and submit
that whatever objectives she has in
mind, they will certainly not be schiv.
ad by thig Jegislation, which is ex-
tremely, fesble, week and inadequate.
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MR DEPOTEEPEARNER: Bitore
mmm.lmcm
hiln not to fal) into the trap of 4
tlon experty lice Mr. Salve, becausd
the scope of the third reading is con-
fined to either spesking in support of
the Bill or pejecting the Bill and noth.
ing else. Nothing new can be brought
in st this stage.

o gwwr yon (SE) T
ey, ow are o o g weAr wEar
fReam AN s Toamd w W
fe ?

o agem wfpewre (Few ™@):
& a®frw war w7

off mEoly o ;AN AT AT
w@t & o e et et &, ww A
fafeer w2 ¥ arar & far i qg e
WTET TaT WgAT ¥ A WY W AR §
i TR €@ T & TTard = F g i ?
ggeawr e 14w Ak A K
AT Wrgar 4T |

g9 ara ag § fF o & @
waaw Todt §, 3G & 99 AR X AW
¥ wq8 § 1 Y WY 20 WIS TEA W T
25 ST ogw ¥ god W v | W
qsw W) Avkew & o a2 ¥ e W1
# nlRew sk W adw woar e §
& ¥t Efwiron oy & fafes s
¥ yo wiferg § ?

MR. DEPUTY.SPEAKER The hon.
Member may conclude now.

BHRI M. C. DAGA: Kindly try te
give'vhe soihe time.

MB. DEPUTY-SPEAKER: Your
Whip doss, pot give you tme,

N ¢ DAGA: That is not the
mm“aw.

TERONIVY ‘W, T

&

oy W 4 ol g Wy
wupin W S g v wrfoe i g
fir v witor oy srondf o et T Wl
§ e ey e fefi wr & AT
fisdt ® T 40 ST WA T7 50 WA
qedr Y Wk et § ot wor 3 Y o
e firty et + ot St e 3 sy
£, fwm i Sy wnT §, W SEET WY
ferar sy, wiife oot & o gEd
weafer At et &, 3 w1 ol ol
geafer 9T q37 g1 &, W1 Iak wWE
T 7q §O fag wag
SHRI PRANAB KUMAR MUKH-
ERJEE. Sir, Mr. Ram Avtar Shastri bag
mertioned a oarticular case and, if be
presses on the information about that

man, I will look 1n*o it. Except that
1 cannot say anything.

Regarding Mr Salve's point, as yow
have directed m=, I need not reply to
that

As to why we have brought these
provigions to take away the junsdic-
tion of the coutts, 1n my reply te the
amendment I have already touched
that pomnt 1 would just ke to pomnt
out that though we have taken sway
the jurisdiction of the civil courts, the
constitutional rights are there, No-
body can prevent tihem Ifrom exercis-
g these rights. It 1s only to fmalise
the caseg expediticusly and to see
that courts do not delay the whale pro-
cedure that we do not want the in-
terference of the courts, Therefoxe,
we want to teke away the jurisdiction
of the cowrss .

In regard to Wwhethér whale pro-

of the smugglers should be cone
fistated, 1 huine sideady replied m re
gerence to ong wmendment about %0
per cemt, the perialty sng wit that.

wr.~ DESHEY.SPRAKER: TH
question is:
“phat the Bill be passed.
Theomotion wosé aBopsed



