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“Let us come to the Communists— 
these brave revolutionaries whose revo-
lution consists not in application of intel-
ligence but in trying to find out what is 
happening 5,000 miles away, and trying 
to copy it, whether it fits in or not with 
the present state of India —  Unfortu-
nately, our friends of the CPI have so 
shut their minds and have so spent al) 
their time and energy in learning a few 
slogans of the past that they are quite 
unable to appreciate what is happening 
in India. In fact, these great revolutiona-
ries of the CPI have become great reac-
tionaries.”
It is these forces that seem to be now 

running the Congress Party and I do not 
know what is going to happen to this Con-
gress Party. I would like to appeal to the 
good&etise of genuine Congressmen to 
rise the revolt against the Congress Part> 
and the Government and see that justice is 
done and confidence is brought back to the 
people m the Supreme Court of India.

13 53 brs.
BUSINESS OF THE HOUSE 

THE MINISTER OF PARLIAMENTA-
RY AFFAIRS (SHRI K. RAGHU RAMA- 
IAIl) 1 have risen not in aixordunce with 
the peroration of the hon. Member there, 
I have nsen only to make a submission. 
Since there ore a number of .speakers on our 
side as also on their side, I have discussed 
the matter with all the leaders here and it is 
the consensus that this debate should &o on 
till 6 p.m. and the non-official resolutions 
which are under discussion be postponed. 
Oi course, formal business like introduc-
tion and all that may be done at t> p.m. 
The Law Minister accordingly will be called 
at 5-15 p.m.

SHRI [NDRAJIT GUPTA (Alipore) : 
This may be a special circumstance but tt 
should be made clear that this sort of el-
bowing out of private members' business 
should not be a precedent.

SHRI PfLOO MODY tGodhral : And 
not without our permission.

SHRI SAMAR CUHA (Contoil : L 
have to mtroduoe three Bills to-day. What 
will happen to them?

MR, CHAIRMAN : You may be per-
mitted to introduce the Bills just before
6 p.m.

13.55 hr*.
DISCUSSION RE APPOINTMENT OF 
CHIEF JUSTICE OP INDIA -  C M .
SHRI C. M. STEPHFN (Muvattupuzha):

It is indeed a. real pleasure to rise imme-
diately after, if I may say so, ihe pleasant 
speech of my friend Mr. Viswanathan.
In the same spirit in which he has tried to 
convince us that we are on the wrong side, 
it is my endeavour to persuade my hon. 
friend that he is labouring under an illusion.
It is quite amazing to me to see that so 
much of dust and din and fret and fume is 
being kicked up on a question which is 
quite a normal action on the part of the 
President of India, namely, the appoint-
ment of Chief Justicc of India. Public 
discussion both here m the House and 
outside has brought out in bold relief two 
aspects, namely, an area where there is com-
plete agreement and an area where there- 
is complete disagreement.

Now, with regard to the competence of 
the President to make the appointment, 
with reNpect to the qualification of the new 
incumbent to occupy that place, with res-
pect to the contention that the President 
has done no unconstitutional act, going 
b> the Idler of the Constitution of India,-- 
on all these points, I don’t think there is 
any rcbuital there is all-round agreement; 
but, m spite of that, rejection is taken on 
a solitarj ground- The ground is this, that 
there h*is been a convention that the senior- 
most judge must be promoted, that there 
is a violation of that convention, that the 
violation is mala fide and that mala 
fide violation affects the independence and 
dignity of the judiciar) and consequently 
democracy is in jeopardy. This is the t>pe 
of argument that is being projected from 
the other side.

Ma> I begin with the last,- independence 
ot the judiciary*’ I wonder what exectly 
my friends mean by the term independence 
of the judiciar>. There are two connota-
tions possible. One is that once the judge 
is appointed, once a bench is constituted, 
that judge must have an absolute liberty, 
libert) of conscience, liberty of judgement, 
liberty of expression, libert> of action as 
a judiw and he shall be under no fear what-
soever. That is one concept of independent 
judiciary. Now, as far as we are concerned 
we arc more zealous than anybody else 
that that position must continue. Once 
appointment is made there is an in-built
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guarantee in the Constitution which gives 
assuranoe to the judge that he can judge 
things in accordance with his conscience, 
fearing nobody, favouring nobody. He 
has got a guarantee of continuation in ser-
vice upto his 65th year. He Has got guaran-
tee of salary. He has got guarantee of his 
pension. He has got guarantee of rent- 
free accommodation. He has got abso-
lute independence to act according to his 
conscience as a judge. The Constitution 
gives to the judge complete guarantee in 
this respect and so, as far as this question is 
concerned, it is not in jeopardy.

What according to them is now in jeopardy 
is the second connotation namely, indepen-
dence in the constitution of a bench, the 
the composition of a bench, the appoint-
ment to the bench,. It is claimed that this 
must be independent of the executive, 
independent of the President. On this 
point, I respectfully beg to join issue with the 
opposition.

What is the intention of the Constitution- 
maJeers? It is not as if this was not at all 
discussed in the Constituent Assembly. 
At that time, when the fathers of the Consti-
tution were discussing the Constitutional 
provisions, the concerned Article was Arti-
cle 103 which corresponds to the present 
Articlc 124 now. When that Article came 
up for discussion many proposals were put 
forth, many amendments were pat forth 
Tt was said that the appointment must be 
subject to the acceptance by the Parlia-
ment. It was suggested that this must be 
on the recommendation of the Chief Jus-
tice. Then there was anrvther suggestion 
that this must be with the approval of the 
Chief Justice. There was another view 
that this must be with the consultation with 
the Chief Justice and that this must be 
compulsory. AU these various points 
were suggested, AH sorts of inhibitiors 
were sought to be put into the whole frame-
work. ft was not as though the Consti-
tuent Assembly was oblivious of these things 
when it pasted article 103. Ati those amend-
ments were put forward and discussed.
14.00 hr*.

On the eve of the adoption of this Article 
in the Constituent Assembly, the Chief 
Justice of the High Courts of India and the 
Federal Court joined in a$$e*sion and ex-
pressed their opinion on article 103 and they 
suggested:

"ft is suggested that article may toe 
worded cm the following or other 
suitable Hnes:

“Every Judge of the High Court shall be 
appointed by the President by a 
warrant under his hand and seal on 
the recommendation of the Chief 
Justice of the High Court after con-
sultation with the Governor of the 
State and with the concurrence of the 
Chief Justice of India”.

The foregoing applies mutatis 
mutandis to the appointment of a 
judge of the Supreme Court. Article 
132 may also be suitably amended.”

The point that I am labouring on is this. 
The appointment of the judges of the 
Supreme Court and the High Courts and 
the constitution of the Bench was a matter 
on which the Constituent Assembly spent 
quite a lot of time before sadopting this 
article. The judicial officers wanted the 
appointment to be their preserve, and that 
no appointment should take plaoe with-
out their concurrence. That was what 
they had asked for. The Constituent 
Assembly considered this suggestion and 
those amendments and rejected them.

Therefore, the freedom for the Presi-
dent to make the choice is a matter which 
was accepted by implication after discussion 
deliberately, clearly and in well spelt out 
terms. What is now being sought to be 
done is to resorrect the ghost of the opinion 
which the judicial officers sought to inflict 
on the Constituent Assembly. In the 
article as it emerged from the Constituent 
Assembly, there was only one amendment 
which was accented. The draft said 
“The President, after discussion with such 
High Court judges, as may be necessary”. 
The words ‘as may be necessary’ were 
amended to 'As the President may deem 
proper’. Therefore, the President was 
given more power than was contemplated 
in the draft.

The position, therefore, is this. The 
political authority of this country, the 
political authority of the people of the 
country expressed through the Parliament 
of India and the Parliament of India, through 
the instrumentality of the Cabinet and the 
President , the political authority of the 
people of the country, to make the appoint-
ment to the judiciary is a matter Settled
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by the Constitution and whoever may W  
whatsoever he chooses, there shall be no 
dilution of ft. That political authority 
win prevail and must prevail.

Once a judge is appointed, the freedom 
of the judiciary is absolutely there. Once 
you give the President the jurisdiction to 
make a choice, how can you tell him how 
he should make the choice and what consi-
derations must prevail on him? If you 
are there, you can make the choice; the 
people huve elected m and we shall make 
the choice. If the people elect Shri Frank 
Anthony or Shri Piloo Mody, they can make 
the choice as they please. There can be 
no restriction on thai. Every citizen of 
this country if selected is entitled to go to the 
Supreme Court if he fulfills the qualifications 
presented. One is tqual to the 
other, if the qualifications are 
fulfilled. Therefoie, when you say that 
this nmn must be appointedand the other 
man must not be appointed, then you 
are going against the fundamental princi-
ple of this Constitution. I would make the 
position a little dearer. You can view the 
independence of the judiciary in two ways. 
Once it parson is appointed as judge, he 
is independent: that is agreed, and there is 
full guarantee m regard to it and there is 
nothing against it. But if it is said thut the 
appointment should be with the concurrence 
of the Chief Justice, then I say *No.* ; 
If n h s.ud that n should be after com-
pulsory consultation with the judges, then 
I say ‘No.’ ; if it i.» said til'll it should be 
with the concurrence of anybody else, 
then I ‘No’ ; if n is said that it should be 
after fereoee by som<;bod\ else, then 
I say *N The* political authority of the 
people to make the appointment to the 
judiciar> »<* a sacrosanct thing and that will 
remain md must remaia and there can be 
no compromise on that.

Again, what is the position of the Pre-
sident vu-a-vis the Supreme Court; if an 
ad hoc judge is to bi appointed to the Sup-
reme Court, the Chief Justice must get the 
concurrence of the President; if he wants to 
ask a retired judge to sit on the Bench, 
he must seek the previous concurrence of 
the President. Tf you want to sit in any 
place other than Delhi, previous concurrence 
of the President of India is essential. With 
rasped to appointments, no concurrence of 
anybody; President has got the freedom.

That is the constitutional provision. The 
President has got a particular position, 
ft is not as though they are independent 
and far away. Parliament has a super-
visory, disciplinary jurisdiction over the 
judiciary, ft can pass a resolution against 
a particular judge for misbehaviour— 
the word is not “misbehaviour ’nor’ ‘mis-
conduct* but misbehaviour—and incom-
petence and it can remove the Judge. 
Nevertheless, here are a set of people saying 
‘We are independent; we will carry on’. 
That position cannot be conceded. They 
are independent to the extent of the exer-
cise of judicial functions so long as they 
remain in office. That is the position.

SHRI ATAL BIHARI VAJPAYEE : 
What more do they want?

SHRI C. M. STEPHEN : A decisive 
in the appointment—that is what is being 
demanded. That cannot be conceded.

The question of convention is raised. 
What exactly do you mean by convention? 
Tt is not as though the Constitution of India 
was. unaware of the principle of seniority. 
Take article 60. The President or Acting 
President shall take oath in the presence of 
the Chief Justice or in his absence the senior- 
most Judge. So that principle was known; 
it was not as though it was not known. 
Take art. 126. For appointing even an 
Acting Chief Justice, what is the provision? 
It says, anyone of the Judges, fcven for 
the Acting Chief Justice, no seniority 
principle but for swearing m of the P.tsi- 
dent, the seniority principle is accepted. In 
the former case, the Pi evident has freedom uf 
choice. The seniormost prmcip’e is not 
accepted.

Now, is there any high selection post 
in this count! y where tho principle of senior- 
most is accepted. Take industrial law. 
Judges ha\c umpteen times held that for 
selection posts, senioriiv is ii relevant. Take 
the judiciary. For appointments to the 
High Court Bench, is the seniotity of the 
subordinate Judge relevant? I submit not; 
Selection to the Supreme Court Bench? 
No principle of seniormost For appoint-
ment of the Chief Justice, the scniormost 
principle is irrelevant. In all these cases, 
the principle of seniorfnost is irrelevant.

In the general law, it is irrelevant. In 
the administrative law, it does not apply. 
In the judicial law for appointments, th
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principle of seniority is irrelevant. Whan 
this is so in the entire gamut of laws, here 
is a basic principle now sought to be brought 
in that in the solitary area of appointment 
of the Chief Justice of India, seniority should 
be the rule. Where is the position—T 
-do not understand. Where is the conven-
tion built.

Take article 124 which applies to the Sup-
reme Court and art. 217 which applies to 
the High Courts. In terms one article is 
-similar to the other. If it is contended 
that in spite of 124, seniority must apply, 
then in spite of art. 217, also seniority must 
apply? 'But seniority has never applied 
in the case of promotions in or from the 
High Courts. It has never applied even 
though the appointments wens in consul-
tation with the Chief Justice of India from 
time to time. Therefore, seniority does 
not come into the picture. Therefore, 
rthere is absolutely no convention built up 
on this. I am very emphatic about it.

What do you mean by convention? 
What is the purpose of convention? Let 
me quote a passage from Oicey’s law 
o f the Constitution. Convention has got 
-a purpose. Normally the written law must 
prevail; convention will come only in one 
•case. Dicey says

“Having ascertained that the conven-
tions of the constitution are rules for 
determining the exercise of the prero-
gative, we may carry our analysis of 
their charactor a step further. They 
have all one ultimate object. There 
end i» to secure that Parliament, or the 
Cabinet which is indirectly appointed 
by Parliament, shall in the long run 
give effect to the will of that power 
which in modern England is the ftrue 
political sovereign of the State, the 
majority of the electors or the nation”.

ft is only under that motivation that a 
convention can develop in spite of or sup* 
plementary to the written provisions of the 
Constitution. Therefore, the question is 
whether this matter of the appointment 
of a judge: as the Chief Justice of India, 
has been at variance with every settled 
principle where promotions are concerned, 
is this principle absolutely necesssary if 
we are to carry out the will of the people? 
J beg to differ; we cannot be hamstrung 
like man that. That is not the intention of

the Constitution. We bcgio dtffer. The aim* 
pie attempt Is to get m  entry into the whole 
thing. This will be very dear from the press 
conference of Mr. Hegde. May I point 
out one or two sentences? What is it that 
he wants? He says that "the Steel Minister, 
Mr. Mohan Kumaramangakm, was against 
me because I will tyot Allow packing the 
Supreme Court with committed judges.** 
{Interruptions) Here is what Mr. Hegde 
said. Why does he want to remain here? 
He wants to prevent the appointment of 
judges by the choice of the Government. 
That is the mission which he has. He 
can have his own opinion, but my point 
is, Mr. Hegde k  nobody in this country to 
decide as to who must be the Chief Jus* 
tice of the Supreme Court. It is the 
prerogative of the people of this country 
expressed through the Parliament of this 
country, expressed through the Cabinet 
of this country and decided upon by the 
President of the country elected by the 
peopli of the country. Mr Hegde is just 
an individual out of the 5$ crores of people 
of this country. If it is his intention to 
prevent this process, that is a challenge 
which we have to meet.

Furthsr, he said that “the first and lore- 
most task now was to see that democracy 
was put on a s.>und basis. His second 
point was that selection of judges must be 
made by independent agencies and not 
by one of the parties in the litigation, namely, 
the Government, even though elected.” 
Has Mr Hegde to be given the task of 
selection?

MR. CHAIRMAN : The hon Members 
time is up.

SHR1 C. M. STEPHEN : I just want 
three or four minutes more, Sir. Then, 
Mr. Hegde says be “would have no objection 
to the appointment of the Chief Justice on 
seniority cum test basis, only if there were 
objective tests and an independent machi-
nery”

AN HON. MEMBER: What is wrong /

SHUT C  M. STEPHEN : There ma> be 
nothing wrong, but what is it he is asking? 
He is asking that the appointing authority 
be somebody else. That is clear. Now. 
the Constituent Assembly discussed this 
matter and decided, “No." ft rejected 
that amendment. The Constituent A ssent
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upheld the preseat article. As far 
w we are toncerned, come what may, no 
independent machinery is needed for the 
appointment of judges in this country.
The political authority will make the appoint-
ment. That is the end of the whole matter 
as far as this point is concerned. (inter-
ruptions) We are not prepared to consign 
it to the Swatantra Party and other people.

One more minute and I shall finish.
The taw Commission report was referred 
to. We have referred to the Law Commi-
ssion report not as a matter of authority; 
because the Law Commission said it and 
so we are implementing it—no. That is 
not so. We have taken it a& one of the 
arguments in support of the position we 
have taken. But we do not accept the 
Law Commission’s reports as biblical 
dictum which is sacrosanct and invldable. 
What has the Law Commission said?
It said that “it is well accepted that the 
qualifications needed for a successful Chief 
Justice are very different from the quali-
fications which go to make an erudite and 
able judge. The considerations, therefore, 
to prevail in making the selection to this 
office must be basically different from those 
that would govcm the appointment of 
other judges. In our vicvs therefore, the 
filling of u vacancy in the office of the Chief 
Justice of India should be approached with 
paramount regard to the considerations we 
have mentioned. It is , therefore, neces-
sary, to set a healthy convention that 
appointment to the office of the Chief 
Justice rests on a special consideration and 
does not as a matter of course go to the 
seniormost puisne judge.”

This is what I want to emphasise. They 
want to set up a convention that the senio-
rity is not to be the rule. Then, they go on 
to say that “if such a convention were 
established, it would be no reflection on the 
seniormost judge if he be not appointed 
to the office of Chief Justice. If one such 
convention is established, it will be the 
duty of those responsible for the appoint-
ment of a judge to chose a suitable person 
for that high office, if necessary, from among 
the persons outside the court.** This is 
what the Law Commission has said.

Where have we done a wrong thing,? 
Much is said about a committed judiciary? I 
would leave ftfbrsomeotherstodeaIwith.lt

is argued that persons appointed to the 
judiciary must not be committed men.
If so, are we not entitled to insist that 
they should not be person* committed to 
monopoly houses, persons who are commit-
ted to the capitalist way of thinking, persons 
who are committed against the democratic 
principles, can we not take a position
against these persons? .......................
{Interruptions).

SHRI G. VISWANATHAN : What 
about the Government committed to 
giving licenses to monopoiys.

SHRI C. M. STEPHEN ; T expected 
a better interruption from you. In refusing 
to appoint Hegde as the Chief Jusfice 
what have we done? Is Shri Hcgdc non- 
committed? Shii Hegde has gone and the 
next day hecame m % wuh a press state-
ment. That statement shows the 
character of the person. He has 
exposed himself. Mr. Hegde says that 
the judiciary was the last bulwark of 
democracy in India, because the oppo-
sition was not strong, the public opinion 
was not enlightened because of the high 
rate of illiteracy and press was free only to 
praise the Government. What is the task 
of this man? He say** that he will stop the 
Government m the decisions that it is tak-
ing. He saj-s that here is a second line of 
action in the opposition. That is the type 
of man we have got here. What has he 
said about the judiciary? He says : persons 
who are already there are persons of low 
character. The Supreme Court Judge, 
the da> aftei he retires casts', reflections on 
the Supreme Court. I request the law 
Minister to take action, this man has com-
mitted contempt of court and proceedings 
have got to be taken against him,. This 
Don Quixote is claiming that he is 
defending democracy and is openly say mg:
I would be the second line of defence for 
the reactionary forces in the country even 

(.where the opposition is failing. He had 
Appointed himself to that task as a judge. 
Is it seriously demanded that a person so 
deeply, committed as this should be made 
the Chief Justice? The man does not 
deserve to be anywhere near the Supreme 
Court. The collect step has been taken. 
I must congratulate the Government. They 
have discharged their responsibility put 
on them by the Constitution. We have 
discharged a great duty to the country and 
1 support the appointment of Mr. A, N. 
Ray. 16 conclusion may I say that tike
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political authority will not and must not 
falter or surrender its authority to make 
appointment to the judiciary. With res-
pect to the functioning of the Judiciary 
there should be no interference and there 
should be absolute independence..

SHRI SHYAMNANDAN MISHRA 
(Bcgusarai) ; X have absolutely no doubt 
in my mind that the Supersession of the 
three judges is the most ominous develop-
ment and, if I may say so, the most catas-
trophic development since independence. 
It is perhaps the beginning of the tunnel. 
One does not know whether there is light 
at the end of it. And it would depend upon,, 
the vigour and the strength of the people 
of India, whether we will pass through 
this critical period well. Again this repre-
sents the arrogance of a bewildered and 
rapidly weakening Government. This 
does not represent strength and the arro-
gance is not of the really powerful Govern* 
menu

This is now clear that the Prime Minister 
of India is rapidly losing her grip over the 
situation and she is now out to destroy 
the very fabric of Indian democracy.

It appears, Mr. Chairman, that after 
having exploited all agencies of the Govern* 
meat, the administration, the mass media 
even the Election Commission, now the 
dirty hands of the Executive are reaching 
out to the bastion of justice and rights 
which were sought to be made almost im-
pregnable by the Constitution-makers and 
which had indeed proved to be a pride of 
this country. But, I must say that this is 
certainly all of a piece with what is happen-
ing disastrously in other spheres of our 
national life. We find now people wonder-
ing what more is in store for them. We 
have got real economic stagnation and 
even economic dislocation; we have got 
political, turmoil and now there is going to 
be judicial turmoil thus the politics of 
anarchy now invades the pedidary. The rul-
ing party wants to play the ruinous game in 
this country. These are the proclivities of 
a party which wants to bung down demo-
cracy and promote personal rule. I con-
gratulate Shri Mohdnkumaramangakm 
that at least there is some candour and 
honesty in his expression, A wag some-
time back remarked that there was only 

.one man in the Cabinet of Mrs.' Gandhi, 
jthat is, Mrs. Gandhi "herself and the rest

were women, Sat* may t  add that the 
most liberated woman in this Cabinet 
is Shri Kumaramangalam who is the 
minister without borqm. AU the rest happen 
to be ministers with baym . He is a 
person without a veil and therefore, he is 
very transparent, t  congratulate him. 
It was indeed a stunned House which heard 
Shri Mohan Kumaramangalam singing 
the requseum of an independent judiciary 
in this country. I was trying to read the 
expressions on the face of the Prime Minis-
ter—I think it is not objectionable—and 
found that she was very much off colour 
where Shri Mohan Kumaramangalam was 
making his speech. Mrs. Gandhi was 
feeling very much disturbed when Shri 
Kumaramangalam was delivering his most 
amangafam speech. My hon. friend Shri 
Maurya quoted the remark of the Prime 
Minister, when she spoke on the 24th 
amendment of the Constitution. But, 
may I say that what the Prime Minister 
said then is now proving to be a subterfuge, 
and this is how her intentions are coming 
out very openly before the people. The 
Prime Minister has been very busy explain-
ing to the people that she is not a dictator 
and her Government dees not want to 
pursue a totalitarian policy. But, here is 
a Minister who has given her a certificate 
by saying in no uncertain terms that this 
Government wants to be* totalitarian and 
the Prime Minister is the real dictator of the 
counts y,

Now, Mr. Chairman, why has this act 
of Government created a furor in the 
country—a consternation in the country? 
Why is this act of the Government really 
suspect? There are many evidences which 
nobody in this country can ignoie and the 
bonafides of this Government are real}} 
suspect in the mattei; its intentions are 
really colourable. 1 would even go to the 
length of saying that this subject is bound 
to create further suspicion as many 
stories inside about it arc going to come out 
into the open. I must charge the ruling 
party with having created a situation m 
which many things are going to be flung 
at one another. Only the other day in 
Bombay Mr. Justice Shclat was greeted with 
slogans and demonstrations by & wing of 
the ruling party, although he has not opened 
his mouth yet on this subject

The hush-hush and the Hofo-and-comer 
manner in which the whole thing has been
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done cannot but be noticed by Any person.
.It was almost a conspiratorial approach 
tbit was brought to bear on this subject.
It lias been done in the most uncivilised 
and boorish manner. The retiring Chief 
Justice Mr. Sikii said, there was politics 
involved in it. Could you accuse Mr. 
Sikri oF any partoiwl interest in this matter? 
What was more, there was, he said, a link 
between the judgements delivered by them 
in tho fundani ntal rights case and their 
JsufK5rS9«ion. Mr, Sikri said, one could 
have understood it very well had their claims 
been ignored after they had delivered judg- 
mants in favour of the Government in the 
'fundamental rights case. So, the intention 
of the Government becomes patently sus- 
psct because it is linked with their judg-
ment in this particular case. 1 was telling 
you that it has been done in the most 
uncivilised manner. It has been pointed 
out by so many hon. members that the retir-
ing Chief Justice came to know of it only 
from thi All-India Radio or from the nem- 
paperc the next morning. May I point 
out that Mr. Justice Mahajan has written 
in his auto-biography, “Looking Back” 
that he was informed of his appointment- 
as Chief Justice nearly three months 
before he took over from Dr. Kailas Nath 
Katju. Ons would like to know when 
M-. Justice Ray was informed of his appoint-
ment and when his consent was obtained 
in this matter. I know all these inconve-
nient questions would be easily slurred over 
by the spokesmen of the Government. 
But in this particular case it is clear that 
all thj past practices have been completely 
thrown to the winds. The announcement 
of llu new Chiaf Justice was made probably 
only a few hours before he was to take 
oflEbi. This is not the way in which we 
have b«*i going about this matter in the 
past.

We have got also the testimony of some 
of the ex-Attorney Generals of India. 
Thsy have said that this is the most scand-
alous thing that has happened. They have 
aho found a link with the kind of inde-
pendence w’lich the superseded judges had 
shown and the supersession which had 
overtaken them. Moreover, some of the 
MpersodcJ judges have said certain things 
which have not been controverted by any 
person carrying any amount of conviction 
to us. The Prime Minster's name has 
been involved in this matter. In fact, it

has been shown that Mr. Justice Hegde 
wanted to help the Prime Minister and yet 
he could not save her fair name and reput-
ation to the extent she desired. That was 
one of the reasons mentioned by some of 
the hon. Members.

I was saying that all these things would 
go to point out that the bona fides of the 
Government in this tnattei could be clearly 
suspect.

Then 1 would like to mention one parti-
cular thing which relates to out patty. 1 
represent a party which received adverse 
verdict from two of the Judges who have 
been superseded in this particular case, 
namely, Mr. Justice Hegde and Mr. Justice 
Grover who happened to be on the Bench 
which delivered an adverse verdict against 
us in the Election Symbol Case. The other 
judge was Mr. Justice Khanna. But we 
never said anything against the judges, 
although we think even now that their judg-
ment in that particular case had been wrong. 
But that is something different.

I would also like to emphasize that in 
this matter we do not concern ourselves 
with the personalities or the personnel 
change involved. 1 even go to the length 
of^saying that the suitability of Mr. Justice 
A. N. Ray had not been in doubt earlier. 
But now Shri Mohan Kumaramangaiam 
has caused doubt and suspicion, so far as 
the suitability of Mr. Justice A. N. Ray 
is concerned.

My hon. friend, Shri Hiren Mukerjee, for 
whom I have got the greatest respect, said 
the other day that he had intimate relation-
ship with Mr. Justice A. N. Ray and on the 
basis of his mfinate know ledge about 
him he was ttying to emphasize that it was 
a suitable appointment. But if you closely 
go through his observations jou will find 
how contradictory he wat,. Professor 
Mukerjee said that Mr. Justice Ray was 
conservative in his outlook, he has 
got a liberal approach and yet Professor 
Mukerjee was hoping that there was going to 
be a new chapter of socio-economic change 
in this country. If the new Judge is of 
conservative outlook and he has got a liveral 
approach one toils to understand how 
Professor Mukerjee could claim that there 
are going to be revolutionary changes in 
the socio-economic set-up of the counity. 
Indeed such a claim sounds very tall
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tShri Shyamnfcndan Mishra]
The point I now want to rate, and I 

had raised right at the beginning other 
day is the constitutionality of the act of the 
Government May 1 say here that the bon. 
Law Minister had dearly tried to misiead 
the House, so far as this aspect of the matter 
is concerned. You will remember that 
I had said that the power to appoint the 
Chief Justice is derived from article 124(2) 
of the Constitution. If you go through the 
observations made by the hon. Law Minis-
ter a few days ago, you will find that he tried 
to teil the Hou$e that the power to appoint 
the Chief Justice does not flow from article 
124(2) of the Constitution. He was trying 
to combine article 124 with articl; 126, 
though the latter rebates to the appointment 
of the Acting Chief Justice. May 1 
say that to my mind it is a wholly invalied 
appointment, it is an unconstitutional 
appointment, it is an ultra vlrenh appoint-
ment? Although 1 do not consider my-
self to be a great constitutional expert, 
all the same, 1 am a humble student of the 
Constitution and, in my opinion, this is> 
an invalid appointment. Why do I say 
so? Let me controvert the impression 
that has been created bv the Law Minister 
on that occasion that the powers for appoint-
ment do not flow from article 124(2), 
so far as the appointment of the Chief 
Justice of India ts concerned. Here again 
1 would quote what Mr. Justice Mahajan 
has said in his autobiography. In his auto-
biography he has quoted the Presidential 
Order which in effect says :

“I, Rajendra Prasad, the President 
of India, appoint >ou as Chief Justice of 
India under Article 124(2).

But here »  Shri Gokhak, who to my mind 
wanted to convey to us that power did 
not flow from Article I24<2) so far as the 
appointment of Chief Justice ts cofterned. 
My submission is that the requirement of 
Article 124(2) has not been met and, there* 
fore, it is an invalid appointment. The 
requirement is that there should be consul-
tation with the judges of the Supreme 
Court and the judges of the High Court. 
After consultation, the President may take 
a diJfflerefit view but the consultation has to 
take place. Confutation is necessary.

If he asks me the question: why do I con-
sider that confutation is necessary, I 
would like him to go into the

Proceedings of the Constituent Asse©% 
also. Even the few Committee of 
the Constituent Assembly which had 
been appointed oo the Supreme Court 
had said that consultation was necessary 
even with regard to the appointment of the 
Chief Justice of India. May I also point 
out what the hon. Prime Minister and 
Home Minister told, the Rajya Sabha 
some time bade when a question was put 
by Shri A. P. Chatterjee? Shrimati Indira 
Gandhi replied :

“In any case the appointments of jud-
ges in the High Court and Supreme 
Court as well as of the Chief Justice are 
made by the President in accordance 
with the relevant provisions of the Consti-
tution and after appropriate consulta-
tions.”

(Interruptions).

You ride rough-shod over the Consti-
tution What the Constitution says will 
have to be interpreted correctly, and I have 
quoted the words of the Prime Minister 
which show that consultations are made 
when the appointment of the Chief Justice 
is made, but in this case, fill this moment, 
Mr. Chairman, we have not been told, in 
spite of repeated enquiries, whether the 
required consultations under Article 124(21 
had taken place. Let the hon. Law Minis-
ter tell the House tlie position in this 
regard.

SHRI C V  STEPHEN : Why should 
that be revealed?

Sh r i  s h y a m n a n p a n  m i s h r a  •
The fact of consultation should be revealed
1 would not like to go into all that had been 
said in the Constituent Assembly on this 
subject and particularly what Dr. Ambcdkar. 
the architect of the Constitution, said. I 
would refer to another simple asrect of 
matter which has been ignored by the 
hon. Minister a  this respect.

MR. CHAIRMAN ; Please conclude
SHRI &HYAMNANDAN M1SHRA 

Since the time of the House has been exten-
ded, the benefit of extension has to comc to 
me also.

MR. CHAIRMAN : I wilt never deny 
you the benefit. Originally the time allotted 
to  you was 9  minute®. You have taken 
22 ttiouMt. Kindly cOBdwte.
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SHRI SHYAMNANDAN MISHRA : 
Now, so much has been nude about the 
report of the Law Commission. May I 
say, if at ail, the Government has acted in 
direct opposition to the recommendations 
of the Law Commission, the action of the 
Government is completely at variance with 
what the Law Commission had said ?

I would refer to one very simple matter. 
The Law Commission has said that the 
permanent incumbent should have a tenure 
of at least 5-7 years. That is the definite 
iccommendation of the Law Commission- 
What is going to he the tenure of Mr. 
Justice A. N. Ray? it is going to be less 
than 4 years. Even if you find Justice 
Grover was not suitable for the job, or 
Justice Hegde was not suitable for the job, 
according to the recommendation of the 
law Commission, Ju.tice A. N. Ray also 
did not fulfil the requirement regarding 
tenure. The tenure of the new incumbent 
should have been somewhere between 5-7 
sears. His tenure is going to be less than 
4 years. So, you aie flouting that recom-
mendation of the I aw Commission.

Finally, a word about social philosophy 
**nd the new criteria! which have been set 
up by this Government. May I sa> that 
the Government cannot be credited with 
any social phikwoph\ ** What then 
social philosophy ’ Is it a social philoso-
phy which Judges must observe that we 
t»nd in tins coumr> using prices, mounting 
unemployment and dec pining and widen* 
mg of poverty? Is that the kind of philo-
sophy to which Judges arc evpectcd to sub- 
st rihe ? So, this is not a question of prog* 
ions vi. reaction, this is not a qurstion ot 
progress rjr. status quo-ism. This n onlj 
a question of personal whims and Caprices 
ol she eicciiiiu'

Now, if you think that the vcae oi the 
c-.tcutive must be dominant in the nutter
< t appointment of Judges, then there can 
tv no real separation between the judiciary 
and the executive. Does this House or 
does this country stand committed to the 
idea of separation of the judiciary from the 
executive or not? If it stands committed 
<« that idea, then we will have to consider 
whether the executive will have a dominant 
voio* 1st the appointment of Judges.

This also has to be kept in view that 
'ritfcoutfi* according to the Government's

declaration, the Law Commission’s recom-
mendation was adopted by the Government 
in 1960, for 13 years that recommendation 
of the Law Commission was pigeon-holed. 
That would conclusively prove that the 
convention hitherto followed was right in 
the matter of appointment of Judges and 
the Government did not do anything to 
disturb this convention which had prevailed 
for so many years.

MR. CHAIRMAN : The hon. Member 
may try to conclude now.

SHRI SHYAMNANDAN MISHRA:
1 was given to understand by the Minister 
of Parliamentary Affairs that one would 
have at least Itali an hour on such an impor-
tant subject. Therefore, we had agreed 
to the extention of time upto 6 O'clock.

MR. CHAIRMAN : 1 do not want to 
get into confrontation with you on that 
point. I am going according to the sche-
dule given to me. I know that the time fus 
been extended. But you have a'n eidy taken 
three times the time due to >ou. I hope, 
>cu would be reasonable.

SflRl SHYAMNANDAN MISHRA: 
This convention had prevailed j<t„r the 
acceptance of the Law Commuaon’s re-
commendation for J1 years and th^ Govern-
ment did not think it fit to d*' av.ay with the 
convention. I* is not coTecr m  sa  ̂ that 
the Government has accepts the ucom,uen- 
dation with a view to recasting th-- whole 
set-up for socio-economic change;. We 
have had the regime of Mrs Indira Gandhi 
for 7 yerrs. But even during this legime, 
this was not done.

M> submission U that this convention has
got the force and sanctity of the Consti-
tution. This is not a mere convention. 
E\cn the President of India has got all the 
powers according to the letter of the Consti-
tution. It is onlv by convention that the 
Prime Minister has got all the powers. 
Otherwise, the letter of the Constitution vests 
all the powers m the President.

Finally, though 1 do not want to discuss 
the conduct of the present President of 
India, I would like to say that when he was 
candidate for the Presidential election, 
the present President of India safe} that be 
wanted the convention of the Vice Presi-
dent of India being elevated as the President
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{SHRI SHYAMNANDAN MfSttRAJ 
to be maintained. This was a claim made 
by no less a person than the present Presi-
dent of India.

Therefore, such a convention is not merely 
a thing which could be thrown overboard 
at any time. In fact, the Constitution is 
as it has been modified «md, as some have 
gone to the extent of saying, even nullified 
by conventions. Conventions are as sac* 
rosanct and important as the Constitution 
itself.

14-47 hrs. 
fSmu Se^hiyan in the Chair]

SHRI DINESH CHANDRA GOSWAM1 
(GauhHti) : Hon. Member, Shri Shyam 
nandan Mishra, has questioned the cons- 
tutionahty of the decision by which Mr. 
Justice A. N. Ray has been appointed Chief 
Justicc of India on the ground that the 
appointment is under article 124(2). May 
I point out to him that article 124(1) makes 
a definite distinction between the Chief 
Justice of India and the other judges and that 
article 124(2) deals uith judges. That 
too, the consultation, as it. apparent from 
article 124(2), is only discretionary because 
word used is ‘may’. 1 heard Mr. Frank 
Anthony saying that the Supreme Court 
has interpreted ‘may* as ‘shall*. But will 
he took to the proviso under that? The 
provi&o says:

“Provided that in the case of appoint-
ment of a judge other than the Chief 
Justice, the Chief Justice of India shall 
always be consulted,**

t think, I need not remind him that when 
in the same provision, the words 'may* and 
‘shall’ are used, under th rule of interpre-
tation, the first one becomes discretionary 
and the second one only mandatory. There-
fore, the word ‘may* here is absolutely dis-
cretionary, and the argument advanced by 
Shri Shyamnandan Mishra has no force

When I was listening to Shri Vajpayee, 
he was saying that he waated that these 
should be a balance between individual 
liberty and light to property. I  thought 
that, on that count, he would support the 
.appointment of Mr. Justice A. N, Ray 
because Mr. Justice A. N. Ray hga been 
one of the judges who has tried to main* 
late a balance between individual liberty

by striking down the MISA provisions and 
the right to property by holding that pro-
perty is not a fundamental right Of 
course, I can understand that Mr. Vajpayw 
haft tried to become a new socialist. But 
let me look to his philosophy a few years 
bade when he said—in May, 1970 :

"Mr. Vajpayee said parliament was 
not empowered to amend the fundamental 
rights. Even if it did, the people would 
not allow it. The right to property was 
a natural right."

When Mr. Vajpayee’> view has been over-
thrown by the people, he has no right to 
express his opinion in this House.

Hon. Member, Mr. G. Viswanathan, 
made a good spcech. He said that Ihe 
confidence m the judiciary had been shaken 
by the decision of the Government. Mav 
I point out to him that the confidence tti 
the judiciary was shaken not by the Govern-
ment but by the judiciary itself, because 
the highest court, the Supreme Court, 
started playing politics since it gave the 
judgement m the Golaknath case. This 
is not my view. Mr. Setalvad is a very 
eminent junst. Let me quote Mr. Setal-
vad, what he has said about the Golak-
nath case.

“The majority decision clearly appears 
to be a political d^sion, not bated on 
the true interpretation o( the C>nsti 
tution, but on the apprehenuon that 
pat ltamcnt, left free to exercise its powet, 
would, in due course of time, do awa' 
with the ctturen’s fundamental rights 
including his freedom.*’

When Mr. Setalvad asked the Chief Justa,' 
why he departed from the long-stamiirH' 
rule of the Supreme Court that a verv 
important question of law whicn nas stood 
the test of time for miny years snould not 
be set aside by a slender majority or a 
small majority of one judge, what was hi 
reply? Here it is said:

“When I happened to meet Chic 
Justice Subba Rao and Justice Hidaya- 
tttUali and Wanehoo at a  dimer some 
time later, I told them that a  deoMon 
involving such far-reaching consequent*' 
should not haws been arrived at by so 
slender a majority."
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"The Chief Justice’s answer was that 
they tried their best to have a larger 
majority but they could not succeed.”

When a particular judgment, instead of 
respecting a long-standing dictum, a judg-
ment which has stood the test of time, 
should not be over-ruled by a slender majo-
rity the reply was, ‘We wanted to have the 
other Judges to our view but as we could 
not, we have definitely over-ruled the 
supreme Court's decision*. Then they were 
definitely playing politics. Prom that time 
onwards, the confidence, at least of the 
younger generation, in the Supreme Court 
has been greatly shaken. Look at the atti-
tude of the Judges in the present case. When 
the last ease was heard we, from the very 
beginning, found that Mr. Palkhiw.ila was 
given a long rope to argue. He was given 
all the time to argue hut the Government 
Counsel, Mr, Nircn De and Mr. Seervai's 
time was curtailed. There was a decision of 
the Supreme Court which supported Mr. 
Palkhiwala's contention and, therefore, 
it was incumbent on the Judges 
to give all the time to the other Counsel 
who were trying to over-tule that 
decision, But that was not so.

Apart from it, what happened? The 
Judges, when they found that the Judges 
were almost equally divided, the Chief 
Justice tried to hear the case without Mr. 
Beg and when Mr. Beg was hospitalised, 
some of the Judges of the Supreme Court— 
I need not name them—went to the nursing 
home and pressurised the doctor to give a 
certificate that Mr. Justice Beg was not 
capable of standing the strain. I am making 
these observations with a certain amount 
of responsibility. If this is the attitude of 
these Judges, they do not have any moral 
right to be in the Supreme Court much less 
to become the Chief Justice. Apart from 
that, when the entire thing was discussed in 
the Chamber, when they wanted to hear the 
without Mr. Beg and when the Government 
had taken a strong position, what was the 
attitude of the Judges. These Judges who 
apeak eloquently of the right of the press, 
on fear of contempt, they did not allow the 
pm s to publish what was happening in the 
Chamfer. After all, on these occasions and 
suhtttyittitfy, the statements of Mr. Hegde, 
questioning tbe competence of Mr. Ray, 
are political statements they aH imply that 
,f  action the confidcnca of the

judiciary was shaken in this country, it is 
not because of the decision of the Govern-
ment but because the Supreme Court, for 
a long time, was playing politics in order to 
protect the rights of the vested interests.

After all, we went to the people asking 
for a clear madate on a very specific issue. 
The issue was whether we the Parliament, 
is supreme and sovereign and has the right 
to amend the Fundamental Rights. This 
was questioned by Mr. Vajpayee and ethers. 
What was the verdict of the people? The 
people gave an unquestionable verdict that 
Parliament has the ripht to do so. But what 
has been the latest judgment? The latest 
judgment has been that when these Judges 
found that actually they would be .swept 
away by the people, they have come tip 
with a judgment, ‘Yes, Parliament has a 
right to amend, but not the basic structuic’. 
Do you find live basic structuie anywher 
defined in the Constitution? What is the 
basic structuic of the Constitution? It 11 
to be determined by the Judges sitting on the 
top pedestal or is it a political question to 
be decided by the people whom we repre-
sent? Is the baste structure unalterable 
In a changing socicty. the basic concept of 
the society is changing everyday. And ob-
viously, there cannot be any unchangeable 
basic thing in the Constitution itself. The 
Constitution itself will change. Its structure 
itself, its concept itself will change with the 
change of time. What is the concept to-day 
may not be the concept tomorrow. Unfor-
tunately we have certain people here in 
this House as also outside who are not pre-
pared to see the realities. There are forces 
all the time who are not prepared for change. 
They want to maintain the old regime on 
one pretext or the other and if people do not 
allow them to do so, they want to maintain 
it by the judgments of the Supreme Court.

As the two Judges have been superseded— 
Mr. Justice Hegde and Mr. Justice Grover—
I would not utter a word about Mr. Justice 
Grover because he is still a sitting Judge, 
though it is very unfortunate that, while 
he is a Judge, lie found a public platform to 
&peak out his own views, at least he had 
attended a public meeting where certain 
views were expressed.

What is the attitude of Mr. Justice Hegde? 
All along the hearing o f the cage he was
making observations" more as a politician
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rather than as a judge. I  want to quote only 
a few of his words. He said :

“Government will be pushed to take 
unwise action for political use. According 
to Press reports they were pushed to adopt 
Article 31C in the present form because 
a particular party threatened to with-
hold support in the Rajya Sabha if it was 
not done.”

1 cannot imagine a judge while interpreting 
the Constitution and deciding the case and 
giving his judgment, gives some judgment 
based on hts political thinking. These obser-
vations of Mr. Hegde smacks of politics. 
When Mr. Niren De argued and said that 
the people have given verdict to the ruling 
parly to make necessary amendment of the 
Constitution, do you know what Mr. Jus-
tice Hegde said? This is what he is reported 
to haw said :

“Mr. Justice Hegde, citing Election 
Commission's figures, observed that the 
ruling party had polled only 43*4 pci 
cent of the total votes.**

Mr. Justice Hegde should know at least 
this elementary knowledge that in a muiti 
party political system absolute majority is 
not essential, but a party which has got i 
majoi ity has got the i ight to take this stand 
(hat they have been given the mandate to 
make the nccessary legislative changes 
therefore, I am unable to understand why 
lie should go in for 43 *4 per cent or SI pet 
cent. These things show that he had been 
deciding caw  not really as a judge, but on 
political philosophy of his own.

There were certain other obsejvuttons 
which I should say were unfortunate. Shri 
Palkhivala said :

“The new Article 31 (C), introduced by 
the amendment, gave a licence to tiny 
Legislature to run amok,”
Sir, when such types of statements were 

made by him ther were no comments from 
the judges. If the people’s confidence in the 
judiciary is to be maintained then the judi-
ciary is also to follow the proper course of 
things. For putting in the new sense of 
confidence in the judiciary, I welcome the 
decision of the Government. Let me say 
clearly that merely reading out a sentence 
from the speech of Mr. Mohan Kumars* 
mangalam, de voit of its content, will not

really help anybody at all. You can distort 
a whole speech by misquoting or Wrongly 
quoting or just picking out one sentence 
from that speech out of context. What the 
opposition has done is that they have com-
pletely distorted his speech.

In conclusion, I wish to say that I whole-
heartedly support this stand of the Govern-
ment. Qy this decision of the Government, 
I am sure, a new sense of awareness, a new 
sense of confidence, has come in the minds 
of the people, tn the toiling down-trodden 
masses of our people, who are expecting 
a lot, and also the people of the younger 
generation, who look forward to the future 
with hope and confidence

SHRI FRANK ANTHONY (Nominated 
Anglo-Indians) : Comrade ftumsraroan- 
galam—I hope he will feel flattered at the 
title I have given him—made em inordinately 
long apology. Strangely enough, he was 
unable to draw any comfott from countries 
from where perhaps he draw* his social 
philosophy. He knew, Mr. Chairman, that 
jn practice, those countries, which have the 
same social philosophy as he has §ot, are 
Police States, with avowedly Captive Courts. 
Ironically, like* Satan quoting Scripture, he 
icferred to some countries -which he used 
to refa to in his comi ade jargon - a s  impe-
rialist' lie even icferred to the USA and 
Britain and said V e , what is happening 
there ’

15.00 Ifni.

But, as a one time lawyer, foi whom J 
had a fair amount of ic-»pect as a lawyct 
he knows this that whatever procedure  ̂
obtain tho.se countries, are governed h1* 
certain constitutional procedures and «i 
least by certain democratic convention 
that have taken deep root. The crucial diff-
erence is this that his references to these 
countries, that have struck deep democratic 
roots are not only mis-Wading, but irrele-
vant for the simple reason that parliaments! \ 
democracy is very new to India, it is a pre 
carious plant in India. The roots have not 
even reached the sub-soil. Pakistan and 
India have no difference so far as their demo-
cratic tradition and democratic experience 
are concerned and we know what has hap-
pened in Pakistan,
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As a student of judicial history, Mr. 
Chairman, and 1 do not think anybody will 
disagree with me, that for more than 900 
year*, the Courts in India were utterly venal 
and utterly corrupt. It was only from the 
beginning • of the Nineteenth Century— 
because that was the reflection of the 
position m Britain, before that even in Bri-
tain the judiciary was venal and corrupt— 
that we in India, began to move towards 
an upright and independent judiciary. One 
of the most priceless assets with which 
independent India was left, was a judiciary 
which, in the higher reaches, commanded 
the respect and confidcnce of all sections of 
the people.

Shortly before and immediately after 
Independence, eminent jurists and consti-
tutional pundits were preoccupied as to how 
to preserve and how to strengthen the inde- 
pendenc of the judiciary. 1 think, at least 
my friend Mr. Gokhale will concede, that 
the Sapru Conciliation Committee Report 
was one of the most important documents 
in the constitutional evolution of this coun-
try. I had the privilege of being one of the 
members of the Sapru Conciliation Com-
mittee. We spent a good deal of time prece- 
sely on this subject—the subject of how to 
insulate the judiciary from any semblance of 
political patronage, any semblance of poli-
tical taint. And our proposal was considered 
by the Constituent Assembly and I believe 
it commended itself largely to the Consti-
tuent Assembly, because I was also a member 
of that body. May 1 say this as a member 
of the Constituent Assembly, that we spent 
more time on this one single aspect than on 
any other aspect relating to the judiciary— 
how to insulate the judiciary in the higher 
echelons from the taint of political patro-
nage. We discussed it threadbare and we 
'evolved provisions which we believed would 
keep out this taint of political patronage. 
My friend Mr. Atal Bihari Vajpayee quoted 
'from Dr. Ambedkar’s speech where Dr. 
Ambedkar underlined that in evolving Arti-

cle 124, dealing with the appointment of the 
Supremo Court Judges, he had associated 
people who would be best qualified to 
adjudge their peers. Aud all of u* in the 
Constituent Assembly subscribed unani-
mously to this thesis that an independent 
judiciary was perhaps the greatest bastion of 
democracy, that it was the only bulwark 
•<rf tha rale of law; and the rule of law to 
j»roted whom gad to protect what, the rule

of law to protect the citizen against a lawless 
executive. And it Is axiomatic that if the 
judiciary is to protect the citizen from 
lawless executive, ex facie, the lawless exe-
cutive could not enter into the appointment 
of the judiciary : there must be no taint, as I 
mentioned, of any semblance of any poli-
tical patronage in the appointment at the 
higher reaches of the judiciary. We were so 
preoccupied with this whole concept of 
preserving or insulating the judiciary from 
this political pollution that we went to the 
extent of framing a Directive Principle. 
That was with regard to the lower reaches 
of the judiciary, namely the magistracy, 
because we felt that we had the long and 
bitter experience of combining in the same 
person judicial and executive functions, and 
so we framed a Directive Principle which 
enjoined that there must be separation of the 
judiciary from the executive even in the 
lower reaches. That was the extent to which 
the Constituent Assembly was concerned. 
With insulating the gudiciary from this 
political taint and political pollution.

I am sorry to have to say anything against 
my hon. friend Shri H. R. Gokhale. We 
had appeared against each other sometimes 
and I had a great regard for him when 
he was a practising member of the Bar. I 
will not say what has happened to that re-
gard today. But Mr. Gokhale did less than 
justice to himself when he tried to buttress 
his arguments. He referred first to the ques-
tion of seniority, by extracting a sentence 
out of all context from the recommenda-
tion of the Law Commission, something 
which he suddenly thought of after 15 
years, of the making of that recommendation. 
The greatest indictment of Mr. Gokhale 
has come from the members of the taw 
Commission themselves, namely ML C. 
Setalvad, M. C. Chagla and Palkhtvala. in 
a statement which they have signed, they 
have said that Mr. Gokhale had wrenched 
out of contevt that one sentence, and they 
have used the word 'disingenuous'. But 1 
am bound to say that 1 do not suppose 
anybody from the Prime Minister down-
wards, including most of the Members of 
this House, have been bothered to look at 
the Fourteenth Report of the Law Com-
mission. I am sure, Mr. Chairman, you 
would have looked at it. What was the gra-
vamen of the recommendation of that parti-
cular commission presided over b j r E C .
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Sotalvad? He has quoted it in his book aad 
he has underlined it. The #rav*mea was 
this.

They drew attention to the dismal picture 
of increasing pollution of the judiciary, 
increasing political pollution of the judi-
ciary. I cannot quote the exact words. But 
I shall give you the gist They said that in 
the High Courts, wherever they went, they 
got complaints of this increasing political 
pollution, of people not fit to be High 
Court judges being appointed for unworthy, 
mainly political, reasons; and in order to 
repel this increasing political pollution— 
Mr. Cokhale has not referred to all this* 
they made a specific recommendation, and 
1 had pleaded that that recommendation be 
adopted, but it does not suit the purpose of 
an increasingly power-drunk executive. 
And t»o, the Law Commission made a re-
commendation that article 217 be amended.

Article 217 prescribes the condominium 
for the appointment of High Court judges, 
that is, consultation by the President with 
the Chief Justice of India and the Governor 
and the Chief Justice of the High Court 
concerned. They said that the word “Gover-
nor” be deleted, because the Governor has 
become a front for Chief Ministers to 
appoint their own unworthy creatures to 
the High Court.

Already, there is a precipitous escalation 
in the quality of our High Court because of 
this increasing political .pollution, because 
of the extent to which Chief Ministers have 
been putting m their creatures. I have been 
friendly with more than one Chief Justice 
i know how they had stood out for one or 
two years against the Chief Minister's no-
minees and in utter disgust they had given 
up, because usually they were asked for their 
concurrence.

JThe Law Commission also drew atten-
tion to this. In the letter by the then Chief 
Justice S. R. Das, he drew attention to this 
fact that because of this increasing political 
pollution, canvassing for judgeships in the 
High Goutts, to use his exact words, had 
now become the order of the day.

Several years ago, I  had argued a case 
in the Rajasthan High Court. 1 had then 
addressed the Bar and they complained 
about this pollution in the High Courts.

There was a function in the Supreme 
Court. I wwas sitting near Chief Justice S.&.

Das I  said, ‘This is what I  Was tdld that 
aspirant* walk the corridors ftf the Secre-
tariat looking for High Court Judgeships 
waiting oa Ministers’, Chief Justice 3. R. 
Das told me ’Mr. Anthony, this is the utter 
degradation that has taken place*, the 
degradation and debasement because of 
this political taint. He said if these people 
only waited on Ministers before, they are 
waiting today o& Deputy Ministers, they 
are waiting today on Parliamentary Secre-
taries in the hope of becoming High Court 
Judges. That was the extent of the political 
pollution that has taken place and will 
now completely overwhelmed tbs Supreme 
Court.

About this supersession, does Mr.Gokhaks 
think that leading members of the Bar, 
Setalvad, Chagla, Daphtary are alt fools? 
Does he think that the whole Supreme 
Couit Bar, which passed that resolution 
condeming this, appointment, consists o 
fools? Docs he not think that we know and 
have some semblance of knowledge of the 
relative qualities of these judge?.

Why has everybody been outraged ? 
Everybody has been outraged because of 
this political coup against the Supreme 
Court, crude and unprincipled. That is why 
we have been outraged. Lawyers of any 
standing in this country have been utterly 
outraged.

I am sorry Mr Gokhale again shows 
evidence of the utter weakness of his case 
1 suppose he thinks there are very few people 
in this Home who understand the Consti-
tution So he says openly that what is in-
volved in article 12ft. My hon inend, Shyam- 
nandan Mishra said ‘no’. Apart from the 
headnote, read the plain language of the 
article. Article 126 only applies to a pro- 
tom, acting, appointment. It has got nothing 
to do with the appointment of every Judge 
,n the Supreme Court, which art. 124 
governs.

Now it has been argued at great length 
that hem consultation may be by the 
President with such Judges as hs may dee® 
necessary. This whole thing, this casuistry* 
this palpable disingenuousness in the way 
the Government's case has been argued. 
Does not Mr. Gokhale know that since 
independence at least, this has hardened 
into an acceptance of art. 124? Does he 
not know that up fiSi this time, always the
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outgoing Chief Justice was consulted? 
Does he not know that other judges ware 
also consulted? Does be not know that we 
had Jawaharlal Nehru? I often fought 
with Jawaharlal, but in the final analysis, 
he was not only a gentlemen but he was 
sensitive and was a democrat. Does he not 
know what happened in Patanjali Shastri’s 
case? He had a few months to go. Jawahar-
lal sent for him and asked ‘What about 
Muknjoe talcing your placc?’ Bat that was 
the difference between the Supreme Court 
then and now. Because you have utterly 
demoralised and corrupted the Supreme 
Court. Mukeijee said : ‘No’. The whole 
Supreme Court, all the judges of the Sup-
reme Court, threatened to resign. Nehru, 
democrat as he was. said : *1 will bow to 
the feelings of the members of the Supreme 
Coun\

Here we know that there was no attempt 
to consult the outgoing Chief Justice. I am 
ijuite certain that there was no attempt to 
consult any Judges of the Supreme Court. 
Deliberately, cynically, you threw article 
124 into the wastepaper basket.

Deliberately, cynically, in a brazenly un-
principled way, you throw your own inter-
pretation of article 124 into the wastc-paper 
basket. It savoured of communist styled 
tactic—the hole-and-corner, conspiratorial, 
unprincipled political coup that you have 
perpetrated on the Supreme Court. Who 
approves you are trying to justify this break 
of that one line of seniority—'the Political 
Affairs Committee of the Cabinet approved. 
You place a political stamp on the fore-
head of Mr. Ray. With great respect, may 
1 ask the Law Minister : which member 
of that Political Affairs Committee, inclu-
ding himself and Mr. Kumaramangalam, 
was qualified to judge those Judges? Have 
they ever sat with them? You argued before 
them. So have I.1 will not tell you, because 
you may not like it, what my experience 
has been before Mr. Justice Ray, before 
whom I have appeared on several occasions. 
But who are you to arrogate presumptuous-
ly to yourself the right to adjudge the mem-
bers of the Supreme Court? That is preci-
sely why art. 124 postulated that their peers 
would be consulted; their peers would 
know their ability. At least the members of 
the bar have some good idea of the relative 
qaaBtin of the Judges. What did you do? 
See the reaction of Supreme Court Bar.

Look at the affront. Do you think it is easy 
for me as a person who has been trained in 
a certain tradition to speak against Judges 
or the Supreme Court? The whole Supreme 
court bar has been outraged, utterly out-
raged. What have you gone and done? I 
do not know whether you intended it but 
you have achieved it. You have not only 
brought the Supreme Court into the vortex 
of every kind of controversy but you have 
brought it squarely into utter disrepute, into 
utter contempt...

SHRI K. D. MALAVIYA (Domarta- 
gapj) : You have done this.

SHRI FRANK ANTHONY : Shut up; 
what do you understand about this? Just 
another comrade, obviously you believe in 
this . . .  (Interruptions) You have polluted, 
and debased the fountain head of justice: 
that is what you have done . . .  (fmerrup- 
tions) I am not a drummer boy like you, 
my friend, although 1 am nominated . 
Unierruptioni).

SHRI B. P. MAURYA (Hapur) : You 
had been a drum boy; I will produce the 
certificate.

SHRI FRANK ANTHONY : We in the 
Constituent Assembly framed the Directive 
Principles to separate judiciary fiora the 
executive in the lower reaches. They have 
utterly perverted the whole spirit of the 
Constitution. Why? To keep the executive 
independent of any political taint. What 
have you gone and done? You have gone 
and subjoined the Supreme Court to the 
Executive; you have made it avowedly an 
appendage or the Executive. That is what 
you have done by putting the stamp of the 
political affairs committee on the forehead 
of Mr. Ray.

1 am going to be quite frank because we 
in the Supreme Court Bar know this. One 
of your major objectives was this, not 
yours perhaps. Mr. Gokhale so much as 
your senior colleague who has master-mind-
ed this to remove the road blocks to pack the 
Supreme Court. We know* Mr, Gokhale, to 
what extent comrade Mohan Kumaraman-
galam has been trying to propel his proteges 
into different courts.

SHRI G. VISWANATHAN : He warned 
to become Chief Justice.

AN HON. MBMBER : That would have 
been a great injustice.
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SHRI FRANK ANTHONY : He may 
yet become the Chief Justice; you never 
know. But I  do not want to mention names. 
Just one name was bruited around. Mr. 
Kumaramangalam said that I was sot 
speaking the truth when I told him that Mr. 
Hegde had been his bete~noire\ Mr. Hegde 
was his bete-noire. He was terrified of Mr. 
Hegde. We were on opposite sides in the 
Kerala University Act case. He lost. Mr. 
Kumaramangalam was appearing for the 
communists. But he did say he was terrified 
because, —you may not agree with Mr. 
Hegde’s policies, I do not want to say much, 
I have not agreed with Mr. Hegde in many 
cases; I have appeared before him, but—of 
his ability there was no doubt. He has been 
one of the most outstanding Judges that 
has ever adorned the Supreme Court and 
you were utterly terrified of Mr. Hegde. 
You knew : If Mr. Hegde become Chief 
Justice, and you would have another Mehr 
Chand Mahajan; he would not allow you 
move one inch in the direction of lawless-
ness. He would have kept the whole Supreme 
Court intact, He would have prevented you 
from pocking the Supreme Court with your 
proteges, and all your abject yes-men.

Now the road is open. I only wanted to 
mention one thing. You warned for a long 
time to do something which tho^e indepen-
dent Judges would never allow, neither 
Mr. Shelat, nor Mr. Hegde, nor Mr. Grover 
Mr. Krishna Iyer—1 do not know, I know 
of him, I have read his views; they are 
utterly subversive of the Fundamental 
Rights. You have kept him waiting in the 

w.ngi of the Law Commission. Now, I 
have no doubt that in the next four or five 
months, he will find a place. But look at the 
disservice you have done to Mr. Ray. You 
have branded him as a Government ser-
vant; you have branded him with a brand 
of cain, that he allowed himself to be . . .

SHRI C. M. STEPHEN : You did this 
by kicking up a row; you have brought the 
Supreme Court into disgrace and contempt 
by kicking up a row over a normal appoint-
ment; you are guilty of that . . .  (Interrup-
tion*).

SHRI FRANK ANTHONY : You have 
branded him with a brand of cant and he 
allowed himself to be made use of to murder 
fais brother judges. That is the tragedy. 
See what Mr. Mukheijee did; see what

others did. If Mr. Ray had any self-respect, 
I say that he would not have accepted this. 
See what he has gone and done* he has 
precipitated in the Supreme Court this evil 
of one Judge cutting the other Judge’s throat. 
Now that you have introduced the political 
taint in the Supreme Court, what Mr, S. R. 
Oas said has happened with regard to High 
Courts : one judge cutting the other judge’s 
throat. One judge waiting on this or that 
Minister. Now, before the next Chief Justicc 
is appointed all your Supreme Court Judges 
will be lining up in the Secretariat, one 
canvassing against the other, one trying to 
outdo the other in handing down judge-
ments in favour of the Government.

t can understand the fact that oertam 
sections of the Communists have welcomed 
this appointment. I do not know whether 
you know that some of the little coterie 
which looks to Mr. Kumaramangalam foi 
judicial preferment in the Supreme Court 
are hoping that now that the road block is 
cleared, some of them may come to the 
Supreme Court. God help us! Not even God 
may be able to help us. Some of them may 
be propelled into the Delhi High Court. 
Even there God won*t be able to help us 
But comrade Kumaramangalam dyed-in- 
the-wool communist he ts, has let the com-
munist eat out of the Government bag. 
What has he gone and done? He has put 
himself forward as the keeper of the social 
nhiinvophy of the Government.

What is the social philosophy of Comrade 
Kumaramangalam? Parliamentary demo-
cracy, fundamental rights and independent 
judiciary—the^e are bourgeois concepts and 
these are marked down for destruction by 
his people. This is the social philosophy of 
Com. Kumaramangalam. T was reading the 
other day and somebod> said that he is 
very much coming into prominence, be-
cause his own people put him into promi-
nence. This little coterie in the Supreme 
Court, they say that Shri Kumaramanga-
lam is the de facto Deputy Prime Minister 
of India. The Prime Minister eats out 
of his hands in legal matters. Mohan 
Kumaramangalam is a likeable chap; he 
is expensively educated and I should have 
imagined that he is very likeable and very 
sociable.

SHRI HLOO MODY : More sophisti-
cated than the rest)
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SHRI PRANK ANTHONY ; What 
has the written in this pamphlet? The Com-
munists cannot take power frontally; let 
ua do it by Infiltration, That is what Shri 
Kumaramangalam has done. He has in-
filtrated; he and his fellow comrades are 
controlling the levers of economic power. 
Ho will now control all appointments in the 
Supreme Coart.

SHRI PDLOO MODY : And elsewhere.
SHRI S. M. BANERJEE (Kanpur) : He 

is talking like Hitler.

SHRI PRANK ANTHONY : My friend 
who does not know anything about demo-
cracy knows less about the law.

SHRI S. M. BANERJEE : We are light-
ing the election and getting clccted whereas 
he Is a nominated Member.

SHRI PRANK ANTHONY These 
people who are committed to the murder of 
democracy are now mouthing slogans of 
democracy. What docs democracy consist 
of? Tho first postulate of democracy is the 
rule of law and the first postulate of the rule 
of law is an independent judiciary? Against 
whom is an independent judiciary here—to 
protect the citizens and the minorities and 
against the lawlessness of the Government. 
I, at one time, used to do practically only 
the criminal side. To-day I do much more 
constitutional work because, everyday, the 
largest volume of cases in the High Courts 
is by the aggrieved citizens. Against whom? 
Against the lawless Government, against 
its nepotism, corruption and vindictiveness. 
Who protects them against these—only an 
independent judiciary. The other day, I was 
appearing before one of the judges. He said 
it in jest probably he meant it also. After 
this, do you expect any kind of protection 
against the Government? Who is going to 
protect the citizens? Indeed, who is going 
to protect the minorities? For thirty years I 
have fought almost alone for thorn in the 
Supreme Court. Judgments after judgments 
in the caaes that I have argued have handed 
down a aeries of decisions vindicating our 
fundamental rights, especially, under Article 
30. Kumaramangalam, in an interval in the 
Supreme Court, told me one thing. One of 
the things he told me, probably, when we 
oune out from there during lunch time, was 
th b .4 Mr. Frank Anthony* if at any time 1 
have Hie power, I shall see that Article 30 is

taken away.* Now he docs not have to amend 
the Constitution. By interpretation, he would 
see that Article 30 can be denuded of all 
content. May I now end on this note? 
Mr. Chairman, this is ju&t another political 
gimmick. How have your judges stood in 
the way of your lightening the miseries of 
the people of this country?

As I said in my specch on the Presidents 
Address, what are the three gallopers—one 
is galloping inflation—what have the poor 
judges got to do with the galloping infla-
tion; what have they to do with the gallo-
ping unemployment; what have they to do 
with galloping corruption? The only thing 
that &tood in the way of corruption was 
the Court. You have now added galloping 
lawlessness of the Executive.

SHRI PI LOO MODY : Galloning com-
munism.

SHRI N. K. P. SALVE (Betul) : Sir, as 
one belonging to the accountancy profession,
I am very close to the legal profession to 
which Mr. Frank Anthony has the privilege 
to belong and I do noi want for a moment to 
run away from the fact that some of the 
members of the accountancy profession a% 
well as legal profession have been quite a 
bit agitated and are at the moment nursing 
a serious grievance over the supersession 
order. That is a reality from which I  do not 
want to run away. Training and tradition 
has deeply anguished me because of the 
manner in which this controversy has been 
carried on after the appointment of Mr. Ray 
as the Chief Justice of the Supreme Court. 
If we ore really interested m maintaining the 
high dignity and high esteem of the Supreme 
Court, the minimum we could have done is 
not to paint a picture as though these three 
superseded judges wore the be-all and 
end-all of virtue and the others are super-
cut-throats and unprincipled unscrupulous 
stooges of the Government. I wish pettiness, 
acrimony, bitterness and personal rancour 
had not been brought into the controversy 
in the way in which it has been done, fit it 
has been brought, I must submit that my 
party is not at all guilty of the same.

One of the superseded judges, a leaned 
man and a great jurist that he really was, 
made certain extremely spiteful and ran- 
courous personal remarks against the Prime 
Minister. These remarks, I  submit with
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[Shri N. K. P. SalvcJ 
great hamility and respect to the person 
concerned, do not benefit the dignity of a 
Supreme Court Judge, even if he has turned 
overnight into a politician. It is a disgrace 
to both the judiciary and politics.

SHRI WlOO MODY : What did he 
say?

SHRI N. K. P. SALVE : I have lead the 
report of what he has said. Whatever he 
stated about the Prime Minister In relation 
to various matters is according to me not 
beoefitttng a Supreme Court Judge. I do not 
know what Mr. Mody’s notion is about a 
Supreme Court Judge and whether he has 
e w  appeared before a judge to know the 
dignity of the Courts. These expressions, 
would never have been used by a judge who 
wants to maintain the dignity of the Supreme 
Court. Even if he has turned a politician 
overnight* he must realise that even in poli-
ties there is some dignity.

I want to make absolutely clear that not 
for a moment do we, here on this side of 
the house want a judiciary which should 
ever be subservient to the executive. Such a 
thing, more than the opposition we know, 
will shake the very foundation of the parlia- 
mentary institution and will very seriously 
uqperil democracy . We want a fair, just, 
independent and incorruptible judiciary, 
which is not merely an absolute necessity, 
«m absolute postulate, but an indispensable 
condition, for purpose? of stabilising demo-
cracy. The whole question is. whether in 
the supersession order we have done 
anything to shake that foundation of 
democracy? I further wish to jmake clear to 
those who have been condemning the 
supersession order, that we on this side ol 
the House do not want a judiciary which 
will work at the dictates of the executive. 
If this supersession order is merely a plan 
or device to put up a few stooges who will 
always abide by the orders given by the 
executive and two their line, we will fight, 
u> the bitter end. But the present judges 
<«re not stooges. There is some reason, some 
principle and rationale behind tlie super* 
session order which I want these gentlemen 
to kindly understand. So far as we are con-
cerned, democracy is not merely a cult, 
which gives a government of the peoples’ 
choiec, but we love it as the way of our life 
as an attide of our frith, as the W  found-
ation of our value and we shall cherish

if. Let them fee no mistake about this 
fundamental truth of the matter.

With this t  want to come to the real issue 
involved in this controversy. Rule of aenio* 
rliy and constitutional provisions h«ve been 
referred to. I  do not want to go into the 
polemics connected with either seniority 
rule or the constitutionality of the matter. 
Shri Stephen has dealt with it. Shri Frank 
Anthony, in a very ostensibly erudite speech, 
said that the supersession order was a 
nullity. We only agree to disagree With him 
on this issue. I do not want to go into the 
legality of the rule of seniority, or whether 
the order was constitutional and whethei 
this particular supersession order is valid or 
not, because I want the rationale of the deci-" 
sion of the Government to be understood 
on the merits of the matter from our 
viewpoint. Unless it is understood properly, 
the criticism which has been levelled reck* 
tcssly, I submit, is utterly untenable and 
uncalled for. And I assure the entire oppo-
sition that this bitter personal criticism of 
the Prime Minister, or Shri Mohan Kumara- 
mangalam or Shri GokhaJe, is neither gouvg 
to serve the cause of an independent judi-
ciary nor is it going to serve the cause of 
parliamentary democracy. Let us be serious 
in our business.

Coming to Shri Atal Bihari Vitfpayec, 
with rapt attention I heard his extremely 
fluent Hindi speech, in the magnificent 
language tlut he uses. We may differ with 
him on his political philosophy or hw ideas, 
but we all admire his command over the 
language. But f want to point out to him 
that where the verbiage becomes stronger 
than the argument, both bccomc weak. The 
verbiage should not be stronger than the 
argument. Shri Atal Bihari Vajpayee said 
that Shri Mohan Kumaramangatan accused 
the three superseded Judges, of being partial 
and their honesty was impugned. I submit 
that Shri Mohan Kumaramangalam has 
never said anything of this son, he could 
not have said anything erf* this sort because, 
so far as the integrity, honesty, learning and 
wisdom of these three judges are concerned 
we do not consider for a moment that they 
are wanting in anything. They am great 
men, able men; and let us be very otea* 
about it.

But, Judges have their own peedflections. 
preferences and likings. Have we not know a
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or two types of judges, namely, acquitting 
type ftt&d convicting type, even though they 
are not dishonest or bereft of integrity? 
Then there are judges of the widow-type and 
judges of reversioner-type. There are judges 
who held that the widow under the old 
Hindu law was merely a trustee and the 
whole property should belong to (he rever-
sioner and they always attempted a judg-
ment in favour of the reversioner. Then 
there were other judges who were more 
humane who thought that the widow should 
be given the fullest protection. That does 
not mean that one judge loved the widow 
more than the reversioner or vice versa. 
They preferred our principle to other. It is 
one's own predilection. In income-tax cases 
also we hear of judges who are pre-assessee 
and pro-department. Thai docs not mean 
that either of them is dishonest.

So, the basic point is that all these three 
iudgcs are honest men of integrity. Not with 
standing that, they have been superseded 
for very valid reasons to which I shall come 
presently. Let it be understood that we do 
not impugn them, we do not assail them, 
we do not cast adverse aspersions on their 
integrity, honesty and learning. However, 
notwithstanding their seniority, they have 
been superseded foi reasons which we think 
are valid. The basic issue is that the vast 
masses in the country have enjoined on us 
the supreme responsibility of drastically 
revolutionising the entire socio-economic 
set up and putting an end to the order of 
exploitation leading to the most disgraceful 
disparities. How do wc achieve this without 
adhering to a certain socio-economic 
philosophy or certain socio-political phi-
losophy? We have, therefore, adhered to a 
certain socio-political philosophy. Any 
opposition of such socio-political philosophy 
at the palls, at the public meetings, at the 
State Legislatures, at the Parliament le\ol, 
at the Rajya Sabha level is not only neces-
sary but we welcome the same and we can 
meet it, but if such philosophy is opposed 
by the judges in the Supreme Court, for 
reasons which may be valid or may not be 
valid, then however honest, however emi-
nent, however senior the judges may be, a 
grave situation arises, and a solution has 
to be found to this grave situation. The 
problem has to be solved. The question is, 
hoirtmr able we may be—to fight the poli-
tical opposition to our political philosophy

at the polls, at public meetings, at the public 
forum, at the State Legislatures, at the Lok 
Sabha, at the Rajya Sabha, how is it possible 
for us to fight out a political battle in the 
Supreme Court? ft is well nigh impossible 
to fight at the Supreme Court level so far av 
wc are concerned. T submit that it is an 
uneven fight. Our country has enjoined on 
us certain responsibility to carry out certain 
programmes. That can be done if certain 
measures are taken. If wc meet this oppo-
sition in the Supreme Court, how can we 
fulfil the mandate which has been given to 
us by our electorate and how do we, us the 
representatives of the people, help the 
people achievc their hopes, aspirations and 
ambitions for which wc have been sent by 
them with great hopes pinned on us? We 
cannot allow the. Supreme Court to be made 
a ground for lighting a political battle andr 
therefore, this supersession. This has to be 
understood.

Mr. Frank Anthony referred to political 
pollution. He was not here when 1 pointed 
out the basic difficulties wc were facing. 
The difficulty faced by the Party was in the 
implementation of the mandate of the 
people. We are out to implement a certain 
socio-economic philosophy and various 
measures are to be taken. How is the party 
going to fulfil the promises if the Supreme 
Court Judges are going to ignore all this, 
not because they are dishonest, but because 
of their predilection because of a certain 
philosophy to which they subscribe and 
which is opposed to our philosophy. That is 
the difficulty which has arisen and, there-
fore, this supersession order has been made 
and this step has been taken by us purely to 
enable the nation by a democratic process 
to give to itself the socio-economic order it 
has been dreaming of. We have done this 
not to discredit the learned judges, I repeat, 
not to humiliate the distinguished jurists, 
not to make the Supreme Court a stooge of 
the Government, but merely because we 
honestly disagreed with the political phi-
losophy of the three judges which is wholly 
opposed to our political philosophy and we 
do not want our political philosophy to be 
defeated by the judges m the Supreme Court, 
for we cannot fight a political battle with 
them there.

I submit in the end that our action 
bona fide. Atajji said history judge if  
we have been dishonest. I challenge this awl
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t to R K .E S a lv e j
« y  it is fa t history tojudge whether or not 
the action taken by us is going to strengthen 
the democratic foundation.

I  am further willing to submit that more 
Western democracies have taken such steps. 
They have had to supersede Judges and those 
democracies have emerged far stronger 
than what they were. Such a step has not, 
in any way, adversely affected the demo-
cratic foundation; You may disagree. But 
for God sake, while sweating by the dignity 
of the Supreme Court, don't use undignified 
and invective language against either the 
Chief Justice or other Judges. And for 
God’s sake, do’nt use personal invectives 
either against Mr. Mohan Kumaramangalam 
or the Prime Minister...

{interruptions)
SHRI N. K. P. SALVE : I heard your 

speoch with rapt attention. I do not say 
that you made any personal remark. That is 
not my allegation. My only allegation 
was that you attributed to Mr. Mohan 
Kumaramangalam certain words, dishonesty 
and lack of integrity...

SHRI ATAL BIHAR! VAJPAYEE : I 
did not say that.

SHRI N. K. P. SALVE : Then, there is 
no dispute. I apologise to you. If you 
aooept that so far as integrity and honesty, 
wisdom and learning of the three Judges 
are concerned, we have absolutely no dis-
pute between us, then there is no point of 
dispute.

As I said, we accept this challenge. 
History alone will judge whether the action 
of supersession which we have taken is 
going to really strengthen the very founda-
tion of our democracy or not.

SHRI S. A. SHAMIM (Srinagar) : Mr. 
Chairman, Sir, I rise to congratulate Mr. 
Mohan Kumaramangalam on his theatrical 
performance in this House on the 2nd of 
May. Unlike the Law Minister, he was very 
frank, honest and forthright.

He is a distinguished criminal lawyer, 
I am told, and has many acquittals of mur-
derers to his credit. The Government, 
realising the gravity of the offence it had 
committed, had engaged a very eminent 
lawyer. But 1 am not sure whether Mr. 
Mohan Kumaramangalam can get away

with an acquittal hem in this court or not, 
because he forgot that he was notarguing 
before a reactionary and bourgeois court 
but was arguing before the people of India, 
and the people of India do not understand 
the refined English and involved legalargu- 
ments. The people of India will judge him 
by what he was said and what he has meant.

His delivery was indeed very good. But 
what he delivered was rather disappointing. 
The accused has confessed. Let us not waste 
time in arguing. Let us pronounce the 
judgment and that » what precisely I am 
going to do.

I do not challenge or depute the Govern-
ment’s right to appoint the Chief Justice, 
to disappoint other Justices and perpetrate 
injustice on the people of this country. 
Alter all, the people of the country get the 
Government they deserve. With a massive 
mandate, they have brought this Govern* 
ment and they have to suffer until they 
throw it out. I do not dispute that under 
article 124 and article 126, the President 
and the Government have the authority to 
appoint Judges. My only contention is that 
thia right was subservient to a limitation 
which came into being as a convention. 
Adherence to this convention was not a 
concession given to the people of India by 
their benevolent Government. This was u 
rule of propriety, a rule of procedure, to 
avoid suspicion, to avoid criticism or doubt 
regarding the bona fides of the Government. 
By destroying this convention, the Govern-
ment has not destroyed the convention 
alone but an institution.

Why was this convention necessary? In 
the words of Mr. H.M. S;rvai :

"Convention is based on the view th; t, 
on the whole, the interests of the judi-
cial administration are better served 
by eliminating the discretionary powers 
in the appointing authorities than !■>■ 
a search for the best man.”

It is said that, 15 years ago, the Law 
Commission suggested that seniority alone 
should not be the criterion for appointment 
of the Chief Justice of India. I agree. 
But b it  not a fact that ibis very law Commi-
ssion had suggested that this convention, 
if it is to be broken, should be made publ  ̂
long before it is broken? But how i» «  
that this time the appointment of the Chief
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Justice of )n<lia look place with the sudden-
ness of Palestinian Commandoperation and 
with the suspense of a Hitclicock thriller? 
How is it that the whole drama was enacted 
in the darkness in the same manner in which 
the new Congress was bom?

I am not mourning the death of a conven-
tion. I am worried about the crisis of 
confidence it has created. Today in the 
name of social change, revolutionary 
outlook and political philosophy, three 
inconvenient judges have been got rid of.
1 am foreseeing a situation in (he near 
future when the entire supreme Court will 
be pack.cc! with forward-looking, pro-
gressive judges. What will happen at that 
particular point of time? At that time 
what objective norm will be applied ?
I gave some thought to n. At that time, 
it will be only personal pieference oi pre-
judice, peisonal likeT and dislikes of the 
person appointing. How is the cuter ion 
of ‘prog.'-esMviMn’ to Ix* applied in such 
a situation?

1 also envisage another situation. What 
happens it a judge who is committed to 
social phiiosophv and ha  ̂ a progressive 
outlook is thorughly ignnrant of the legal 
knowledge, docs not have anj »dea what law 
is and how it should bo mtet preted ? In 
such a situation, is it that the piogressive 
and forward-looking judge \u!i Ik- appointed 
and the law-knowing judm\ tho man v\ho 
is competent to imcip»et the lew, will be 
superseded? In this age t»{ suoerscssion. 
anything ts powblc

SHRI PI LOO MODI: Mrs. Indiu G.«ndhi 
is also going to be superseded.

SHRI S.A SHAMIM : Bj nw and not 
by you.

1 have nothing to say agamst Ms. Justice 
A.N. Ray, And I do not particular like 
Mr, Hegde., more so after 1 have heard his 
speech yesterday. He is a disgusting speaker. 
But I am entitled to know as to what more 
the objective tests applied and experiments 
performed on Mr. Justice A. N. Ray to 
find out that he was the best of the judges.

The only information that I have got 
about Mr. Justice A.N. Ray is through 
ray learned friend, Mr. Hinen Mukherjee. 
In tutor* when I Want to know about 
the qualifications of the prospective Chief

Justice, I do not know whom I should 
approach because I am told that my learned 
friend Mr. Hiren Mukherjee, is not going 
to contest the next parliamentary elections 
when the appointment or new Chief Justice 
is due.

Therefore, what I am interested in is in 
knowing for certain as to what are the quali-
fications which go into making a Chief 
Justicc. In short, what 1 am submitting 
is that the appointment of the Chief Justice 
of India should be institutionalised and not 
personalised.

1 agree with the man of Steel, Mr. Mohan 
Kumaramangalam that judges are not 
infallible, they arc ordinary humanbeings, 
they commit mistake*; verj often. And so 
does Mr. Mohan Kumaramangalam. Is 
that not true of Prime Minister and other 
Ministers and, pat Ocular!). of the Ministci 
of Sted and Mines .* How do you over-
come this dihicult>, bj appointing men 
who aie not fallible or prone to making 
eirors? I am afraid, such Robots are mu 
being manufactured on a commercial scale 
as yet, and we shall havt* to put up with the 
oidinary human being* fo» the time being 
I, M? Chief Justice Ray suprt-human 
cnougn not to cumn it mistakes* which his 
norths prok^os-vcis have committed? il 
that r  so, it u good news, but too good to 
I’ve tiuc. The Judges uUo f.,u- difcmma> 
in dccidmg an svme m one \v.iy or the othc: 
and it should not f*e held against them. 
Lveu Mr. Mohan Kumariimanpalam the 
other da> confessed that he was tacing a 
legal dilemma as tv> how he should deal 
with Mr. Mukherjee ob.Mit whom thi!» 
House had taken a unanimous decision. 
When the Steel Minister confessed facing 
a dilemma it was not held against him. Then 
why '■hould it be held against the Judgrs 
tf they are giving diecntmg cv minority 
ludgements0

In parsing, mav 1 make anotbe; submis-
sion? This ability and suitability clause 
in the appointment of Judges should be 
applied in other political and administrative 
spheres also. For instance, why should 
Mrs. Gandhi be the Prime Minister of thts 
country when abler and more suitable par* 
sons like Mr. Mohan Kumaramangalam 
and Mr. A.N. Ray are available) Ttan, 
the Members of the Union Public Service 
Commission should be t&d clearly to select
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only those people who have a progressive 
outlook and who are forward-looking. 
Even if they have merit, they should not 
be considered. Only those who arc for-
ward-looking, should be selected. Why 
stop at the Supreme Corn t, why not take 
this social philosophy into the lowest 
jungs of the administrative set up? Let 
us recruit officers direct from the AICC 
and abolish this bourgeois Public Servic 
Commission. Wc must not allow the back-
ward-looking people to come in the way 
of forward-looking Congressmen.

In hts historical speech with geographical 
overtones, Mr. Kumaromangalam, the de-
fence Counsel of the accuscd, was> vciy 
sarcastic to some of the Supreme Court 
Judges. If I have understood him, lie 
told us that they are a bunch of reactiona-
ries. I cannot question it because he knows 
the learned Judges moie than 1 know. 
But may I ask : who selected and appointed 
this bunch of old reactionaries to this highest 
court of the land? Believe me, Sii, neither 
myself nor my father had the opportunity 
to do so. It was Mis. Gandhi and her 
illustrious father who made the appoint-
ments to the Supieme Court. I sec a 
calculated move by Mrs. Gandhi in dent- 
grating and ridiculing her own father. 
When she ridicules and denigrates the Judges, 
in fact, she is denigrating her own illustrious 
father. What an ungrateful daughter?!

Mr. Kumaramangalam in hts 55 minutes' 
speech—I wish I had half thifr time to expose 
him—quoted many American jurists and 
precedents to justify the unjustifiable. He 
referred to the British and Canadian judicial 
systems and tried to draw support and sus-
tenance from these countries It is strange 
logic from a commuted comrade! How 
i& it that he quoted ail the decadent, rea-
ctionary and imperialist countries and not 
the most progressive of all the countries, 
the Soviet Russia. This must be an omis-
sion. Since when have we decided to look 
op to Mr. Nixon for guidance in our judicial 
system? We taller our economies, oor 
political behaviour on the Russian model. 
Then why not accept the Russian modal 
in the judicial system as well? I am told 
tint It is more efficient .more ruthless and 
I must say very cheap cheap in the senae 
that you can do away with these advocate* 
vfbo are unduly totef&rtag with A t appoint-

ment of the Chief Justice, you can take 
care of them.

Why follow the judicial example of 
America alone? Why can’t you follow other 
precedents? President Mixon has very recen-
tly accepted the responsibility of bugging the 
telephones of democratic party office. 
Will Mrs. Gandhi accept the responsibility 
of bugging my telephone No. 384281. 
Congressmen, belonging to Mrs. Gandhi’s 
Congress, unite; you have nothing to lose 
but your credibility.
16hrs.
Sir, before concluding I would refei to 

the social philosophy theory of Mr. Kumara-
mangalam. I entirely agree with him and 
his few party men who say that social ihangc 
should be brought about swiftly and .speedily. 
1 do not agree with my friend Mi. Pilco 
Mody who wants a <slow orderly change. 
The people aic imtwricnt and they are not 
going to wait till Mr. Mody and his 7 friends 
replace Mrs. Gandhi. Let us make laws 
which are invested with that social philoso-
phy. Let us make laws and amend the 
Constitution in a way which will bring 
about the desired change. The Supreme 
Court has given us lhe right to amend 
the Constitution a& we demanded. 1 have 
already voted twice in the 24th and 25th 
amendments and 1 do not mind voting 
for another. Let us bring an amendment 
that from now onward* the Congress 
President will hold the office of Chief 
Justice of India simultaneously. I will 
vote for this amendment also.

Finally, I would aj»k a few questions. 
They are : Was the appointment of the 
Chief Justice agreed upon by the Nehru 
Foium Members of the party as well7 
Has it been accepted by Maharaja Karan 
Singh and other Maharajas of the congress 
party? Sir, 1 am tempted to quote one 
Urdu verae.

f o i  qtftar i t t ,  fa ir £  ijsroft w rf i 

^  if'* *  c M  «£]

* s ~ \ r T Je5 j  g S *

1 am wowed to quote another verse 
by the eminent M a  poet, Mr. Anand 
Nantfn Mafia who has lately joined the



though my friend Mr. Frank Anthony,
tried to distinguish it and said that Article
124, by convention has come to b. road
as meaning preference by seniority.
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ranks of the faithfuls. At the time of his
retirement from the High Court, he said :
l:f~ fW=>ra- lf~t;;r flfi?: an~'f<f; ;:r 3n~,

lf~ ~T <fiT{ q?:GfAT flfi?: 3H~ fct; '1' an~
;~ <fir Of'3?'1"q i If!i'rf~ l:f~ ~~ Of'C;:~

<:fT ~?:<fi ~rCf1'i T fin?: 3n~ fcn;:r Of'fCI; I
,dT <l.i .s: ,dT ft:1 uibv>..:;. .•.• --q

. dT <l.i.s: dT .)~~.G I.J~Jy- L. -&?=.•

J.J.~...,....j ":! J,\:o... L ..:;.i-""I cS .:;.J\1

[~T ol.; ol.) ~T .)6-~ .GI.Y-~ "';y•..u-,~
16'52 hrs.

[SHRI K.N. TEWARIin the Chair.]
And lastly, Sir, he was the judge who said

that the police in this country is the most
organised gang of decoits and bandits.
And it is he who said yesterday that the
appointment of judges and the Chief Justice
of the Supreme Court, should be left to
these bandits and decoits.

~ 'fi.'T'1" ~'rrrm: ~~. 'lTii?: if '?i '1" <fiTfq~l
i f~CfT I

01 lP" 'y('~ U"'I .\;.)'"L 0........) L]
[ lyu L u).j·Lg •

SHRI VASANT SETHE (AKOLA):
From this discussion which has been going

on for the last two days there are certain basic
points which emerge apart from the heat
and outbrust or disappointment or whatever
you may like to call it. I just thought
whether this furore would have taken
place if Mr. Justice Shelat who was to retire
in July was allowed to take ever as Chief
Justice. Therefore, if Mr. Shelat had been
the Chief Justice, as the senior-most judge,
and then if in the meantime, Government
were to accept, to have a change from the
convention, and declared as a policy that
hereafter, they decide to accept the recom-
mendation made by the Law Commission;
and decide to enroll a person as Chief
Justice even on other grounds from outside,
would this furore have been there? What
I have seen here is this. There are two
sections in those who are critical of it.
One, who feel indignant about the modelity
and about the timing as they say, like Mr.
Dapthary; ex. Attonrey General. There-
fore, the question is this. I am not going
into the constitutional aspect. This has
been dealt with by other speakers, al-

SHRI FRANK ANTHONY: I said
consultation.

SHRI VASANT SATHE : Your only point
was about consultation. Even if seniority
rule is to be given a go-by, you would have
no objection.

Consultation, with whom? Consulta-
tion with the other Judges of the Supreme
Court. Consultation, in the matter of
appointment of Chief Justice, with whom?
The consultation will be with the retiring
Chief Justice at the most. As far as Article
124(2) is concerned, it is clear that the Presi-
dent has except in the case of Chief Justice,
mandatory requirement to consult other
Judges. But, there is no such mandatory
requirement in the case of appointment
of Chief .Tustice.

Now, we will come to the motive part
Let us take the whole perspective into consi-
deration-mens 'rea,. as you know. What
is the ground on which this social change is
taking place. My friend Mr. Piloo Mody,
the other day, tried to distinguish the Funda-
mental Rights, as enshrined in Article
19-Part Ill, as against those enshrined in
Part IV-Article 39. He said that those
enshrined in Part-Ill are inherent in an indi-
vidual and those enshrined in Article 39
are something to be brought about by the
Government. That was the distinction
which he was trying to make out. Let me,
therefore, try to refresh his memory and
recall what these Articles are. Article
19 refers to right to freedom. It says that
all citizens shall have the right to freedom
of speech and expression; to assemble peace-
ably and without arms; to form associations
or unions; to move freely throughout the
territory of India; to reside and settle in

. any part of the territory of India; to acquire,
hold and dispose of property. This is
most sacroscant for Shri Piloo Mody.
Then, it says :

"(g) to practise any profession, or to
carry on any occupation, trade or business"
What is this right to acquire, hold and
dispose of property? When you put it
on a pedestal so high, what would it mean?
right more sacrosanct? Even if property,
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unlimited property, is acquired by exploi-
tation of the people, oven if property is 
disposed of io the most clandestine manner
at the cost of the people, ia this right very 
sacrosanct?

SHRI PILOO MODY : Unless 
the hon. Member is trying 
to make political propaganda, 
which he is entitled to do and to which 
1 have no objection, I would say, if he is 
trying to argue the legal point, that none 
of what he has said has ever been mentioned 
by me either in this speech of mine or in 
any other speech. The obsession with 
property seems to be a matter which is 
in his head; it is not with me.

SHRI VASANT SATHE : He said that 
the right was inherent. 1 would like to 
ask him what he means when he says 
that it is inherent.........

Mr. CHAIRMAN : The hon. Member 
should try to conclude.

SH'lt VASANT SATHli :
1 was told that wc were 
to get 12 minutes each. I have not 
spoken even for 8 minutes, hecausc [ have 
been looking, at the dock all the time. 
IF you want me to stop, 1 shall do so. But 
this is really unfair.........

THE MINISTER OF PARLIAMEN-
TARY AFFAIRS (SHRI K. RAG HU-
RAMAIAH) : 1 have requested the Chair 
to give each Member 12 minutes.

SHRI VASANT SATHE : I have 
spoken only five minutes.........
Mr. CHAIRMAN : He has taken 8 

minutes already.
SHRI VASANT SATHE : I am trying 

to make a  very serious point.
SHRI PILOO MODY : Very serious 

with cheap political jibes.

SHRI VASANT SATHE : I am sub- 
mining that there is nothing inherent in 
the right to property. The right to property 
js to a society. When you live in society 
with human beings, organised by law, 
within a definite territory, you acquire 
those rights. You do not acquire those 
rjghti in a vacuum, devoid of society or 
social content. Therefore, this right to 
practice a profession or to hold property 
vjou something which is very sacresanct

ctive Principles, for instance, ia article 
38. Article 37 provides

“The provisions contained in Otis 
Part shall not be enforceable by any 
court,—

That is the only crime which this article has 
committed, and, therefore, the people do 
not get protection, And it further says :

“ — but the principles therein laid down 
are nevertheless fundamental in the 
governance of the country and it shall 
be the duty of the State to apply these 
principles in making laws.”.

SHRI PILOO MODY : That is executive. 
action.

SHR! VASANT SATHE : When the State 
tries to make laws, what does it make 
those laws for? In article 38 we find that :

’‘The State shall strive to promote the 
welfare of the people by securing and 
protecting as effectively as it may 
a social order in which justice, social, 
economic and political, shall inform 
all the institutions of the national 
life.*'

And with what objective? We find in 
article 39 that :

“The State i.tal!, in particular, direct 
its policy towards securing—

(a) that the citizens, men and women 
equally, have the right to an adequate 
means of livelihood;"

Is this more fundamental or is tS.e right 
to acquire property at the cost of the less 
of society more fundamental? The article 
further says :

“(b) that the ownership and control of 
the material resources of the com-
munity are so distributed as best to 
subserve the common good.”.

So, what is more fundamental?

When the State tries to do something ami 
to make laws to achieve this objective, 
what happens? What has been happening 
actually? Since when has this crisis come 
about? It has come about since the ver-
dict on the Golaknath case.

SHRI PILOO MODY : Before that 
everybody had food In his stomach.
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SHRI VASANT SATHE: Till t ben, Govern- 
raent wore not trying to depart or break-
away from the convention. But since the 
Golaknath case verdict, the settled law was 
unsettled by a majority of one vote against 
six judges.

Therefore, consider this point Consis-
tently thereafter, after the Golak Nath 

decision, for al! these years every progres-
sive measure taken by Government has been 
neutralised and negatived by the Judges 
of the Supreme Court. What was their 
attitude? What was their approach to 
even the provisions of the Constitution, 
to the principles of the Constitution, to 
which they had taken an oath of allegiance?

Therefore, 1 would like to submit that 
as far as this trend is concerned, ail that 
is aimed at is that these two wheels of the 
chariot, the judiciary and the executive, must 
along with the legislature move together in 
the same direction, {f one wheel moves 
in revmc, the chariot cannot move. If 
you are to do anything really for the people 
of this country, the judiciary must be in 
tune with and in harmony with the Parlia- 

' raent. That n  the objective. All that has 
been tried to be done under the power of 
the President in a most constitutional mannet 
h  to keep aside these who are not in har-
mony with the directive principles, objectives 
and policy of the Constitution which have 
to be implemented if at ail you want to 
pull the people of this country out of the 
mire of poverty with the help of laws 
made by us.
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|  w w t-
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m  r&  w*tt ^  «ft wtrrrsft &nr$ ^  
*m * t ftwr :

“He asked the audience to revive to 
overthrow the Government.”

* f r  «ft snrfcft *  *Y i n w  f e n  i
■“Shri Atal Bihari Vajpayee, the Jan 

Sangh leader, urged Chief Justice 
A.N. Ray to resign on his own, or 
else ‘we will be forced to make him 
quitY’
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SHW KG. MAVALANKAR (Ahmcdabad): 
Sir* after bavin* teMrd the Minister of Steel 
*** Minei day below yesterday, we, the 
members of UM» Houac bav® begun to wonder 

tfty purpose would be served by 
*>«r nunaltuttg in this Hotrse, and, seeing

that the way he wants this country to go is 
the way towards totalitarianism, whether 
even the Lok Sabha would be a completely 
committed body with one suitable voice 
in conformity with the voice of the Goiern- 
ment. Ail the same the happy situation 
is, that there are still opposing points of 
view being expressed on the floor of the 
House and outside and therefore, while 
fortunately time is stiii on our side, we 
should sq*to it that demoaalic institu-
tions and’ values arc protected, may, en-
hanced. Now, I frcelv concede that while 
discussing this vital matter, we cannot take 
extreme positions, foi tljc truth of the matter 
ties somewhere in between. On which 
side of the extreme this particular truth hcs 
is of course, the real question. And, 
this is a question which is both debatable 
and undoubtedly controvcisia}.

It is not without smgnificance that the 
Government's defence two days ago was 
constructed by the Minister of Steel and, 
Mines, and not by m> friend Mr. Gokhale 
who 1 would think as Minister of Law 
and Justice should have intervened in the 
debate on the first dav itself. It is interes-
ting and even suggestive that the first defence 
should have come to us from Mr. Mohan 
Kumaramangalam. The whole House 
knows what his social philosophy is and to 
which kind of social philosophy he is com- 
mitte throughout his life. He now wants 
to extend that philosophy to other major 
organs of the Government like the judiciary. 
The tragedy of the situation is that the 
minister in his steel frame-work mentality 
has tried to undermine the independence 
of the judiciary. His speech undoubtedly 
was a brilliant performance. He so \uty 
easily converted all the Congress MPs to 
his own particular rigid philosophy. But,
I ask the Congress members; Do they 
honestly one and alt subscribe to the kind of 
communistic and rigid philosophy to which 
he was referring? If they do not, then 
why should they not come forward iu the 
open and sa> ihat they do not agree yyith 
the kind of social philosophy to which the 
Minister wus referring?

As 1 said a little while ago, the Minister 
of Sted and Mines did undoubtedly make 
a brilliant performance. We all admire 
his erudition, his debating skill and be bad. 

‘ of course, all the time at bit 4«tt«saJ. 
He presented his case as sbrsw<fly as an
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advocate of his calibre would do. He 
spotlighted the facta which suited him* 
and he highlighted the questions which fitted 
his plea, without, of course, bothering 
whether what he was illustrating and quoting 
was the complete picture and whether all 
this was in the full context of the relevant 
issues and questions involved.

He quoted the precedents anddptonounce- 
ments of events and persons from USA, 
UK, Australia and Canada. But he dare 
not quote from any country whose social 
philosophy he has been so steadfastly hol-
ding to and preaching everywhere. Even 
there he quoted them only partially because 
he wanted to quote only that which will 
suit his plea. So, he did not quote or tell 
the House that in those countries, USA, 
UK, Australia and Canada there is demo-
cracy and people continually resort to the 
various democratic processes that obtain 
in those countries. He never mentioned 
that these countries have a responsible and 
responsive exectuive, something which is 
totally absent in India today. He never 
mentioned that in those four countries, 
in these four democracies, there is a strong 
opposition. He never mentioned that those 
countries have a robustly independent judi-
ciary. He never mentioned that those 
countries have a free press with an unending 
free flow of news and views. He never 
mentioned that those countries have inde- 
pendent radio and television network which 
are free to criticise the government. He 
never mentioned that those four demo-
cracies have vigorous universities where 
habits of critical thinking are developed. 
He also never mentioned that those countr-
ies have an informed, intelligent and en-
lightened public opinion. Over and above 
all thi% the constitutions of these four 
countries have various built-in safeguards 
and safety valves and they have adopted 
the system of checks and balances. Be-
cause of ait these things, even if they make 
a visibly or an apparently political appoint-
ment, that political appointment cannot 
be anything but independent because once 
a judge is installed in his place, he has to 
function as an independent judge, since he 
knows that all these factors and agencies 
to which I have made a reference will 
revolt against him if he gave justicejn favour , 
of the Government.

Now, I ask the Minister of Minos : Are 
these factors available in this oountry? 
If they were, then if the Minister had said 
“let us appoint some people of our liking”*
I would have said “all right*’ because 
the other factors were bound to prevent 
the persons so appointed from acting ia 
an arbitrary way. But, in the absence 
of these factors in India we should not allow 
this.

Sir, let there be no mistake about it— 
this is a frontal attack by the executive on 
the free processes of the judiciary. The 
Government's action is sudden and swift 
both in style and substance. It is nothing 
else but the result of secret scheming by the 
small caucus who have scant respect for 
democracy and democratic institutions. 
It is a calculated and clever move to under-
mine the independence of the judiciary. 
The cavaliar and dramatic fashion in which 
the Government have acted so suddenly 
has caused concern and consternation 
not only in this House but throughout the 
country.

The issues involved are fundamental and 
basic. They are issues of far-reaching signi-
ficance. Therefore, I feel that Government’s 
action is without wisdom and without pro-
priety. It will certainly undermine the 
whole edifice of parliamentary democracy 
and it will bring a democratic constitution 
into great disrepute.

As many hon. Members, particularly 
on this side of the House, have said, we 
are not discussing individual personalities. 
We have nothing against the person of a  
Judge as such. I for one want to adopt 
an impersonal approach to the whole pro-
blem. We are discussing policy questions, 
because democratic values are at issue.

The principle of seniority ts not sacrosanct 
or sacred. But why this sudden realisation 
of the good in the Law Commission’s re-
commendation after 15 long years?

I ask the Minister of Law and Justice— 
I hope, he will reply to it—why was the 
country, the Parliament and, more 
particularly, the highest judiciary itself 
not taken into confidence before taking 
such a step of supersession? And, Sir, 
to supersede not one but three Judges 
against whom there can be no objection 
except, of course, that they were terribly 
independent and upright Judges and men 
of honour. Their resignations have proved
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therr self-respecting nature and selfless 
attitude. The whole nation salutes to 
them for that.

Much has been said about Judges and 
social changes. It is known all over the 
world, whether they are democracies or 
any other type of Governments, that Judges 
are conservative by nature. It is their fun-
ction to conserve law and order. They 
are bound to be conservative. But when 
you make a judicial appointment ,what 
about Judges’ own philosophy? How can 
you divorce it totally from his thinking, 
acting and deciding? It is true, of course, 
that Judges must not hamper progress in 
the country. The people's wishes, Parlia-
ment's resolutions and enactments, must 
be respected. But let us not forget that 
peoples and Parliaments are not perfect 
and not infallible and they are liable to 
doing unjust and undemocratic things.

So, the Judges being fiercely independent 
and devoid of any parly and factional 
politics, decide on merits of the case, on 
the basis of the letter and the spirit of the 
Constitution. It is only in this sense that 
Judges can be “committed”, that is, Judges 
who are “committed” to the principles of 
Constitution, to the letter and spirit of the 
Constitution. But when the Government 
says that they want Judges of a different 
type, “committed” Judges as the slogan 
goes, they want “committed” Judges mean-
ing conformist Judges who conform to 
Government’s point of view. They want 
“yes-men” who will be “yes-men” to 
whatever Government want to suggest 
and act. Therefore, I say, this is a concept 
and style and activity which is wholly out 
• f  tune with democratic theory and practice.

The fathers of our Constitution laboured 
hard to build up an independent judiciary. 
In the last 25 years, this bastion of freedom 
and the fundamental rights of the people 
remained, more or less in tact 
and beyond reproach. But now that glo-
rious edifice and all the accompanying 
vital conventions and traditions have been 
allowed to crumble down and collapse. 
The people's faith and confidence in the 
independence of judiciary has been shattered 
%y the Government action—I underline 
the words ‘faith’ and ‘confidence’. The 
feople's confidence has been shattered and 
they have been disturbed. Therefore, 1 
feel, this damage has been beyond repair.

You, Mr. Chairman, will sec that the 
reaction in the whole country is spotnaneous, 
sharp, swift and sure, whether it be in Delhi 
or Bombay or Ahmedabad or elsewhere. 
This is some consolation that our people 
outside are awake to the democratic ideals 
and values. This political sabotaging by 
the ruling party has shaken the judicial 
institution and our Constitution to their 
foundations. The Government have in-
jected and introduced politics into judiciary.

Why did the Government do this at the 
time they did? The timing of the Govern-
ment action is important It is .so soon 
after the recent historic judgment on Funda-
mental Rights wherein three superseded 
Judges gave opinions against the Govern-
ment. That has aggravated the people’s 
suspicion. In matters, judicial and funda-
mental, not only must you be clear clean 
and fair, but you must also continuously 
appear to be so without really shattering 
the people’s faith and connfidence. That 
really sustains the people’s confidence 
about the independecc and impartiality 
of Judges and justice.

Moreover, this ia> a case whcie there 
has been inflicted a penalty on free opinions 
of the individuals. Democracy should value 
free opinion, A free opinion is always 
a different opinion. It can often be an 
awkward and inconvenient opinion. There-
fore, I am infinitely sorry and disturbed 
that this Government should have done all 
this extra-ordinary and extra-constitutional 
{manoeuvring. The pity of it is that they 
are using democratic framework and letter 
to destroy democratic freedoms and spirit 
of Constitution. This is the great tragedy. 
This reminds us of what Hitler did in Ger-
many during the early thirties of this century. 
I hope ,we do not want these things to happen 
in this country.

SHRI B. R. SHUKLA (Bahraich) : 
Much eloquence has been mis-directed, mis- 
spent, and has produced only more heat 
and little light. The real questions are, 
firstly, whether the appointment of the 
Chief Justice of India and the consequent 
supersession of the three judges of the Sup-
reme Court is Constitutional and valid, 
and, secondly, if it is Constitutional and 
valid, whether it is an act of gross impro-
priety on the part of the Government which 
is responsible for such appointment
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and, thirdly, whether, even In spite of the 
so-called improper act of supersession, 
democracy has been imperilled by this 
appointment. These are the three issues 
to which we should address ourselves.

Mr. Shyamnandan Mishra and Mr. 
Frank Anthony have said that it is not in 
accordance with the Constitutional pro-
visions. Mr, Shyamnandan Mishra says 
that he is not a great Constitutionalist. 
But so far as Mr. Frank Anthony fo con-
cerned, he is a senior advocate of Supreme 
Court and we wanted that his statement on 
this point should be accurate ia taw. Arti-
cle 124 read with article 126 nowhere lays 
down any procedure of consultation for the 
appointment of Chief Justice of India. 
When this matter was brought before the 
Constituent Assembly, Mr. Ananthasayanam 
Ayyangar said:

“The important amendments that 
have been made relate to the necessity 
for the President consulting the judges 
of the High Courts in the States. Con-
sultation with the Chief Justice is neces-
sary for making appointments of puisne 
judges of the Supreme Court. So far 
as Chief Justice himself is concerned, 
there is no higher judicial authority who 
may be consulted — **
SHRI SHYAMNANDAN MISHRA : 

Is Mr. Ayyangar an authority? My 
humility should not be equated with igno-
rance.

SHRI B. R. SHUKLA : I do not say that 
he is an authority. Since you respect hi* 
opinion, 1 quoted him.

There is another judicial decision of the 
Supreme Court reported in 1966, All India 
Reporter, Supreme Court, page 1987, 
in which it has been laid down that the 
President, when he is constitutionally obliged 
to consult anybody, must consult only 
that pe«9i and nobody else. If he is 
required* o consult ‘A*, and if be consults 
‘A’ and also ‘B’ and ‘C , then the whole 
decision is vitiated. Now the position is, 
when under the Constitution there is no 
obligation to consult anybody, then as the 
Constitutional Head of the Union of India 
he has to act on the advioe tendered by the 
Cabinet and that Cabinet is headed by the 
Prime Minister. The Prime Minister 
advised him to appoint Mr. Justice A. N. 
Ray as the Chief Justice of India.

Mow, you a t)  attack the appointa*»t 
not on the Constitution*] grounds but oa 
the ground of political propriety. The 
question is, what is the political improp-
riety involved fn this, Tifl the other day, 
Mr, Justice A. N. Ray was a suitable person 
because he was duly appointed as the puisne 
judge of the Supreme Court. An other 
judges who are members of the Supreme 
Court are also good judges. If they ate 
good judges uptill now, do you mean to 
say that the moment Mr. Justice A. N. Ray 
has been appointed or elevated from the 
position of a puisne judge to the position 
of Chief Justice of India, he would sell his 
conscience he would become a docile 
man and he would simply act as an instru-
ment and tool in the hands of the present 
Government?

SHRI ATAL BIHARI VAJPAYEE : 
This is what Mr. Kumaramangalam wants.

SHRI B. R. SHUKLA : It mean* that 
all these Judges, headed by Mr. Justice 
A. N. Ray, have been good and hounour- 
able Judges, men of integrity and no re-
flection has been sought to be cast on thier 
integrity except by an oblique reference 
by Mr. Vajpayee when he said that Justice 
Ray was responsible for deciding a casein 
favour of Mundhra. If ail these Judges 
continue in future to decide eases coming 
before the Supreme Court, then, do you 
mean to say that all those cases in which 
Justice Ray would be sitting as the Chief 
Justice or he would be constituting a Bench* 
those decisions would be influenced by the 
Government? Such a short-sighted view 
of the calibre and character of our Judges 
is wholly unwarranted and you should 
not attack their integrity in this unwarran-
ted fashion. Therefore, my submission is 
that our democracy is not in danger because 
of this appointment then comes the question 
of convention. What is the convention? 
Now, the mere fact that certain Senior 
Judges of the Supreme Court were appointed 
also as Chief Justices in the past was merely 
a coincidence. They were good, honest 
and able Judges and they were senior also 
and, therefore, the seniority was not yet a 
condition prescedent for their appointment. 
It was just a coincidence and if seniority 
is accepted as a rigid criterion for appoint-
ment of the Chief Justice, it mjans Out the 
President and the Government have ab-
solutely no say and no discretion in the
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matter and that would be introducing a 
Hew clause, a new provision In the Consti-
tution which is not there for the time 
being.

Third thing—about committed Judiciary. 
Now, much has been said about committed 
judiciary. Mr. fCumaramangalam has, 
in hit speech, nowhere said that committed 
judiciary means conformance adcoording to 
the pattern of the communistic regime as 
prevalent in Russia. So, the word ‘com-
mitted’ means that we are not a 'Sthita 
Prqgnycf or ‘Paratnahamsa’ within the 
meaning of Gita. Everybody is committed. 
Mr. Vqjpayee is committed to one concept 
or the other. Here, we are committed to 
a different concept of social philosophy. 
Mr. Frank Anthony is committed to a 
different concept of philosophy. He said 
—Mr. Vajpayee was not here then—that 
an impartial judiciary was the creation of 
the Britishers, and that this is for the first 
time we are meddling with it. 1 want to 
remind him of the history of Lord Bacon 
in England, who was removed for acts of 
corruption and nepotism. Therefore, 
corrupt Judges have been found everywhere 
m the world.

Now, what will happen if an eminent 
advocate of the Supreme Court like Mr. 
Frank Anthony is ektated to the Bench 
of the Supreme Court...

SHRI B. P. MAURYA : No, No .
SHRI B. R. SHUKLA : . . .  and Mr. 

Mohan Kumaramangalam is also elevated 
to the Bench of the Supreme Court. I 
am sure that as they have different sets of 
values and philosophies, they will creatc 
a deadlock.

So, commitment means commitment to 
the social and directive principles of the 
Constitution and anybody who, by his legal 
quibbling and constitutional hair-splitting, 
wants to retard the progress of the country 
and proves a hurdle in the implementation 
of the aspirations and urges of the people, 
he would have to be removed and only in 
this context, we have to understand the 
wbrd ‘committed judiciary*.

Mr. Piloo Mody only is only trying to 
reap the harvest of discontent. He is cot* 
toting in his small basket rotton and rejec-
ted eggs. But let me assure him that not 
only thousands and lakhs of

people but crores of people are behind the 
Prime Minister and her party. They want 
that directive principles should be imple-
mented. A few hundred lawyers under 
the misguided leadership are only creating 
a fuss and a furore If there had been any 
doubts in the mind of the uninformed people 
regarding the supersession of Mr. Hegde 
and his colleagues, those doubts stand 
dispelled by the statement of Mr. Hegde 
which he gave in his Press Conference. 
In his statement he has proved that the 
moment he has put oft his judicial robe 
he has put on the readymade garmsnt of 
a politician provided by reactionary parties 
like the Swat antra and others.

SHRI KARTIK ORAON (Lohardaga): 
Much water has flowed down the stream 
and all types of arguments and counter-
arguments have been put forth regarding 
the supersession of the judges. It is not the 
sole case of supersession in this country, 
there are numerous cases of supersession 
which h&e gone on; but they have all 
gone unheard, unwept and unsung. No* 
body has bothered about them. Not even 
the Opposition has brought forward any 
such case of supersession * But why is 
there so much of mud-slinging and so much 
of subrerattling about the supersession of 
the judges? Whether it is supersession of 
a clerk or of a judge, it is after all super-
session; it is just the same; the pain is the 
same. 1 don't personally see much sense 
in discussing this in Parliament. Of course, 
Parliament is to protect every individual, 
rich or po«u>rt high or low. That is th^rj.

The opposition brought out the plea 
that the Chief Justice should be appointed 
on the basis of seniority. If at ail this is 
to be done, then the seniormost judge should 
automatically become the Chief Justice. 
But this h> not so. We have the provision 
under Article 124 of the Constitution where-
by the President has got to appoint the 
Chief Justice. The tact that the President 
has been authorised to make the appoint-
ment clearly shows that he has got the 
discretion in the matter. According to this 
Article, in the matter of appointment of 
Chief Justicc, the President is not obliged 
to make consultations with the Supreme 
Court or the State Government or .the 
Executive. Therefore, 1 have failed to 
understand why this reasoning is brought 
forward. My point is only this. I do
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not want to go into the legality or illegality 
of those things. What is supreme—whether 
the wilfofthe people or the Supreme Court?

SHRI DINEN BHATTACHARYYA: 
Shiimati Indirt Gandhi

SHRI KARTOC ORAON : Yes, every-
body wanted to be Indira Gandhi but 
everyone has miserably failed to capture 
the imagination of the people or the will 
of the people except Shrimati Indira Gandhi. 
It is the will of the people which has demons-
trated their faith in her. They have res-
ponded under the dynamic leadership of 
Shrimati Indira Gandhi. They have done 
it by the massive mandate they have given 
for our party in the 1971 elections. Will of 
the people guides the destiny of the nation. 
Will of the people is the law of the land. 
Whoever tries to ignore that will of the 
people will himself be destroyed. That 
has been done. Therefore, let us not argue 
about this. The will of the people has to 
guide the destiny of this country. When 
the majority of the people want that things 
have to be dyne in a particulr way, then 
this will have to be done that way, and there 
is no question about it. Therefore, I think 
that ware just beating about the bush and 
wasting the valuable time of Parliament by 
talking about this question of supersession 
of judges, this, that and the other. But 
we are not talking about the poor people 
of our country who are dying of starvation. 
Why are we not talking about them? Let 
us be realistic. Today, nobody is going 
to ask the Opposition parties for anything. 
The people of this country are not going to 
ask this party and this Government whether 
Karl Marx was right or not, but they are 
going to ask them to provide them with 
food, shelter and clothing, mcdical faci-
lities and educational facilities and so on. 
Therefore, there is a tremendous burden 
cast on the Government. So, in all deci-
sions of any kind, they have to be careful 
to see to what extent it is in fulfilment of 
the wishes and aspirations of the people 
of this country, and if they take any decision 
in the light of this, there is nothing wrong 
about it.

Dr. R. M. Jackson has defined an expe-
rienced judge in his book. The Machinery o f 
Justice Fngland (1953) as follows: He 
was the secretary to the Royal Commission

Justices of Peace, and he has argued ia hit 
valuable book as follows:

‘“An experience judge* means one 
who is well used to trying defendants* 
and who generally speaking, makes an 
excellent job of that side of his duty. 
But when we earn to the passing of the 
sentence, our ‘experienced judge1 is 
experienced merely in following a cus-
tomary measure, and his experience 
does not extend to knowing what 
happens to those the sentences. Should 
we describe a man as being an'experienced 
physician* if he ordered doses of medi-
cine and never enquired what result they 
had on the patient?

This Government and this party has a 
tremendous responsibility to meet the 
requirements of the people of this country 
and, therefore, they must have this point 
in their mind all the time.

I have been going through the records 
of all the Chief Justices of our country, and 
have found that in most of the cases, just 
before retiring, they have passed some sort 
of judgment or the other which is contrary 
to the will of the people or the aspirations 
of the people. Take for instance, the case 
in regard to the supremacy of Parliament, 
the privy purses case, the case of nationa-
lisation, the case regarding compensation 
for property and so on. In all these, all 
the retiring judges have gone against the 
will of the people. Only one judge, namely 
Mr, A. N. Ray has been acting almost in 
consonance, though not always, because 
he has his own judgments also, with the will 
of the people. We have to take note of 
this, and therefore, let us not make any 
fuss about these things.

Suppose somebody commits the offence 
of reckless driving or reckless writing and 
talking or somebody gives a reckless judg-
m ent....

MR. CHAIRMAN : Now, the hon. 
Member should try to conclude.

SHRI KARTIK ORAON : Shri Hegde, 
Shri Grover and Shri Shelat have been say-
ing that there has been damage to the in-
dependence of the judiciary and the cause 
of democracy. But I would submit that they 
are not the custodians of the independence 
of judiciary and the cause of democracy. If 
that were so, if there had been that force 
of correction, then there would have been 
many mow judges who would have
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come forward and resigned. But nobody 
die has resigned. What have, these people 
who have been superseded, been saying? 
Mr. Hegde said that he would like to be 
judged by the Bar not by the Government. 
He says that the wrong done to the three 
Judges was of small significance compared 
to the damage done to the independence 
of the judiciary, to the cause of democracy. 
If  that was so, the other Judges would also 
have resigned. But none has resigned.
17.00 bn.

Then he said that because he passed 
an adverse judgment against the Prime 
Minister, he has been victimised. This 
only shows that he has been having a gulity 
conscience all the time. He knew that what 
be was doing was wrong and did not believe 
that what he was doing was correct.

These are the facte. So 1 feel there is no 
case for this discussion, there is no need 
to discuss the supersession of the Judges. 
Let us discuss supersession in general. 
That will be a wonderful thing for the 
country, otherwise not.

With these words, I think the action taken 
by Government, by the President, is per-
fectly in order and ought to be applauded 
by the people of this country.

SHRT SHANKERRAO SAVANT (Kol- 
aba) : The supersession of the three Judges 
has touched off a storm in the privileged 
world, in the world of the propertied classes 
and the intelligentsia.

SHRI G. VISWANATHAN : What 
about you? You do not have property?

SHRI SHANKERRAO SAVANT :The 
members of the Bombay and Delhi Bar 
had collected yesterday. Alt they did was 
to shower some abuses at the Congress 
and Shrimati Indira Gandhi. Of course, 
they have been doing this for a pretty long 
time and, therefore, it need not surprise 
us.

What surprised me in particular was that 
Shri Madhu Limaye, the socialist leader 
should join in the chorus, because when 
the Golak Nath case was decided, it was 
Shri Nath Pai who was the first to tell 
Parliament that it was laying down a very 
pernicious principle.

SHRI P. VENKATASUBBArAH (Nand- 
yal) : He brought forward a non-official 
IKS,

SHRI SHANKERRAO SAVANf : 
Yes. He said it would take away the so-
vereignty of Parliament; therefore, we must 
undo what has been done by the judgment, 
Strangely enough, another leader of the 
Socialist Party, Shri Madhu Limaye, is, 
now hand in glove with these reactionaries 
who, according to Shri Nath Pai, put indi-
vidual liberty above social welfare.

Shri Limaye has stated that it is not the 
fact of supersession which is more material, 
but the procedure of it. I cannot under-
stand the distinction because once it is 
decided that the supersession was lawful, 
in accord with constitutional propriety and 
was needed for further advancing demo-
cracy, it is immaterial what procedure was 
followed. But it seems the Socialist Party 
has given up its socialism and is only after 
the hate-Congresi campaign.

Both Shi i Anthony and Shri Viswanathan 
have pooh-poohed the present policy of 
taking into consideration the social philo-
sophy of judges. They have said that 
there will now be a clamour for the loaves of 
office. They are shouting from house-
top* about the independence of the judiciary. 
When this was there, did we get any type of 
whimsical judgments or judgments reflect-
ing the individual independent thinking of 
of the judges from the munsifs court to 
the Supreme Court? If not, why should 
the need for conformity to social philoso-
phy cause chaos or clamour for loaves of 
office? So it is no good saying that simply 
because at the top there are certain princi-
ples laid down, that there will be conformity 
to certain socialist philosophy, they will 
now be clamouring for loaves of office.

They are talking of a fight to tlie finish. 
That is nothing new. At the time of the 
Bank nationalisation case and at the time 
of the abolition of the privy purges, they 
talked of the same thing.

AN HON. MEMBER : Who talked?
SHRI SHANKERRAO SAVANT : All 

these people. They cannot put up a 
better performance new with the help Mr, 
Hegde who is less intelligent and more 
conceited. We are prepared to accept 
their challenge. After the hullabaloo 
about fundamental rights and directive 
principles, I just want to tell them one thing. 
There are three arms of the State, the legis-
lature, the judiciary and the executive.
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Is it not necessary that all the three should 

run in unison? The main question is: 
What would be the result if they puUed ia 
different directions? If in order to make 
them puli m the same direction some prin-
ciples are laid down, there is nothing wrong 
and the Government is perfectly right in 
saying that the judiciary should conform 
to certain principles. The confrontation 
with the judiciary has not started only from 
Golaknath case. Gokalnath only high-
lighted the conflict which was started much 
earlier. Immediately after the passing of 
of the Constitution, this very Supreme 
Court laid down that incitement to murder 
was permissible because it wav covered by 
the fundamental right regarding freedom 
of expression. They quibled with words 
of the Constitution to comc to this strange 
conclusion. Therefore we had to pass the 
first amendment to the Constitution. After 
the first amendment was passed, the Supreme 
Court held that this amendment was proper. 
There after at the time of Golaknath case, 
they reversed their own verdict and held 
that the first and the fourth amendments 
were all ultra virev. But, when they saw 
that undoing all legislation during the pre-
vious dicade would introduce chaos and 
would invite anarchy they introduced a 
totally new principle and laid down that 
whatever might have been done in the past 
was legal, but in future the Government 
should not take recourse to the powers 
under these amendments. When the judges 
are giving such whimsical judgments should 
thecAecuuve and the legislature sit silent? 
As a matter of fact we gave them 8 or 10 
years to behave properly. When we found 
that in every important case the Supreme 
Court was going against us, we took the 
proper course namely to see that they 
conformed to the social philosophy of the 
constitution and that the executive, legis-
lature and the judiciary all pulled in one 
direction. Therefore my contention is 
that there is nothing wiong in what has been 
done. Something has been said about 
articles 124 and 126 of the Constitution. 
The marginal note to Articles 126 is wrong. 
We are to go to the article itself and not 
by the marginal note. That is an accepted 
canon of interpretation of statutes. Arti-
cle 126 speaks of the appointment of Cnief 
Justice and not of the appointment of acting 
Chief Justice or of permanent Chief Jus-

tice. If article 126 is taken out of the 
Constitution there will be no provision for 
the appointment of Chief Justice. Hri* 
will he absurd. Therefore, my contention 
is that this appointment is only under arti-
cle 126 and there is no provision In it for 
any consultation with the outgoing Chief 
Justice. There is thus absolutely no legal1 
impropriety or violation of any of the arti-
cles of the Constitution or any other law. 
Therefore, whatever has been done 
properly and as such should be accepted,

17.09 hrs

(M r . S p e a k e r  in the Cfmo)
MR. SPEAKER : You have all exceeded 

the time that was allotted. What shall we 
do now?

SHRI K. RAGHURAMATAH : The 
hon. Minister may begin his reply at 6 p.m. 
today.

MR. SPEAKER • Then there cannot be 
any other business today.

SHRI K RAGHU RAMAIAH : Private 
Members’ Business has been postponed; 
only the introduction of the Bills will be 
there.

MR. SPEAKER : Was it with the per-
mission of the Chairman? Otherwise, you 
will kindly sit down. I shall call you.

SHRI M. SATYANARAYAN RAO 
(Karimnagar) : I shall not take more than 
three minutes.

MR. SPEAKER * AH right. Then 
continue.

SHRf M. SATYANARAYAN RAO : 
Mr. Speaker, Sir, since morning I was 
hearing the speeches of the Congress 
Members. I was really astonished whether 
all of them were speaking from their hearts 
are they have been instructed by Shri Raghu 
Ramaiah and Shri Kumaramangalam to 
speak like that. The question is whether the 
Government is right or not to appoint as 
Chief Justice whomsoever it wants. Whether 
it is just and proper constitutionally or not 
I  am not going into that.

1 have no doubt that it is certainly consti-
tutional for the Government to do that. 
But, the manner in which this appointment 
has been made has created some doubt* in 
the minds of the people. I am told that this
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gentleman has been appointed as Chief 
Justice because he happens to be not only a 
friend of Shri Kumaramangalam but he is 
also a relative of him. That is why the 
people an  very much agitated about this 
particular matter. I am told that the Prime 
Minister had no role in the matter and Shri 
Gokhale had nothing to do with it. Shri 
Kumaramangalam has played the role, and 
he is responsible for the appointment of Shri 
Ray as Chief Justice. That is the reason why 
the people, and we the Members, are agi-
tated.

Before hearing the speech of Shri Kumara-
mangalam I was wondering why there was 
so much of hullabaloo about this gentleman. 
But, when I heard his speech, I felt that it 
was a justified agitation on the part of the 
lawyers as well as the people outside, and 
also here, in their saying that he is selected 
because he has got certain social philosophy 
and so on and so forth. Particularly he men-
tioned about the suitability. I do not agree 
with what Government has done.

Shri Kumaramangalam is saying that a 
judge must have a social outlook or whatever 
philosophy the Government possesses.

THE MINISTER OF STEEL AND 
MINES (SHRI S. MOHAN KUMARA-
MANGALAM) : I never said that we must 
have a social outlook. 1 said that every 
judge has such an outlook. The question is : 
what is that?

SHRr M. SATYANARAYAN RAO : 
In your speech you have said that you have 
selected him becausc of the social philosophy. 
You have also mentioned suitability. T have 
got with me the speech. This is not proper 
on the part of any Government, and Shri 
Kumardmangalam whether he is responsible 
for the appointment or not, to say so. ft is 
very dangerous. We know that'in democracy 
judiciary must be very independent. It has 
also got its own role to play; the executive 
has also got the role of implementing whate-
ver the law that is parsed by the Legislature. 
The judge is supposed to interpret the law 
that is passed by it. It is not that because of 
his social outlook or because of certain 
philosophy that he possesses, lie should be 
appointed. He has no business to inter- 
prat according to his own philosophy. His 
duty is to interpret the law according to the 
Constitution. Whatever be the Constitution, 
that is up to the judge to interpret

it. If he interprets it differently* 
then it is for the Government to 
amend it. You have done* it now. We are 
very sorry to note that only recently in a 
judgment of the Supreme Court—it is 
favourable to you—they have held that 
Parliament has got the authority to amend 
the Constitution and also to abridge the 
rights. Even then the three judges have 
been superseded. I do not know why that 
has been done. I am sorry for this action of 
the Government. It is dangerous and it is 
not only not in the interest of the Congress 
party but also it is not in the intiest of the 
country. I appeal to the Members, parti-
cularly, the Congress Members, to beware 
of this decision. This is a first step and so 
nuny things will follow from that. 1 hope 
that you will also be superseded one day 
I am sure as to why the Prime Minister is 
talking all about this convention. There is 
no convention at all. You’show me as to 
which articic says that the President is 
obliged to appoint a particular parson as 
Prime Minister. He can appoint anybody 
according to the Constitution.

According to the Constitution, he shall 
appoint the Prime Minister, and the Minis-
ters will be appointed on the advice of the 
Prime Minister.

If we go according to the letter of the 
Constitution, the President can appoint even 
Mr. Vajpayee or Mr. Banerjee as Prime 
Minister. That way the Prime Minister can 
be also superseded. Think for a moment 
what will happen if he comes to power. 
He will fimsn ail of you. You are not taking 
it very seriously. So, you better tell Mr. 
Kumaramangalam, “Stop here; don’t pro-
ceed further.”

SHRI SAMAR GUHA (Contai) : Sir,
no issue, cither political or legal, in our 
domestic sphore, has agitated the men of 
the judiciary, the legal profession, the press 
and the people at large, more than the 
appointment of the new Chief Justice of the 
Supreme Court, ft is not merely a question 
of ascertaining the comparative merits of 
Mr. Ray and the three superseded judges. 
It is not even the question of mere super-
session and not observing the convention of 
appointing the senior-most judge ss Chief 
Justice considered as something as sacro-
sanct—which is agitating the people’s 
minds. The most important point 
which is agitating the people is the
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political motivation behind this act of super-
session. In it the people see an inlet of a 
growth of a certain kind of ideology, totali-
tarian ideology, that may subvert the future 
of Indian democracy. In it an attempt has 
been made to make our judiciary subservient 
to the executive. By this act, an element of 
political subterfuge has been introduced 
which may scuttle the whole edifice of our 
democracy.

This is the apprehension of the people and 
this apprehension has been alarmingly justi-
fied by the principal spokesman of the 
Government, Mr Mohan Kumaramanga-
lam. In a melodramatic way, like the devil 
quoting the scripture, he was quoting the 
scriptures of the so-called bourgeois demo-
cracy, which was only an artifice to camou-
flage his own purpose. He was propounding 
the theory of selection of judges on the 
criteria of their affiliation to a certain poli-
tical and social philosophy. Not only did 
he propound the theory of a committed 
judiciary, but I will go a step further and 
say that he had propounded the theory of a 
dictated judiciary.

In his dramatic mood, he was accusing 
Mr. Justice Hegde of wanting to oust the 
press, oust the Parliament and oust the 
people. But Mr. Kumaramangalam very 
cleverly concealed what he himself wanted 
to oust. He wanted to oust the very founda-
tion of our democracy by propounding the 
totalitarian theory of dictated judiciary.

I have said that I do not consider, my 
party does not consider, that the principle or 
convention of appointing the seniormost 
Judge as the Chief Justice is sacrosanct. 
But the question is, suppose, one judge has 
to be superseded by the other because of 
the question of merit or capability, if there 
is a certain conflict or contradiction, how 
will that conffict or contradiction be re-
moved? Who will do it? No doubt, it will 
be done by the President. But, in such cases, 
what are the conventions? Unfortunately, 
we have not set up any conventions, norms, 
principles or procedures in case the issue of 
supersession of a certain judge arises. If 
only the Government had set up some con* 
vcntions, then there would have been no 
occasion for making these charges. The 
will of the President is usually implemented 
through the executive, that is, through the 
Cabinet, the Prime Minister or the Political

Atfairs Committee of the Cabinet. There-
fore, you should set up some<'vfoaUhy 
democratic principles, norms and procedure. 
If you want to supersede * Judge, it should 
not be done according to the whims of the 
executive but according to certain Insti-
tutional principles which you have to set 
up.

There is another dangerous theory that 
has been propounded, namely, “suitable 
social philosophy”. The selection of the 
Judge will be according to his ideological 
convictions or social philosophy. Today his 
social philosophy may be suitable to the 
Congress Party. Tomorrow it may be 
suitable to another political party. Before 
1970 the Congress was not what it is now. 
In futuie, who knows, what it will be? As a 
student of science I may say that neutrons 
cause fission in the mass of atoms. But all 
neutrons cannot cause fission in all mass 
’atoms. Certain condition has to be created, 
certain compulsion has to be generated in a 
mass of atoms. Then one or two neutrons 
are enough to cause nuclear blast in the 
mass of atoms. The neutron inside the 
Congress, Mr. Kumaramangalam, is induct-
ing and propagating a certain ideology and 
creating a compulsion inside the Congress, 
creating conditions for fission i.e., lor another 
split in the Congress. I am saying this be-
cause no honest member of the Congress 
has tried to really challenge the theory of 
certain suitability of social philosophy on the 
basis of which the judges would be selected. 
Unless you sue cautious about it, the future  ̂
would be bleak because like a iScutron would 
be causing a nuclear blast, this subtle poli-
tical and ideological indoctrination will 
cause a nuclear blast inside the Congress.

The Judges *ill not be guided by the social 
philosophy of one party today and another 
party tomorrow. They will be guided by the 
Constitution Everybody knows that in our 
Constitution while the Directive Principles 
are there, there is no directive to implement 
those principles enshrined in the Consti-
tution. This bas introduced certain contra 
diction between the Directive Principles 
and the Fundamental Rights including in 
our Constitution. That is the reason why wc 
have supported this Government to change 
the Constitution. In fact, many change? 
have been made. I yield to none to W  
desire, and the Socialist Party strongly 
feels, that nothing should be Allowed to
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stand in the way of social change and if the 
Constitution has to be changed, it should 
be changed.

I want to draw your attention to what a 
twice-elected President of the Congress had 
said. He wanted India to be a Socialist 
Republic and he wanted India to frame its 
Constitution according to the principles of 
a Socialist Republic. He stated in his book 
‘The Indian Struggle’ :

“In our free India the Constitution 
should not be framed according to mid- 
Victorian concept.”

1 am referring to Netaji Subhas Chandra 
Bose. At that time he vas dubbed as a fas* 
cist and totalitarian for his outlook regarding 
Constitution of free India.

1 know that judges, even though they deal 
with principles of jurisprudence, their sub-
jective predilections are bound to come in. 
Jurisprudence is not an exact science liktf 
Physics, Chemistry or Mathematics, and, as 
such irt* interpreting laws they are quite 
likely to be subjective on occasion. In 
correctly interpreting laws, they will be 
guided by the constitutional provisions. If 
fhe Judges find that certain amendments we 
have made are not according to the funda* 
mental structure of our Constitution, they 
have the right to Strike them down. If the 
Government is really for the social change, 
for the Socialist reconstruction of the 
country, certain radical measures have to 
be taken, a new Constituent Assembly has 
to be convened.

Our Constitution is the creation of a 
Constituent Assembly which had a different 
authority, different origin, different concept, 
different capability. This Parliament has not 
tried to completely, structurally and funda-
mentally, change the Constitution which 
was framed by the Constituent Assembly. 
If you really want, we can do it by con-
vening a new Constituent Assembly. If you 
realty have the courage that you want 
socialist transformation of our country, you 
should convene a. new Constituent Assembly 
and we will wholly support you in that 
effort.

Before that, if some judicial confrontation 
comes, if the issue of supersession of Judges 
oomes, it is time we should adopt and 
formulate certain norms, certain principles'

certain procedures so that the executive may 
not have the over-riding authority to appoint 
Judges according to their suitability which 
will mean you are trying to subverting 
judiciary, wftch will mean you are going to 
set up a “committed judiciary" and, ulti-
mately, a “dictated judiciary”, because it wilL 
ultimately mean scuttling the very edifice of 
the Indian democracy.

SHRI AMARNATH VIDYALANKAR 
(Chandigarh) : Mr, Speaker, Sir, the reac-
tionary elements in the Opposition parties 
are in the habit of raising false alarm and 
creating a sense of insecurity in the minds 
of people in order to exploit their sense of 
panic. Formerly, they used to raise a slogan 
that religion and culture was in danger; 
then, they raised a slogan that language 
was in danger and, now, having failed to 
utilise those sloagans, they have raised a 
slogan that judiciary and democracy is in 
danger.

In fact, we should look at this problem in 
a proper perspective. This conflict between 
the judiciary and the legislature the conflict 
between the Parliament and the judiciary, 
is an old story. I will not go into that because 
my time is very short. But really it was the 
Opposition that dragged judiciary into the 
political arena. When the Opposition thought 
that the two institutions under the Consti-
tution stood for stability and continuity— 
the judiciary is for stability and continuity 
and the Presidential office is also meant 
for stability and continuity—the Opposi-
tion tried to drag the ex-Chief Justice, Shri 
Subba Rao, into the Presidential election. 
He was the Chief Justice when the Golak-
nath case was decided. His political philo-
sophy and soda! philosophy was known to 
them. So, they persuaded him to resign from 
the office of the Chief Justice and drew him 
into the political arena by putting him up, 
on their behalf, for the Presidential election. 
They thought they will utilise the Presidential 
office for their political purposes, that is, to 
keep the status quo and oppose the social 
change.

Then again, they thought that the Presi* 
cential office could be utilised at the time of 
the last Presidential election and they raised 
a slogan that they wanted the ‘Presidential 
office to stand for stability and, by stability* 
they meant status quo. At that time, the 
controversy with regard to bank natiooaKsa-
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tioa was going on and the controversy 
regarding abolition of privy purses as also 
going on. They thought that the President’s
power could be utilised for opposing that
social change and for keeping the status
quo.

Now having failed in that, they want that 
judiciary should be used for their purpose 
and they expect that jodjdary should protect 
the vested interests. Mr. Anthony was saying 
that judiciary in our country was to protect 
the citizens. Which citizcns? Do they want 
that it should protect the vested interests and 
landlords? Whom have the judiciary pro-
tected in Golaknath case and subsequent 
cases? Did the judiciary protect the tenant 
against the landlord? Did the judiciary 
protect the rights or the workers against the 
monopolists? Did Mr. Anthony and other 
friends raise their voice that judiciary .should 
protect the people who arc being crushed 
under the present system? They did not talk 
about that. Never did they stand for that. 
Mr. Frank Anthony did not stand even for 
those detenus whose liberty was at stake. 
Now they think that, according to their 
conception, protection should be given to 
the ttutus quo, the present system. 1 hat is 
what they think by stability’.

This is not a question of this judge or that 
judge. The question is which political philo-
sophy, which social philosophy, is going to 
be adopted. I do not say that whatever this 
party says or that party says should be done. 
The conflict was between Fundamental 
Rights and Directive Principles. In all the 
discussions, the question was what kind of 
importance, how much of weight, should be 
fhwa to the Directive Principles. Those 
jodges thought that Fundamental Rights 
were much more important than the Direc-
tive Principles. The Directive Principles 
enjoin on the Government to run the 
administration in a way so as to protect the 
rights and interests of those who ait crushed, 
those who are downtrodden. But the judges, 
for instance in the Golaknath case and other 
cases, tried to ignore the Directive Principles, 
and the Opposition did not raise their voice 
against it, saying that the Directive Princi-
ples wore as important and as part and parcel 
of the Constitution as the Fundamental 
Rights were, This is thereal question 1 say 
that we want the judges to be committed, 
not to this party's philosophy or that party’s 
philosophy, but they should be committed

to the Directive Princfples as much as to the 
Fundamental R ltfta And I dan say that the 
philosophy and thinking o f most of the 
judges were not in conformity with this.

Much has been said about the Principle 
of seniority. I do not want to quote ail the 
decisions. But there are decisions of the 
Supreme Court itself; in all cases where the 
question of appointtdent by selection was 
raised, the Supreme Court has given deci-
sions—and Mr. Hegde was also there—that 
it is for the Government to decide and 
that seniority is not the sole principle. 1 
want to quote only one ruling, the ruling 
given by Mr. Justice Wanchoo, the then 
Chief Justice and Mr. Justice R. S. Bacha- 
wat, Mr. Justice V. Ramaswamy, Mi. Justice
G. K. Miner and Mr. Justice Hegde :

“Within limits seniority is enticed to 
consideration as one criterion of selection. 
It tends to eliminate favouritism or the 
suspicion thereof, and experience is 
certainly a factor in the making of a  suc-
cessful employee. Scniouty is givtn most 
weight to promotion from the lowest to 
other subordinate positions. As emplo-
yees move up the ladder of responsibility, 
it is entitled to less and less weight. When 
seniority is made the sole determinant fac-
tor at any level, it is a dangerous guide. 
It does, not follow that the employee 
longest in service in a particular grade is 
the best suited for promotion to a higher 
grade; the very opposite may be true.”

In this and many other judgments, the 
Supreme Court has taken the view that 
seniority should not be the sole criterion; 
in the case of selection posts, it is for the 
Government to decide who is the suitable 
candidate.

There is a lot of talk about contention. 
1 can cite many instances where this conven-
tion has not been followed. It is not a con-
vention really. In the Rajasthan High Coart 
Mr. Wanchoo superseded other Judges. 
There are other cases also, in Madhya 
Pradesh, and 1 can cite many instances, 
but for want of time, I wIR not go into (hem. 
But this is not the convention that is always 
followed, and I can say that in ail these 
matters* the Government has been the real 
judge and in this matter, if they have ignored 
the seniority, it is only a right case and* w 
in order to promote a social philosophy 
that is acceptable to the people and that is
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the philosophy that is enjoined and accepted 
in our Directive Principles.

Now, there is a lot of talk about politics. 
They say that we have been persuaded by 
our political considerations. Who is not 
swayed by politica! considerations? They 
want that the Judges of the Supreme Court 
should decide cases in a particular way to 
protcct their vested interests. They wanted 
the President also to protect their interests. 
What is politics now? What is the politics 
in India at present? The politics is whether 
we can give relief and succour to the people 
who are down-trodden, who arc suffering, 
and whether we can through legislation give 
them protection. If the law stands in the 
way and if the judiciary stands in the way,
I can say that those Judges who stand in 
the way and those Judges who are wedded to 
the philosophy of status quo should be super-
seded, and I think they are not fit and not 
suitable for occupying that high post.
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SHRI S MOHAN KUMARAMAN-
GALAM In the course of his speeds Shri 
Satyanarayan Rao made a false and scuril- 
]ou$ statement that I was related to Chief 
Justice A N Ray This is totally false I am 
in no way related to Justice Ray 1 can only 
express my regret that Shri Satyanarayan 
Rao should have made such an irresponsible 
statement and descended to a low level of 
slander If he had any doubts he could 
have dtscusstd with me, he could have 
cleared the matter with me.

SHRI SOMNATH CHATTERJfcE 
(Burdwan) Sir, it is no doubt that this 
matter has been agitating the public mind 
It is utterly wrong on their part to say that 
all the lawyers in the country except the 
Steel Minister and the Law Minister and 
their supporters on that bench, are reactio-
naries, and they go on abusing lawyers as a 
class without going into the merits of the 
case So far as the political aspect of the 
matter is concerned, our leader Mr* Gopalan 
has dealt with it. I want to make some 
observations because of, if 1 may say so, 
the arrogant intervention made by the 
Steel Minister while dealing with this matter 
which realty does not pertain to his Mims 
try This policy statement which was sought
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to be made on the floor of the House by the 
Government with regard to the appointment 
of Chief Justice came from the Steel Minis-
ter tad  neither the Prime Minister nor the 
Law Minister came out with a policy state-
ment.

This is an amazing attitude on the part 
of the Government. When the matter 
first came up on 26th April, 1973, the Law 
Minister tried to give an explanation on the 
basis of some sort of reasonableness, trying 
to resurrect an old Law Commission’s 
recommendation which had never seen the 
light of day; at least, Government never 
thought of opening its pages to find out 
what the recommendations were and whether 
they should be followed or not in the past. 
Now, after the intervention of the Steel 
Minister, that facade of reasonableness 
has been ripped open. No longer any reliance 
»  being placed on the Law Commission’s 
recommendation,

The Law Minister gave an additional 
justification that we must have certainty 
and stability in the law of this country and 
we must know what the law of the land is, 
as interpreted by the Supreme Court of 
IndM. Now, the Steel Minister, his colleague 
has gone much further ahead. In the 
summary which he gave to us, this was just 
a minor and fifth point; in the order of 
priorities, certainty and stability of the 
law of the land was given the last prefe-
rence. He has said that a particular judge 
must have a particular social philosophy 
which would be a suitable social philosophy, 
be must have a political outlook and he 
must be able to understand or appreciate 
the wind of change that is supposedly 
blowing in this country under the dynamic 
leadership of the Prime Minister of India.

This is the reason that he has pat forward. 
I am not going into the question of the 
constitutionality or otherwise of this appoint-
ment just now, because the time at my dis-
posal is short Suppose that, or let us con-
cede that the President of India, who is 
advised by the Cabinet has got absolute 
power in selecting the incumbent to the 
office o f the Chief Justice of India. Poes it 
mem that he can use that absolute power 
arbitrarily and absolutely without any con-
sideration of anything ehe? Speaking for 
my»eif, % have to t the highest regard for 
Mr, Justios A. N. Kay. I have seso him from 
iQ~4t»ftS973

my childhood, and I bavtf appeared before 
him in a number of cases at the Calcutta 
High Court as well as in the Supreme 
Court of India. He has adorned tfie office of 
judge with distinction and ability, end I 
have no manner of doubt, and 1 hope, that 
he wBl be able to discharge his duties of 
the great and high office that he is now 
occupying, in a manner which will be in 
Keeping with the best tradition. But, Sir, 
it is not a question of personality.

I  am not holding any brief for any of the 
superseded judge*. We are not enamoured 
of the judiciary. Shri A. K. Gopalan has 
already spoken about this, and so, I would 
not repeat all that. The question is on what 
basis you would select a particular person 
and appoint him as the Chief Justice of this 
country or the Chief Justice of a High 
Court or the judge of a particular High 
Court, for that matter.

So far as the convention is concerned, 
the Law Commission’s recommendations 
with regard to the convention has not been 
followed. Mr. Seervai, who is now one of 
their principal exponents, in his book has 
referred to this convention and has said 
that this healthy convention should be 
followed in future to avoid executive inter* 
ference in the appointment of the Chief 
Justice of this country. But Government 
has not followed that. This convention has 
born given a go-by. Very well, let them give 
a go-by to this convention. But how are 
they going to appoint the Chief Justice of 
this country in the future? How are they 
going to appoint Chief Justices of the High 
Courts in this country in future? What are 
the standards? Are these appointments 
going to be made on the basis of the sub-
jective satisfaction of a particular Minister, 
or of the Prime Minister or of the Steel 
Minister or of any busy-body Minister deal-
ing with this matter? These cannot be 
matters of subjective decisions. How doe* 
one assess specifically the qualifications of 
a person to be the Chief Justice of Indiat

Now, this has to be done objectively. 
What are the objective standards? How 
does one find out a  Judge’s political outlook? 
A Judge is not supposed to hold any po&* 
tfcal views, at least not to air them in public. 
He is not supposed to proclaim Ills social 
philosophy openly and pubBcgy. Then how 
does out ascertain it ? tfcere be a vtvo



IShri ftomnath Chatterjeej 
**» Wit in the presence of the Pttme 
MfiAter «nd tbe Law Mtofrt# of liidia to 
know t i l  pbH&ari views and sodaJ philo-
sophy to judge his qualification for 
appointment a* Chief Justice of India? 
Ho# do yob find out Whaf i& his social 
philosophy? How do yott Ascertain his 
political outlook?

SHRI S. A. SHAMIM : Hie CB1 will 
find out.

SHRI SOMNATH CHATTERJEE : 
That is why we say that this is not done to 
strengthen the judiciary, not to achieve what 
they conceive to he the real directive princi-
ples, for Which the executive has never 
bothered. Through the judiciary, you 
cannot achieve the directive principles la 
this manner. The object is to have a docile 
judiciary and a pliant judiciary. The theory 
now being propagated is that a judge, if he 
wants to continue in office* must give 
judgments which receive the executive’s 
approbation. This is a theory we cannot 
accept, but this is being sought to be imple- 
rotated in the manner it has been done.

Three of the Judges were not acceptable 
to Government. If that is so, i there is a 
provision in the Constitution of India 
which says how you could get rid of the 
Judges. Why did you not follow that pro-
cedure? What you could not do directly, 
you have taken recourse to this circuitous 
and indirect method, by appointing a junior 
Judge over the head of the three Judges 
to that the three Judges would resign. If 
you did not like them, you could have taken 
recourse to impeachment. That was 
possible.

We are being told of this soda! philoso-
phy and political outlook. Out of the 
Judges who constituted the majority in the 
Ooiak Hath Case, three Were subsequently 
made Chief Justices, nainely Justice Hida- 
yatuffah, Justice Shah and Justice Sflcri. 
Itfttie* Shah and Justice Sikri went also 
in the majority In the ftfcnk Nationalisation 
case aad the Privy Pune case. All tfrese 
throe Judges were part of the majority in 
the Gotak Nath case, in the Privy Ptfrse 
case and io the Bank Natiooalitatta case. 
How were they appointed (CtiieC Ja*fo*? 
Mr. Justioe Hegde was not * patty io Hie 
fcoiakNath>dfmewatell. I  was hearing 
§<»»e htwju U m sm  saying that he was a

» 7  MAY

pitty ft ft, H* nm m *M 1 number 
»  m  BMeh tbi».

SHRI 9, A. SWAMIM ; He wae a 
Duty lit the Indira Gandhi case.

SHRI SOMNATH CHATTERJEB : 
He was not a party to the Oolak Nath 
case judgement

Mr. Justioe Bhargava and Mr. Justice 
Mitter who were in the minority--! want 
the hon. Minister to deal with thte—isk the 
Oolak Nath case, were in the majority in 
the Bank Nationalisation case. In one 
case, Mr. Justice Bhargava and Mr. Justice 
Mitter Were progressive and th* same 
learned Judges were reactionary in the other 
judgment. Is this the Way you find out 
a reactionary Judge or a progressive Judge? 
Mr. Justice Bhargava was also in tike nutfo- 
rity in the Privy Purse case, but he waa 
in the minority in the Oolak Nath case. 
They ate supposed to be reactionary Judges? 
Mr. Justice Ray was a reactionary Judge 
because he was in the majority in the MISA 
case? Mr. Justioe Shdat was a reactio-
nary Judge Mr. Justicc Hegde was a 
reactionary Judge and Mr. Justice GrOver 
was a reactionary Judge because they struck 
down this infamous law, 17A of MISA, 
which is a Draconian law?

You talk about social philosophy and 
directive principles. But you have enacted 
a  law for detention of people without 
trial for three years, indefinitely. And 
you are talking of the soda! philosophy 

and social outlook of these Judges who have 
struck down a Draconian piece of legis-
lation; they are being characterised as 
nwxianama*

This Is the attitude of this Government. 
Mr. Justice Ray delivered the leading 
judgment in the Newsprint Control case. 
The learned Judge criticised very strongly 
the Government's decision in the matter 
and struck it down, describing it as an 
arbitrary decision and executive high-
handedness. The same judge suddenly 
becomes a reactionary ia the Newsprint 
Control ease?

Thfa is not the w*y we deeSte as to what 
1s tfeacSddtttty. W ho On I  ntf&fctiiM ry Judge 
and who is «  jfcbgrtwhte Judge. OH the
WBP8 v l v u v  Of VwO J H U |liro i| uW  W
M *  1 M  tW  « k »  to UMtou

Ctkt
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v a jsa k h a  \m (saka) cue/juak* of imttn <m) m
H m  M  «*t «Wd* Jrtm  "HI be
'slMP **a a r t*  ol ti*  boot because yoa

jwHftnlfHr ̂ rV n wnt of his.

t f e p t e  W* «»npo-
slfooi.oCjtbtp ttoppe bench*. The*? three 
frfjgP flfo *»** *>9» oppo*4, rightly 
sq^siod* I «m apt going into that question 
tfcg t is a vatwh broader question. But w» 
w**t tak#ow how in future you aw going 
taap»qint the Chief Justice? On the basis 
of tint principle which has been laid down 
U^jhe Steel Minister? This wiU be applied 
ia jfotwe? I would like to know from the 
Hop, Minister, 1 request the hon. Minister 
to g(*e os a reply, if he can, whom a decision 
ia,tills case was taken to appoint the Chief 
Jqfttae of India? It was well-known 
that Chief Justice Sikri was retiring in the 
latfweek of April. The matter of appoint* 
«ont of Chief Justice cannot be left tiU the 
last day. It is a matter of high policy and 
Qqfe of the highest offices in the country is 
waived. Government should have been 
applying its mind to this matter well before 
the dale of retirement of Chief Justice Sikri. 
f should like to know when it was first 
deeded as to who would be the next Chie f 
Justioe or who would not be. Was it 
kept hanging till the judgement in the 
fundamental rights* case was delivered? 
Wj* it that only after the 25th of April, 
the Government started thinking on the 
basjs of the social outlook or the social 
philosophy di&closed iu that judgsment 
on Tuesday, who would be the Chief Jus-
tice of India and who would not be? Was 
that, the way this wsu done? It could not 
have been so . Therefore the decision 
must ltavc be* a taken much earluv and 
thil ** being vo’igiu to he given effba to on 
the bfesfc of the decision th.it has been 
gi\en in some cases and so$w of the obser- 
TfttiOM made by some o{*xhe judges We 
are entitled to say that some judgement 
it wrong bat wj should not necessarily 
impute motives to a particular judge and 
Chen say he was a reactionary on the basis 
of some observations here or that he 
was progressive on the basis of some obser- 
wgtons in another judgement. You then 
phlt and choose on the basis of your own 
predilections. There will be now compe-
tition among these judges to curry favour 
wi^h thevexeputive Government. Foi ins- 
tawao, t  have been raising this question: 
why do you oiler job and assignments to 
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retired judges? That is one of
dons principles that has cmpt in the judicial
set*-up of this country to lure those judges:
»f you keep yourself in the good books of the 
Government your future even after retire-
ment will be looked after. They will be 
parading before you with their certificates 
of social philosophy and political outlook 
to get appointments. Therefore, I  submit 
that the reasons which hav© been put for-
ward are not only contradictory; they are 
sterile.

The real reason was to single out one 
judge' for a vety Inconvenient and annoying 
judgement which was given. 1 need not 
elaborate. I am only sorry for Mr. Justice 
Grover and Justice Shelat because in order 
not to give the impression that a parti-
cular judgt has been singled out these two 
judges have also been clubbed with him. 
Otherwise it would have been too obvious 
even to the votaries of Indira socialism 
and that is the real object of this super-
session.

MR. SPEAKER : Shri Parashar . . .  
(.Interruptions).

SHRI S. M. BANERJEE : We only 
got one speaker even after extension .

• MR. SPFAJCER : The time taken by them 
was not more than the allotted time. You 
can count tt.

SHRI S. V. BANERJEE . In our case 
SUn MuWk i j -jw did not take more than 
25 minute*.

MR. SPEAKER : You do not know.
T know >i.

SHRF S. M. BANERJEL : Why should 
wc be superseded in the House. My P*uty 
should not be superseded like this.
18 Hrs.
MR. SPEAKER : There is no question 

of supersession here. Shri Parashar.

PROF. NARAIN CHAND PARASHAR 
(Hamirpur) : Mr. Speaker, Sir, it is rather 
paradoxical that on the one hand the spoke*- 
men of the Opposition should say that they 
agree with Shri Gopalan that they do not 
believe in the judiciary and on the other 
fapri, they should find out a point to crid* 
cise the Government for the copenKssfioai. 
of three judges, th is is a convenieet
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(Prot, Naraiaa Chaod Parah&q 
stick in their hands to whip the Government 
for what they think was not correct. In 
fact this fo & historical turn in the history 
of Constitutional march of the country. 
I would congratulate the Government for 
the bold decision that is taken and a clear 
Hnc that is given.

I  would refer to one of the editorials of a 
newspaper published from Delhi which is 
not a Congress paper—7** Times o f India 
editorial dated 28th April— says that 'the 
Supreme Courtis not a third chamber*.

SHRI PILOO MODY : That h not 
a Congress paper. Then whose paper is 
it? Government of India is the custodian 
of this paper. Perhaps this he doss not 
know.

PROF. NAR AIN CHAND PARASHAR: 
This is an important warning that the Sup' 
rctne Court cannot be the third c tu  nbsr of 
legislature. What is at m ui ts not the 
supersession of thtee judges or the appoint-
ment of the Chief Justice. What is at 
issue is the character of the Supreme Court 
In ail democratic countries, in thsir march 
towards the constitutional democracy, there 
havr been tiroes when there has h*en a con- 
fifct-a confrontation—between the judi-
ciary as such and Parliament. On the 
other hand, even in the U.S. . . .This 
has happened and 1 would just refer to two 
sentences from a book by Mr Samuel 
Krisiov entitled The Supreme Court in 
the Political Process*.

“In the twentieth century all this has 
been reversed. The modern Supreme 
Court reflects a Presidency sensitive to 
the Electoral College votes of Urge, 
liberal states with urban predominance 
end a Senate increasingly responsive 
to much the tame pattern. Presidential 
appointments take into account senato-
rial attitudes but reflect more nearly the 
President’s own and tend to make the 
Court more liberal than either branch 
of Congress, and oertatnly more so than 
the House of Representatives.”

In the past even the slavery was being 
defended by the Supreme Court off the 
U. S. We are very happy that the time has 
come when the Fifth Lok Sabha »  witnesa- 
ing that the reactionary forces have got a 
big blow and the frustration in the ranks of 

these people is. a symbo 1 of deep-seaiad

suspicion. Os the one hand Shri M i  
Chatterfee hope* that the m m  «T tie  
Justice A. N. BUy would be good for the 
country and on the other hand, be is castiftg 
serious doubts. May I ask the Opposition 
Members that by their ad* <*r by thdr 
criticism, are they enhancing the prestigi 
of the Supreme Court which they am to 
avowedly and protestingly trying to pr*» 
tact? By their speeches and by their p r*  
tests, they are bringing down the JigBltr 
and the respect In which the Supreme Court 
should be held hi this country. I  would 
say that there is another sentence afcoet 
the members of the bar* in the editorial 
by the paper referred to above. What 
they are doing is this. Thoy are vary mack 
championing the democracy. But leading 
members of the bar are making a sad mb* 
take in talking and putting across the view 
that the court can by Itself be a custodian 
of democracy.

In a democracy, Parliament is supreme 
and the will of the people as reflected Ik 
Parliament must make its mark and most 
shape the destiny of thts country. Secondly. 
I shall tell you that those people who aas 
criticising the supersession of the three 
judges would have done the same thing at 
the time of Justice Patanjali. When Pan-
dit Jawaharlal Nehru tried to put forward 
this view that there should be continuity 
in the tenure of the Chief Jasttce and that 
Justice Mukeijee should take over, the cotar* 
bined body of judges had said that they 
wanted Justice Patanjali to be the Chief 
Justice and not Shri Mukeijee. May I 
ask a question as to why they are singling 
out three judges saying that these ate the 
judges who have been victimised by the 
Congress Government for giving views 
against the Minister or Prime Minister? 
May I ask them whether in their view aH 
the other judges of the Supreme Court, 
except these three, are acceptable to them? 
If all the other judges who constitute 
a majority of the Supreme Court are accept-
able to then it »  ipso facto true that 
one Chief Justice cannot do grave harm to 
democracy, as they are now saying.

Mr. Miahra has very feelingly refoned 
to thea utobiograplty of Mr. Justice Mahajaa. 
"booking Back” who fortunately be-
longed to my State. May I remind hiai 
that the son of Mr. Justice M. C  Malayan 
has been elected from a parffamantary
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constituency of Himachal Pradesh and heis' sitting on these benches today. He
subscribes to the philosophy to whch we
are all now a party. May J remind the
opposition that one of the sons of Mr.
Mahajan is there as judge of the Punjab
High Court. Mr. Vajpayee referred to
this confrontation between a yogi and
commissar, between this and that. I
would remind him that Mr. Madhok would
tell Mr. Vajpayee the same thing about the
Jan Sangh, We say, yes;" this isconfron-
tation, The age of confrontation has
come, when there should be a confrontation
between those who champion the cause
of the masses and those who champion
the cause of a few money-bags, between
missionary and the mercenary. Till three
months ago, suits involving property worth
Rs. 20,000 or more alone could be heard
in the Supreme Court. May I know how
many people in this country have property
worth Rs. 20,000 or more? For filing a
suit in the Supreme Court, one requires
Rs. 1O,OJ for p. ying the fees of the advo-
cate and other expenses. So, in this poor
country, how many people can go to the
Supreme Court? All this noise is just
a humbug and show to let the country feel
that a grave harm is being done to demo-
cracy. I maintain that the march of con-
stitutional democracy is safe in the hands
of the Government and the Supreme Court

" cannot be given the right to arrogate to
itself the powers and programmes of a third
chamber. It is just a body to see that the
law is correctly interpreted and correct
decisions are taken.

I welcome this challenge thrown by Mr.
Vajpayee and I hail this confrontation be-
cause it will show clearly as to who is with
the haves and who is with the have-nets.
Let it be decided once and for all. Those
people who are having vested interests in
the seats of power would not allow any
kind of progress in this direction. Mr.
Palkhivala was given 39 days to argue his
.case but the Government advocate was
given just 21 days. Since he had to defeat
all the arguments which were put for-
ward, the Government advocate ought
to have been given larger number of days
but he was not given. I do not criticise
the personality of the judge or the
other. I' think all the judges are
-equally honourable. But ultimately it is
not the appointment of the Chief J us-

tice or the selection of a few judges but th
supremacy of the will of the millions of the
people of India that is going t -dctcrmine
the destiny of India. The vested interests
will get a staggering blow at the hands of
this Parliament, which is supreme.

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRl
H. R. GOKHALE): Sir, the issue
is a serious matter and does not admit of
any fun. It does not admit of acrimony,
high temper or imbalance. Let us, there-
fore, approach the issue in the spirit in
which it deserves to be approached. Some
of you on the other side may not see eye
to eye with what I am going to say. But
you will agree that the issue is funfamental
and of crucial importance and it will be
better for all of us if we do not deal with
it in a light-hearted manner.

It is unfortunate that some of those per-
sons who had recently bee 1 the Judges of
of the Supreme Court have themselves been
responsible for ma 'b; state nen s which
will denigrate the prestige of the j udiciary,
I do not have We capacity to match Mr.
Justice .Iegde's power of vituperation or
abuse. But all that I can say is by w at he
has said he has on y :;iven further justi-
fication for t:1C action which the Government
have taken.

The major is ue is, as has been stated by
hon. Members on both sides of the House,
what are the circumstances, what are the
considerations which should weigh with the
appointing authority in making the selection
of a Judge, much more so in making the
selection of the Chief Justice of the highest
court of the land. But, before I deal with
that question, there are a few collateral
matters, incidental matters, to which re-
ference was made in the course of the long
and arduous debate of six hours today,
which I would with your permission like
to dispose of first.

I thought the constitutionality of the
action taken was not seriously challenged,
although it was seriously challenged today
by the hon. Member on the other side, Shri
Shyamnandan Mishra. Some reference
to it was made by Shri Frank Anthony
also. You will remember that when the
other day I had the occasion to speak for
a short while and intervene in this discus-
sion, it was at the zero hour when there was
no full-fledged debate. It was unfortunate
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wege there ia ( the little and short statement ; 
tb^I*wanted to make. After that .it y m , 
oaiy yesterday inthe R^jy* S*W»a, andto- 
day ia thisHouse, that lam  w ^ g e ttin g  

opportunity of mentioning 
position regarding the issue 

ŵ Sch, la under discussion today. There* 
fa&  it hi not as if somebodydae was put 
up, Shri Mohan Kuaiwamangalam was 
put up, to make an exposition of the 
Government's polk?y, A» attempt we* 
made to suggest, aa it were, that what, he 
said w u something different from what 
government would have otherwise said. 
Sir, I disagree with that suggestion. And 
I would like to point out that while every 
one would have his own way of putting a 
on the basic understanding of the question 
there is no difference of opinion between 
me and Mr. Mohan Kumaramangalam nor 
between my other colleagues and myself 
asd Mr. Mohan Kumaramangalam... 
(Interruptions). During the long debate, 
la spite of the greatest provocation, X did 
not intemipt the hon. Members on the other 
side and I do expect they will extend to me 
the same courtesy now. I began by saying 
that all of you may not agree with me.

SHRI SHYAMNANDAN MISHRA : 
We are only trying to seek clarification.

SHRI H. R. GOKHALE : It is for the 
purpose of giving clarification that I am 
here. That is why I am replying to the 
debate at the end of the debate, the purpose 
being that I deal with most of the major 
points that have been raised in this de-
bate.

With regard to the constitutionality,
I may mention that on the first occasion 
I had applied my mind carefully to this 
question and 1 had no doubt in my mind 
that the order., of the President was fully 
in conformity with the constitutional pro-
visions. It appears from what the hon. 
Member, Shri Viswanathan, said today that 
there has been some misunderstanding 
on his part as to what I said. 1 did not 
•ay that the power did not flow from the 
Constitution, or article 124, to make the 
appointment of the Chief Justice.

S W  SHYAMNANDAN MISHRA :
< Your word* are there.

SHRJ H, R. GOKHALE : 1 do not 
say tfen atac&e 126 itsclf i* eaeughto derive

thfc pew*, i
n9 doubt I for the htterpwt^ion 
whfeh I was Putting befcre the House o* 
artfcje l24*j aa*e*titled?tp gain suppose 
ftp® a r t te fe o W ^ r tf id ;^ ,* ^  th a t t l*  
marginal note of articfe 126 refers to  acta* 
appointments althougkin the bodyof thif 

‘ article tlpm Is ao such iodfcatfem that Ifei 
should be confined only, to acting applonfr' 
meats. But It hasreferenoj to » case whiner 
a vacancy in the office of the Chief Justice) 
occurs and, when the Pteaifeat is e a tiM ' 
to ask any o n eo rth e  other of the puisne 
Judges off the Supreme Court to take op 
the position the acting Chief Justice, then 
I said what the constitutional position was 
that even in the case of acting appointments 
of short duration, it was very dear, under 
article 126* that the President wasr entitled 
to ask a lodge, whether junior or senior, 
to take up the position of the acting Chief 
Justice. I, gained support from this on the 
understanding of the plain language of 
article 124. There is no doubt in my mind 
that the power to appoint the Chief Justice 
rests with the President. (Interruptiont). 
You may not agree. You have put your 
point of view and I am entitled to put my 
point of view.

Looking at the first part of article 124, 
it refers to the appointment of Judges.
I will come to Dr, Ambedkar’s speech be-
cause a reference was made to Dr. Ambed-
kar’s speech in two or three speeches during 
the course of the debate. There is no doubt 
that so far as the appointment of Judges 
of the Supreme Court is concerned, these 
is an obligation on the President to consult 
such Judges of the Supreme Court or of the 
High Courts as he may deem necessary. 
It tt also quite clear, looking at part two, 
that if you have to appoint a Chief Justice., 
the consultation with the Chief Justice is 
not obligatory. But if you want to appoint 
a Judge, the consultation with the Chief 
Justice is obligatory. It is on this basis 
that I said, all that the article required 
was, you appoint a Judge after consulting 
the Chief Justice and other Judges aa he 
may deem fit and that is whoce the ot&  
gation to consult comes to attend.

It haa been said that it is true also lb the 
case of the appointment of the Chief Jus-
tice of India. With respect to that pofait 
of vie#, I do aot agree. There is no scope 
for any doubt on this question. The power
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flows from that article to appoint a Judge 
or a person who is not a Judge also as the 
Chief Justice of India.' {Interruptions). 
Let us not argue between ourselves because 
there will be no end to it. On most of the 
points, you wiU not agree with me. But 
when I speak here, I am not speaking only 
to convince you. 1 am not that much op-
timistic. ] am speaking through this House 
to the entire nation. The entire nation has 
been listening to the debate and it is my duty 
to put the Government’s point of view 
before the House.

SHRI SHYAMNANDAN MISHRA : 
It is our duty also.

SHRI H. R. GOKHALE : You have 
done it.

SHRI SHYAMNANDAN MISHRA :
I will have to rise on a personal explanation. 
He has been referring to me. Here are the 
jvords uttered by him. I have a right to 
reply to him. I rise on a personal ex-
planation.

MR. SPEAKER : Afterwards. Don't 
interrupt him in between.

SHRI H. R. GOKHALE : Therefore, 
my submission is, there is no doubt with 
regard to the constitutional validity of the 
appointment made in the present case.

A reference was made to Dr. Ambedkar's 
speech in the Constituent Assembly. I 
have read Dr. Ambedkar’* speech.

Dr. Ambedkar was considering three 
propositions in order to find out as to 
what is the best method to be adopted in 
India. It was present to his mind as to* 
what was the system in America. It was 
present to his mind as to waht was the sys-
tem in the United Kingdom. He has said 
that in America there is the necessity of 
confirmation by the Senate; the circums-
tances prevailing in that particular type of 
political system might have made it reason-
able for them to have adopted it, but in the 
•circumstances obtaining here, he did not 
•think that that was the proper system to 
adopt. He has given that view. About 
Britain, he says that Appointments are made 
by the Crown*. It is not quite clear to me— 
Dr. Ambedkar was the greatest of our 
Constitutional lawyers; therefore, when 
I «*y this I am saying with great deference 
and respect to him—; I do not know what 
kind of distinction he was trying to make; 
it & not cfaur because he did not elaborate 

l2~41M,SS/73

it—“appointments are made in England 
by the Crown”. The Crown in England 
does not make the appointments in the sense 
that the King or the Queen makes the 
appointments. In England they are made 
on the advice of the Council of Ministers. 
The same position, for all purposes, obtains 
here. We do not have the Crown, we do 
not have monarchy, we have the President, 
and more or less the same principle is 
contemplated in India also—the appoint-
ment is made by the President on the advice 
of the Council of Ministers.

With regard to consultation, I have reaJ 
that pait of Dr. Ambedkar’s speech very 
carefully. What he says that “wc have 
found a middle course which is suitable to 
India*'. As I pointed out, he has referred 
to Britain and said that appointments arc 
made by the Crown. With all rtspect and 
deference to him, I do not sec the di-
fference, but something must bfne been 
present in his mind, I am quite sure. He 
says, “Wc have evolved a middle course." 
It ts not onlj that Government advise; 
the President of India but there is some-
thing else, “namely, consultation betoic 
the appointment is made”. That is wh*.t is 
meant by his saying “we ha\c evolved 
a middle courst”. That is quite true. 
Therefore, to the extent to which consul-
tation is obligatory, as Dr. Ambedkar said, 
a middle course has been evolved in India. 
That middle course, in my respectful sub-
mission, applies to the situation where—
I am not referring to the High Court appoint-
ments; for the sake of the present appoint-
ment, lei us take the Supreme Court only 
—you have to consult the other judges, 
such of the othet judges as the President 
may deem necessary, and consult the Chief 
Justice of India necessarily when you make 
the appointment of a judge. I ha\e not 
been able to see how from the speech of 
l>r. Ambedkar it could be infeired that he 
also meant that \ou must consult white 
making the appointment of Chief Justkc 
of India also. On the conti ary, the articJc 
itself cscludcs consultation with the Chief 
Justicc of India when appointment of Chief 
Justice of India is to be made. So, that 
takes care of the first object urn that has been 
raised..,

SHRI SHYAMNANDAN MISHRA: No, 
that is wrong. (Interruption). I have quoted the 
Prime Minister’s reply in the Rajya Sabha.
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fifiUUH. R. GOKHALE i lhave notyet 
fiwsM. I cannot «*%  hope to satisfy 
•W jfM y. But 1 have to put my point 
of view before the House and that is what 
I $m endeavouring to do. The Priipe 
M W  reply also, which was referred 
to l*y the hon. Member in the course of his 
speech, does not alter the position at alt. 
It is a fact, which he stated, that consul-
tation has been done a  appropriate cases. 
(Intmuptims).

SHRI SHYAMNANDAN M1SHRA: No, 
no.

SHRI H R GOKHALE : Appropriate 
uinsultation has been done.

SHRI SHYAMNANDAN MISHRA : 
You arc not representing the position 
correctly.

MR SPEAKER ; Please do not interrupt 
bun every time in between

SHRI SHYAMNANDAN MISHRA : He 
is referring to my point, to what 1 said, and 
am entitled to tell him that he is not re-
presenting my point of view coneul>
1 have referred to the Prime Ministers 
roply. He is misquoting that reply Now. 
this is the position. After all this ts Parlia-
ment of India It is our Parliament and 
the Chaii has to be of help to us

SHRI SAMAR GUHA : If the hon 
Minister avoids mentioning names, then pei - 
sonal explanations can also be avoided.

w  («rfa>r) * ^  i

m ,  vr$ w r o f t  & 
arnntffer an?rr 1 1

A Judge—does it not include the Chief 
Justioe?

TOT $ t?W WTO WFRTFT TnWT 
^  t  I

SHRI H R GOKHALE : It does not.
1 have said it that it does not. 1 have also 
dealt with this

i  have already said that when you appoint 
a person who is not already a Judge, you 
have to undergo the procedure of consul- 
tattoo. 1 have started with that, that 
jui&t who is not already a Judge is to be 
appointed or a Member of the Bar is to

be appointed, a judge, before he can be 
appointed the Chief Justice, consultation 
with the Chief Justice is obiigatoiy. That 
is what I said in the beginning___

SHRI SHYAMNANDAN MISHRA ; 
Now, he has referred to thempiy of the Prime 
Minister which she made to a Question of 
Shri A.P. Chatterjee in the Rajya Sabha and 
she said that in appropriate cases consulta-
tions could be made. That was the Prime 
Minister’s reply.' 1 had quoted this ..

fWWW fWT (^$ S W t) : GfTFC 
srro % fa*?
Starr I  ?r f a  f i w  m v, *r
% fatT I

SHRI SHYAMNANDAN MISHRA : I 
am reading the wording of the reply which the 
Pi ime Minister made in the Rajya Sabha Tha 
is what 1 have quoted. The point of order* 
is that he is mtMcpresonting what 1 have 
said Is that not a point of order9

SHRI C M STEPHEN : It cannot be 
a point of ordei Point of order t elates to the 
enfoiccment and interpretation of the Rules 
of Procedure He can rise on a point 
ol explanation not a point of oider

SHRI SHYAMNANDAN MISHRA : He 
is misquoting The Prime Minister said 
“In any case, all appointments oi Judges 
in the High* Courts and the Supreme Court 
as well as the Chief Justice aie made by 
the President in accordance with the pro-
visions of the Constitution and after appro-
priate consultation”— not consultation*, 
in appropriate cases He is misquoting 
me

SHRI H R. GOKHALE : l» does 
not make any difference

Then, it is unfortunate that in the course 
of the debate, certain references were made 
to the present incumbent of the high officc 
of the Chief Justice of India, it is not 
necessary for me to refei to all those innu-
endos, but to one in particular, it is my 
duty to refer becausc according to me, 
it ts a balatant attempt not only to impute 
motivations to the Government but also 
to the Chief Justice of India. It was said 
in the course of the speech of one hon 
Member that there were prior consultations 
with the Chief Justice of India to take an
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assurance from him that he will decide 
cam  favourably to the Government. No-
thing can be a greater falsehood than this.
1 had occasion to say this in the other 
House hot I had to repeat it to-day that 
no Minister is worth his salt if he asks for 
such an assurance and no Judge is worth 
his salt if he gives such an assurance.
I did it for the sake of the record because 
it was a veiy wiong thing to say and make 
an allegation of that type Sir, there is 
a lot of misunderstanding as to what i& the 
altitude of ihe Government, what is the 
bask polity of the Government which it 
adopts in rh<* matter of select on of Chief 
Justice of the Supreme Court of India. 
The word Committed judges has been 
freely and frequently referred to. I have 
no hesitation in saying that the Government 
is not interested in having commuted judges 
i*> the sense in which that woid has come 
to be used and understood now. More 
than any one else the Government is ver> 
keen and will see to it that India will have 
a strong and independent judicial y, and 
that judges will function according to their 
oath without fear, illwill, affection oi favoui. 
'fhcielorc. the idea in making the appoint-
ment is not at all that the independent? 
of the ludteiary'should be affected. I 
want to make n brief reference to this as-
pect of the mattet because much has been 
said and mam of the arguments also over-
lapped

It has been said that if you do not appoint 
the seniormost person, according to con-
vention, then, the democracy is in danger, 
independence of the judiciary is in danger, 
and so on. Does the independence of the 
judiciary depend on the temptation to get 
this high office? Are our judges made 
of that poor stuff? That is, that if this 
is denied to them, they will forget the soath 
which they have taken ? Has this happened 
in India for the last 25 years? In the High 
Courts numbers of appointments have 
been made like this and even in this period 
number of judgements have been made 
striking down legislative actions, striking 
down legislations, executive action of the 
Government, hotding cases against the 
Government. It has not affected the in. 
dependence of the High Court. How 
can yon say that it is going to affect the 
^dependence of the Supreme Court, al-
though it is done constitutionally, although 
it is constitutionally permissible?

I regret to say that certain accusations 
have been made of Government bringing 
in politics. It would have been better 
understood if it had been said that for 
political reasons of their own they are 
introducing a political controversy in this 
matter. Politics is not there in what the 
Government has done. Politics is there 
only in the manner in which, in the coacer- 
ted way by which some members of the 
opposition have been utilising this oppor-
tunity for the purpose of attacking Govern-
ment and attributing motives to Govern-
ment. Let us face the issue straightway 
because that is the issue on which 1 have 
to be frank with the House. The impres-
sion which was given was that judges, as 
it were, were like supermen or demi-Gods. 
that they have no opinion, have no predelic- 
tions, have no prejudices, have no bias 
etc. Every judge, whether of the Supreme 
Court or of the High Court, or for that 
matter of any other Court, like any other 
man is subject to aQ these prejudices, all 
these opinions, the bias and the predelic- 
tions. I don’t want to take the time of 
the House giving so many quotations. 
There are plenty of them giving the experi-
ence of very eminent and learned judges 
at a time when this issue was not any part 
of a controversy. But I would only 
quote a two-line and a very telling quota- 
tion from an American judge who says 
thus :

“The great tides and currents which 
engulf the rest of men do not turn 
aside in their course and pass the 
judges by."

Judges are subject to all influences of these 
tides and currents, and you cannot blame 
them for this. I am not blaming them 
for this. In fact, I would be sorry if the 
judges were so immune to what is happening 
all around that like stones they do not react 
to anything that is happening around. 
Judges do react one way or the other.

The impression given that by saying 
that judges have to have an awareness or 
a special social philosophy, we are saying 
something new, ignores the fact that even 
in the courts as they are constituted today, 
much before the present appointment o f  
the Chief Justice was made; there have 
been judges with social philosophies and 
there have been judges with positive views
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(Shri H. R. Gokhale]
on social, economic and political matters 
and these v m w b  and philosophies are re-
flected in their judgements.

Mr. Justice Hegde said that we were 
going to have committed judges. 1 have 
already said what I wanted to say, namely 
that we do not have committed judges in 
the sense in which that expression is used. 
But probably Mr. Justice Hegde’s definition 
of committed judges is that if a judge is 
committed to the status quo and if a judge 
is committed to the philosophy of the by-
gone centuries then he is independent and 
he is all right, but tf a judge is wedded to 
social change and ideas and the currents 
of modem life then he is not independent.

I am saying this with a sense of respon-
sibility, and I am not saying this because 
of any want of respect for the learned 
judge Mr. Hegde. I have always held him 
as a person in high regard, and I do not 
dispute his right to have his own opinion 
and views. It is natural that people react 
differently on different occasions and on 
different issues. But Mr. Justice Hegde 
haa a philosophy and a social outlook of 
his own, not only after he got out of the seat 
on the dais of the Supreme Court Bench, 
but even when he was a sitting judge of 
the Supreme Court; not to talk of his 
observations and his views which can be 
gathered from judicial pronouncements 
which have been made from time to time 
by the learned judge, I am talking of his 
known views which he has uttered on the 
public platform in the course of the last 
several years. I think 'that it was asked 
by some Member, perhaps Shri Frank 
Anthony, I am saying this subject to cor* 
rection, with reference to a veiled attack 
on ray hon. friend and colleague Shri S. 
Mohan Kumaramangalam, that if you do 
not have faith in parliamentary democracy, 
then how democracy could be protected.
1 agree that if a man does not have fkith in 
parliamentary democracy, then democracy 
in the hands of such a men is in danger; 
and two or three years back, when Mr 
Justice Hegde spoke on a public platform, 
at a lawyers' conference at Bangalore— 
and this is not on hearsay, because T was 
present at the conference myself, and the 
speech b  also available—and said that he 
thought that the parliamentary system of 
government was not suitable to the genius

of India, and he advocated that India should 
have the Presidential system of government. 
It was an expression of a view on political 
matter, when he was still a Judge of the 
Supreme Court.

SHRI SHYAMNANJDAN MISHRA : It 
is not negation of democracy.

SHRI H R. GOKHALE: It is not nega-
tion of the democracy; that is what my hon 
friend says. That was why I began by 
saying that it is felt that if a judge has vmjwn 
which are in conformity with the idea* of 
status quo, then, of course, it is not against 
democracy; that is a different matter. 
But, here, Mr. Justice Hegde was challen* 
ging the very fabric of the structure of our 
Constitution where we accepted parlia 
mentary democracy as the most suitable 
to the genius of our country. I am not 
disputing his right to hold that view. On 
the contrary I am saying that it is his right 
to hold that view. Someone else may 
even say, after all, we had a certain system, 
it is now time that wc have a second look, 
and the country should have another sys-
tem. I am not objecting to any person, 
much less Mr. Justice Hegde, holding a 
view of that kind.

To say that a Judge has no views, no 
outlook, no prejudices and biases and no 
political opinion is, I think, to ignore 
realities.

He delivered a speech to the Bharatiya 
Vidya Bhavan some months back on a 
subject called 'Perspectives of the 
Constitution*. It will be too much if I 
refer to the whole speech.

SHRI SHYAMNANDAN MISHRA ; 
Please read out some portions.

SHRI H. R. GOKHALE : I am coming 
to the nuuor portion. He made a quotation. 
It is usual that when you quote something, 
you want to rely on that quotation and ex-
press your view in support of it. He quoted 
Irom the remarkable book Asian Drama 
by Myrdal. It contained a quotation which 
expressed the views of the eminent authoi 
on political matters, After quoting that 
these were the observations of Mr. Justice 
Hegde ;

“The place of wise and independent 
' advisers was taken by courtiers ami
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self-seekers. There appears to be 
a keen search for yes-men”.

What was ho doing if not talking politics. 
If ray hon. friends say, as they are entitled 
to say, that this is the position in the country 
and this is bad for the country, t can under- 
stand it. But it docs not lie in the mouth 
of a sitting Judge of the Supreme Court 
to reflect on ths composition of the Govern-
ment and say that it is composed of people 
who are courtiers and yes-men.

SHRI SHYAMNANDAN MISHRA: He 
was quoting Myrdal.

SHRI H. R. GOKHALE : Therefore, it 
is wrong to say that Judges have no 
opinions. 1 do not dispute then right to 
have these opinions.

SHRI SAMAR GUHA ; Bom your 
urgumiat’*, the inference is that for his 
political opinion, he has been bvpassed

SHRI H R. GOKHALE: I am coming to 
it. Dot not be impatient. I will answer it 
squarely, whether you agree with me or not.

SHRI SAMAR GUHA : This is not a 
dictated democracy.

SHRI SHYAMNANDAN MISHRA :What 
does Myrdal mean? You have got flatterers 
and ptycophants.

SHRI H. R GOKHALE : Not just quot-
ing him. Aftei quoting him with approval, 
these were his observations. What I 
quoted was not Myrdal’s observation. 
This was Mr. Justice Hegde’s observation. 
If I was not clear before, let me mike thut 
clear, that what I was quotating was not 
tho learned author of 4tkw lhamu hut 
Mr. Justice Hegde.

Again, I say I haso no objection to Mr. 
Justice Hegde having his views. In fact, 
this is in support of what I am saying that 
Judges do have views. They do have 
political philosophies. Like all human 
beings if they have views, you cannot blame 
MLr. Justice Hegde for having them. I am 
not blaming him foi having those views. 
What I am saying is that to proceed on the 
basis like a person who is amoral and also 
apolitical, that he does not think this way 
or that way, is a line of thinking which is 
based on an illusion, which is not based 
on realities.

SHRI SHYAMNANDAN MISHRA : 
Who said that ?

SHRI H. R. GOKHALE : You have 
not said that; but you were not the only 
member to speak in this debate.

SHRI SHYAMNANDAN MISHRA: No-
body has said that.

SHRI S. A. SHAMIM : There were only 
two main speeches (Interruptions).

SHRI H. R. GOKHALE: I want to make 
it clear that we have not taken into account 
political considerations, as are taken into 
account in many other countries for the 
purpose of this appointment. The reference 
to the other countries was only for this 
limited purpose of showing that even in 
countries where it is almost unanimously 
accepted that a democracy of the type which 
we have envisaged exists and a judicial 
system which is the same or similar to 
ours exists, not only are the known views 
of a person taken into account, but the fact 
that he had a political past is regarded 
as a plus point in the matter of selection 
of a judge or to a high position in the judicial 
hierarchy. We have not done anythihg 
like that. 1 believe Justice Ray has no 
political past. We have not taken any 
political considerations into account. Why 
should this be a matter of consternation 
and shock m India? I was very sorry 
to hear Shri Frank Anthony—-unfortunately 
he is not hcie —express the view that the 
difference between other countries and this 
country is that in our country democracy 
had not taken deep roots. In spite of the 
fact that this country has been facing diffi-
culties of a very big magnitude, democracy 
ha.s established itself tn this country and 
the people ot our country have gained a 
reputation of being the largest democracy 
in the world. I think it is wrong to deni-
grate the political genius of our people by 
saying that here are our people who are 
not able to understand things, about what 
is democracy, as the people in America 
or in England or in Australia or in Canada 
do.

The real trouble is that it was so embar-
rassing for some to find a situation in 
America, England, Australia and Canada 
where they have that provision there, politi-
cal past as a plus point, and then to make 
out a distinction by saying that you do 
not look at that.
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Here I have made it absolutely dear that 

the political past experience served as the 
necessary prerequisite for the purpose of 
the plus point in the matter of appointment 
of judges. There is nothing to be shocked 
about it as if something has happened and 
heavens have fatten and it has not happened 
anywhere in the world and it has happened 
only here*

What is the purpose? In the appoint-
ment to the high office you take the back-
ground and the social outlook of the person 
hUo consideration. It is only in the Su-
preme Court or High Court that matters 
of high constitutional importance affecting 
the public affairs come up for discussion. 
It is there that an understanding of men 
matters, as the Law Commission has put. 
A person is appointed to the high office. 
How do you find out? Some body asked 
in the course of the debate. It is not on 
the ground that a tnan holds leactionary 
views or progressive views* as Mr. Chatterjee 
had practically at the end of the debate 
wanted to suggest. Reactionary and pro-
gressive are relative terms I do not wish 
to use them. What I said was that thtie 
was something like what the countiy u*- 
gards as socio-economic philosophy. It 
is not a political party, it is not a question 
of the ruling party. It is defined, for 
example it is indisputable that we have 
adopted socialist pattern of sodeH as the 
basis of our future evolution of social and 
economic policy.

SHRI SAMAR GUHA : That has to be 
enshrined in the Constitution. Only then the 
judges will interpret it according to the 
Constitution.

SHRI H. R. GOKHALE: For example we 
regard secularism as our basic tenet. There 
can be hardly any dispute that we cannot 
have untouchabiiity in this country and we 
regard comntunahsm as an evil so far as 
this country is concerned. We know that 
wein India want progress in certain social 
directions. It is to give effect to the will 
of the nation, to the will of the people that 
all the functionaries of the agencies which 
make up this federation have to function so 
that progress has to be made.

As the time when we thought of these 
matters the Supreme Court judgement in 
the rcent constitutional amendment was 
not available, but the House remembers

*ith what overwhelming majority the two 
Houses of Parliament passed the 24th 
amendment to article 368. It was to give 
effect to the principle that Parliament in 
this countiy is sovereign and that no Court 
or no authority howsoever high can stand 
in judgement over the will of Parliament. 
We proceed on the basis that Parliament 
reflects the will of the nation through its 
elected representatives, and yet how the 
philosophy and outlook of a judge can work 
in decisions can be found in the recent 
observations it made by Mr. Justice Hegde, 
dealing with the questions how much 
sovereignty and how much representative 
character can really be attributed to Parlia-
ment. The Judge said that a thing might 
be passed by two thirds majority, but tt 
might not reflect the will of the people.

SHRI SHYAMNANDAN MISHRA : 57 
per cent of the people are against you.

SHRI H. R. GOKHALE : It might em-
barrass you, but this is the quotation taken 
from the judgement of the learned judge 
in the recent decisions in the Supreme Court • 

“The assertion that either the majoritv 
of members ol Parliament oi even
2 Ird members ol Parliament speak 
on behalf of tlvc nation has no basis 
in tact. Indeed it may be possible 
for the ruling parts to cany through 
impoitant constitutional amendments 
even after it has lost the confidence 
of the electorate ..Therefore tt 
will not be correct to say that 
whenever Parliament amends the 
Constitution, it must be held to have 
done it as desired by the people."

This is based on the philosophy. I 
do not dispute his integnty; I am not saying 
that he is not entitled to have this view. 
But, here is a social philosophy reflected 
in a judicial pronouncement.

As against that, the present Chief Justicc 
of India-—1 am going to trace the history 
which is a very important matter because 
this is a matter in which a lot of misunder-
standing has been created and it has got to 
be cleared-—on this very impartant itsue 
says :

"The amending body to amend t«w 
Constitution represents the will ol 
the people.”

But this Is not only with regard to Artfck 
368 bccause that was a major issue. 1°
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fast, we had our quarrels over Goiakuath’s 
ease on the light of Parliament to amend 
any provision of the Constitution. That 
was the issue at stake. This momentous 
case went on for months and months toge-
ther where elaborate arguments were heard. 
Out of 13, 11 judges have delivered their 
judgements. In this case, we are told 
that Parlaiment cannot be said to really 
represent the wishes of the people. Even 
though it may have tow-thirds majority, 
it may have lost the confidence of the poepie. 
That is alt decided by Justice Hegde although 
others do not believe in this. Is it not im-
porting into the judicial prononucemcnt the 
political philosophy in the understanding of 
tho matter? 1 am not quarrelling with 
him. Don't be under the impression that the 
judges do not import the political philoso-
phy in their judicial pronouncements.

This is not all. The House is aware 
of the bitterness and the feeling of frustra- 
non crcatcd by the judgments of the Supreme 
Court in the past on Article 31(2), We 
know that there had been pronouncements 
repeatedly made in the past when the At tide 
hud been upheld. The Foui th Amendment 
had held that the adequacy of compensa-
tion cannot be gone into. I* had been 
held that compensation need not be nvnket 
value Only a little timebefoie the bank 
nationalisation case, the Supieme Couit 
had elaborated this in the Shantilal Manga I- 
das Case* And yet what happened in the 
bonk nationalisation case? In the bank, 
nationalisation case you go back where you 
were. You must pay the market value. 
Article 31(2) was really the result of the 
Fourth Amendment. The amendment was 
rendered completely nugatory to allow it 
to remain so. But. 1 must say that on that 
we went again to the Supreme Court. 
Now this issue was there. What is the mean* 
his of the word ‘amount’ 7 Why did we 
introduce the upward amount? To say 
that this is the wilt of the Parliament that 
if property is acquired for a public purpose 
in furtherance of the public policy, it is 
not obligatory to pay the compensation, 
that is, at the market value, as interpreted 
by the ‘Supreme Court. This ts what the 
Parliament, In Its wisdom, desires to do in 
a particular case, is a nrntter which is not 
Htsttefiable. That was the objcct.

 ̂ Now, look at the differing approaches of 
the burned judges. Mr. Justioe Hegde says:-

“The Court cannot go into (he ques- 
tion whether what is paid it is payable 
is compensation. It can only go into 
the question whether the ‘amount’ 
in question was arbitrarily fixed or 
illusory or whether the principles laid 
down for the purpose of determining 
the ‘amount’ payable have reasonable 
relationship with the value of the 
property acquired or requisitioned". 

Therefore, you may put in the word 
‘amount*. That is not compensation. We 
shall determine what is the reasonable 
relationship between the value of the amount, 
that is, market value and what you have 
paid. The view taken by the learned judge 
in this whole matter has again put us in 
a nebulous state; we were put back to the 
position prior to the passing of the 25th 
Amendment. I am determining the philo-
sophy, opinions and views of the judges 
on the basis of their judicial pronounce-
ments. I can use Mr. Hegde’s speeches 
because he was making speeches. In the 
ease of others, we do not have public 
speeches. Fortunately others do not very 
often go and make speeches in public.

As against this, Mr Justice Ray said : 
In fixing the amount, the Legislature 
will act on the general nature of 
legislative power. The principle may 
be specified. The principle 
which may be acted upon by the 
legislature in fixing tho amount may 
include considerations of social jus-
tice as against the equivalent in value 
of the property acquired. Considera-
tions of social justice will include 
the relevant Directive Principles, parti-
cularly in Article 39(b) and (c). The*: 
principles are to subserve the common 
good and to prevent common detri-
ment. The question of adequacy 
has been excluded from Article 31(2} 
by the Constitution Fourth Amend-
ment Act. It cannot be said that the 
legislature would be under the neces-
sity of providing a standard to raeawc 
an adequacy with reference to fixing 
the amount. The Constitution does 
not allow judicial review of a law on 
the ground of adequacy of the amount 
and the manner as to  how such amount 
is to be given otherwise than in cash- 

The difference in approach to social matters 
and to the interpretation of the wiil of Partia* 
ment and what Parltamett rcg&rdt as para-
mount H very obvious, not because of
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dishonesty or want of integrity 1 would 
never say that—but because,it is born 
out of a social philosophy and conviction 
which is embedded in the mind and thinking 
of a judge, as in the case of all other men

SHRI SHYAMNANDAN MISHRA : 
Then why did you give Rs 55 lakhs to the 
Birlas foracquiring the Birta house*1*

SHRI H R GOKHALE : Let Ui not go 
into extraneous matters now. Let us look at 
article 31C The House is aware undei 
what circumstances it became necessary 
tor Parhment to introduce this new article 
It made in a sense a very novel and far- 
reaching approach to constitutional pro-
blems inasmuch as for the first Ume it gave 
supremacy to the Directive Principles ovu 
the Fundamental Rights Paihament had 
leamt from experience over the course of 
year*. what had been the result of the political 
philosophies of judges having been brought 
m honestly by men of intergity in interpre 
ting the legislations, whether constitutional 
amendments or otherwise, passed by Parlia-
ment. Here is it relevant to refer very 
briefly to one thing Somebody said, why 
did you not appoint so and so when Ik was 
in the minority in Golaknath’* case0 1 
think it is running away from the mam 
point Golaknath’s ease was certainly 
not the Srst although it was,the one which 
gave the hardest blow on the will of the 
people Theie have been cases before

w  fanm arsrer *rp?*r, ^nr 
v r  snr* $ i m t  wgtew fsrc

n #  f m  i  i cr> t t t
ftp f m

7 t i t  f *  *  snr-
wgw W w rflp r  *  »

MIL SPEAKER : That is an accessible 
document Why should they give n ')

SHRI VL R. GOKHALE:! will not quote 
any more because I think I have quoted 
enough to indicate what it my point of 
view why ! am quoting fc not to say that 
X judge is bad or is not having integrity 
or ability or capacity or honesty.
It is a question of an outlook of ft Jud*. 
Whether he tikes it or not, he imports and 
brings it into his judicial pronouncements.

w s fvm $  • « r i n a f f o r  *  
arftronpc % if f  \ t o  «*if*per- 

m  v  arrc £  *r* t t
^ r f w  w  i

SHRI H. R* GOKHALE ;
for Hindus not the be-all and 

end all oi the mattei That is vhat 
1 am sayini?

fa ro s rr  «pr |  i

SHRI H R GOKHALE : 1 had not 
iintshed Before that he interrupted me f«i 
justice Ray you have the combination of a 
person who upholds the i ight of society m 
respect of property and in him you have *i 
person who upholds personal liberties 
Why should we torget it so soon >
I will not quote any moie, because it is 
unnecessary to quote more

The impression given is that when the 
Government is saying “we have to take mu> 
account the social outlook * it has said 
something revolutionary, out of the way, 
and something which hasnot happened be-
fore is happening no* That is not so 
It has happened ill the time in the hutorv 
of the Supreme C ourt and High Courts 
for no fault ot anybody It is m the nature 
of things, whether a human being is a Judg*. 
or not, to have a philosophy If he has 
to function a* a human being, consciously 
or unconscious.lv he has to import his phi 
losophy into the judicial pronouncements

The Golak Nath case was m 1%7 ty c 
said that if we are wrong, we will correct 
the Constitution, amend the Constitution 
We amended the Constitution We saw the 
same thing in the Bank Nationalisation 
case The Golak Nath case came after two 
previous decisions where the complete 
amending power of Parliament has been 
upheld by the Supreme Court The Bank 
Nationalisation case comes after article 31(2) 
had been interpreted to mean that comperi 
sation payable was not justiciable and not 
the market value In the Princes Case thi 
Supreme Court had given a judicial pronoun 
cement that whether you recognfee the 
Ruler or not, or whom you derecognise,
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is a  political act. Hens they thought that 
It was not a political act, they can go into 
the question because it was a constitutional 
question. Where do we go? The O o rt may 
decide against us, but we are entitled to 
know what is the mind of the Court. Has 
it a mind when it changcs its pronounce-
ments from time to time? when public 
policy and public legislation has to depend 
on the law laid down by the Supreme Court, 
if the Supreme Court goes on changing from 
time to time, how are these people who arc 
concerned with the implementation of public 
policy to function?

The reason why 1 mentioned or quoted 
those cases was not to throw out anybody 
because he was agamst us in the Golak Nath 
case or with us or bccaui* he was against us 
in the Bank. Nationalisation utse or with u.s. 
That hardly relevant. The idea k  it 
you look back over a reasonable period of 
years and take the judicial pronouncements 
of various eminent individuals, you will 
be able to arrive at an objective basis, a 
rational conclusion, as to what outlook or 
what view a person has with regard to 
matters with which this Parliament, and 
through this Parliament the people of this 
country, arc fundamentally conocrncd. If 
this Jb what we have done, I have no apology 
and I need not be apologetic in supporting 
the appointment of Mr. Justice Ray. Mr. 
Justicc Ray hu> a Jong and outstanding 
career as a judge. He has no political bias 
In one w\e *i nun muj give a judgment m 
favour and in another case he may give a 
judgment .igamst a particular party. That 
does not really give an indication of his 
outlook. We have to give a chance to all ol 
ihem It' find out how they react on basic 
national issues

I am q u j«c  sure that even alter all this 
hue and cry the Supreme Court of India will 
remain as. a firm foundation of democrats 
in this country.

It b  regrettable that thn> has been exploited 
for political purposes. It is more regrettable 
that the Judges themselves should have gone 
on and participated in seminar organised 
by political parties. It k. much more regret-
table that one of them & yet a sitting Judge 
of tttt&ipreme Court and I have no words. 
to<«tjticfec him. The point is, bkw it is that 
suddenly *« a day after the resignation, one 
waJte» W  to find his views are in tune with

political parties. One does not' form hi* 
views overnight.

Therefore, when we say or for that 
matter when it is said that the philosophy 
or the awareness which a Judge must haw as 
a human being irrespect of important mat-
ters, it is not a demand that a Judge should 
be “committed”. It is, on the contrary, a 
demand that a Judge will be committed to 
nothing else but to the Constitution itself 
which includes the Directive Principles. 
The Directive Principles in a nutshell 
contain a philosophy of the Constitution. 
When you see that vthal the Judge says is 
against the philosophy of the Constitution 
itself, then I do not think any Government 
which has any sense of lesponsibihty or an> 
Parliament which seeks to represent the 
people can take the view that we wiH put 
people there who will not implement the 
philosophy as enshrined in the Constitution 
itse/r

It is not iccently that these questions have 
arisen. These questions have arisen from 
time to time. Some hon. Members said that 
I referred to America. We must refer to all 
the countries because situations similar to 
this have arisen everywhere. 3 think, it is 
very important that I put before the House 
a statement made by President Roosevelt. 
I want to read « small extract from the 
bioadcast address of President Roosevelt 
delivered on March l>, 1937. It is very telling 
because Jt deals with j  situation, moR or 
less, similar to ours, t quote :

"When the C ongress has sought to 
stabilise national agriculture, to improve 
the conditions ol labour, to safeguard 
business against unfair competition, to 
protect our national resources, and in 
many other ways, to serve our clearly 
national needs, the majority of the Court 
has 'n  assuming the power to pay on 
the wisdom of these Acts of the Congress, 
—and to approve or disapprove the public 
policy written into these laws. That is 
not only my accusation. It is the accusa-
tion of most distinguished Justices of the 
present Supreme Court . . .  In the face 
of these dissenting opinions, there is no 
basis for the claim made by some members 
of the Court that something in the Consti-
tution has compelled .them regretfully 
to thwart the will of the people. The 
Court in addition to the proper use tv
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its judicial functions has improperly set 
itself up as a third House of the Con- 
gress—a super-legislature, as one of the 
Justices has called it—reading into the 
Constitution words and implications 
which are not there and which were never 
intended to be there. We have, there-
fore, reached the point as a Nation where 
we must take action to save the Consti-
tution from the Court and the Court 
from itself. We must find a way to take 
an appeal from the Supreme Court to 
the Constitution itself. We want a Sup-
reme Court which will do justice under 
the Constitution—not over it. In our 
courts we want a government of laws 
and not of men. 1 want—as all Americans 
want—an independent judiciary as pro-
posed by the framers of the Constitution. 
That means a Supreme Court that will 
enforce the Constitution “as written that 
will refuse to amend the Constitution h> 
an arbitrary exercise of judicial powet- 
amendment by judicial say-so. It does* 
not mean the judiciary so independent 
that it can deny the existence of facts 
universally recognised Thos>e oppo-
sing this plan have sought to uionsc 
prejudice and fear b> crying that 1 am 
seeking to ‘pack* the Supreme Court and 
that a beneful precedent will be establi-
shed. What do they mean by the wouls 
'packing the Court?' Let me answer this 
question with a bluntness that will end 
all honest misunderstanding of m> put- 
poses.

“If b> that phrase it is charged that 
I wish to place on the Bench spineless 
puppets who would disregard the law 
and would decide specific cases as I wish 
them to decide, 1 make this answer : 
that no President fit for his office would 
appoint, and no Senate of honourable 
men fit for their office would confirm, 
that kind of appointees to the Supreme 
Court.”

This was what President Roosevelt said in 
1937 when the New Deal legislation was 
under challenge.

It is not as if we in India are saying this 
for the first time because as far back as 
1949 our great* Prime Minister, pandit 
Jawaharlal Nehru, uttered these historic 
words in the Constituent Assembly :

MNo Supreme Court and no judiciary 
can stand to judgment ovar the sovorign 
will of ParHaawat representing the *Hl 
of the entire community, if we go wrong 
hose and there, it can point it out, but in 
the ultimate analysis, where the future 
of the community is concerned, no judi-
ciary can come in the way. And tf it 
conies in the way, ultimately the whole 
Constitution is a creature of Parliament 
. . .  it is obvious'that no court, no system 
of judiciary can function in the nature of 
a third House as a kind of Third House of 
correction. So, it is important that, with 
this limitation, the judiciary should func-
tion . . .  ultimately the fact remains that 
the legislature must be supreme and must 
not be interfered with by the courts of 
law in such measures of social reform.**

Our great architect. Pundit Jawaharlal 
Nehru, said it a far back as 1949. When 
1 am saying today is this. We do not want 
the Supreme Court's independence to be 
fettered at all. In fact, wc want a strong and 
independent Supreme Court, but a Supreme 
Court which will decide undet the Consti-
tution and not over it. It is for us now to 
say that we want to take the appeal from the 
Supreme Couu to the Constitution; because 
otherwise in some of the judgments wheie 
do you get this idea that the power of Parlia-
ment, as lead in the Constitution, & abso-
lutely clear and without an> limitation 
They say that there are some basic features; 
this is a limitation not written m the Consti-
tution but introduced in the Constitution by 
judicial say-so. That is exactly what wj wil\ 
not allow to happen. We do not want that to 
happen in this country. Wc will be failing 
in our duty if we do not take steps in this 
vital matter to see that we appoint inde-
pendent and strong judges who will uphold 
the Constitution and not sit over it, who will 
decide matters not in accordance with their 
political outlook but in accordance with the 
outlook and the philosophy as envisaged 
in the Constitution itself, in accotdance 
with the views accepted by the community 
at large, by the country at large, and in the 
direction in which this country Is seeking to 
go. 1 do not think any further elaboration 
is necessary.

In the end I would add this that it i* 
unfortunate that judges have been brought 
in and references have been made to indi-
vidual fudges. When 1 referred to Jkftiges
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1 never meant any disrespect to the individual 
judges. I  thought I was entitled, and I am 
entitled to look at the judicial pronounce-
ment of a judge. Once they are rendered* 
they become public property. Therefore, 
without making any allegation, without 
attempting to refer to the learned judge who 
went out of his way to make all kinds of 
remarks, 1 would only say that I do not think 
they deserve any reply. AH that I want to 
say is that we have no animus against these 
individuals. As the Law Commission itself 
has said, when certain persons are super-
seded, h does not mean any disrespect to 
them, because the considerations are di-
fferent. Jt is interesting to note that the 
present Chief Justice himself has struck 
down laws made by Parliament. Only in 
the very recent past he was a party to the 
decision striking down the Maintenance of 
Internal Security Act as well as the Govern-
ment's order regarding newsprint control.
I wish to make this abunduntly cleai and 
then I will concludc. We are in no wav 
interested in having a pliable or weak court.

On the contrary, it is the cardinal principle 
ot ours that the court must be independent 
and strong. But independence and strength 
in a court by itself will be of no value with-
out an understanding of the deepei forces 
of to-da> which motivate the millions and 
millions ot our countrymen who want a 
new and better life and our justification Ioj 
doing what we have done is that we heln\e 
that the gentleman who to-day adorns 
that high position of Chief Justice of India 
has shows that not only in terms of his 
knowledge and understanding of law, of 
independence of thought and action he 
ranks among the leaders of judicial pro* 
fession in our country but' also that he 
possesses an understanding of where our 
country is going and where all of us want 
to go, to transform a great country to the 
India of our dreams.

Thank you. Sir.

M.I7 hr*.
CONSTITUTION (AMENDMENT) BILL* 
(Amendment o f articles 248, 250, etc.)

SHRI SAMAR MUKHERJEE (How* 
rah): I beg to move for leave to introduce a 
Bill further to amend the Constitution of 
India.

MR. SPEAKER : The question is:

“That leave be granted to introduce a 
Bill further to amend the Constitution of 
India.

The motion »v<s adopted.

SHRI SAMAR MUKHERJEE : I 
introduce fthe Bill.

WILD LIFE (PROTECTION) 
AMENDMENT BILL*

SHRI RANABAHADUR SINGH
(Sidhi) * 1 beg to move for leave to htro- 
duce a Bill to amend the Wild Life (Protec-
tion) Act, 1972

MR. SPEAKER : The question is

‘That leave he granted to introduce
a Bill to amend the Wild Life (Protec-
tion) Act, 1072**

The motion uvn adopted.

SHRI RANABAHUMJR SINGH ! 
inttoduce the Bill

MR SPFAKLR * Next Bill is withdrawn.

NfcTAJI NATIONAL ACADFMY BILL*

SHRI SAMAR GUHA (Contai) 1 
request for leave to introduce a Bill to 
provide for the establishment of the Netaji- 
National Academy to disseminate know-
ledge on various important subjects, such 
as •

(a) Economics oJ Planning;
(b) Comparative political philosophies;
(c) Advance military science; and
<d) Problems of Indian National inte-

gration and matters connected there-
with and incidental there to.

I beg to move for lcnve to introduce a 
Bill to provide for the establishment of the 
Netaji National Academy to disseminate 
knowledge on various important subjects 
and matters connected therewith and inci-
dental thereto.

* Published in Gazette of India Extra-
ordinary Part II, Section 2, dated 4-5 7 V

tfntroducjd with the recommendation of 
the Preside u.


