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“Let us come to the Communists—
these brave revolutionaries whose revo-
lution consists not in application of intel-
ligence but in trying to find out what is
happening 5,000 miles away, and trying
to copy i, whether it fits in or not with
the present state of India .... Unfortu-
nately, our friends of the CPI have so
shut their minds and have so spent al)
their time and energy in learning a few
slogans of the past that they are quite
unable to appreciate what is happeuing
in India. In fact, these great revolutiona-
ries of the CPI have become great reac-
tionaries.”

It is these forces that seem (0 be now
running the Congress Party and I do not
know what is going to happen to this Con-
gress Party. 1 would like to appeal 10 the
goodsense of genuine Congressmen to
rise the revolt apainst the Congress Party
and the Government and see that justice 1s
done and confidence is brought back to the
people m the Supreme Court of India.

13 53 brs,
BUSINESS OF THE HOUSE

THE MINISTER OF PARLIAMENTA-
RY AFFAIRS (SHRI K. RAGHU RAMA-
IAIL) | have msen not in awcordance with
the peroration of the hon. Mcmber there,
I have nsen only to make a submission.
Since there are a number of speakers on our
side as alko on their side, I have discussed
the matter with all the leaders here and it is
the consensus that this debate should go on
till 6 pm. and the non-official resolutions
which are under discussion be postponed.
Ot course, formal busness like introduc-
tion and all that may be done at v p.m.
The Law Minister accordingly will be calied
at 5°15 pm.

SHR1 INDRAJIT GUPTA (Alipore)
This may be a special circumstance but
should be made clear that this sort of ¢k
bowing out of private members’ business
should not be a precedent.

SHRI PILOO MODY (Godhra) : And
not withoul our permussion.

SHRI SAMAR GUHA (Contm) : 1
have to mtroduce three Bills to-day, What
will happen to them?

MR. CHAIRMAN : You may be per-
mitied (0 introduce the Bills just hofore
6 p.m.

ot < e, e
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13 .55 hrs.

DISCUSSION RE  APPOINTMENT OF
CHIEF JUSTICE O INDIA — Contd.
SHRI C. M. STEPHEN (Muvattupuzha):

It is indoed a real pleasure 1o rise imme-
diately after, if [ may say so, the pleasant
speech of my friend Mr, Viswanathan.
In the same spirit in which he has tried to
convince us that we are on the wrong side,
it is my endeavour to persuade my hon,
friend that he is labouring under an illusion.
It is quitz amazing to me to see that so
much of dust and din and fret and fume is
being kicked up on a question which is
quite a normal action an the part of the
President of Indis, namely, the appoint-
ment of Chief Justice of Indwa. Public
discussion bnth here tn the Housc and
outside has brought out in bold relief two
aspects, namncly, an area where there is com-
plete agreement and an area where there
is complete disagreement,

Now, with regard to the campetence of
the President 10 make the appomtment,
with respect to the qualification of the new
ncumbent to occupy that place, with res-
pect 1n the contention that the President
has, done no unconstrtutional act, going
by the letter of the Constitation of India,--
on all these pomnts, I don't think there is
any rebuital there i all-round agreement;
but, 1 spite of that, chjection is taken on
a soltary ground. The ground is this, that
there hat been a convention that the senior-
most judge must be promoted, that there
s o violation of that convention, that the
violanon s mula pde and that mala
fide violation affects the independence and
digmty of the judiciary and consequently
democracy is in jeopardy. This is the type
of argument that is being projected from
the other wide.

May I begin with the last,— independence
of the judiciary? [ wonder what exectly
my friends mean by the term independence
of the judiiary. There are two coanota-
tions possible.  One is that once the judge
is appointed, once a bench is consutated,
that judge must have an absolutc liberty,
liberty of comscience, liberty of judgement,
tiberty of expression, liberty of action as
a judes and he shatl be under no fear what-
soever. That is une concept of independent
judiciary. Now, as far as we are concerned
we arc more zealous than anybody else
that that position must continue. Once
appoiniment is made there is an in-built
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gusrantee in the Constitution which gives
assurance to the judpe that he can judge
things in accordance with his conscience,
fearing nobody, favouring nobody, He
has got a guarantee of continuation in ser-
vice upto his 65th year. He has got guaran-
tec of salary. He has got guarantee of his
pension. He has got guarantee of ront-
free accommodation. He has got abso-
lute independence to act according to his
conscience as a judge. The Constitution
gives to the judge complete guarantes in
this respsct and 80, as far as this question is
coneerned, it is not in jeopardy.

What according to them is now in jeopardy
is the second connotation namely, indepen-
dence in the constitution of a bench, the
the composition of a bench, the appoint-
ment to the benrch,. It is claimed that this
must be independent of the executive,
independent of the President. On this
peint, I respectfully beg to join issue with the
opposition,

What is the intention of the Constitution-
makers? It is not as if this was not at all
discussed in the Constituent Assembly.
At that time, when the fathers of the Consti-
tution were discussing the Constitutiona!
provisions, the concerned Article was Arti-
cie 103 which corresponds to the present
Article 124 now. When that Article came
up for discussion many proposals were put
forth, many amendments were put forth
Tt was sand that the appointment must be
subject to the accentance by the Parlia-
ment. It was sugeested that this must be
on the recommendation of the Chicf Jus-
tice. Then therc was ancther suggestion
that this must be with the approval of the
Chief Justice, There was another view
that this must be with the consultation with
the Chief Justice and that this maust be
compulsory. All these various points
were suggested. All sorts of inhibitiors
were sought to be put into the whole frame-
work. Tt was not as though the Consti-
tuent Assembly was oblivious of these things
when it passed article 103, All these amend-
ments were put forward and discussed.

14.00 brs.

On the eve of the adoption of this article
in the Constituent Assembly, the Chief
Justice of the High Courts of India and the
Federal Court joined in assession and ex-
pressed their opiaion on article 103 and they
suggested:
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“It iy suggestetd that article 193 may be
worded on the foliowing or other
suitable fines:

“Byery judge of the High Court shall be
appointed by the President by a
warrant under his hand and seal on
the recommendation of the Chiel
Justice of the High Court after con-
sultation with the Governor of the
State and with the concurrence of the
Chief Justice of India”.

The foregoing  applies muuarls
mutendis  to the appointment of a
judge of the Supreme Court. Article
132 may also be suitably amended.”.

The point that T am labouring on is this.
The appointment of the judges of the
Supremio Court and the High Courts and
the constitution of the Bench was a matter
on which the Canstituent Assembly spent
quite a lot of time before sadopting this
article. The judicial officers wanted the
appaintment to be their preserve, and that
no appointment should take place with-
out their concurrence. That was what
they had asked for. The Constituent
Assembly considered this suggestion and
thosc amendments and rejected them.

Therefore, the freedom for the Presi-
dent to make the choice is a matter which
was accepted by implication after discussion
deliberatelv, clearly and in well spelt out
terms. What is now being sought to be
done is to resorrect the ghost of the opinion
which the judicial officers sought 1o inflict
on the Constiturnt Assembly, In the
article as it emerged from the Constituent
Assembly, there was only one  amendment
which was accented, The draft said
“The President, after discussion with such
High Court judges, as may be necessary™.
The words ‘as may be necessary’ were
amended to ‘As the President may deem
proper’. Therefore, the President was
given more power than was contemplated
in the draft.

The position, therefore, is this. The
political authority of this country, the
political authority of the people of the
country expressed through the Parfiament
of India and the Parliament of India, through
the instrumentality of the Cabinet and the
President , the political authority of the
people of the countty, to make the appoint-
roent to the judiclary is a matter settled
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by the Constitution and whoever may sy
whatsosver he chooses, there shall be no
dilution of it. That political authority
will prevail and must prevail.

Once a judge is appointed, the freedom
of the judiciery is absolutely there. Once
you give the President the jurisdiction to
make a choice, how can you tell him how
he should make the choice and what consi-
derations must prevail on him? If you
are there, you can make the choice; the
people huave elected us and we shall make
the choice. If the people elect Shri Frank
Anthony or Shri Piloo Mody, they can make
the choice as they please. There can be
no restriction on that, Every citizen of
this country if welscted is entitled to go to the
Supreme Court if he fulfills the qualifications

prescribod. One 18 «qual (o the
other, it the qualifications  are
fulfilled.  Thereforc, when you say that

this min must be appointed and the other
man must not be appointed, then you
are going against the fundamental pringi-
ple of this Constitution. T would make the
position a little clcarer. You can view the
independence of the judiciary in two ways.
Once a psrson iy appointed as judge, he
is independent: that is agreed. and there is
full guarantee m regard to it and there is
nothing againstit. Butif it issaid that the
appomntmzat should be with the concurrence
of the Chiel Justice, then I say ‘No.’ :
If 1t 43 saud that ot should be afier com-
pulsory consultation with the judges, then
T say *No. ; of it 1, said that it should be
with the concurrence of anybody else,
then Teay ‘N ; if 4 is sard that it should be
afler intnferonce hy somebody else, then
I say ‘N . The political authority of the
people io rmake the  appointinent to the
Judwiary 15 a sacrosanct thing and that will
remain aad must remaia and there can be
no compromise on that,

Again, what is the position of the Pre-
sident ms-g-vis the Supreme Court; if an
ad hoe judge is to b2 appoiated to the Sup-
reme Court, the Chiel Justice must get the
concurrence of the President: if he wants to
ask a retired judge to sit on the Bench,
hs must seck the previous concurrence of
the President. If you want to sit in any
place other than Delhi, previous concurrence
of the President of India is essential. With
respect to appointments, no concurretice of
anybody; President has got the freedom,

That is the constitutional provision. The
President has got a partieular position.
It is not as though they are independent
and far away. Parlisment Has a super-
visory, disciplinary jurisdiction over the
judiciary. Tt can pass a resolution against
a particular judge for misbehaviour—
the word is not “misbehaviour “nor’ ‘mis-
conduct’ but misbehaviour—and incom~
petence and it can remove the Judge.
Nevertheless, here are a set of people saying
‘We are independent; we will carry on’.
That position cannot be conceded. They
are independent to the extent of the exer-
cise of judicial functions so long as they
remain in office. That is the position.

SHRI ATAL BIHARI VAJPAYEE :
What more do they want?

SHRI C. M. STEPHEN : A  decisive
in the appointmeni—that is what is being
demandud. That cannot be conceded.

The question of convention is raised.
What exactly do you mean by convention?
Tt is not as though the Constitution of India
was unaware of the principle of seniority.
Take article 60. The President or Acting
President shall take oath in the presence of
the Chief Justice or 1n his absence the senior-
most Judge. So that principle was known;
it was not as though it was not known.
Take art, 126, For appointing even an
Acting Chief Justice. what is the provision?
It says, anyone of the Judges. kven for
the Acting Chief Justice, no scrionty
principle but for swearmg 1n of the Pitsi-
dent, the senuonty principle s accepted. In
the former case. the Picsident has freedom of
choice. The semornost principle is  not
accepted.

Now, is there any high selectton  post
in this countty where the principle of senor-
most is accepted. Take mdustrial law.
Judges have umpteen times held that for
seleciion posts, seniority is itreievant, Tske
the judiciary. For appointmenis to the
High Court Bench, is the seniotity of the
subordinate Judge relevant? T submit not;
Selection to the Supreme Court Bench?
No principle of seninrmost  For appoint-
ment of the Chief Justice, the seniormost
principle is irrelevant. In all these cases,

“the principle of seniormost is irrelevant.

In the general law, it is irrelevant. In
the administrative law, it does not apply.
In the judicial law for appointments, th
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principle ﬂm is irrelovant. When

!!ns is 80 in the entire gamut of laws, here

is & basic principle now sought to be brought~
in that in the solitary sres of appointment

af the Chief Justice of India, seniority should

be the rule, Where is the position—T

do not understand. Where is the conven-

tion buikt.

L4

Take article 124 which applies to the Sup-
reme Court and art. 217 which applies to
the High Conrts. In terms one article is
similar to the other. If it is contended
that in spite of 124, seniority must apply,
then in spite of art. 217, also seniority must
apply? “But seniority has never applied
in the case of promotions in or from the
High Courts. Tt has never applied even
though the appointments were in consul-
tation with the Chief Justice of India from
time to time. Therefore, seniority does
not come into the picture, Therefore,
there is absolutely no convention built up
on this. T am very emphatic about it.

What do you mean by conveation?
What is the purpose of convention? Let
me quole a passage from Dicey’s Law
of the Constitunon. Convention has got
& purpose. Normally the woitten law must
prevail; convention will come only in one’
case. Dicey says

“Having ascertained that the conven-
tions of the constitution are rules for
determining the exercise of the prero-
gative, we may carry our analysis of
their charactor a step further. They
have all one ultimate object. There
end is 10 secure that Parliament, or the

Catinet which is indirectly apponted

by Parhament, shall in the long run

give effect to the will of that power
which in modern England is the ftrue
political sovereign of the State, the
majority of the electors or the nation”.

it is only under that motivation that a
convention can develop in spite of or sup-
plementary to the written provisions of the
Condtitution. Therefore, the question is
whather this matter of the appointment
of a judge as the Chief Justice of India,
has been at variance with every settled
principle where promotions are concerned,
is this principle absolutely necesssary if
we are to carry out the will of the people?
I beg to differ; we cannot be hamstrung
like manthat, That is not the intention of
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the Constitution. We heg,10 differ, The sim-
plo attempt is to get an entry ino the whole
thing. This will be very clear from the press
conference of Mr. Hegde. May 1 point
out one or two sentonces? What is it that
he wants? He says that “the Stee! Minister,
Mr. Mohan Kumaramangalam, was against
me because ¥ will not allow packing the
Supreme Court with committed judges.”
(interruprions) Here is what Mr. Hegde
said. Why does he want to remain here?
He wants to prevent the appointment of
judges by the choice of the Government.
That is the mission which he has. He
can have his own opinion, but my point
is, Mr. Hegde is nobody in this country to
decide as to who must be the Chief Jus-
tice of the Supreme Court. It is the
prerogative of the people of this country
eapressed through the Parliament of this
country, expressed through the Cabinet
of this country and decided upon by the
President of the country elected by the
peoplé of the country. Mr Hegde s just
an individual out of the 55 crores of people
of this couatry. 1f it 15 his intention to
prevent this procass, that is o challenge
which we have to meet.

Furthzr, he said that *“the first and fore-
most task now was 1o see that democracy
was put on a sound baws. His sccond
point was that salection of judges must be
made by independemt agencies and not
by one of the parties in the litigation, namely,
the Government, even though elected.”
Has Mr Hegde to be given the task of
selection?

MR. CHAIRMAN : The hon Member’
time is up.

SHR1 C. M. STEPHEN : 1 just want
three or four minutes more, Sir. Then,
Mr. Hegde says be “would have no objection
to the appointment of the Chisf Justice on
seniority cim test basis, only if there were
objective tests and an independent machi-
pory.”

AN HON. MEMBER: What is wroag !

SHRY C. M. STEPHEN : Theee ma) be
nothing wrong, but what is it be s asking?
He is asking that the appointing anthonty
be somebiody else, That is clear, Now.
the Constituent Assembly discussed this
matter and decided, “No” It rejested
that amendment. The Constituent Assermbly
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upheld the presemt article, As far
a8 Wwe sre conserned, come what may, no
independent machinery is needed for the
appointment of judges in this country.
The political authority will make the uppoint-
ment. That is the end of the whole matter
a5 far as this point is concerned. (Inter-
ruptions) We are not prepared to consign
it to the Swatantra Party and other people.

Onc more minute and I shall finish.
The Law Commission report was referred
to. We have referred to the Law Commi-
ssion report not as a maitter of authority;
because the Law Commission said it and
80 we are implementing it—no. That is
not so. We have takenit a5 one of the
arguments in support of the position we
have taken. But we do not accept the
Law Commission’s reports as  biblical
dictum which is sacrosanct and invidable,
What has the Law Commission said?
Tt said that “it is well accepted that the
qualifications needed for a successful Chief
Justice are very different from the quali-
fications which go to make an erudite and
able judge. The considerations, theyefore,
to prevai! in making the selection to this
office must be basically different from those
that would govern the appointment of
other judges. In our view, therefore, the
filling of » vacancy in the office of the Chicf
Justice of India should be approached with
paramount regard to the considerations we
huve mentioned, ¥ is , therefore, neces-
sary, to set a heaithy convention that
appointment  to the office of the Chief
Justice rests on a special consideration and
does not as a matter of course go to the
senlormost  puisne  judge.”

This is what I want to emphasise. They
want to set up a convention that the senio-
rity is not to be the rule. Then, they go on
to say that “if such a convention were
established, it would be no reflection on the
seniormost judge if he be not appointed
to the office of Chief Justice. If one such
convention is established, it will be the
duty of thoss responsible for the appoint-
ment of 2 jixdge to chose a suitable person
for that high office, if necessary, from among
the persons outside the court.” This is
what the Law Commission has said.

Whare have we done 8 wrong thing,?
Much ig said about a commigped judiciary? I
v ould losvd it for some others to deal with. It
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is argued that persons appointed to the
judiciary must not be committed men.
If so, are we not entitied 1o insist that
they should not be persons committed to
monopoly houses, persons who are commit-
ted to the capitalist way of thinking, persons
who are committed against the demooratic
principles, can we not take a position

against these persons?
(Interruptions).

SHRI G. VISWANATHAN What
about the Government commigted to
giving licenses to monopolys.

SHRI C. M. STEPHEN ; T expccted
a better interruption from you. In refusing

to appoint Hegde as the Chief Justice
what have we done? Is Shri Hegde non-
committed? Shti Hegde has gone and the
next day hecame 011 wiath a press state-
ment. That statement shows the
character of the person. He bhas
exposed himself. Mr. Hegde says that
the judiciary was the last bulwark of
democracy in India, because the oppo-
sition was not strong, the public opinion
was not enlightened because of the high
rate of rlhtcracy and press was free only to
praise the Government, What is the task
of this man? He say« that he will stop the
Government in the decisions that it i1s tak-
ing. He says that here is a second line of
action n the opposition.  That is the type
of man we have got here. What has he
smid about the judiciary? He says : persons
who are already there are persons of low
character. The Supreme Court Judge,
the duy aftet he retires casts'reflections on
the Supreme Court. I request the law
Minister 10 take action, this man has com-
mitted contempt of court and proceedings
have got to be taken against him,. This
Don Quinote is cluming thas he is
defending democracy and is openly saymg:
I would be the second line of defence for
the reactionary forces in the country even
Lwhzne the opposition is failing. He had
appointed himself to that task as a judge,

Is it senously demanded that a personh so

deeply committed as this should be made

the Chief Justice? The man does not

deserve to be anywhere near the

foun The courecthsetecli: has been qtk::.y
must congratulate the Government.

bave dmbamed their res

ibility pwt
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appoiniment of Mr. A, N,

It conclusion may I say thik the
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political authority will not and must not
falter or sumrender its authority to make
appointment to the judiciary. With ses-
pect to the functioning of the judiciary
there should be no interference and there
should be absolute independence..

SHRYI SHYAMNANDAN MISHRA
(Begusarai) : I have absolutely no doubt
in my mind that the Suporsession of the
three judges is the most ominous develop-
ment and, if I may say 5o, the most catas-
trophic development since independence.
It is perhaps the beginning of the tupnel.
One does not know whether there is light
attheend of it. And it would depend upon
the vigour and the strength of the people
of India, whether we will pass through
this critical period well. Again this repre-
seats the arrogance of a bewildered and
rapidly weakening Government. This
does not represent strength and the arro-
gance 15 hot of the really powerful Govern-
ment,

Ths is now clear that the Prime Minister
of India is rapidly losing her grip over the
situation and sheis now out to destroy
the very fabric of Indian democracy.

It appears, Mr. Chairman, that after
having exploited all agencies of the Govern-
ment, the admunistration, the mass media
even the Election Commission, now the
dirty hands of the Executive are reaching
out to the bastion of justice and rights
which were sought to be made almost im-
pregnable by the Constitution-makers and
which had indeed proved to be a pride of
this country. But, I must say that this is
certaunly all of a piece with what 1s happen-
g disastrously in other spheres of our
national hife. We find now peopie wonder-
ing what more 18 in store for them. We
have got real economu: stagnation and
even cconoraic dislocation; we have got
poliical, turmoil and now there 1s going to
be judicial turmoil thus the politics of
anarchy now invades the pediciary. The rul-
g party wants to play the ruinous game in
this country. These are the proclivities of
a party which wants to bring down demo-
cracy and promots personal rule. I con-
gratulate Shti  Mohankumaramangalam
that at least there is some candour and

honesty in his expression, A wag some-

ﬂmehaakrmrbdxlmthnew only
inthncabmofunomdlﬁ.
xl is, Mrs. Gandhi ‘herself and the rest

" MAY 4 190

Chief Justioe of Indie \Dis.) 216 r

were women, But, may 1 add thet the
most liberated woman in this Cabinet
is Shri Kumaramangalam who is  the
minister without dorgen, All the rest happen
to bo ministers with dorgwo. Ho is &
person without & veil and therefore, he is
very transparent, {  congratulate him,
It was indeed 8 stunned House which heard
Shri Mohan Kumaramangalam singing
the requieum of an independent judiciary
in this country. I was trying to read the
expressions on the face of the Prime Minis-
ter—I think it is not objectionable—and
found that she was very much off colour
where Shri Mohan Kumaramangalam was
making his spoech. Mrs. Gandhi was
feeling very much disturbed when Shri
Kumaraniangalam was delivering his most
amangalam speech. My hon. friend Shri
Maurya quoted the remark of the Prime
Minister, when she spoke on the 2ith
amendment of the Constitution.  But,
may [ say that what the Prime Minster
said then 18 now proving to be a subterfuge,
and this 15 how her intentions are coming
out very openly before the people. The
Prime Minister has been very busy explain-
ing to the people that she is not a dictator
and her Government dees not want to
pursue a totalitarian pohicy. But, here is
a Minister who has given her a certificate
by saying in no uncertain terms that this
QGovernment wants to be totalitarian and
the Prime Minuster is the real dictator of the

countty,

Now, Mr. Chairman, why has this act
of Government created a furor in the
couniry—-a consternation in the country?
Why is this act of the Government really
suspect? There are many evidences whnich
nobody 1n this country can ignoie and the
bongfides of this Government are really
suspect in the matter; its ntentions are
really colourable. 1 would even go to the
length of saying that this subject is bound
to create further suspicion a8 many
stories inside about it are gning to come out
into the open. I must charge the ruling
party with having created a situation
which many things are going to be flung
at one another. Only the other day
Bombay Mr. Justice Shelat was greeted with
slogans and demonstrations by e wing of
the ruling party, aithough he has not opened
his mouth yet on this subject,

The hushehush and the hole-and-corner
manner in which the whole thing has been
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done cannot but be noticed by any person.
Jt was almost a conspiratorial approach
that was brought to bear on this subject.
It has besn done in the most uncivilised
and boorish manner. The retiring Chief
Justice Mr. Sikii said, there was politics
involved in it. Could you accuse Mr.
Sikri of any parsnnal interest in this matter ?
What was more, there was, he said, a link
between the judgements delivered by them
in ths fundamisatal rights case and their
isupsrssssion, Mr. Sikri said, one could
have understond it very well had their claims
basn ignored after they had delivered judg-
‘monts in favour of the Government in the
'fundamp>ntal rights case. So, the intention
of ths Government becomes patently sus-
pact because it is linked with their judg-
msnt in this particular case. I was telling
you that it has been done in the most
uncivilised manner. It has been pointed
out by so many hon. members that the retir-
ing Chief Justice came to know of it only
from th: All-India Radio or from the news-
papers the next morning. May [ point
out that Mr. Justice Mahajan has written
in his auto-biography, “Looking Back™
that he was informed of his appointment-
as Chief Justice ncarly three months
before he took over from Dr. Kailas Nath
Katju. Onz would like to know when
M-, Justice Ray was informed of his appoint-
ment and when his consent was obtained
in this matter. I know all these inconve-
nient questions would be easily slurred over
by the spokesmen of the Government.
But in this particular case it is clear that
all the past practices have been completely
thrown to the winds. The announcemient
of tha new Chizf Justice was made probably
only a few hours before he was to take
officz. This is not the way in which we
have ba:a going about this matter in the
past.

We have got aiso the testimony of some
of the cx-Attorngy Generals of India.
Thzy have said that this is the most scand-
alous thing that has happened. They have
also found a link with the kind of inde-
pondence which the superseded judges had
gshown and the supersession which had
overtaken them, Moreover, some of the
superseded judges have said certain things
which have not been controverted by any
parson carrying any amount of conviction
to us. The Prime Minsiter's name has
been involved in this eoatter. In fact, it

has been shown that Mr. Justice Hegde
wanted to help the Prime Minister and yet
he could not save her fair name and reput-
ation to the extent she desired. That was
one of the reasons mentioned by some of
the hon. Members.

I was saying that all these things would
go to point out that the bona fides of the
Government in this matter could be clearly
suspect.

Then 1 would like to mention one parti-
cular thing which relatss to out party. 1
represent a party which received adverse
verdict from two of the Judges who have
been superseded in this particular case,
namely, Mr. Justice Hegde and Mr. Justice
Grover who happened to be on the Bench
which delivered an adverse verdict against
us in the Election Symbol Case. The other
judge was Mr. Justice Khanna. But we
never said anything against the judges,
although we think even now that their judg-
ment in that particular case had been wrong.
But that is something different.

[ would also like to emphasize that in
this matter we do not concern oursclves
with the personalities or the personnel
change involved. I even go to the length
of [ saying that the suitability of Mr. Justice
A. N. Ray had not been in doubt earlier.
But now Shri Mohan Kumaramangalam
has caused doubt and suspicion, so far as
the suitability of Mr. Justice A. N. Ray
is concerned.

My hon. friend, Shri Hiren Mukerjee, for
whom [ have got the greatest respect, said
the other dey that he had intimate refation-
ship with Mr. Justice A. N. Ray and on the
basis of his finste knowledge about
him he was ttying to emphasize that it was
a suitable appomtment. But if you closely
go through his observations you will find
how contradictory he was,  Professor
Mukerjee said that Mr. Justie Ray was
conservative in  his outlook, he has
got a liberal approach and yet Professor
Mukerjee was hoping that there was going to
be a new chapter of socio«economic change
in this country. If the new Judge is of
conservative outlook and he has got a liveral
approach one fails to understand how
Professor Mukerjee could claim that thexe
are going to be revolutionary changes in
the socio-economic set-up of the country.
Indeed such a claim soupds very tail.
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The point I ndw want to ratse, and I
had raised right at the beginning other
day is the constitutionality of the act of the
Government. May 1 say here that the bon,
Law Minister had clearly tried to misiead
the House, so far as this aspect of the matter
is concerned. You will remember that
T had sald that the power to appoint the
Chief Justice is derived from article 124(2)
of the Constitution. If you go through the
observations made by the hon. Law Minis-
ter & few days ago, you will find that he tried
to tell the House tha the power to appoint
the Chief Justice does not Row from article
124(2) of the Constltution. He was trying
to combine articte 124 with artict: 126,
though the latter rc'aies to the appointment
of the Acting Cluef Justice. May |
say that to my mund it is a wholly invalied
appointment, it is an  unconstitutionat
appointment, it is an ultra virersh appoint-
ment? Alhough 1 do not consider my-
self to be a great constitutional expen,
all the same, 1 am a humble student of the
Constitution and, 1n my opmion, this 1s
an invalid appointment. Why do [ say
s0? Let me controvert the umpression
that has been created by the Law Minister
on that occasion that the powers for appoint-
ment do not flow from article 124(2),
so far as the appointment of the Chief
Justice of India 1 concerned. Here again
1 would quote what Mr. Justice Mahajan
has said in his autobography.  In his auto-
biography he has quoted the Presidential
Order which 1 effect says :

*], Rajendra Prasad, the President
of India, appoint you as Chuel Justice of
India under Arncle 1242

Bt here 1s Shat Gokhale, who to my mind
wanted to convey to us that power did
not flow from Agticle 124(2) so far as the
sppointment of Chief Justice 1 conerned.
My submussion 1s that the requirement of
Article 124(2) has not been met and, there-

nsultstion is  necessary, !
him @ go into the
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Asseriibly
also. Even the of Moc Comimitiee of
the Constituent Assembly which had
been appointed on the Supréme Court
had said (hat consultation was neccssary
even with regard to the appointment of the
Chief Justios of India. May I slso point
out what the hoh, Prime Minister and
Home Minister told the Rajva Sabha
some time back when 3 question was put
by Shri A, P. Chatterjee? Shrimati Indira
Gandhi replied :

“In any case the appointments of jud-
ges in the High Conrt and Supreme
Court as well as of the Chief Justice are
made by the President in accordance
with the relevant provisions of the Consti-
tutton atd after appropriate consulia~
tions.”

(Interruptivns).

You ride rough-shod over the Const-
tution  What the Constitution says will
have to be interpreted correctly, and 1 have
quoted the words of the Prime Minister
which show that consultations are made
when the appomntment of the Chiel Justice
is made, but in thas case, Oif this moment,
Mr. Chmirman, we have not been told, in
spite of repeated enquiries, whether the
required consultations under Article 124(2)
had taken place. Let the hon. Law Minis-
ter tell the House the position in this
regard.

SHRI C N STEPHEN : Why should
that be revealed?

SHRI SHYAMNANDAN MISHRA -
The fact of consuktation should be revealed
1 would not like to go into all that had been
said in the Constituent Assembly on this
subjoct and particularly what Dr. Ambedkar,
the architect of the Consutution, sad. |
would refer to another swople aspect of
matier which has been ignored by ihe
hon, Mimster i1 this respect.

MR. CHAIRMAN : Please conclude
SHR1 SHYAMNANDAN MISHRA
Since the time of the House has been exten-
ded, the benefit of extension has 10 come 0

e also.
MR. CHAIRMAN : [ will never deay

you the beoefit, Originally the time atlotted
to you was % mingtes, You have taked
22 minuies. Kindly conclude.
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SHRI SHYAMNANDAN MISHRA :
Now, so much has besen made sbout the
report of the Law Commission, May [
say, if at all, the Government has acted in
direst opposition to the recommendations
of the Law Commission, the action of the
Government is completely at variange with
what the Law Commission had said ?

I would refer 1o one very simple matter.
The Law Commission has said that the
permanent incumbent should have a tenure
of at least 5-7 years, That is the definite
rccommendation of the Law Commission:
What is going to be the tenure of Mr.
Justice A. N, Ray? {t is going to be less
than 4 years. Even if you find Justice
Grover was not suitable for the job, or
Justice Hegde was not suitable for the job,
avcording to the recommendation of the
1 aw Commission, jusdice A. N. Ray ako
did not fulfil the requirement regarding
tenure, The tenure of the new incumbent
should have been wwonewhere between 5-7
sears, His tenure is going to be less than
4 years. So, you aie flouting that recom-
mendation of the I aw Commuission.

Fmally, a word about secial philosophy
«nd the new ertlertil which have been set
up by this Governmens, Muay T say that
the Government cannot be credited with
oby social philosophy® What 1 then
sacigl philosophy * Is it a social philose-
piy which Judges must observe that we
tind in this country tismg prices, mountmngy
unemployment and decpuning  and widen-
mg of poverty 7 Iy that the kind of phiio-
~sophy to which Judges are exvpevted to sub-
swribe?  So, this 15 not a question of prog-
toxs ve, reaction. this is not a quastion of
progress  vs. Sutux quo-ism, This 1= ophy
@ gueston of personad whims and caprkos
o} the executine

Now, if you think that the voue of the
cstcutive must be dominant in the matter
<1 appointment of Judges, then there can
be no real separation between the judiciary
and the executive, Does this House or
does this country stand committed to the
idea of separation of the judiviary from the
executive or not? If it stands committed
to that idea, then we will have to consider
whether the executive will have a dominant
‘oics in the appointment of Judges.

This also has to be kept in view that
although, acoording to the Government's
8419 158

declaration, the Law Commission’s recom-
mendation was adopted by the Government
in 1960, for 13 years that recommendation
of the Law Commission was pigeon-holed.
That would conclusively prove that the
convention hitherto followed was right in
the matter of appointment of Judges and
the Government did not do anything to
disturb this convention which had prevailed
for so many years.

MR. CHAIRMAN : The hon. Member
may try to conclude now,

SHRT SHYAMNANDAN MISHRA:
} was given to understand by ths Mnister
of Parliamentary Affairs that ons would
have at least hall an hour on such an impor-
rant subject. Thereforc, we had agreed
to the extention of time upto 6 O'Clock.

MR, CHAIRMAN : [ do not want o
get into vonfrontation with you on that
poird. 1 am gomg according to the sche-
dule given to me. [ know that the tine has
been extended.  But you have aheady taken
three times the ume duc to you. [ hope,
you would be reasonable.

SHR] SHYAMNANDAN  MISHRA:
This convention had prevailed after the
accepiance of the Law Comnuoann’s te-
vommendation for 33 yvears and the Govern-
maent did not think it fit to de away with the
convention. It 15 not corvect 1o sav that
the Gosernment has acceptad the (ccommen-
dation with a view to recasting the whole
set-up for socio-economic chunges. We
Bave had the regime of M Indea Gandin
for 7 yerrs. But cven during this 1egime,
this was not done,

My subaunsyton is that this conventien has
got the force and sanctity of the Consti-
tution. This is not a mere convention.
Even the Prestdent of India hay gt all the
powers according to the letier of the Consti-
tution, 3t is only by conventon that the
Prime¢ Minister has got all the powers.
Otherwise, the letter of the Constitution vests
all the powers i the President,

Finally, though T Jo not wani to discuss
the conduct of the present President of
India, I would like to say that when he was
candidate for the Presidential election,
the present President of India said that he
waoted the couvention of the Vice Presi-
dent of India being clevated as the President
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to be maintained. This was & claim ronde
by no less a person than the present Presi-
dent of India.

Therefore, such a convastion iy not marely
a thing which could be thrown overboard
at any time. In fact, the Constitution is
as it has heen modified and, as some bhave
gone to the extent of saying, even nullifiad
by conventions. Conventions are as sac-
rosanct and important as the Constitution
teelf,

14:47 hrs.
[Smmax Sezurvan in the Chair}

SHRI DINESH CHANDRA GOSWAM]
(Gauhati) : Hon. Member, Shri Shyam
nandan Mishra, has questioned the cons-
tutionality of the deciston by which Mr,
Justice A. N, Ray has been appointed Chief
Justice of India on the ground that the
appointment is under arficle 124(2), May
1 point out to him that article 124(3) makes
a definte distinction between the  Chief
Justice of India and the other yudges and that
article 124(2) deals with judges. That
too, the consultation, as is apparent from
article 124(2), 18 only discretionary because
word used 18 ‘may’. I heard Mr, Frank
Anthony saying that the Supreme Court
has interpreted ‘may’ as ‘shall’. But will
he look to the proviso under that? The
proviso says:

*Provided that n the casc of appomt-
ment of a judge other than the Chuef
Justice, the Cheef Justice of India shall
always be consulted,”

1 think, I need not renund him that when
m the same provision, the words ‘may' and
*shall’ are used, under th rule of interpre-
tation, the first one becomes discretionary
and the second one only mandatory. There-
fore, the word ‘may" here 1s absolutely dis-
cretionary, and the argument advanced by
Shri Shyamnandan Muhra bas no force
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by striking down the MISA provisions and
the right to property by holding that pro-
perty is not a fundamontal right. Of
courss, T can understand that Mr. Vajpayee
hus tried to become a new soclalist, But
let me look to his philosophy a few years
back when he said-—in May, 1970 :

“Mr. Vajpayeo said parlisment was
not empowered to amend the fundamental
rights. Even if it did, the people wounid
not allow it. The right to property was
a natural right."”

Whan Mr. Vajpayee's view has besn over-
thrown by the people, he has no right 1o
express his opinton in this House,

Hon. Member, Mr. G. Viswanathan,
made a good speech. He saud that the
confidence n the judiciary had been shaken
by the decsion of the Government. Mav
1 pomnt out to hum that the confidence
the judiciary was shaken not by the Govern-
ment but by the judictary uself, because
the highest court, the Supreme Court,
started playing politics since it gave the
judgement i the Golaknath case. Thi
18 not my view. Mr. Sctalvad 1s a very
emunent junst. Lot me guote Mr, Soial-
vad, what he has said about the Gulak-
nath case.

“The majority decssion clearly appears
to be a poliucal decision, not based on
the true micrpretation of the Consti
tution, but on the apprehensson that
patlament, left free to excrcise its power,
would, 1o due courss of time, do awa
with the citizen's fundamental rights
mcluding hs  freedom.”

When Mr, Setalvad asked the Chief Justi -
why he departed from the lung-standing
rule of the Supreme Court that & verv
important question of law which nas stood
the test of time for many years should not
be set anide by a slendsr majority or o
small majority of one judgs, what was In
reply? Here it 19 said:

“When I happessd t0 meet Chiee
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“The Chief Justice’s anxwer was that
they tricd their best to have a larger
majority but they could not succeed.”

When a partioular judgment, instcad of
respecting a long-standing dictum, a judg.
ment which has stood the test of time,
should not be over-ruled by a slender majo-

rity the reply was, ‘We wanted to have the
other Judges to our view but as we could
not, we have definitely over-ruled the
supreme Court’s decision’. Thea they were
definitely playing politics. From that time
onwards, the confidence, at least of the
younger generation, in the Supreme Court
has beon greatly shaken, Look at the atti-
tude of the Judges in the prescnt case. When
the last case was heard we, from the very
beginning, found that Mr. Pallhiwala was
given a long rope to arguc. He was given
al} the time to argue but the Government
Counsel, Mr, Nircn De and Mr. Sesrvai's
time was curtarled. There was 8 decision of
the Supreme Court which supported Mr.
Palkhiwala’s contention and, therefore,
it was incumbent on  the Judges
to give all the time to the other Counsel
who were (rying to over-tule that
decision. But that was not so.

Apart rom it, what happened? The
Judges, when they found that the Judges
were almost equally divided, the Chief
Justice tried to hear the case without Mr.
Beg and when Mr. Beg was hospitatised,
some of the Judges of the Suprenw Court-—
1 necd not name them-—went to the nursing
home and pressurised the doctor to give a
certificate that Mr. Justice Beg was not
capable of standing the strain. T sm making
these observations with a certain amount
of responsibility. If this is the attitude of
these Judges, they do not have any moral
right to be in the Suprome Court much less
to bacome the Chief Justice. Apart from
that, when the entire thing was discussed in
the Chamber, when they wanted to hear the
without Mt, Beg and when the Government
had taken a strong position, what was the
attitude of the Judges. These Judges who
speak cloquently of the right of the press,
on fear of coniempt, they did not allow the
press (0 publish what was happening in the
Chamber. After afl, on theso occasions and
subsecyupnitly, the statements of Mr. Hogdo,
Questioning the conmipitence of Mr, Ray,
are palition] statemsints they all imply that
if by any estion the confidence of the

judiciary was shaken in this country, it is
not because of the decision of the Govern-
ment but because the Supreme Court, for
a long time, was playing politics in order to
protect the rights of the vested interests.

After all, we went to the people asking
for a clear madate on a very specific rsue.
The issuc was whether we the Parliament,
is supreme and sovereign and has the right
to amend the Fundamental Rughts. This
was questioned by Mr. Vajpayee and cthers.
What was the verdict of the people? The
people gave an unquestionable verdict that
Parliament has the ripht to do so. But what
has been the latest judgment? The latest
judgment has been thut when these Judges
found that actually they would be swept
away by thc people, they have ceme up
with a judpment, ‘Yes, Parliament has a
right 10 amend, but not the basic structuse’.
Do you find the basic structmie anywher
defired 1in the Consutution? What is the
basic structute of the Constitution? It s
to be determined by the Judges sitting on the
top pedestal or is 1t a political question to
be decrded by the people whom we repre-
sent? Is the basic siructure unalterable
In a changing society, the basic concept of
the society is changing everyday. And ob-
viously, there cannot be any unchangeable
basic thing in the Constitution itself. The
Constitution itself will change. Its structure
itself, its concept itsell will change with the
change of time. What is the concept to-day
may not be the concept tomorrow. Unfor-
tunately we have certain people here in
this House as also outside who are not pre-
pared to see the realitics. There are forces
all the time who are not prepared for change.,
They want to maintain the old regime on
one pretext or the other and if people do not
allow them to Jo so, they want to maintain
it by the judgments of the Supreme Court.

As the two Judges have besn superseded—
Mzr. Justice Hegde and Mr. Justice Grover—-
1 would not utter a word about M. Justice
Grover because he is still a sitting Judge,
though it is very unfortunate that, while
he is a Judge, ho found a public platform to
speak out his own views, at least ho had
attended a public mweting where certain
views were expressed.

What is the attitude of Mr. Justics Hegde?
All along the hearing of the tase he was
making Observdtions more as a politician



227  Appoinment of

[SHRI DINESH CHANDRA GOSWAMI
rather than as a judge. I want to quote only
a few of his words. He said :

“Government will be pushed to take
unwise action for palitical use. According
to Press reports they were pushed to adopt
Article 31C in the present form because
a particulur party threatened to with-
hold support in the Rajya Sabha if it was
not done.”

I cannot imagine a judge while interpreting
the Constitution and deciding the case and
giving his judgment, gives some judgment
based on his political thinkmg, These obser-
vations of Mr. Hegde smacks of politics.
When Mr. Niren De argued and said that
the people have given verdict to the ruling
parly to make necassary amendment of the
Constitution, do you know what Mr. Jus-
tice Hegde said? This is what he is reported
to have said

“Mr. Justice Hegde, citing Flection
Commission’s figures, observed that the
ruling party had polled only 43-4 pe
cent of the total votes.™

Mr. Justice Hegde should hnow at least
this elementary knowledge that 1n ¢ muits
party political system absolute majority 15
not essential, but a party which has got 1
majotity has got the 1ight to take this stand
that they have been given the mandate to
make the nccessary legislauve changes
Therefore, T am unable to understand why
he should go in for 43 -4 per cent or 51 per
cent. These things show that he had been
deciding cases not really as a judge, but on
polincal philosophy of his own.

There were certamn other observations
which 1 should say were unfortunate. Shri
Palkhivala said :

“The new Article 31 (C), intrzoduced by
the amendment, gave & licence to any
Legslature to run amok,”

Sir, when such types of statements were
made by him ther were no comments from
the judges. If the people’s confidence in the
judiciary is to be maintained then the judi-
ciary is also to follow the proper course of
things. For putting in the new sense of
confidence in the judiciary, I welcome the
decision of the Government, Let me say
clearly that merely reading out a seatonce
from the speech of Mr. Mohan Kumara-
mangalam, de voit of ts content, will not
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really help anybody at all. You can distort
a whole speech by misquoting or wrongly
quoting or just picking out one sentemce
from that speech out of context, What the
opposition has done i3 that they have com-
pletely distorted his apeech.

In conclusion, I wish to say that | whole-
heartedly support this stand of the Govern-
ment. By this decision of the Government,
1 am sure, a new sense of awareness, & tew
sense of confidence, has come in the minds
of the people, in the toiling down-trodden
masses of our people, who are expecting
a lot, and also the people of the younger
generation, who look forward to the future
with hope and confidence

SHR1 FRANK ANTHONY (Nomnated
Anglo-Indians) : Comrade Kumsraman-
galam—I hope he will feel flattered at the
utle I have given him--made an inordinately
fong apology. Strangely enough, he was
unable to draw any comfoit from countnies
from where perhaps he draws hw social
philosophy. He knew, Mr. Chairman, that
in practice, those countries, which have the
same socral philosophy as he has got, are
Police States, with avowedly Captive Courts,
fronically, like Satan quoting Scripture, be
1cferrerd to some cnuntries -whach he used
1o refer 101 by com e jargon —as 1mpe-
valiste e even referred to the USA and
Brtam and samd ‘see, what 1v happening
there’

15.00 Hrs.

But, as 4 one lime lawyer, Tor whom 1
had a fair amount of wespect as a lawye:
he knows thiv that whatever procedures
obtain those countries, are govemed In
certain  constitutional procedures and af
least by certan democratic convention
that have taken deep root. The crucial diff-
erence is this that his refereoges to these
countries that have struck decp democratic
roots arc mot only mis-leading, but irrelc
vant for the simple reason that partiamentais
demaocracy is very new to India, it is a pre
carious plant in India. The roots have pot
even reached the sub-soll, Pakistan and
India have no difference so far as their demo-
cratic tradition and democratic experience
are concerned and we know what has hep-
penext in Pakisiap,
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As a student of judicial history, Mr.
Chairman, and I do not think anybody will
disagree with me, that for more than 900
yeass, the Courts in India were utterly venal
and utterly corrupt. It was only from the
beginning . of the Ninetcenth Century—
because that was the reflection of the
position in Britain, before thut even in Bri-
tain the judiciary was venal and corrupt—
that we in India, began to move towards
an upright and independent judiciary, One
of the most priceless assets with which
independent India was left, was a judiciary
which, in the higher reaches, commanded
the respect and confidence of all sections of
the people.

Shortly before and immediately after
Independence, eminent jurists and consti-
tutional pundits were preoccupied as to how
1o preserve and how to strengthen the inde-
pendenc of the judiciary. 1 think, at least
my friend Mr. Gokhale will concede, that
the Sapru Congciliation Committee Report
was one of the most important documents
in the constitutional evolution of this coun-
try. I had the privilege of being one of the
members of the Sapru Conciliation Com-
mitiee. We spent a good dcal of time prece-
sely on this subject—the subject of how to
insulate the judiciary from any semblance of
volitical patronage, any semblance of poli-
tical taint. And our proposal was considered
by the Constituent Assembly and 1 believe
it commended itself lacgely to the Consti-
tuent Assembly, because I was also a member
of that body. May 1 say this as a member
of the Constituent Assembly, that we spent
more time on this one single aspect than on
any other aspect relating to the judiciary —
how to insulate the judiciary in the higher
echelons from the tamnt of political patro-
nage. We discussed it threadbare and we

wolved provisions which we believed would
koep out this taint of political patronage.
My frisnd Mr. Atal Bihari Vajpayec quoted
from Dr. Ambedkar's speech where Dr.
Ambedkar underlined that in evolving Arti-
«le 124, dealing with the appointment of the
Supreme Court Judges, he had associated
people who would be best qualified to
adjudge their peers. And all of us in the
Constituent Assembly  subscribed unani-
mously to this thesis that an independent
Jwdiciary was perhaps the greatest bastion of
democracy, that it was the only bulwack
sof the rule of law; and the rule of law to
Proted whom and to protect what, the rule

of law to protect the citizen against a lawless
executive. And it is axiomatic that if the
Judiciary is to protect the citizen from
lawless executive, ex facie, the lawless exe-
cutive could not enter into the appointment
of the judiciary : there must be no taint, as I
mentioned, of any semblance of any poli-
tical patronage in the appointment at the
higher reaches of the judiciary. We were so
preoccupied with this whole concept of
preserving or insulating the judiciary from
this political pollution that we went to the
extent of framing a Directive Principle.
That was with regard to the lower reaches
of the judiciary, namely the magistracy,
because we feit that we had the long and
bitter experience of combining in the same
person judicial and executive functions, and
so we framed a Directive Principle which
enjoined that there must be separation of the
judiclary from ths executive even in the
lower reaches. That was the extent to which
the Constituent Assembly was concerned.
With insulating the gudiciary from this
political taint and Political pollution.

I am sorry to have to say anything against
my hon. friend Shri H. R. Gokhale. We
had appeared against each other somatimes,
and I had a great regard for mm when
he was a practising member of the Bar, [
will not say what has happened to that ro-
gard today. But Mr. Gokhale did less than
justice to himself when he tried to buttress
his arguments. He referred first to the ques-
tion of sentority, by cxtracting a sentencc
out of all context from the recommeada-
tion of the Law Commision, something
which hec suddenly thought of after 15
years of the making of that reconunendation.
The greatest indictment of Mr, Gokhale
has come from the members of the Law
Commission themselves, namsly M. C.
Setalvad, M., C. Chagla and Patkhivala. In
a statement which they have signed, they
have said that Mr. Gokhale had wrenched
out of conteat that one sentence, and they
have used the word ‘disingenuous’. Bat 1
am bound to say that I do not suppose
anybody from the Prims Minister down-
wards, including most of the Mznbers of
this House, have been bothered to ook at
the Fourteenth Report of the Law Com-
roission. I am sure, Mr, Chairman, you
would have looked at it. What was the gra-
vamen of the recommendation of that parti-
cular commission presided over by M. C.
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Setalvad? He has quoted it in his book and
l; has underlined it. The gravamen was
this.

They drew attention to the dismal picture
of incremsing pollution of the judiciary,
increasing political pollution of the judi-
ciary. I cannot quote the exact words. But
[ shall give you the gist, They said that in
the High Courts, wherever they went, they
got complaints of this increasing political
pollution, of people not fit to be High
Court judges being appointed for unworthy,
mainly political, reasons; and in order to
repel this increasing political pollution—
Mr. Gokhale has not referred to all this,
they made a specific recommendation, and
1 bad pleaded that that recommendation be
adopted, but it does not suit the purpose of
an ipcreasingly power-drunk executive.
And go, the Law Commission made a re-
commendation that article 217 be amended.

Article 217 prescribes the condominium
for the appointment of High Court judges,
that is, consultation by the President with
the Chief Justice of India and the Governor
and the Chief Justice of the High Court
concerned. They said that the word “Gover-
nor” be deleted, because the Governor has
become a front for Chief Minusters to
appoint their own unworthy creatures to
the High Court.

Already, there is a precipitous escalation
in the quality of our High Court because of
this increasing political .pollution, because
of the extent to which Chief Ministers have
been putting m their creatures. I have been
friendly with more than one Chief Justice
1 know how they had stood out for one or
two years against the Chiel Minister's no-
minees and in utter disgust they had given
up, because usually they were asked for their
concurrence.

fhe Law Commission also drew atten-
tion 1o this. 1a the letter by the then Chief
Justice S. R. Das, he drew attention to this
fact that because of this increasing poltical
pollution, canvassing for judgeships in the
High Coutts, to use his exact words, had
now become the order of the day.

Several years ago, I had argucd a case
in the Rajasthan High Court, 1 had then
addressed the Bar and they complained
about this pollution in the High Courts.

¥here was a function in the Supreme
Court. I wwas sitting near Chiel Justice S.R.
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Diis I said, ‘This Iy what I was tdld that
aspirants walk the corridors of the Seore-
tariat looking for High Court Judgeships
waiting on Ministers’, Chief Justics 8. R,
Das told me *‘Mr, Aathony, this is the wter
degradation that has taken plaoce’, the
degradation and dsbasement becauss of
this political taint. He said if these people
only waited on Ministers before, they are
waiting today on Deputy Ministers, they
are waiting today on Parliamentary Sscre-
taries in the hope of becoming High Court
Judges. That was the extent of the political
pollution that has taken place and will
now completely overwhelmed ths Suprems
Court.

About this supersession, does  Mr. Gokhale
think that leading members of th: Bar,
Setalvad, Chagla, Daphtary are all fools?
Does he think that the whole Supreme
Court Bar, which passed that resolution
condeming this appointment, consists ¢
fools? Does he not think that we know and
have some semblance of knowledge of the
relative qualities of thess judges.

Why has everybody besn outraged?
Everybody has baen outraged because of
this pohltical coup against the Supreme
Court, crude and unprincipled. That s why
we have been outraged. Lawyers of any
standing in this country have been wterly

outraged.

I am sorry Mr Gokhale again shows
evidence of the utter weakness of his case
Isuppose he thinks there are very few peoplc
in this House who understand the Consti.
tution So he says openly that what s in.
volved 1n article 126, My hon triend, Shyam-
nandan Mishra said ‘no’. Apart from the
headnote, read the plain language of the
article. Article 126 only applics to a pro-
tom, acting, appointment, It has got nothing
to do with the appointment of every Judge
;n the Supreme Court, which art. 124
governs,

Now it has besn argued at great length
that here consultation may be by the
President with such Judges ashs may des
necessary, This whols thing, this casuistry,
this palpable disingenuousness in the way
the Government's case has besn argued,
Does not Mr. Gokhale know that ainge
independence at least, this has hardened
(te an acoeptance of art. 1247 Dot he
not know that up tili this time, always th,
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oufgoing Chief Justice was consulted?
Doss he not know that other judges were
also consulted? Does he not know that we
had Jawsbarlal Nehru? I often fought
with Jawaharlal, but in the final analysis,
he was not only a gentlemen but he was
senaitive and was a democrat. Does he not
know what happened in Patanjali Shastri’s
vase? He had a few months to go. Jawahar-
lal sent for him and asked ‘What about
Mukerjee taking your place? But that was
the difference between the Supreme Court
then and now. Because you have utterly
demoralised and corrupted the Supreme
Court. Mukerjee said : *No’. The whole
Supreme Court, all the judges of the Sup-
reme Court, threatened to resign. Nehru,
democrat a5 he was, said : ‘I will bow to
the foelings of the members of the Supreme
Court’.

Here we know that there was no attempt
to consult the outgoing Chief Justice. I am
quite certain that there was no attempt to
consult any Judges of the Supreme Court.
Deliberately, cynically, you threw article
124 into the wastepaper basket.

Deliberately, cynically, in a brazenly un-
principled way, you throw your own inter-
pretation of article 124 into the waste-paper
basket. It savourcd of communist styled
tactic—the hole-and-corner, conspiratorial,
unprincipled political coup that you have
perpetrated on the Supreme Court. Who
approves you are trying to justify this break
of that one linc of seniority—the Political
Affairs Committee of the Cabinet approved.
You place a political stamp on the fore-
head of Mr. Ray, With great respect, may
1 ask the Law Minister : which member
of that Political Atfairs Committoe, inclu-
ding himself and Mr. Kumaramangalam,
was qualified to judge those Judges? Have
they ever sat with them? You argucd before
them. So have I. 1 will not tell you, because
you may not like it, what my experience
has been before Mr. Justice Ray, before
whoem 1 have appeared on several occasions.
But who are you to arrogate presumptuous-
Iy 10 yourself the right to adjudge the mem-
bers of the Supreme Court? That is preci-
sely why art. 124 postulated that their peers
wopld be consulted; their poers would
know their ability. At least the members of
thie bar have some good idea of the relative
Qualities of the Judges. What did you do?
See the reaction of Supreme Court Bar.

Look at the affront. Do you think it is easy
for me as a person who has been trained in
a certain tradition to speak against Judges
or the Supreme Court? The whole Supreme
court bar has been outraged, utierly out-
raged. What have you gone and done? I
do not know whether you intended it but
you have achieved it. You have not oaly
brought the Supreme Court into the vortex
of every kind of controversy but you have
brought it squarely into utter disrepute, into
utter contempt, ..

SHRI K. D. MALAVIYA (Domaria-
ganj) : You have done this.

SHRI FRANK ANTHONY : Shat up;
what do you understand about this? Just
another comrade, obviously you believe in
this ... (Interruptions) You have polluted,
and debased the fountain head of justice:
that is what you have done ... (/nterrup-
tions) 1 am not a2 drummer boy like you,
my friend, although I am nominated .
(Imterruptions).

SHRI1 B. P. MAURYA (Hapur) : You
had been a drum boy; I will produce the
certificate.

SHRI1 FRANK ANTHONY : We in the
Constituent Assembly framed the Directive
Principles to separate judiciary fiom the
executive in the lower reaches. They have
utterly perverted the whole spirit of the
Constitution. Why? To keep the executive
independent of any political taint. What
have you gone and done? You have gone
and subjoined the Supreme Court to the
Executive; you have made it avowedly an
appendage of the Exccutive. That is what
you have done by putting the stamp of the
political affairs committez on the forehead
of Mr. Ray.

I am going to be quite frank bocause we
in the Supreme Court Bar know this. One
of your major objectives was this, not
yours parhaps. Mr. Gokhale so much as
your senior colieague who has master-mind.
od this to remove the road blocks to pack the
Supreme Court. We know, Mr, Gokhals, to
what extent comrade Mohan Kumaraman-
galam has been trying to propel his proteges
into different courts.

SHRI G. VISWANATHAN : Hz wanted
to become Chief Justice.

AN HON. MEMBER : That would have
been & great injustice.



235 Appointment of

SHR{ FRANK ANTHONY : He may
yet become the Chief Justice; you never
know. But T do not want to mention names,
Just one pame was bruited around. Mr,
Kumaramangalam said that 1 was not
speaking the truth when I told him that M.
Hegde had been his bete-noire; Mr. Hogde
was his bete-noire. He was terrified of Mr.
Hegde. We were on opposite sides in the
Kerala University Act case. He lost. Mr,
Kumaramangalam was appearing for the
communists. But he did say he was terrified
because, —you may not agree with Mr.
Hegde's policies, I do not want to say much,
I have not agreed with Mr. Hegde in many
cases; T have appeared before him, but—of
his ability there was no doubt. He has been
one of the most outstanding Judges that
has ever adorned the Supreme Court and
you were utterly terrified of Mr. Hegde.
You knew : If Mr. Hegde become Chief
Justice, and you would have another Mehr
Chand Mahajan; he would not allow you
move one inch in the direction of lawlesg-
ness. He would have kept the whole Supreme
Court intact, He would have prevented you
from pocking the Supreme Court with your
proteges, and all your abject yes-men.

Now the road 1s open. I only wanted to
mention one thing. You wanted for a long
time to do something which those indepene
dent Judges would never allow, neither
Mr, Shelat, nor Mr, Hegde, nor Mr. Grover
Mr. Krishna Iyer—I do not know, I know
of him, I have read his views; they are
utterly subversive of the Fundamental
Rights. You have kept him waiting n the
w.ngs of the Law Commission. Now, [
have no doubt that in the next four or five
months, he will find a place. But look at the
disservice you have done to Mr. Ray. You
have branded him as a Government ser~
vant; you have branded him with a brand
of cain, that he allowed himself to be ...

SHRI C. M. STEPHEN : You did this
by kicking up a row; you have brought the
Supreme Court into disgrace and contempt
by kicking up a row over a normal appoint-
ment; you are guilty of that ... (Imterrup-
tions).

SHRI FRANK ANTHONY : You have
branded him with a brand of cain and he
» allowed himself to be made use of to murder
his brother judges. That is the tragedy.
Sec what Mr. Mukherjee did; sco Wwhat
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others did. It Mr. Ray had any self-respect,
I say that he would not have accspted this.
Seo what he has gone and done, be has
precipitated in the Supremo Court this evil
of ono Judge cutting the other Judge's throat.
Now that you have introdyced the political
tgint in the Supreme Court, what Mr. S. R.
Das said has happened with regard to High
Courts : one judge cujting the other judge’s
throat. One judge waiting on this or that
Minister. Now, before the next Chief Justice
is appointed all your Supreme Court Judges
will be lining up in the Secretariat, one
canvassing against the other, one trying to
outdo the other in handing down judge-
ments in favour of the Government.

[ can understand the fact that certan
sections of the Communists have welcomed
this appointment. I do not know whether
you know that some of the little coteric
which looks to Mr. Kumaramangalam fo1
judicial preferment in the Supreme Court
are hoping that now that the road block 1
cleared, some of them may come to the
Supreme Court. God help us! Not even God
may be able to help us. Some of them may
be propelled into the Dellu High Court.
Even there God won't be able to help us
But comrade Kumaramangalam dyed-in-
the-wool communist he 15, has let the com-
munist eat out of thc Government bag.
What has he gone and done? He has put
himself forward as the keeper of the sociul
philnyophy of the Government.

What is the social philosophy of Comrade
Kumaramangalam? Parliamentary demo-
cracy, fundamenta) rights and independent
sudiciaty~these are bourgeois concepts and
these are marked down for destruction by
his people. This is the social philosophy of
Com. Kumaramangalam. T was reading the
other day and somebody said that he is
very much coming into prominence, be-
cause his own people put him into promi-
nence. This little coterie in the Suprem
Court, they say that Shri Kumaramanga-
lam is the de facto Deputy Prime Minister
of ¥ndia. The Prime Minister eats out
of his hands in legal watters. Mohan
Kumaramangalam is a likeable chap; he
1s expensively educated and 1should bave
unagined that he is very hkeable and very
sociable.

SHRI PILOO MODY : Mors sophist:-
cated than the reet!
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SHRY1 FRANK ANTHONY : What
hag the written in this pamphlet? The Com-
munists cannot take power frontally; let
us do it by infiltration, That is what Shri
Kumaramangalam has done. He has in-
filtrated; he and his fellow comrades are
controlling the levers of economic power.
Ho will now control all appointments in the
Supreme Court.

SHRI PILOO MODY : And elsewhere.

SHRI 8. M, BANERJEE (Kanpur) : He
is talking like Hitler.

SHRI FRANK ANTHONY : My friend
who does not know anything about demo-
cracy knows less about the law.

SHRI S. M. BANERIJEE : We are tight-
ing the election and getting elected whereas
he is a nominated Member.

SHRI FRANK ANTHONY ‘ These
people who are committed to the murder of
are now mouthing slogans of
democracy What does democracy consist
of? The first postulate of democracy is the
rule of law and the first postulate of the rule
of law is an independent judiciary? Against
whom is an independent judiciary here—to
protect the citizens and the minorities and
against the lawlessness of the Government.
I, at one time, used to do practically only
the criminal side. To-day I do much more
coastitutional work because, everyday, the
Iargest volume of cases in the High Courts
is by tho aggrieved citizens, Against whom?
Against the lawless Government, against
its nepotism, corruption aad vindictiveness.
Who protects them against these—only an
independent judiciary. The other day, T was
appearing before one of the judges. He said
it in jest probably he meant it also. After
this, do you expect any kind of protection
against the Government? Who 1s going to
protect the citizens? Indeed, who is going
to protect the minorities? For thirty years I
have fought almost alone for them in the
Supremo Court. Judgments afier judgments
in the cases that [ have argued have handed
down s series of decisions vindicating our
fundamental rights, especially, undor Article
30, Kumaramangalam, in an interval in the
Supreme Court, t0ld me one thing. One of
the things he told me, probably, when we
came out from there during lunch time, was
this. ‘Mr. Fraok Anthony, if at any time }
have the power, ¥ shall see that Article 30 1
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taken away.' Now he does not have to amend
the Constitution. By interpretation, be would
see that Article 30 can be denuded of all
content. May I now end on this noto?
Mr. Chairman, this is just another political
gimmick. How have your judges stood in
the way of your lightening the miseries of
the people of this country?

As [ said in my speech on the President’s
Addyess, what are the three gallopers—one
is galloping inflation— what have the poor
judges got to do with the galloping infla-
tion; what have they to do with the gallo-
ping unemployment; what have they to do
with galloping corruption? The oaly thing
that stood in the way of corruption was
the Court. You have now added galloping
lawlessness of the Executive.

SHRI P1LOO MODY : Galloning com-
munism.

SHRI N. K, P. SALVE (Betul) : Sir, as
one belonging to the accountancy profession,
I am very close to the legal profession to
which Mr. Frank Anthony has the privilege
to belong and I do not want for a moment to
run away from the fact that some of the
members of the accountancy profession as
well as legal profession have been quite a
bit agitated and are at the moment nursing
a serious grievance over the supersession
order. That is a reahty from which I do not
want to run away. Training and tradition
has deeply anguished me because of the
manner in which this controversy has been
carried on afier the appointment of Mr. Ray
as the Chief Justice of the Supreme Court.
If we are really interested in maintaining the
high dignity and high esteem of the Supreme
Court, the mininum we could have done js
not to paint a picture as though these throe
superseded judges were the be-all and
end-all of virtuc and the othors are super-
cut-throats and unprincipled unscrupulous
stooges of the Government. I wish pettiness,
acrimony, bitterness and personal rancour
had not been trought into the comtroversy
in the way in which it has been done, If it
has been brought, I must submit that my
party is not at all guilty of the same.

One of the superseded judges, a learned
man and a great jusist that he really was,
made certain extremely spiteful and ran-
courous personal remarks against the Prime
Minister. These remarks, I submit with
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gront humility and respect to the person
concerned, do not benefit the dignity of a
SnmComJMm,cmirlwmwnnd
overnight into a politician, It is a disgrace

10 both the judiciary and politics,
SHRI PILOO MODY : What did he
say?

SHRI N, K. P. SALVE : T have read the
roport of what he has said, Whatever he
stated about the Prime Minister in relation
to various matters is according to me not
hmﬁningnsunmmCourtJudse.tdo not
know what Mr. Mody's notion is about a
Supreme Court Judge and whother he has
ever appeared before a judge to know the
dignity of the Courts. These expressions,
would never have been used by a judge who
wants to maintain the dignity of the Supreme
Coun.l!wnit‘hehastumedapoliﬁcim
o'wmisht. he must roalise that even in poli-
tics there is some dignity.

T want to make absolutely clear that not
for & moment do we, here on this side of
the house want a judiciary which should
cver be subservient to the enecutive. Such a
lhfna. more than the opposition we know,
will shake the very foundation of the parkia-
mentary institution and will very seriously
unperil democracy . We want a fair, juse,
independent and  incorruptible Judiciary,
which is not merely an absolute necessity,
4n absolute postulate, but an indispensable
condition, for purposes of stabilising demo-
cracy. The whole question is. whether in
the supersession order we have done
anything to shake that foundation of
democracy? I further wish to make clear to
those who have been condemning the
supersession order, that we on this side of
the House do not want a judiciary which
will work at the dictates of the executive.
If this suporsession order is merely a plan
or device to put up a few stooges who will
always abide by the orders given by the
executive and two their line, we will fight,
to the bitter end. But the present judges
ate pot stooges, There is some reason, some
principle and rationale behind the super-
session order which I want these gentlemen
to kindly understand. So far as we are con-
cerned, democracy i not merely a cult,
which gives a governmont of the peoples’
choice, but we love it as the way of our life
as an aiicle of our faith, &s the very found-
ation of ouwr value and we shall chesish

Ohiief Jasitce of India (Bls)) O
it. Let thers Be no mistake abaut this
fundamental truth of the matter.

With this I want to come to the real issue
involved in this controversy. Rule of senio-
rity and counstitutional provisions heve been
referred to. I do not want to go into the
polemics connected with either seniority
rule or the constitutionality of the matter.
Shri Stephen has dealt with it. Shri Frank
Anthony, in a very ostensibly erudite spoech,
said that the supersession order was 2
nullity. We only agree to disagree with him
on this issue. T do not want to go into the
legality of the rule of senjority, or whether
ths order was constitutional and whother
this particular supersession order is valid or,
not, because I want the rationale of the deci~
sion of the Government to be understood
on the merits of the matter from our
viewpoint. Unless it is understood properly,
the criticism which has been levelled reck-
lessly, T submit, 15 uiterly untenable and
uncalled for. And I assure the enth:o oppo-
sition that this buter personal criticism of
the Prime Minister, or Shri Mohan Kum;:;
mangalam or Shri Gokhale, 18 neither goi
to serve the cause of an independunt judi-
ciary nor is it going to serve the cause of
parliamentary demociacy. Let us be serious
m our business.

Coming to Shri Atal Bihari Vajpayec,
with rapt attention I heard his extremely
fiuent Hindi specch, in the magnificent
language that he uses. We may diﬂ_‘er. with
him on his political philosophy or his ideas,
but we all admire his command over the
language. But ¥ want to point out to him
that where the verbiage becomes stronger
than the argument, both become weak. The
verbiage should not be stronger than the
argument, Shri Asal Bihan Vajpayes sad
that Shri Mohan Kumaramangalam sccused
the three superseded Judges, of being puﬁgl
and their honesty was impugned. I submit
that Shri Moban Kumaramangalam has
never said anything of this sort, he could
not have said anything of this sort because,
50 far as the integrity, honesty, learning and
wisdom of thsse three judges are concerned
we do not consider for a moment that they
are wanting in aoything. They are great
men, able men; and lot us bo wery dea
about it.

But, Judges have their own predilections.
prefercnces sud likings. Have we not knows
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of two types of judges, namely, acquitting
typge and convieting type, even though they
are not dishonest or bereft of integrity?
Then there are judges of tho widow-type and
judges of reversioner<ype. There are judges
who held that the widow under the old
Hindu law was merely a trustec and the
whote property should bolong to the rever-
sioner and they always attempted a judg-
.ment in favour of the reversioner. Then
thece were other judges who were more
humane who thought that the widow should
be given the fullest protection. That does
not mean that one judge loved the widow
more than the reversioner or vice versa.
They preferred our principle to other. It is
one's own predilection. In income-tax cases
also we hear of judges who are pre-assessee
and pro~lepartment. That does not mean
that either of them is dishonest.

So, the basic point is that all these three
judges are honest men of integrity. Not with
standing that, they have been supzrseded
for very valid reasons to which [ shall come
presontly. Let it be understood that we do
not impugn them, we do not assail them,
we do not cast adverse aspersions on their
ategrity, honesty and learning. However,
notwithstanding ‘their seniority, they have
been superseded for reasons which we think
are valid, The basic issue is that the vast
masses in the country have enjoined on us
the supreme responsibility of drastically
revolutionising the entire socio-economic
vel up and putting an end to the order of
exploitation leading to the most disgracefu!
disparities. How do we achieve this without
adhering to a certain  socio-cconomic
philosophy or certain socio-political phi-
logophy? We have, therefore, adhered to a
certain socio-political philosophy. Any
uppasition of such socio-political philosophy
at the polls, at the public meetings, at the
State Legislutures, at the Parliament level,
at the Rajya Sabha level is not only neces-
sary but we welcome the same and we can
meet it, but if such philosophy is opposed
by the judges in the Supreme Court, for
rousons which may be valid or may not be
valid, then however hongst, however emi-
nent, however senior the judges may be, a
Rrawe situation arises, and a solution has
to be found to this grawe situation. The
problem has to be solved, The question is,
however able we may be—to fight the poli-
tictl opposition to our political philosophy
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at the polls, at public meetings, at the public
forum, at the State Legislatures, at the Lok
Sabha, at the Rajya Sabha, how is it possible
for us to fight out a political battle in the
Supreme Court? It is well nigh impossible
to fight at the Supreme Court level 50 far as
we are concerned. 1 submit that it is an
uneven fight. Our country has enjoined on
us certain responsibility to carry out certain
programmes. That can be done if certain
measurcs are taken. If we meet this oppo-~
sition in the Supreme Court, how can we
fulfil the mandate which has been given to
us by our electorate and how do we, as the
representatives of the people, help the
people achieve their hopes, aspirations and
ambitions for which wc have been sent by
them with great hopes pinned on us? We
cannot allow the Supreme Court to be made
a ground for fighting a political battle and,
thercfore, this supzreession. Thus has to be
understood,

Mr. Frank Anthony referred 1o political
pollution. He was not here when [ pointed
out the basic ditficulties we were facing.
The difficulty faced by the Party was in the
implementation of the mandate of the
people. We are out to implement a certain
socio-economic philosophy and various
measures are to be taken, How is the party
going to fulfil the promises if the Supreme
Court Judges are going to ignore all this,
not because they are dishonest, but because
of their predilection because of a certain
philosophy to which they subscribe and
which is opposed to our philosophy. That ts
the difficulty which has arisen and, therc-
fore, this superscssion order has been made
and this step has been taken by us purely to
enable the nation by a democratic process
to give to itsell the socio-economic order it
has becn dreaming of. We have done this
not to discredit the tearncd judges, 1 repeat,
not to humiliate the distinguished jurists,
not 1o make the Supreme Court a stooge of
the Government, bui merely bacause we
honestly disagreed with the political phi-
losophy of the three judges which is wholly
opposed to our political philosophy and we
do not want our political philosophy to be
defeated by the judges iy the Supreme Court,
for we cannot fight a political battle with
them there.

{ submit in the end that our action is

bona fide. Atalji said history wifl judge i
we have been dishonest, I challenge this and
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the dnnoemm foundation.

Iam: further willing to submit that more
‘Weatern democracies have taken such: steps.
They have had to'supersede Judges and those

_democracies have emerged far stronger
than what they were. Such a step has not,
in any way, adverscly affected the demo-
cratic foundation. You may disagree. But
for God sake, while swearing by the dignity
‘of the Suprems Court, don't use undignified
and invective language against either the
Chief Justice or other Judges., And for
God’s sake, do’nt us¢ personal invectives
either against Mr, Mokan Kumaramangalam
or the Prime Minister. ..

(Interrupiions)

SHRI N. K. P. SALVE : I heard your
speech with rapt attention, I do not say
that you made any personal remark. That is
not my allegation. My only allegation
was that you attributed to Mr. Mohan
Kumaramangalam certain words, dishonesty
and lack of integrity...

SHRI ATAL BIHARI VAJPAYEE : |
did not say that,

SHRI N. K. P. SALVE : Then, there is
no dispute. T apologise to you. If you
accept that so far as integrity and honesty,
wisdom and learning of the three Judges
are concerned, we have absolutely no dis-
pute between us, then there is no point of
dispute,

As T said, we accept this challenge.
History alone will judge whether the action
of supersession which we have taken is
going to really strengthen the very founda-~
tion of our democracy or not.

SHRI 8. A. SHAMIM (Srinagar) : Mr,
Chairman, Sir, I rise to congratulate Mr.
Mohan Kumaramangalam on his theatrical
performance in this House on the 2ad of
May. Unlike the Law Minister, he was very
frank, honest and forthright,

- He is a distinguished criminal lawyer,
1 am told, and has many acquittals of mur-
derers to his credit.’ The Government,
realising the gravity of the offence it had
committed, had engaged a very eminent
lawyer. But | am not sure whether Mr,
Motun Kumasramasgalam can - get away

X 1973‘

:-wiﬁun aommul hewin fhis cottet or nok,

becguia. befommmathvmno!um:

_ before a redctionary and .boutgeois court .

bmmammgwmtmmdmﬁa :
and the people of India do tiot undetstand
the refined English and involved legel argu-
ments.. The peopls of India wifl judge him
by what he was said and what be hes meant.

" His delivery was indeed very good. But
what he delivered was rather disappointing.
The accused has confessed. Let us not wasts
time in arguing. Let uws pronounce the
judgment and that is what precisely 1 am
going to do.

I do not challenge or dispute the Govern-
ment’s right to appoint the Chief Justice,
to disappoint other Justices and porpetrate
injustics on the people of this country.
After all, the people of the country get the
Government they deserve, With a massive
mandate, they have brought this Govern-
ment and they have to sulfer until they
throw it out. | do not dispute that under
article 124 and article 126, the President
and the Government have the authority to
appoint Judges. My only contention is that
this right was subservient to a limitation
which came into being as a conveation.
Adherence to this convention was not
concession given to the people of India by
their benevolent Government. This was u
rule of propricty, a rule of procedure, to
avoid suspicion, to avoid criticism or doubt
regarding the bong fides of the Government.
By destroying this convention, the Govern-
ment has not destroyed the convention
alone but an institution,

Why was this convention necessary? 1o
the words of Mr, H.M. Szrvai :

“Convention is based on the view thoi,
on the whole, the interests of the judi-
cial administration are better servcd
by eliminating the discretionary powers
-in the appointing authorities than v
a .search for the best man”

It is said that, 15 years ago, the Law
Commission suggested that seniority alone
should not be the criterion for appointment
of the Chiel Justics of.India.. [ agree.
But fs it not a fact that this vory law. Commi-
ssion had suggosted that this. convetnion,
if it.is to be broken, should be made public
Jong bofose it is. broken? - But bow b il
Mtwhmuthotminm aftha(’huf
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Juatice of Yndia took place with the sudden-
ness of palestinian Commandoperation and
with the suspense of a Hitclicock thriller?
How is {t that the whole drama was coacted
in the darkness in the same maoner in which
the new Congress was born?

I am not mourning the death of a cenven~
tion. 1 em worricd about the crisis of
coafidence it has created. Today in the
name of social change, revolutionary
outlook and political philosophy, three
meonvenient judges have been got rid of.
t am foresecing a sitwation in the near
future whena the entire supreme Court will
be packed with forward-looking. pro-
gressive judges. What will happen at that
particular point of time? At that tume
what objective norm will be  applied ?
I gave some thought to 3. AL that time,
it will be only personal pieference ot pre-
udice, porsonal liker aad disltkes of the
person appointing.  Flow s the citenion
of ‘progresstvinm® 1o be applied 0 such
4 situation?

[ also envisage another situation. What
happens it a judge who 1y committed to
social philosophy and bas a progressive
outlook 1v thorughly 1gnosant of the legal
knowledge, does not hase any Wea what law
1 and how 1t showld be mtetpreted ? In
such a situation, 18 it that the progressise
aud forward-looking sudge w i be appointed
dand the law-knowing judee, the man whe
i compelent o werpret the law, will be
superseded ?  In this age of sunersewion.
anything 55 possble

SHRI PILOO MODS Mz, Indua Gandhu
i also gomg to be superseded,

SHRIS.A SHAMIM : By me and not
by you,

{ have nothing to say agumsi M:. Jushwe
AN. Ray. And I dv not particularly like
Mr. Hoegde., more s0 after 1 have beard his
spoech yesterday. He is a disgusting speuker.
But I am entitled to know as to what more
the objective tests appliad and ¢xpenments
paformed on Mr. Justice A. N. Ray to
find out that he was the best of the judges.

The only information that I have got
abowt Mr. Justice AN. Ray is through
my learned friend, Mr. Hiren Mukherjoe.
in future when 1 Want to know abowt
the qualifications of the prospective Chiel
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Justice, I do not know whom I should
approach because I am told that my learned
friend Mr. Hiren Mukherjce, is not going
to contest the next parliamentary elections
when the appointment of new Chief Justice
is due,

Therefore, what T am interested in is in
knowing for certain as to what are the quali-
fications which go into making a Chief
Justice. In short, what 1 am submitting
is that the appointment of the Chief Justice
of India should be institutionalised and not
personalised,

1 agree with the man of Stecl, Mr. Mohan
Kumaramangaiam that judges are not
infallible, they are ordinary humanbeings,
they commit mustakes very often. And <o
does Mr. Mohan Kumdramangalam. Is
that not true of Prime Minwster and other
Mimisters and, particularly. of the Ministar
of Stedl and Mines! How do you over-
come this difiiculty, by appowmting men
who ate not fallible or prone to mulang
arors? I am afraid, such Robots are nat
being manufectured on a cemmercial scale
a4 yet, and we shali have to put up with the
vidimary hunsan bewngs {0, the time bong
1, Mir Chwet Jutice Ray super-human
enougn aot to comn i mist.hes which s
wortin - praduwessers bave committed? 1)
that © w0, 1t 1 good news, but toe good 1o
be tiue, The Judges alve fae dilemmos
in deciding an issue i one way or the othe:
amd 1t should not fe beld apainst them,
Lven Mr. Mohan Kumaramangaiam the
other day confessed that fhie was tacing a
legal dilemmin a4 (o how he should deal
with Mr., Mukhenee obaut whom  thes
House had taken o unanumous decicion.
When the Steel Miaster confessed facing
a dilmma it was not held against him.  Then
why <hould it be held painst the Fudges
s they are guving dwenting ¢r  minerity
yudgements ?

In pussing, may | make anothe; submiy-
ston? This abily and suitabilry clavse
in the appointment of Judges should be
applied in other political and administrative
spheres also. For instance, why should
Mrs. Gandhi be the Prime Minister of thy
country when abler and more suitable per-
sons like Mr. Mohan Kumaramangalam
and Mr. AN. Ray arc available? Then,
the Members of the Union Public Service
Commission should be t6id clearly to adect
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only those people who have a progressive
outlook and who are forward-looking,
Even if they have merit, they should not
be considered. Only those who are for-
ward-looking, should be selected. Why
stop &t the Supreme Cowt, why not take
this socisl philosophy into the lowest
1ungs of the adminisiratsve set up? Let
us recruit officers duect from the AICC
and abolish this bourgeois Public Servic
Commission. We must not allow the buck-
ward-looking people to come in the way
of forward-looking Congressmen.

In his historical speech with geographical
overtones, Mr. Kumaromangalam, the de-
fence Counsel of the accused, was very
sarcastic to some of the Supreme Court
Judges. If 1 have understood him, he
told us that they are & bunch of reactiona.
ries. 1 cannot question it because he knows
the learned Judges mose than 1 know.
But may I ask : who selected and appointed
this bunch of old roactionacies to this highest
court of the land? Believe me, Sii, neither
myself nor my father had the opportunity
to do so. It was Mis. Gandhi and her
iltustrious father who made the appoint-
ments to the Supteme Court. 1 sec a
calculated move by Mrs. Gandhi in deni-
graung and ridiculing her own father,
When she ridicules and denigrates the Judges,
in fact, she is denigrating her own sllustcious
father. What an ungrateful daughter?!

Mr. Kumaramangalam m his 55 minutes’
specch—I wish I had half this time to expose
him—quoted many American jurists and
precedents to justify the unjustifiable. He
veferred to the British and Canadian jud.cial
systems and tried to draw support and sus-
tenance from these countries. It 15 strange
togic from a committed comrade! How
is it that he quoted all the decadent, rea-
ctionary and imperialist countries and not
the ‘most progressive of all the countries,
the Soviet Russia. This must be an omis-
gion. Since when have we decided to look
up to Mr. Nixon for guidance in our judicial
systom? We tailer owr economies, our
political behaviour on the Russian modet,
Thén why not aceopt the Russian model
in the jodicial system a8 well? I am told
that it is more efficient more ruthless and
1 must say very cheep cheap in the sonse
that you can do away with these advocates
who ave unduly isterfering with the appoint-
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ment of the Chief Justice. Yot can take
care of them.

Why follow tho judicial example of
America alone? Why can't you follow other
precedents ? President Wixon has very recen-
tly accepted the responsibility of bugging the
telophones of democratic party office.
Will Mrs. Gandhi acespt the responsibility
of bugging my telephone No. 384281,
Coungressmen, belonging to Mrs. Gandhi's
Congress, unite; you have notling to lose
but your credibility.

16hrs.

Sir, before concluding 1 weukl refer to
the social philosophy theory of Mr. Kumara.
mangatam. 1 entirely agree with him and
his few party men who say that sacial change
should be brought about swiftly and speedily.
1 do not agree with my friend M). Piloo
Mody who wants o slow orderly changs.
The people are imoaticnt and they are not
going to wait till Mr. Mody and his 7 friends
replace Mrs, Gandhi. Let us make laws
which are invested with that social philoso-
phy. Let us make laws and amend the
Constitution in 4 way which will brmg
about the desired change. The Supreme
Court has given us the right to amend
the Constitution &s we demanded. 1 have
already voted twice in the 24th and 25th
amendments and 1 do not mind voting
for another. Let us bring an amendment
that from now onwards the Congress
President will hold the office of Chief
Justice of Indm simultancously. 1 will
vote for this amendment also,

Finally, T would ask a few questions.
They are : Was the appointment of the
Chief Justice agreed upon by the Nehru
Forum Members of the party as well?
Has it been accepted by Maherajn Karan
Singh and other Maharajas of the congress
party? Sir, 1 am tempied to quote one
Urdu verse,

A § ogd gra g€ WY, T W,
fird ofa WY, fow @ sl W)
il o (e e Sl a2
&ﬂ‘“a.u'rué;dﬁy.lcrtuu

[l
1 am tempted to quote anofher verse

by the eminent Undn poet, Mr, Anand
Nerain Mulls who has Jately joined the
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ranks of the faithfuls. At the time of his
retirement from the High Court, he said :

g fgwad watar fET g & 7 g,
A |7 FIE GEET G AC &F T AQ
AT I ASTT B AF(TA I8 T AT
a4t g7® A B ag & 7 {g |

AT a4 a5 ST e oils o can 4]

.2-“4\3&{&’\7)@3 ailg u};\“é?u
e ) arpotas ciselaseesll
A - L2

[éT &isrd5” éT,Gg ailess Uy Os2

1652 hrs.
[Serr K.N. TEwWARI in the Chair.]

And lastly, Sir, he was the judge who said
that the police in this country is the most
organised gang of decoits and bandits.
And it is he who said yesterday that the
appointment of judges and the Chief Justice
of the Supreme Court, should be left to
these bandits and decoits.

& #Y7 AT TH WL A zW Fwifqa
v - & faar
il g e

[[lse & oshl6 -

SHRI VASANT SETHE (AKOLA): .

From this discussion which has been going
on for the last two days there are certain basic
points which emerge apart from the heat
and outbrust or disappointment or whatever
you may like to call it. I just thought
whether this furore would have taken
place if Mr. Justice Shelat who was to retire
in July was allowed to take ever as Chief
Justice. Therefore, if Mr. Shelat had been
the Chief Justice, as the senior-most judge,
and then if in the meantime, Government
were to accept, to have a change from the
convention, and declared as a policy that
hereafter, they decide to accept the recom-
mendation made by the Law Commission;
and decide to enroll a person as Chief
Justice even on other grounds from outside,
would this furore have been there? What
1 have Seen here is this. There are two
sections in those who are critical of it.
One, who feel indignant about the modelity
and about the timing as they say, like Mr.
Dapthary, ex. Attonrey General. There-
fore, the question is this. I am not going
into the constitutional aspect. This has
been dealt with by other speakers, al-

though my friend Mr. F
tried to distinguish it and said
124, by convention has come
as meaning preference by sen

SHRI FRANK ‘ ANTHONY
consultatxon

was about consultation. Even if
rule is to be given a go-bx; ‘
no objectxon

appointment of
The consultatic
Chief Justice at

mandatory req
Judges. But, t
requirement in M

vidual and the
are something to be
Government. That was
which he was trying to make
therefore, try to refresh his
recall what these Articles are.
19 refers to right to freedom. - It
all citizens shall have the right to freec
of speech and expression; to assemble peam—
ably and without arms; to form associations :
or unions; to move freely throughout the
territory of India; to reside and settle
" any part of the territory of India; to acq;
hold and dispose of property.
most sacroscant for Shri Piloo
Then, it says :

“(g) to practise any profession,
carry on any occupation, trade or
What is this right to acquire,
dispose of property? When y¢
on a pedestal so high, what wouls
right more sacrosanct? Even :
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unlimited property, is aoqniml by explol-‘ '

tation. of the people, “even if property is
disposed .of in the most clandestine manner
at the cost of the people, is. tms nght very
sacrosanct ? :

SHRI PILOO MODY : Unless
the .hon. ~ Member s  trying
to make political propaganda,

which ke is entitled to do and to which

1 have no objection, I would say, if he is .

trying to argue the legal point, that none
of what he has said has ¢ver been mentioned
by me either in this speech of mine or in
any other spcech, The obsession with
property stems to be 2 matter which is
in his head; it is not with me.

SHRI VASANT SATHE : He said that
the right was inherent. 1 would like to
ask him what he means when he says
that it is inherent......

Mr. CHAIRMAN : The hon. Membcr
should try to conclude.

SHRI VASANT SATHL :
I was  told that we were
to get 12 minutes cach. 1 have not
spoken even for 8 minutes, because [ have
heen looking at the cloch all the time.
If you want me to stop, 1 shall do so.  But
this is really umfair,.....

THE MINISTER OF PARLIAMEFN.
TARY AFFAIRS (SHR1 K. RAGHU-
RAMAIAH) : 1 have requested the Chair
to give each Member 12 minutes.

SHRI VASANT SATHE : I hawe
spoken only five minutes. ., ...
Mr. CHAIRMAN : He has taken &

minutes already.

SHRI VASANT SATHE : 1 am tvyiog
to make a very serious point.

SHRI PILOO MODY
with cheap palitical jibes.

SHRI VASANT SATHE : I am sub-
mitting that there is nothing inherent in
the right to property. The right 10 property
js in a society. When you live in society
with human beings, organised by law,
within a definite territory, you acquire
thoss rights. ‘'You do not acquire those
rights in a vacuum, devoid of society or
social content.' Therefore, this right to

: Very scrious

practise & profession or to hold propesty -

siou- something which is- very sacresanct

. wmpmd wuumm |
_3& Article 37 pmvidu

1973

ctive . Principles, - for: mmma. in mklc

“The provkions oomnmsd in ﬁns )
Part shall’ not bo enfomble by any
court, .. -

That is the only crimo which um mide has
committed, and, therefore, the people do
not get protection. And it further says :
. ...but the principles therein laid down
are nevertheless fundamental in the
governance of the country and it shall
be the duty of the State to apply these
principles in mgking laws.”,

SHRI PILOO MODY : That is executive .
action,

SHRI VASANT SATHE : When the Statc
tries to make laws, what does it make
those laws for? In article 38 we find that :

“The State shall strive to promote the
welfare of the people by securing #nd
protecting as effectively as it may
4 social order in which justice, sociti,
economic and political, shall inform
all the institutions of the national
life.”

And with what objective? We find in
article 39 that
“The State sholl, in pacticular, direct
its policy towards sccuring. -
(a) that the citizens, men and women
equally, have the right to an adequae
means of livelihgod;"

Is this more fundamental or is the right
to acquire property at the cost of the rest
of society more fundamental? Tho article
further says ¢

“(b) that the ownership and comtrol of
the moaterinl resources of the com-
munity are so distributed as best to
subserve the common good.”.

So, what is more fundamental?

When the State tries to do something and
to .make laws to achieve this objective,
what happens? What has been happening
actually? ‘Since whon has this crisis come
about? It has come about since the ver-
dict on the Golaknath casc. .

MI FILOO MODY:llaton that
myhodyhtd!hodlnlﬁsstomh
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SHRI VASANT SATHE: Till then, Govern-
ment wers not trylng to depart or break.
away from the convention. But since the
Golaknath case verdict, the settled law was
unsettled by a majority of one vote against
six judges.
Thevefore, consider this point. Consis-
tently thereafter, afier the Golak Nath
devision, for all these yoars every progres-
sive moasure taken by Government has been
neutralised and negatived by the Judges
of the Supreme Court. What was their
attitude? What was their approach to
even the provisions of the Constitution,
to the principles of the Constitution, to
which they had taken an oath of allegiance ?
Thetefore, I would like to submit that
as far as this trend is concerned, all  that
is aimed at is that these two wheels of the
chariot, the judiciary and the executive, must
along with the legislature move together in
the same direction. If ono wheel moves
in reversc, the chariot cannot move. If
you are to do anything really for the people
of this country, the judiciary must be in
tune with and in harmony with the Parlia-
"ment, That is the objective. All that has
been tricd to be done under the power of
the President in a most constitutional manae
is to keep aside these who are not in har-
mony with the directsve principles, objectives
and policy of the Constitution which have
to be implementd if at all you want to
pull the people of this country out of the
mire of poverty with the help of laws
made by us.
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“He asked the audience to resolve to

overthrow the Government.”

agt +ft aroddy & oY waor femn
“Shri Atal Blhari Vajpayee, the Jan

Sangh leader, urged Chief Justice

AN. Ray to resign on his own, or

cise ‘we will be foreaxd to make him

quit®,”
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SHRI P.G. MAVALANKAR (Ahmedabad):
Sir, after having heard the Minister of Stec!
sad Mines day before yesterday, we, the
mimbers of this House have begun (o wonder

whether apy purpose would be served by
our remaining in this House, and, secing
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that the way he wants this country to go 1
the way towards totalitarianism, whether
even the Lok Sabha would be a completely
committed body with one suituble \oice
in conformity with the voice of the Govern.
ment. All the same the happy situauon
is, that therc are still opposing points of
view being expressed on the floor of the
House and outside and therefore, while
fortunately time is still on our side, we
should 10 it that demociatic institu-
tions and values arc protected, may, en-
hanced. Now, 1 freely concede that while
discussing this vital matter, we cannot take
extreme positions, fot the truth of the matter
lies sumewhere in between. On which
side of the extreme this particular truth hes
1s of course, the real question. Aml,
thiy 1s a guesuon which is both debatabie
and undoubtedly controveisial.

It 15 not without singnificance thai the
Governmeat's defence two days ago was
constructed by the Minister of Stee! and,
Mines, and not by my friecnd Mr. Gokhale
who 1 would think as Minister of Law
and Justice should have intervened in the
debate on the first day itself. It is interes-
ting and even suggestive that the first defence
should have come to us from Mr. Mohan
Kumaramangalam., The whole House
hnows what his social philosophy s and to
which kind of social philosophy he is com-
mitte throughout his life. He now wants
to extend that philosophy to other major
organs of the Government like the judiciary.
The tragedy of the situation is that the
minister in his steel frame-work mentality
has tried to undermine the independence
of the judiciary. His speech undoubiedly
was a brilblant performance. He so vy
eastly converted all the Congress MPs to
his own particular vigid philosophy. But,
i ask the Congress members; Do they
honestly one and all subscribe to the Lind of
communistic and tigid philosophy to which
he was referring? If they do not, then
why should they not comae forward in the
open and say that they do not agree eith
the kind of sovial philosophy to which the
Minister was referring?

Ax 1 said a little while ago, the Minister
of Steed and Mines did undoubtedly make
a brilliant performance. We all admire
his ecudition, his debating skill and he bad,

* of course, alt the time at his disposal,

He presented his case 23 shrowdly % an
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advocate of his calibre would do. He
spotlighted the facts which suited him,
and he highlighted the questions which fitted
his plea, without, of course, bothering
whether what he was illustrating and quoting
was the completo picture and whethor all
this was in the full context of the relevant
issues and questions involved.

He quoted the precedents an nounce-
ments of events and persons USA,
UK, Australia and Canada. But he dare
not quote from any country whose social
philosophy he has been so steadfastly hol-
ding to and preaching everywhere. Even
there he quoted them only partially because
he wanted to quote only that which will
suit his plea. So, he did not quote or tell
the House that in those countries, USA,
UK, Australia and Canada there is demo-
cracy and people continually resort to the
various democratic processes that obtain
in thosc countries. He never mentioned
that these countries have a responsible and
responsive excctuive, something which is
totally absent in India today. He never
mentioned that in those four countries,
in these four democracies, there is a strong
opposition. He never mentioned that those
countries have a robustly independent judi.-
ciary, He never mentioned that those
countries have a free press with an unending
free flow of news and views. He never
mentioned that those countries have inde-
pendent radio and television network which
are free to criticise the government. He
never mentioned that those four demo-
cracies have vigorous universities where
habits of critical thinking are developed.
He ako never mentioned that those countr-
ios have an informed, intelligent and en-
lightened public opinion. Over and above
all this, the constitutions of these four
countries have various buik-in safeguards
and safety valves and they have adopted
the system of checks and balances. Be-
cause of ail these things, even if they make
a vigibly or an apparently political appoint-
ment, that political appointment cannot
be anything but independent because once
a jodge is installed in his place, he has to
function as an independent judge, since he
knows that all these factors and agencies
to which I have made a reforence will
revolt against him if be gave justioe in favour,
of the Government,
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Now, 1 ask the Minister of Mines : Are
these factors available in this country?
If they were, then if the Minister had said
“let us appoint some people of our liking™,
I would have said “all right” becauss
the other factors were bound to provent
the persons so appointed from acting in
en arbitrary way. But, in the absence
of these factors in India we should not allow
this, .

Sir, let there be no mistake about it——
this is a frontal attack by the executive on
tho free processes of the judiciary, The
Government'’s action is sudden and swift
both in style and substance. It is nothing
else but the result of secret scheming by the
small caucus who have scant respect for
democracy and democratic institutions.
It is a calculated and clever move to under-
mine the independence of the judiciary.
The cavaliar and dramatic fashion in which
the Government have acted so suddenly
has caused concern and consternation
not only in this House but throughout the
country.

The issucs involved are fundamental and
basic. They are issues of far-reaching signi-
ficance. Therefore, I feel that Government’s
action is without wisdom and without pro-
pricty. It will certainly undermine the
whole edifice of parliamentary democracy
and it will bring a democratic consti.tution
into great disrepute.

As many hon. Members, pa}ticularly
on this side of the House, have said, we
are not discussing individual personalities.
We have nothing against the person of a
Judge as such. I for onc want to adopt
an impersonal approach to the whole pro-
blem. We are discussing policy questions
because democratic values are at issue,

The principle of seniority 1s not sacrosanct
or sacred. But why this sudden realisation
of the good in the Law Commission’s re-
commeondation after 15 long years?

1 ask the Minister of Law and Justice—
1 hope, he will reply to it—why was the
country, the Parliament and, more
particularly, the highest judiciary itself
not taken into confidence before taking
such a4 step of supersession? And, Sir,
to supersede not one but three .\‘ndm
against whom there can be no objection
except, of oourse, that they were terribly
independent and upright Judges and men
of honour. Thelr resignations bave proved
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their self-respecting nature and selfless
attitude. The whole nation salutes to
them for that.

Much has been said about Judges and
social changes. It is known all over the
world, whether they are democracies or
any other type of Governments, that Judges
are conservative by nature. It is their fun-
ction to conserve law and order. They
are bound to be conservative. But when
you make a judicial appointment ,what
about Judges’ own philosophy? How can
you divorce it totally from his thinking,
acting and deciding? It is true, of course,
that Judges must not hamper progress in
the country, The people’s wishes, Parlia-
meat’s resolutions and enactments, must
be respected. But let us not forget that
peoples and Parliaments are not perfect
and not infallible and they are liable to
doing unjust and undemocratic things.

So, the Judges being fiercely independent
and devoid of any party and factional
pofitics, decide on merits of the case, on
the basis of the letter and the spirit of the
Constitution, It is only in this sense that
Judges can be “committed”, that is, Judges
who are “committed” to the principles of
Constitution, to the letter and spirit of the
Coastitution. But when the Government
says that they want Judges of a different
type, “committed” Judges as the slogan
goes, they want “‘committed™ Judges mean-
ing conformist Judges who conform to
Government's point of view. They want
“yes—men” who will be ‘“yes-men™ to
whatever Government want to suggest
and act. Therefore, I say, this is a concept
and style and activity which is wholly out
of tune with democratic theory and practice.

The fathers of our Coastitution laboured
hard to build up an independent judiciary.
In the last 25 years, this bastion of freedom
and the fundamental rights of the people
remained, more or less in tact
and beyond reproach. But now that glo-
rious edifice and all the accompanying
vital conventions and traditions have becn
allowed to crumble down and collapse.
The people’s faith and confidence in the
independence of judiciary has been shattered
by the Government action—I underline
the words ‘faith’ and ‘confidence’. The
people’s confidence has been shattered and
they have been disturbed. Therefore, 1
feel, this damage has been beyond repair.

Chief Justice of Irdia (Dis) 262

You, Mr. Chairman, will sec that the
reaction in the whole couniry is spotnaneous,
sharp, swift and sure, whether it be in Dethi
or Bombay or Ahmedabad or elsewhere.
This is some consolation that our people
outside are awake to the democratic ideals
and values. This politica]l sabotaging by
the ruling party has shaken the judicial
institution and our Constitution to their
foundations. The Government have in-
jected and introduced politics into judiciary.

Why did the Government do this at the
time they did? The timing of the Govern-
ment action is important. It is so soon
after the recent historic judgment on Funda-
mental Rights wherein three superseded
Judges gave opinions against the Govetn-
ment. That has aggravated the pcople’s
suspicion, In matiers, judicial and funda.
mental, not only must you be clear clean
and fair, but you must also continuously
appear to be so without really shattering
the people’s faith and connfidence. That
really sustains the people’s confidence
about the independecc and impartiality
of Judges and justice.

Moreover, this is a case wheie there
has been inflicted a penalty on free opinions
of the jndividuals. Democracy should value
free opinion. A free opinion is always
a different opinion. It can oftea be an
awkward and inconvenient opinion, There-
fore, I am infinitely sorry and disturbed
that this Government should have done all
this extra-ordinary and extra-constitutional
ianoeuvring. The pity of it is that they
are using democratic framework and letter
to destroy democratic freedoms and spirit
of Constitution. This is the great tragedy.
This reminds us of what Hitler did in Ger-
many during the early thirties of this century.
1 hope .we do not want these things to happen
in this country.

SHRI B. R. SHUKLA (Bahraich) :
Much eloguence has been mis-directed, mis-
spent, and has produced only more heat
and little light. The real questions are,
firstly, whether the appointment of the
Chief Justice of India and the consequent
supersession of the three judges of the Sup-
reme Court is Constitutional and valid,
and, secondly, if it is Constitutional and
valid, whether it is an act of gross impro~
priety on the part of the Government which
is responsible for such appointment
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and, thirdly, whether, even in spite of the
so-called improper act of suparsession,
democracy has been impedlied by this
appointment, These are the three issues
to which we should address ourselves.

Mr, Shyamnandan Mishra and Mr.
Frank Anthony have said that it is not in
accordance with the Constitutional pro-
visions, Mr, Shyamnandan Mishra says
that he is not a great Constitutionalist.
But so far as Mr. Frank Anthony is con-
cernted, he is a senior advocate of Supreme
Court and we wanted that his statement on
this point should be accurate in law. Arti-
cle 124 read with article 126 nowhere lays
down any procedure of consultation for the
appointment of Chief Justice of India.
When this matter was browght before the
Constituent Assembly, Mr, Ananthasayanam
Ayyangar saud:

“The important amendments that
have been made relate to the necessity
for the President consulting the judges
of the High Courts in the States. Con-
sultation with the Chief Justice is neces-
sary for making appointments of puisne
judges of the Supreme Court. So far
as Chief Justice humself is concerned,
there is no higher judicial authority who
may be consulted ...."

SHR] SHYAMNANDAN MISHRA :
i1s Mr. Ayyangar an authority? My
humility should not be equated with igno-
rance,

SHR1 B. R. SHUKLA : 1 do not say that
he is an authority. Since you respect his
opinion, 1 quoted him,

There is another judicial decision of the
Supreme Court reported in 1966, All India
Reporter, Supreme Court, page 1987,
in which it has been Jaid down that the
President, when he is constitutionally obliged
to consult anybody, must consult only
that pe#@2 and nobody else. If he is
requireds o consult *A’, and if he consults
‘A’ and also ‘B’ and ‘C’, then the whole
decision is vitiated. Now the position is,
when under the Constitution there is no
obligation to consuft anybody, then as the
Constitutional Head of the Union of India
he has to act on the advioe tendered by the
Cabinet and that Cabinet is headed by the
Prime Minister, The Prime  Minister
advised him to appoint Mr. Justice A, N.
Ray as the Chief Justice of India.

Chisf Juticn of India (Dity

Now, you can attack the appointmest
Bot on the Conatitutions] grounds bt oa
the ground of political propriety. The
question js, what is the political improp-
risty involved in this, Till the other day,
Mr, Justice A. N, Ray was a suitable person
because he was duly appointed as the pulsne
judge of the Supreme Court. AN other
judges who are members of the Suprems
Court are also good judges. If they are
good judges uptill now, dp you mean to
sty that the moment Mr., Justice A. N. Ray
has been appointed or elevated from the
position of a puisne judge to the position
of Chief Justice of India, he would sell his
conscience, he would become a docile
man and he would simply act as an instru-
ment and tool in the hands of the present
Government ?
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SHRI ATAL BIHARI VAJPAYEE :
This is what Mr, Kumaramangalam wants.

SHRI B, R. SHUKLA : It means that
all thesc Judges, headed by Mr. Justice
A. N. Ray, have been good and hounour-
able Judges, men of integrity and no re-
flection has been sought to be cast on thier
integrity excopt by an oblique reference
by Mr. Vajpayee when he said that Justice
Ray was responsible for deciding a casein
favour of Mundhra, If all these Judges
continue in future to decide cases coming
before the Supreme Court, then, do you
mean to say that all those cases in which
Justice Ray would be sitting as the Chief
Justice or he would be constituting a Bench,
those decisinns would be influenced by the
Government? Such a short-sighted view
of the calibre and character of our Judges
is wholly unwarranted and you should
not attack their integrity in this unwarran-
ted fashion. Therefore, my submission is
that our democracy is not in danger because
of this appointment then comes the question
of convention. What is the convention?
Now, the mere fact that certain Sesioc
Judges of the Supreme Court were appointed
nlso as Chief Justices in the past was merely
a coincidence. They were good, honest
and able Judges and they were sanior also
and, therefore, the seniority was not yst a
condition prescedeat for their appointment.
It was just a coincidence and if senionty
is accepted as a rigid criterion for appoint-
ment of the Chiel Justics, it maans that the
President and the Goverarment have ab-
solutely no say and no discretion in the
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matter and that would be introducing a
new clause, a new provision in the Consti-
tution which is not there for the time

being.

Third thing—about committed Judiciary.
Now, much has been said about committed
Jjudiciary, Mr. Kumaramangalam has,
in his specch, nowhere said that committed
judiciary means conformance adccording to
the patiern of the communistic regime as
prevalent in Russia. So, the word *com-
mitted” means that we are not a ‘Sthira
Pragnya® or ‘Paramahamsa’ within  the
meaning of Gita. Everybody is committed.
Mr. Vajpayee is committed to one concept
or the other. Here, we are committed to
a different concept of social philosophy.
Mr. Frank Anthony is committed to a
different concept of philosophy. He said
~—Mr. Vajpayee was not here then—that
an impartial judiciary was the creation of
the Britishers, and that this is for the first
time we are meddling with it. I want to
remind him of the history of Lord Bacon
in England, who was removed for acts of
corruption and  nepotism. Therefore,
corrupt Judges have been found everywhere
in the world,

Now, what will happen if an eminent
advocate of the Supreme Court like Mr.
Frank Anthony is clevated to the Bench
of the Supreme Court. ..

SHRI B. P. MAURYA : No,No .

SHRI B. R, SHUKLA : ....and Mr,
Mohan Kumaramangalam is also elevated
to the Bench of the Supreme Court. X
am sure that as they have different sets of
values and philosophies, they will create
a deadlock.

So, cotnmitment means commitment to
the social and directive principles of the
Congstitution and anybody who, by his legal
quibbling and constitutional hair-spliting,
wants to retard the progress of the country
and proves a hurdle in the implementation
of the aspirations and urges of the pcople,
he would have to be removed and only in
this context, we have to understand the
word ‘committed judiciary”,

Mz, Piloo Mody only is only trying to
reap the harvest of discontent. He is col-
locting in his small basket rofton and rejec-
tod eggs. But let me assure him that not
only thousands and  lakhs  of

people but crores of people are behind the
Prime Minister and her party. They want
that directive principles should be imple-
mented. A few hundred lawyers under
the misguided leadership are only creating
a fuss and a furore  If there had been any
doubts in the mind of the uninformed people
regarding the supersession of Mr. Hegde
and his colleagues. those doubts stand
dispelled by the statement of Mr. Hegde
which he gave in his Press Conference.
In his statement he has proved that the
moment he has put ofl his judicial robe
he has put on the readymade garm:nt of
a politician provided by reactionary parties
like the Swatantra and others,

SHR1 KARTIK ORAON (Lohardaga):
Much water has flowed down the stream
and all types of arguments and counter-
arguments have been put forth regarding
the supersession of the judges. It is not the
sole case of supersession in this country,
there arc numerous cases of supersession
which have gone on; but they have all
gone unheard, unwept and unsung. No-
body has bothered about them. Not even
the Opposition has brought forward any
such case of supersession.® But why is
there so much of mud-slinging and so much
of subrerattling about the supersession of
the judges? Whether it is supersession of
a clerk or of a judge, it is after all super-
session; it is just the same; the pain is the
same. 1 don’t personally see much sense
in discussing this in Parliament. Of course,
Parliament is to protect every individual,
rich or poor, high or low. That is thera.

The opposition brought out the plea
that the Chief Justice should bs appointed
on the basis of semority. 1If at all this is
to be done, then the seniormost judge should
automatically become the Chief Justice.
But this is not s0. We have the provision
under Article 124 of the Constitution where-
by the President has got to appoint the
Chief Justice. The fact that the President
has been authorised to make the appoint-
ment clearly shows that he has got the
discretion in the matter. According to this
Article, in the matler of appointment of
Chief Justice, the President is not obliged
to make consultations with the Supreme
Court or the State Government or .the
Executive. Therefore, 1 have failed to
understand why this reasoning is brought
forward. My point is only this. I do
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not want to go into the legality or illegality
of those things. What is supreme—whether
the will of the people or the Supreme Court?

SHRI DINEN BHATTACHARYYA:
Shrimati Indira Gandhi,

SHRI KARTIK ORAON : Yes, every-
body wanted to be Indira Gandhi but
everyone has miserably failed to capture
the imagination of the people or the will
of the people except Shrimati Indira Gandhi.
It is the will of the people which has demons-
trated their faith in her. They have res-

ded under the dynamic leadership of

mati Indira Gandhi. They have done
it by the massive mandate they have given
for our party in the 1971 elections. Will of
the people guides the destiny of the nation.
Will of the people is the law of the land.
Whoever tries to ignore that will of the
people will himself be destroyed. That
has been done. Therefore, let us not argue
about this. The will of the people has to
guide the destiny of this country, When
the majority of the people want that things
have to be dgne in a particulr way, then
this will have to be done that way, and there
is no question about it. Therefore, I think
that ware just beating about the bush and
wasting the valuable time of Parliament by
talking about this question of supersession
of judges, this, that and the other. But
we are not talking about the poor people
of our country who are dying of starvation.
Why are we not talking about them? Let
us be realistic. Today, nobody is going
to ask the Opposition parties for anything,
The people of this country are not goiag to
ask this party and this Governmeat whether
Karl Marx was right or not, but they are
going to ask them to provide them with
food, shelter and clothing, medical faci-
lities and educational facilities and so on.
Therefore, there is a tremendous burden
cast on the Government. So, in all deci-
sions of any kind, they have to be careful
to see to what extent it is in fulfilment of
the wishes and aspirations of the people
of this country, and if they take any decision
in the light of this, there is nothing wrong
about it.

Dr. R. M. Jackson has defined an expe-
rienced judge in his book. The Machinery of
Justice in Fngland (1953) as follows: He
was the secretary to the Royal Commission
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Justices of Peace, and he has argued in his
valuable book as foflows:

“An experisnce judge’ means one
who is well used to trying defendants,
and who generally spoaking, makes an
excellnt job of that side of his duty.
But when we come to the passing of the
sentence, our ‘gxperienced judge' is
expericnced merely in following a cus-
tomary measure, and his experience
does not extend to knowing what
happens to those the sentences. Should
we describe a man as being an ‘experienced
physician® if he ordered doses of medi-
cine and never enquired what result they
had on the patient?

This Government and this parly has a
tremendous responsibility to meet the
requirements of the people of this country
and, thercfore, they must have this point
in their mind all the time.

1 have been going through the records
of all the Chief Justices of our country, and
have found that in most of the cases, just
before retiring, they have passed some sort
of judgment or the other which is contrary
to the will of the people or the aspirations
of the people. Take for instance, the case
in regard to the supremacy of Parliameat,
the privy purses case, the case of nationa-
lisation, the case regarding compensation
for property and so on. In all these, all
the retiring judges have gone against the
will of the people. Only one judge, namely
Mr, A. N, Ray has been acting almost n
consonance, though not always, because
be has his own judgments also, with the will
of the people. We have to take mote of
this, and therefore, let us not make any
fuss about these things.

Suppose somebody commits the offence
of reckless driving or reckless writing and
talking or somebody gives a reckless judg-
ment....

MR. CHAIRMAN : Now, the hon.
Member should try to conclude.

SHRI KARTIK ORAON : Shri Hegde,
Shri Grover and Shri Shelat have been say-
ing that there has been damage to the n-
dependence of the judiciary and the cause
of democracy. But 1 would submit that they
are not the custodians of the independence
of judiciary and the cause of democracy. If
that were so, if there had been that farce
of corection, then there would have been
many more judges who would have
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come forward and resigned. But nobody
else has resigned. What have, these people
who have been superseded, been saying?
Mr, Hegde said that he would like to be
judged by the Bar not by the Government.
He says that the wrong done to the three
Judgns was of small significance compared
to the damage done to the independence
of the judiciary, to the cause of democracy.
If that was s0, the other Judges would also
have resigned. But none has resigned.
17.00 hrs,

Then he said that because he passed
an adverse judgment against the Prime
Minister, he has been victimised. This
only shows that he has been having a gulity
conscience all the time. He knew that what
he was doing was wrong and did not believe
that what he was doing was correct.

These are the facts. So I feel there is no
cage for this discussion, there is no need
to discuss the supersession of the Judges.
Let us discuss supersession in general.
That will be a wonderful thing for the
country, otherwise not.

With these words, I think the action taken
by Government, by the President, is per-
fectly in order and ought to be applauded
by the people of this country.

SHRY SHANKERRAO SAVANT (Kol-
aba) : The supersession of the three Judges
has touched off a storm in the privileged
world, in the world of the propertied classes
and the intelligentsia,

SHRI G. VISWANATHAN What
about you? You do not have property?

SHRI SHANKERRAQ SAVANT : The
members of the Bombay and Delhi Bar
had collected yesterday. All they did was
to shower some abuses at the Congress
and Shrimati Indira Gandhi. Of course,
they have been doing this for a pretty long
time and, therefore, it need not sutprise
us,

What surprised me in particular was that
Shri Madhu Limaye, the socialist leader
should join in the chorus, because when
the Golak Nath case was decded, it was
Shri Nath Pai who was the first to tell
Parliament that it was laying down a very
poraicious principle.

SHRI P. VENKATASUBBATAH (Nand-
ﬁ).:ﬂebmmmforwardanon-oﬁcill

SHR1 SHANKERRAO SAVANT :
Yes. He said it would take away the so-
vereigaty of Parliament; therefore, we must
undo what has been done by the judgment.
Strangely enough, another leader of the
Socialist Party, Shri Madhu Limaye, is,
now hand in glove with these reactionaries
who, according to Shri Nath Pai, put indi-
vidual fiberty above social welfare.

Shri Limaye has stated that it is not the
fact of supersession which is more material,
but the procedure of it. J cannot undor-
stand the distinction because once it is
decided that the supersession was lawful,
in accord with constitutional propriety and
was needed for further advancing demo-
cracy, it is immaterial what procedure was
fotlowed. But it seems the Socialist Party
has given up ity socialism and is only after
the hate-Congress campaign.

Both Shii Anthony and Shri Viswanathan
have pooh-poohed the present policy of
taking into consideration the social philo-
sophy of judges. They have said that
there will now be a clamour for the loaves of
office. They are shouting from house-
tops about the independence of the judiciary.
When this was there, did we get any type of
whimsical judgments or judgments reflect-
ing the individua) independent thinking of
of the judges from the munsif's court to
the Supreme Court? If not, why should
the need for conformity to social philoso-
phy cause chaos or clamour for loaves of
office? So it is no good saying that simply
because at the top there are certain princi-

- ples laid down, that there will be conformity

to certain socialist philosophy, they will
now be clamouring for loaves of office.

They are tathing of a fight to the finish.
That is nothing new., At the time of the
Bank nationalization case and at the time
of the abolition of the privy pures, they
talked of the same thing.

AN HON., MEMBER : Who tatked?

SHRI SHANKERRAO SAVANT : Al
these people. They cannot put up a
better performance new with the help Mr,
Hegde who s less intelligent and more
conceited. We are prepared to accept
their challenge. After the thullabaloo
about fundamental rights and directive
principles, I just want to tell them one thing.
There are three arms of the State, the legis-
lature, the judiciary and the executive.
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In it not necessary that all the three shounld
run in unison? The main question is:
What would be the result if they pulled in
different directions? If in order to make
them pull 1n the same direction some prin-
ciples are laid down, there is nothing wrong
and the Government is perfectly right in
saying that the judiciary should comform
to certam principles. The confrontation
with the judiciary has not started only from
Golaknath case. Gokalnath only high-
lighted the conflict which was started much
carlier. Immediately after the passing of
of the Constitution, this very Supreme
Court Juid down that incitement to murder
was permissible because it was covered by
the fundamental night regarding freedom
of expression. They quibled with words
of the Constitution to come to this strange
conclussion. Thereforc we had to pass the
first amendment to the Constitution. After
the first amendment was passed, the Supreme
Court held that this amendment was proper.
There after at the time of Golaknath case,
they reversed their own verdict and held
that the first and the fourth amendments
were all wra vires. But, when they saw
tl.mt undoing all legislation during the pre-
vious dicade would introduce chaos and
would invite anarchy they introduced a
totally ncw principle and laid down that
whatever might have been done in the past
was legal, but in future the Government
should not take recourse to the powers
under these amendments.  When the judges
are giving such whimsical judgments should
the eaccutive and the legislature sit silent?
As a matter of fact we gave them 8 or 10
Years to behave properly. When we found
that n every important case the Supreme
Court was going against us, we took the
proper course namely fo see that they
conformed to the socral philosophy of the
comstrtution and that the exccutive, legis-
lature and the judiciary all pulled 1 one
direction. Therefore my contention 1s
that there is nothing wiong in what has been
done. Something has been sard about
articles 124 and 126 of the Constitution.
The marginal note to Articles 126 18 wrong.
We are 10 go to the article itself and not
by the marginal note. That is an accepted
canon of interpretation of statutes. Artie
cle 126 speaks of the appointment of Cnief
Justice and not of the appointment of acting
Chief Justice or of permanent Chief Jus-
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tice. If article 126 is taken out of the
Constitution there will be a0 provision for
the appointment of Chief Justice. This
will be absurd. Thersfore, my contention
is that this appointment is only under arti~
ole 126 and there is no provision in it for
any consultation with the outgoing Chief
Justice. There is thus absolutely no legal
impropriety or violition of any of the arti-
cles of the Constitution or any other law,
Therefore, whatever has been done
properly and as such should be accepted,

17.09 hrs

(MR. SPEAKIR in the Chau)
MR. SPEAKER : You have all exceadod

the time that was allotted. What shall we
do now?

SHRI K. RAGHURAMAIAH : The
hon. Minister may begin lus reply at 6 p.m.
today.

MR. SPEAKER * Then there cannot be
any other business today.

SHRI K RAGHU RAMAIAH : Private
Members’ Busmess has been postponed;
only the introduction of the Bills will be
there.

MR. SPEAKER : Was it with the per-
mission of the Chairman? Otherwise, you
will kindly sit down. T shall call you.

SHRT M. SATYANARAYAN RAO
(Karimnagar) : I shall not take more than
three munutes.

MR. SPEAKER - All nght.
continue.

SHRI M. SATYANARAYAN RAO :
Mr. Speaker, Sir, since morning T was
hearing the speeches of the Congress
Members. I was really astonished whether
all of them were speaking from their hearts
are they have been instructed by Shr1 Raghu
Ramash and Shri Kumaramangalam to
speak like that. The question is whem_ur the
Government s right or not to appeint as
Chief Justice whomsoever it wants. Whether
it is just and proper constitutionally or not
1 am not going into that,

I have no doubt that it is certainly consti-
tutional for the Government to do that.
But, the manner in which this appointment
has been made has created some doubts in
the minds of the people. T am told that this

Then
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gentleman has been appointed as Chiel
Jugtice because he happens to be not only a
friend of Shri Kumaramangalam but he is
also a relative of him., That is why the
people are very much agitated about this
particular matter, I am told that the Prime
Minister had no role in the matter and Shri
Gokhale had nothing to do with it. Shri
Kumaramangalam has played the role, and
he is responsible for the appointment of Shri
Ray as Chief Justice, That is the reason why
the people, and we the Members, are agi-
tated.

Before hearing the speech of Shri Kumara-
mangalam I was wondering why there was
so much of hullabaloo about this gentleman,
But, when I heard his spoech, I felt that it
was a justificd agitation on the part of the
lawyers as well as the people outside, and
also here, in their saying that he is selected
because he has got certain social philosophy
and so on and 50 forth. Particularly he men-
tioned about the suitability. I do not agree
with what Government has done.

Shri Kumaramangalam is saying that a
Judge must have a social outlook or whatever
philosophy the Government possesses.

THE MINISTER OF STEEL AND
MINES (SHRI S. MOHAN KUMARA-
MANGALAM) : I never said that we must
haw a social outlook. I said that every
judge has such an outlook. The question is :
what is that?

SHRI M. SATYANARAYAN RAO
In your speeqh you have said that you have
selected him because of the social philosophy.
You have also mentioned suitability. T have
got with me the spzech. This is not proper
on the part of any Government. and Shri
Kumaramangalam whether he is responsible
for the appointment or not, to say so. It is
very dangerous. We know that’in democracy
judiciary must be very independent. It has
also got its own role to play; the executive
has also got the role of implementing whate-
ver the law that is passed by the Legislature.
The judge is supposed to interpret the law
that is passed by it. It is not that because of
his sopcial outlook or because of certain
philosophy that he possesses, he should be
appointed. He has no business to inter-
prot according to his own philosophy. His
duty is 10 interpret the law according to the
Constigution. Whatever be the Constitution,
that is up to the judge to interpret

~then it is for

it. If he interprets it differentlys
the Government to
amend it. You have done it now. We are
very sorry to note that only recentlyina
judgment of the Supreme Court—it is
favourable to you—they have held that
Parliament has got the authority to amend
the Constitution and also to abridge the
rights, Even then the three judges have
been superseded. I do not know why that
has been done. I am sorry for this action of
the Government. It is dangerous and it is
not only not in the interest of the Congress
party but alvo it is not in the intiest of the
country. I app:al to the Members, parti-
cularly, the Congress Members, to bewarc
of this decision. This is a first step and so
many things will follow from that. 1 hope
that you will also be superseded one day
I am sure as to why the Prime Miniser is
talking all about this convention. There is
no convention at all. You®how me as to .
which article says that the President is
obliged to appoint a particular p2rson as
Prime Munister. He can appoint anybody
according to the Constitution.

According to the Constitution, he shall
appoint the Prime Minister, and the Minis-
ters will be appointed on the advice of the
Prime Minister,

If we go according to the letter of the
Constitution, the President can appoint even
Mr. Vajpayee or Mr. Banerjee as Prime
Minister. That way the Prime Minister can
be also supesrseded. Think for a moment
what will happen if he comes to power,
He will finisn all of you. You are not taking
it very seriously. So, you better tell Mr.
Kumaramangalam, “Stop here; don’t pro-
ceed further.”

SHRI SAMAR GUHA (Contai} :  Sir,
no issue, cither political or legal, in our
domestic sphoere, has agitated the men of
the judiciary, the legal profession, the press
and the people at large, more than the
appointment of the new Chicf Justice of the
Supreme Court. Tt is not merely a question
of ascertaining the comparative merits of
Mr, Ray and the three superseded judges.
It is not even the queastion of mere supar-
session and not observing the convention of
appointing the senior-most judge as Chief
Justice considered as something as sacro-
sanct—which is agitating the people's
minds. The most important point
which is agitating the people is the
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political motivation behind this act of supere
Session. In it the people see an inlet of a
growth of a certain kind of ideology, tetalk
tarian ideology, that may subvert the future
of Indian democracy. In it an attempt has
boen made to make our judiciary subservient
to the executive. By this act, an element of
political subterfuge has been introduced
which may scuttle the whole edifice of our
democracy.

This is the apprehension of the pzople and
this apprehension has been alarmingly justi-
fied by the principal spokesman of the
Government, Mr Mohan Kumaramanga-
lam. In a melodramatic way, like the devil
quoting the scripture, he was quoting the
scriptures of the so-called bourgeois demo-
cracy, which was only an artifice to camou-
flage his own purpose. He was propounding
the theory of selection of judges on the
criteria of their affiliation to a certain poli-
tical and social philosophy. Not only did
he prepound the theory of a committed
Judiciary, but I will go a step further and
say that he had propounded the theory of a
dictated judiciary.

In his dramatic mood, he was accusing
Mr. Justice Hegde of wanting to oust the
press, oust the Parliament and oust the
people. But Mr. Kumaramangalam very
cleverly concealed what he himself wanted
10 oust. He wanted to oust the very founda-
tion of our democracy by propounding the
totalitarian theory of dictated judiciary

T have said that T do not consider, my
party does not consider, that the principle or
convention of appointing the seniormost
Judge as the Chief Justice is sacrosanct.
But the question is, suppose, one judge has
to be superseded by the other because of
the question of merit or capability, if there
is a certain conflict or contradiction, how
will that conflict or contradiction be re-
moved? Who will do it? No doubt, it will
be done by the President. But, in such cases,
what are the conventions? Unfortunately,
we have not set up any conventions, norms,
principles or procedures in case the issue of
supersession of a certain judge arises. If
only the Government had set up some con-
ventions, then there would have been no
occasion for making these charges. The
will of the President is usually implemented
through the executive, that is, through the
Cabinet, the Prime Minister or the Political
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Affairs Committeo of the Cabinet. There-
fore, you should set up somehealthy
democratic principles, norms and procedute.
If you want to superseds & Judge, it should
not be done acoording to the whims of the
exccutive but according to certain insti-
tutional principles which you have to set
up. .

There is another dangerous theory that
has been propounded, namely, ‘‘suitable
social philosophy”. The selection of the
Judge will be according to his ideological
convictions or social philosophy. Today his
social philosophy may be suitable to the
Congress Party. Tomorrow it may be
suitable to another political party. Before
1970 the Congress was not what it is now.
In futuie, who knows, what it will be? As a
student of science T may say that neutrons
cause fission in the mass of atoms. But all
neutrons cannot cause fission in all mass
‘atoms, Certain condition has to be created,
certain compulsion has to be generated in a
mass of atoms. Then one or two neutrons
are enough to cause nuclear blast o the
mass of atoms. The neutron inside the
Congress, Mr. Kumaramangalam, is induct-
ing and propagating a certain ideology and
creating a compulsion inside the Congress.
creating conditions for fission i.c., for another
split in the Congress. 1 am saying this be-
cause no honest member of the Congress
has tried to really challenge the theory of
certain suitability of social philosophy on the
basis of which the judges would be selected.
Unless you are cautious about it, the future,
would be bleak because like a #cutron would
be causing a nuclear blast, this subtle poli-
tical and ideological indoctsination will
cause a nuclear blast inside the Congress.

The Judges will not be guided by the social
rhilosophy of one party today and another
party tomorrow. They will be guided by the
Constitution Everybody hnows that in our
Constitution while the Directive Principles
arc there, there is no directive 1o implement
those principles enshiined in the Comsti-
tution. This has introduced certain contra
diction between the Directive Principles
and the Fundamental Rights including in
our Constitution. That is the reason why we
have supported this Government to change
the Constitution. In fact, many changes
have been made. T yield to none in my
desire, and the Socimlist Party strongly
feels, that nothing should be sllowed 10
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stand in the way of social change and if the
Constitution has 1o be changed, it shouid
be changed.

I want to draw your attention to what a
twice-clected President of the Congress had
said. Me wanted India to be a Socialist
Republic and he wanted India to frame its
Constitution according to the principles of
a Socialist Republic. He stated in his book
‘The Indian Struggle’ :

“In our free India the Constitution
should not be framed according to mid-
Victorian concept.”

1 am referring to Netaji Subhas Chandra
Bose. At that time he was dubbed as a fas-
cist and totalitarian for his outlook regarding
Constitution of frec India.

1 know that judges, even though they deal
with principles of jurisprudence, their sub-
jective predilections are bound to come in.
Jurisprudence is not an exact science like
Physics, Chemistry or Mathematics, and, as
such in® interpreting laws they are quite
likely to be subjective on occasion, In
correctly interpreting laws, they will be
guided by the constitutional provisions, If
the Judges find that certain amendments we
have made are not according to the funda-
mental structure of our Constitution, they
have the right to strike them down. If the
Government is really for the social change,
for the Socialist reconstruction of the
country, certain radical measures have to
be taken, a new Constituent Assembly has
to be convened.

Our Constitution is the creation of a
Constituent Assembly which had a different
authority, different origin, different concept,
different capability. This Parliament has not
. tried to completely, structurally and funda-
mentally, change the Constitution which
was framed by the Constituent Assembly.
If you really want, we can do it by con-
vening a new Constituent Assembly. If you
really have the courage that you want
socialist transformation of our country, you
should convene a new Constituent Assembly
and we will wholly support you in that
effore,

Before that, if some judicial confrontation
comes, if the issue of supersession of Judges
comes, it is time we should adopt and
formulate certain norms, certain principles’
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certain procedures so that the executive may
not have the over-riding authority to apnoint
Judges according to their suitability which
yvm mean you are trying to subverting
Judiciary, which will mean you are going to
set up a “committed judiciary” and, ulti-
mately, a “dictated judiciary™, because it will
ultimately mean scuttling the very edifice of
the Indian democracy.

SHRI AMARNATH VIDYALANKAR
(Chandigarh) : Mr. Speaker, Sir, the reac-
tionary elements in the Opposition parties
are in the habit of raising false alarm and
creating a sense of insecurity in the minds
of people in order to exploit their sense of
panic. Formerly, they used to raise a slogan
that religion and culture was in danger;
then, they raised a slogan that language
was in danger and, now, having failed to
utilise those sloagans, tbey have raised a
slogan that judiciary and democracy is in
danger.

In {act, we should look at this problem in
a proper perspective. This conflict between
the judiciary and the legislature the conflict
between the Parliament and the judiciary,
is an old story. T will not go into that becatse
my titne is very short. But really it was the
Opposition that dragged judiciary into the
political arena. When the Opposition thought
that the two institutions under the Consti~
tution stood for stability and continuity-—
the judiciary is for stability and continvity
and the Presidential office is also meant
for stability and continuity—the Opposi=
tion tried to drag the ex-Chief Justice, Shri
Subba Rao, into the Presidential election,
He was the Chief Justice when the Golak-
nath case was decided. His political philo-
sophy and social philosophy was known to
them. So, they persuaded him to resign from
the office of the Chief Justice and drew him
into the political arena by putting him up,
on their bebalf, for the Presidential election.
They thought they will utilise the Presidentiat
office for their political purposes, that is, to
keep the status quo and oppose the social
change.

Then again, they thought that the Presi®
cential office could be utilised at the time of
the last Presidential election and they raised
a slogan that they wanted the ‘Presidentiak
office to stand for stability and, by stability,
they meant swrus quo. At that time, the
controversy with regard to bank nationalisa-
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tion was going on and the coniroversy
regarding abolition of privy purses as also
going on, They thought that the President’s
power could be utilised for opposing that
socinl change and for keeping the status
quo,

Now having failed in that, they want that
Jjudiciary should be used for their purpose
and they expect that judiciary should protect
the vested interests. Mr. Anthony was saying
that judiciary in our country was to protect
1he citizens. Which citizens? Do they want
that it should protect the vested interests and
iandlords? Whom have the judiciary pro-
tected in Golaknath case and subsequent
cases? Did the judiciary protect the tenant
against the landlord? Did the judiciary
protect the rights of the workers against the
monopolists? Did Mr. Anthony and other
friends raise their voice that judiciary should
protect the people who are being crushed
under the present system? They did not talk
about that. Never did they stand for that.
Mr. Frank Anthony did not stand even for
those detenus whose liberty was at stake.
Now they thunk that, according to their
conception, protection should be given to
the smitus quo, the present system. That 15
what they think by stability’.

This is not a question of this judge or that
judge. The question is which political philo-
sophy, which social philosophy, is going to
be adopted. I do not say that whatever this
party says or that party says should be done.
The conflit was between Fundamental
Righis and Directive Principles, In all the
discussions, the question was what kind of
importance, how much of weight, should be
given to the Directive Principles, Those
jndges thought that Fundamental Rights
were much more important than the Direc-
tive Principles. The Directive Principles
enjoin on the Government to run the
administration in a way so as to protect the
rigits and interests of thosc who are crushed,
those who are downtrodden. But the judges,
for instance in the Golaknath case and other
cases, tried to ignore the Directive Principles,
and the Opposition did not raise their voice
against it, saying that the Directive Prinei-
ples were as important and as part and parcel
of the Constitution as the Fundamental
Rights were, This is thereal question I say
that we want the judges to be committed,
not 10 this party’s philosophy or that party’s
philosophy, but they should be committed
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to the Ditective Principles as rruch gs to the
Fundamental Rights, And I ¢an say that the
philosophy end thinking of most of the
judges were not in conformity with this,

Much has been said about the Principle
of seniority, T do not want to quote all the
decisions, But there are decisions of the
Supreme Court itself; in all cases where the
question of appointrient by selection was
raised, the Supreme Court has given deci-
sions—and Mr, Hegde was also there—that
it is for the Government to decide and
that seniority is not the sole principle. 1
want to quote only one ruling, the ruling
given by Mr. Justice Wanchoo, the then
Chief Justice and Mr. Justice R, . Bacha-
wat, Mr. Justice V. Ramaswamy, M1, Justice
G. K. Mitter and Mr. Justice Hegde :

“Within limits seniority is entitded to
consideration as one criterion of sclection,
It tends to eliminate favouritnm or the
suspicion thereof, and experwnce is
certainly a factor in the making of a suc-
cessful employee, Scnionty is given most
weight to promotion from the lowest to
other subordinate positions. As emplos
yees move up the ladder of responsibility,
it is entitied to less and less weight, When
seniornty is made the sole determining fae~
tor at any level, it » a dangerous guide,
it does not foliow that the employee
longest in service in a particular grade is
the best suited for promotion to a higher
grade; the very opposite may be irue.”

In this and many other judgments, the
Supreme Court has taken the view that
seniority should not be the sole criterion;
in the case of selection posts, it is for the
QGovernment to decide who 1s the susable
candidate.

There is a lot of talk about comention,
1 can cite many instances where this conven-
tion has not been followed. It is not a con-
vention really. In the Rajasthan High Coart
Mr. Wanchoo superseded other Judges,
There are other cases also, in Madhya
Pradesh, and 1 can cite many instances,
but for want of time, I will not go into them,
But this is not the convention that is diways
followed, and I can say that in ail these
matters, the Government has been the real
judge and in this matter, if they have ighored
the scndority, it is only a right case and # is
in onder to pramote a social philosophy
that is acceptable to the poople and that is
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‘the philosophy that is enjoined and accepted
in our Directive Principles.

Now, there is a Jot of talk about politics.
They say that we have been persuaded by
our political considerations. Who is not
swayed by political considerations? They
want that the Judges of the Supreme Court
should decide cases in a particular way to
protect their vested interests, They wanted
the President also to protect their interests.
What is politics now? What is the politics
in India at present? The politics is whether
we can give relief and succour to the people
who are down-trodden, who are suffering,
and whether we can through legisiation give
them protection. If the law stands in the
way and if the judiciary stands in the way,
1 can say that those Judges who stand in
the way and those Judges who are wedded to
the philosophy of status quo should be super-
seded, and I think they are not fit and not
suitable for occupying that high post.
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SHRI S MOHAN KUMARAMAN-
GALAM In the course of s speech Shri
Satyanarayan Rao made a false and scuril-
lous statement that 1 was related to Cheef
Justice A N Ray Thss 15 totally false ¥ am
in no way related to Justice Ray 1 can only
express my regret that Shri Satyamarayan
Rao should have made such an irresponsible
statement and descended to a low level of
slander If he had any doubts he could
have discusstd with me, he could hawe
cleared the matter with me.

SHR1 SOMNATH CHATYERJEE
(Burdwan) Sir, it 18 no doubt that this
matter has becn agitating the pubbc mmd
It 1s utterly wrong on thesr part to say that
all the lawyers in the country except the
Stecl Muuster and the Law Mimster and
therr supporters on that bench, are reactio-
naries, and they go on abusing Jawyers as a
class without gomng into the menits of the
case So far as the political aspect of the
matter is concerned, our leader Mr. Gopalan
has dealt with it, I want to make some
observations because of, if 1 may say so,
the arrogant intervention made by the
Steel Minsstor while dealing with thus matter
which really does not pestain to his Mins
try Ths policy statemnent which was sought
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to be made on the ficor of the House by the

Government with regard to the appointment
of Chilef Justice came from the Steel Minis-
ter and neither the Prime Minister nor the
Law Minister came out with a policy state-
ment.

This is an amazing attitude on the part
of the Government. When the matter
first came up on 26th April, 1973, the Law
Minister tried to give an explanation on ths
‘basis of some sort of reasonableness, trying
to resurrect an old Law Commission’s
recommendation which had never scen the
light of day; at least, Government never
thought of opening its pages to find out
what the recommendations were and whether
they should be followed or not in the past.
Now, after the intervention of the Steel
Minister, that facade of reasonableness
has been ripped open. No longer any reliance
1s being placed on the Law Commission’s
recommendation,

The Law Miuster gave an additional
justification that we must have certainty
and stability in the law of this country and
we must know what the law of the land 1s,
as interpreted by the Supreme Court of
Indin. Now, the Steel Minister, his colieague
has gone much further ahead. In the
summary which he gave to us, this was just
a minor and fifth point; in the order of
priorities, certainty and stability of the
law of the land was given the last prefe-
rence. He has said that a particular judge
must have a particular social philosophy
which woutd be a suitable social philosophy,
he must have a political outlook and he
must be abie to understand or appreciate
the wind of change that is supposediy
blowing in this country under the dynamic
leadership of the Prime Minister of India.

This is the reason that he has put forward,
1 am not going into the guestion of the
constitutionality or otherwise of this appoint-
ment just now, because the time at my dis-
posal is short. Suppose that, or let us con-
cede that tho President of India, who is
advised by the Cabinet has got absoluts
power in selecting the incumbent to the
office of the Chief Justice of India, Does it
mean that he can use that absolute power
arbisrarily und abeolutely without any con-
sideration of anything else? Speaking for
myself, 1 have got the highest regard for
Mz, Justios A, N. Ray. J have seen him from
10 -419R 5973

my childhood, and I hawe appeared before
him in a number of cases at the Calcutia
High Court as well as in the Supreme
Court of India, He has adorned the office of
judge with distinction and ability, end I
have o manner of doubt, and I hope, that
be will be able to discharge his duties of
the great and high office that he is now
occupying, in a manner which will be in
!\e_eplng with the best tradition. But, Sir,
it is not a question of personality,

I am not holding any brief for any of the
superseded judges. We are not enamoured
of the judichry. Shri A. K. Gopalan has
already spoken about this, and so, I would
not sepeat all that. The question is on what
basis you would select a particular person
and appoint him as the Chief Justice of this
country or the Chief Justice of a High

Court or the judge of a particular High
Court, for that matter,

So far as the convention is concerned,
the Law Commission’s recommendations
with regard to the convention has not been
followed, Mr. Seervai, who is now one of
their principal exponents, in his book has
referred to this convention and has said
that this healthy convention should be
followed in future to avoid executive inter-
ference in the appointment of the Chief
Justico of this country, But Government
has not followed that. This convention has
been given a go-by. Very well, let them give
a go-by to this convention. But how are
they going to appoint the Chief Justice of
this country in the future? How are they
going to appoint Chief Justices of the High
Courts 1n this country in future? What are
the standards?  Are these appointments
going to be made on the basis of the sub-
jective satisfaction of a particular Minister,
or of the Prime Mmister or of the Steel
Minister or of any busy-body Minister deal-
ing with this matter? These cannot be
matters of subjective decisions. How does
one assess specifically the qualifications of
a person to be the Chief Justice of India?

Now, this has to be done objectively.
What are the objective standards? uw?w
does one find out a Judge's political outlook ?
A Judge is not supposed to hald any poti-
tleal views, at least not to air them in public.
He is not supposed to prociaim his social
philosophy openly and publicly. Then how
does ops asosrtain ft ¥ Wi there be a viva



SHRI 8. A, SHAMIM : The CBl will
find out,

SHRI SOMNATH CHATTERJEE
‘That is why we say that this is not done to
strengthen the judiciary, not {o achieve what

yuliciary and a pliant judiciary. The theory
now being propagated is that a judge, if he
wants to comtinue in office, must give
judgments which seceive the executive’s
approbation. This is a theory we cannot
accept, but this is being sought to be imple-
nibnted in the manner it has been done.

Three of the Judges were not acceptable
to Government. If that is so, :there is &
provision in the Constitution of ladia
which says how you could get rid of the
Judges. Why did you not follow that pro-
cedmre? What you could not do directly,
you have taken recourse to this circuftous
and indiroct method, by appointing & junior
Judge over the hoad of the thres Judges
so that the three Judges would resign, If
you did ot like them, you could have tiken
recourse to impeachment, That was
possible.

We are being told of this social philoso-
phy and politieal outlook. Out of the
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Picy © i iy wot et & taisiber
oF the Pensh ‘thiw,

SHRI 5, A, SHAMIM : Ho way »a
party i the Indirs Gandhi cme,

SHRI SOMNATH CHATTERIEE
Ho was not a party to the Golak Nath
case judgement at-all,

Mr, Justice Bhargava and Mr, Justice
Mitter who were in the minotity—1 want
the hon. Minister to déal with this—in the
Golak Nath cuse, wére in the majority in
the Bank Natiomafisation case. In one
case, Mr. Justics Bhargava and Mr, Justice
Mitter were progressive snd the same
loarned Judges were reactionary in the other
julgment. Is this the way you find out
« rebctionary Judge or a progréssive Judge?
Mr. Justice Bhargiva was also in the majo-
rity in the Privy Purse case, but he was
in the minority in the Golak Nath case.
They are supposed to be reactionsry Judges?
Mr. Justice Ray was a reactionary Judge
becduse he was in the majority in the MISA
case? Mr. Justice Shelat was a reictio-
nary Judge Mr. Justicc Hegde was a
reactionary Judge and Mr. Justice Grover
was & reactionary Judge because they struck
down this infamous law, 17A of MISA,
which Is a Draconian law?

You talk about social philosophy and
directive principles. But you have enacted
8 law for detention of people without
trinl for three years, indefinitely. And
you are talking of the social philosophy
and social outlook of these Judges who have
struck down a Draconian piece of legis-
lation; they are being characterised as
reactionaries.

This is the attituds of this Government.
Mr. Justice Ray delivered the leading
judgment in the Newsprint Control case.
The learned Judge criticised very strongly
the Government’s decision in the matter

Tihis fs 110t the ‘way we decils as to what
s reactioniary, who 4 a reaétionary judge



that is & much brosdor question. But we
want to kgow how in future you are going
ta appoint the Chiof Justica? On the basis
of the principle which has been laid down
by, the Steel Minigter? This will be applied
in fotore? I would like to know from the
lwop, Minister, 1 requsst the hon, Minister
to give us a reply, if he can, when a decision
ia_this case was taken to appoint the Chief
Jugtica of India? It was well-known
thag Chipf Justice Sikri was retiring in the
lagp woak of April. The matter of appoint-
mont of Chief Justica cannot be left till the
last day. It is & mattor of bigh policy and
ogg of the highest offices in the country is
ilwlved. Government should have been
applylng its mind to this matter well before
the date of retirement of Chief Justice Sikri.
I phoyld like to know when it was first
degjded as to who would be the next Chie .
Justion or who would not be. Way it
kept hanging till ihe judgement in the
{undamental rights case was delivered?
Was it that only after the 25th of April,
the Government started thinking on the
basjs of the social outlook or the social
philosophy disclosed iu that judgsment
on Tuzsday, who would be the Chicf Jus-
tice of India and who would not be? Was
that the way this was done? It could not
have been »o . Thetefore the dccision
must hgve be.n talen much earhy and
this s being songuk to he given effect to on
the bisis of the decision that has been
given ia some cages and 8 of the obser-
wations made by some of the judges. We
arg entitled to say that some judgement
& wropg bat w: shouald not necessarly
impwe motives (o a particular judge and
than say he was a reaptionary on the basis
of same observations bere or that he
was progressive on the basig of some obser-
ons in another judgement. You then
and choose on the basis of your own
prediections. There will bo now compe-
ttlon among these judges to curry favour
the exetutive Govemment. For ins-
T have Been raising this question:
do you offer job and assignments to
11419 Lsa/73

retired judges? That is one of

clous principles that has crept in the Judicial
setup of this country to lure those judpes:
if you keep yourself in the good books of the
Gavernment your future even after retire-
ment will bs looked after. They will be
parading before you with their cortificates
of social philosophy and political outlook
to get appointmenty. Therefore, T submit
that the reasons which have been put for-
ward are not only contradictory; they are
sterile.

The real reason was to single out one
judge'for a very Inconvenient and annoying
judgement which was given. 1 need not
elaborate. I am caly sorry for Mr. Justice
Grover and Justice Shelat because in order
not to give the impression that a part-
cular judge has been singled out these two
judges have also been clubbed with him.
Otherwise it would have been too obvious
cven to the votaries of Indira socialism
and that is the real object of this super-
session.

MR. SPEAKER :
(Inmterruptions).

Shri Parashar

SHRY S. M. BANERJEE : We only
got one speaker cven after extension .

« MR. SPFAKER : The time taken by them
was not more than the allotted time. You
can count .

SiIRI S. V. BANERJEE . In our case
Shri Mukhoijee did not take more than
25 minutes.

MR. SPEAKER : You do not Xnow.
T know .

SHRT S. M. BANERJEL : Why should
ws be superseded in the House. My party
should not be superseded like this,

18 Hrs.

MR. SREAKER : There is no question
of supcrsession here. Shri Parashar.

PROF. NARAIN CHAND PARASHAR
(Hamirpur) : Mr. Speaker, Sir, it is rather
paradonical that on the ono hand the spokes-
men of the Opposition should say that they
agrse with Shri Gopalan that they do not
believe in the judiciary and on the other
hand, they should find out a point to crith
cise the Government for the supsrsession
of three judges. Thizs is a convenieat
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stick in their hands to whip the Goverament
for what they think was not correct. Tn
fact this Is a histarical turn in the bistory
of Comstitutional march of the country.
T would congratulate the Goverament for
the bold decision that is taken and s clear
line that is given.

1 would refer to one of the aditorials of a
aewspaper published from Delhi which is
not & Congress paper—The Times of India
editorial dated 28th Agpril- says that ‘the
Supreme Courtis not a third chamber’.

SHRI PILOO MODY : That is not
a Congress paper. Then whose paper is
it? Government of India is the custodian
of this paper. Pechaps this he dozs not
know,

PROF. NARAIN CHAND PARASHAR :
This is an important warning that the Sup-
reme Court cannot be ths third cha nbsr of
legislature, What is at 1ssus 15 not ths
supersession of thiee judges or the appoint-
mont of the Chief Justice. What s at
tssue is the character of the Suprems Court
In ail democratic countrics, 1n thmir march
towards the consututional democracy, there
have been times when there has been a ¢nn.
fict—a confrontation-—~betwesn the judi-
clary as such and Parliament. On the
other band, even in the US, . . .This
has happened and I would just refer to two
sentences from a book by Mr Samuoel
Krisiov eatitled ‘The Supreme Court in
the Political Process'.

“In the twenticth century all this has
been reversed. The modern Supreme
Court reflects a Presidency sensitive to
the Electoral Collego votes of large,
Uibaral states with orban predomnance
end a Senate increasingly responsive
to much the same pattern. Presidential
appoatments take into account senato-
rin} attitudes but reflect more nearly the
President’s own and tead (0 make the
Court more liberal than eaither braoch
of Congress, and certatnly more 30 thaa
the House of Representatives.”

Tn the past cven the slavery was being
defended by the Supremo Court off the
U.S. Wo are very happy that the tume has
come when the Fifth Lok Sabha 15 withoss-
ing that the resctionary forces bave got &
big blow and the frustration in the ranks of
these people is_ a symbo 1 of decp-seated

MAY 4 #9973

Clef Justice of dndia(Di) 298 -

Chatterjes hopes that the woure of the
Justice A, N, Rag wonld de good for the
coustry and on the othar hand, he i casting
serious doubts, May I ask the Oppaositida
Members that by their acts or by their
criticism, are they enhancing the prestige
of the Supreme Court which they ar so

In a democracy, Parliament is suproms
and the will of the people as reflacted in
Parliament must make its mark and muoat
shape the destiny of thu country, Secondly,
T shall tel! you that those people who am
criticising the supersession of the three
judges would have done the same thing st
the time of Justice Patamyali,. When Pan-
ditJawaharlal Nehru tried to put forwasd
this view that there should be continulty
in the tenure of the Chief Justice and that
Justice Mukerjee should take over, the com
bined body of judges had said that they
wanted Justice Patanjali to be the Chlef
Justice and not Shri Mukerjes. May ¥
ask a question as to why they aro ungling
out three judges saying that these are the
judges who have been wictinused by the
Congress Government for giving views
against the Munister or Prime Minnter?
May I ask them whether in their view alt
the other judges of the Supreme Court,
except these thros, are acceptabie to them?
If all the other judges who conshtute
a majority of the Supramse Court are accopt-
abie to them, then it 1 pso facto true thal
one Chisf Justics cannot do grave harm to
domoceacy, as they are now saying.

Mr. Muhra has vesy foclingly mfenul
to theautobiography of Mr. Justice Mahajas,
“Looking Back® who fortunately be
fonged to my State. May I rewmiod bim
that the son of Mr, Jastice M. C. Mabajas
bas beoh elected from & partiamentsry
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constituency of Himachal Pradesh and he
is_ sitting on these benches today. He
subscribes to the philosophy to wheh we
arc all now a party.- May I remind the
opposition that one of the sons of Mr.
Mahajan is there as Judge of the Punjab
High Court. Mr. Vajpayee referred to
this confrontation between a yogi and
commissar, between this and that. I
would remind him that Mr. Madhok would
tell Mr. Vajpayee the same thing about the
Jan Sangh. We say, yes; this is confron-
tation. The age of confrontation has
come, when there should be a confrontation
between those who champion the cause
of the masses and those who champion
the cause of a few money-bags, between
missionary and the mercenary. Till three
months ago, suits involving property worth
Rs. 20,000 or more alone could be heard
in the Supreme Court.. May I know how
many people in this country have property
worth Rs. 20,000 or more? For filing a
suit in the Supreme Court, one requires
Rs. 10,000 for paying the fees of the advo-
cate and other expenses. So, in this poor
country, how many people can go to the
Supreme Court? All this noise is just
a humbug and show to let the country feel
that a grave harm is being done to demo-
cracy. I maintain that the march of con-
stitutional democracy - is safe in the hands
of the Government and the Supreme Court
-.cannot be given the right to arrogate to
itself the powers and programmes of a third
chamber. It is just a body to see that the
law is correctly interpreted and correct
decisions are taken,

I welcome this challenge thrown by Mr.
Vajpayee and I hail this confrontation be-
cause it will show clearly as to who is with
the haves and who is with the have-nots.
Let it be decided once and for all. Those
people who are having vested interests in
the seats of power would not allow any
kind of progress in this direction. Mr.
Palkhivala was given 39 days to argue his
case but the Government advocate was
given just 21 days. Siace he had to defeat
all the arguments which were put for-
ward, the Government advocate ought
to have been given larger number of days
but he was not given. I do not_criticise
the personality of the judge or the
other. I think all the judges are
squally honourable. But ultimately it is
not the appointment of the Chief Jus-
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tice or the selection of a few judges but th
supremacy: of the will of the millions of the
people of India that is going to-determine
the destiny of India. The vested interests
will get a staggering blow at the haads of
this Parliament, which is supreme. © - i

THE MINISTER OF LAW, JUSTICE
AND COMPANY -AFFAIRS (SHRI
H. R. GOKHALE) : Sir, the issue
is a serious matter and does not admit of
any fun. It does not admit of acrimony,
high temper or imbalance. Let us, there-'
fore, approach the issue in the spirit in’
which it deserves to be approached. Some
of you on-the other side may not se% eye
to eye with what I am going to say.. But’
you will agree that the issue is funfamzntal
and of crucial importance and it will bz
better for ail of us if we do- not deal w:th
it in a light-hearted manner :

It is unfortunate that some of those per-
sons who had recently been the Judges of
of the Supreme Court have themselves basn
responsible for making statements which
will denigrate the prestige of the judiciary.
I do not have the capacity to match Mr.
Justice Hegde’s power of vituperation or
abuse. But all that I can say is by what he
has said he has only given further justi-
fication for tm, action which the Govanment
have taken. : o

The major issue is, as has been stated by
hon. Members on both sides of the Hom‘c,
what are the circumstances, what are the
considerations which should weigh with the
appointing authority in making the selection
of a Judge, much more so in making the
selection of the Chief Justice of the highest
court of the land. But, before I deal with
that question, there are a fasw collateral
matters, incidental matters, to which re-
ference was made in the course of the long
and arduous debate of six hours today,
which I would with your permission like .
to dispose of first.

I thought the constitutionality of the
action taken was not seriously challeng’e'a:
although it was seriously challenged today
by the hon. Member on the other side, §
Shyamnandan  Mishra. Some referen
to it 'was made by Shri Frank Anthon
also. You will remember that when
other day I had the occasion to speak
a short while and intervene in this
sion, it was at the zero hour when ther
no full-fiedged debate. It was 1




re in, the Httle, mhmn statoment

iw ‘After that, it. was,:
Winthshwm%mxw-.
dnylnthhmns.thnlammﬂwﬂﬁiﬂlh

fom. lthnotmifnomsbodxdn\mpqt'
up, Shri. Mohan Kumaramangalam was
put’ up, to meke an exposition of the
Governmant‘u policy. An. attempt was

p 10 suggest, a8 it were, that what he

wu somethmg different from what
governmont would have otherwiso. said.
Sir, I disagree with that suggestion. And
Y would like to point out that while every
one 'would have his.own way of - putting a
on the basic understanding of the question
there is no difference of opinion between
me snd-Mr, Moban Kumaramangalam nor
botween miy other cofleagues and myself
and Mr, Mohan Kumaramangalam..
(Intérruptions). - During the long debau,
in spite of the greatest provocation, I did
0ot interrupt the hon. Memters on the other
side and I do expect they will extend to me
the same courtesy now. I bogan by saying
that all of you may not agres with me.

SHRI SHYAMNANDAN MISHRA :
We are only trying to seck clariﬁcation.

SHRI H. _R. GOKHALE : It is for the
purpose of ngms clarification that I am
bere. That is why I'am replying to the
debate at the end of the debate, the purpose
being that I deal with most of the major
points that have been raised in this de-
bate.

With regard to the constitutionality,

I may mention that on the first occasion

1 had apphed my mind carefully to this
question and I had no doubt in my mind

that the order of the President was fully

in conformity with the constitutional pro-
visions, It appears from what the hon,
Member, Shri Viswanathari, said today that

there ‘has been ‘some misunderstanding
1 did not”

on his part as to what ¥ said,
say that the power did not flow from the

Constitution, or article 124, to make ‘the °

mpoiummofdledhwﬂmﬁce.

%!m SHYAMWDAN MISHRA.
‘Yourwordam

SHRI H. R GOK!{M.B

'thmwm’?
* article thers i no. suehi indication. that Ji

I.4o .not..
sy thas agticle 126 itself is enough 1o derive

from article. 126, Iadmwmm,
magginel noto of spticle 126.r0fers 1o j

should-be. confined anly. to acting. spplons-
monts, Butit has reforene: to & vdase whiny'

a vacancy in-the .office. of:the Chief Justice"

to ask any one. or ‘the othit of the puisae’
Judges of the Supréme Court to take op*
the position the acting Chief Justice, then"

1 said what the constitutional poamon was

that even in the case of acting appointmenta’

of short duration, it was very clear, under

article. 126, that the President was éntitled”
to ask a Judge, whether jonior or senior,

to take up the position of the acting Chief
Justice. 1 gained support from this on the

understanding of the plain language of
article 124. There is no doubt in my mind
that the power to appoint the Chief Justice
rests with the President, (Interruptions).
You may not agree. You have put your
point of view and I am entitled to put my
point of view.

Looking at the first part of article 124,
it refers to the appointment of Judges.
I will come to Dr, Ambedkar's speech be-
cause a reference was made to Dr. Ambed-
kar’s speech in two or three speeches during
the course of the debate. There is no doulk
that so far as the appointment of Judges
of the Supreme Court is concerned, there
is an obligation on the President to consulg
such Judges of the Supreme Court or of the
ngh Courts 83 he may deem necessary.
It is also quite clear, looking at part two,
that if you have to appoint & Chief Justice,_
the consuitation with the Chief Justice i
not obligatory, But if you want (o appoint
a Judge, the consultation with the Chief
Justice is obligatory. It is on this basls:
thu[wdlauthmthomnhroqwn&

nmmwmnummmm.
anorthnmnmmotmchu.m-
tice of Indis. With' respect mthqtpojut
of viow, 1.d0 not agree. ‘There is no sope
brmdoub:oathﬁquuﬁm 'ﬂ»m




297 Appointment of

flows from that article to appoint a Judge
or a persom who is not a Judge also as the
Chief Justice of India. (Interruptions).
Let us not argue between ourselves because
there will be no end to it.  On most of the
points, you will not agree with me. But
when I speak here, I am not speaking only
to convince you. 1 am not that much op-
timistic. 1 am speaking through this House
to the entire nation. The entire nation has
been listening to the debate and it is my duty
to put the Government’s point of view
before the House.

SHR1 SHYAMNANDAN MISHRA :
It is our duty also.

SHRI H. R. GOKHALL
done it.
. SHRI SHYAMNANDAN MISHRA :

1 will have to rise on a personal explanation,
He has been referring to me. Here are the
vords uttered by him. I have a right to
reply to him. I rise on a personal ex-
planation.

: You have

MR. SPEAKER : Afterwards., Don't
interrupt him in between.
SHRI H. R. GOKHALE : Therefore,

my submission is, there is no doubt with
regard to the constitutional validity of the
appointment made in the present case.

A reference was made to Dr. Ambedkar's
speech in the Constituent Assembly. I
have read Dr. Ambedkar’s speech.

Dr. Ambedkar was considéring three
propositions in order to find out as to
what is the best method to be adopted in
India. It was present to his mind as to
what was the system in America. It was
present to his mind as to waht was the sys-
tem in the United Kingdom. He has said
that in America there is the necessity of
confirmation by the Senate; the circums-
tances prevailing in that particular type of
political system might have made it reason-
able for them 10 have adopted jt, but in the
circumstances obtaining here, he did not
think that that was the proper systen to
adopt. He has given that view. About
Britain, he says that ‘appointments are made
by the Crown®. 1t is not quite clear to me—
Dr. Ambedkar was the greatest of our
Constitutional lawyers; therefore, when
I say this I am saying with great deference
and to himr—; I do not know what
kind of distinction he was trying to make;
it iy not clenr because he did not elaborate
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it~~"appointments are made in England
by the Crown”. The Crown in England
does not make the appointments in the sense
that the King or the Quecen makes she
appointments. In England they are made
on the advice of the Council of Ministers,
The same position, for all purposes, obtains
here. We do not have the Crown. we do
not have monarchy, we have the President,
and niore or less the same principle is
contemplated in India also—the appoint-
ment is made by the President on the advice
of the Council of Ministers.

With regard to consultation, 1 have read
that part of Dr. Ambedkar’s speech verv
carefully,. What he says that “wec have
found a middle course which is suitable to
India™. As I poiated out, he has referred
to Britain and said that appointments arc
made by the Crown. With all respect and
deference to him, [ do not see the di-
flerence. but something must hase been
present in his mind, I am quite sure. Hc
says, “‘Wc¢ have evolved a middie course.”
It s not only that Government adivisc:
the President of India but there is some-
thing cle, “namely, consultation betorc
the appointment is made”. That is what is
meant by his saying “we have evolved
a middle course”. That 1s quite true.
Therefore, to the extent to which consul-
tation is obligatory, as Dr. Ambedkar said,
a middle course has been evolved in India.
That middle course, in my respectful sub-
mission, applies to the situation where—
I am not referring to the High Court appoint-
ments; for the sake of the present appoint-
ment, let us take the Supreme Court only
—-you have to consult the other judges,
such of the other judges as the President
may deem necessary, and consult the Chicf
Justice of India necessardly when you make
the appointment of a judge. 1 have not
been able to see how from the speech of
Dr. Ambedkar it could be inferred that he
albo meant that you must consult whiie
making the appointment of Chief Justice
of India uiso. On the contiary, the articlc
itsell excludes consultation with the Chief
Justice of India when appointment of Chief
Justice of India 15 to be made. So, that
takes care of the first objection thit has been
rased.. .

SHRI SHYAMNANDAN MISHRA: No,
that is wrong. (Interruption). 1 have quoted the
Prime Minister’s reply in the Rajya Sabha.
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SHRIH. R. GOKHALE ; 1 have not yst
fimised, 1 cannotveslly hope to sgatisfy
ewrybody, But 1 have to put my point
of view before the House and that is what
1 am endeavouring to do. The Prime
Minister’s reply also, which was referred
to hy the hon. Member in the course of his
speech, does not alter the position at ail,
It is & fact, which be stated, that consul-
tation has been done i appropriate cases.
(Interruptions).

SHRI SHYAMNANDAN MISHRA : No,
no.

SHRIH R GOKHALE : Appropriste
«onsultation has been done.

SHR1 SHYAMNANDAN MISHRA. :
You arc not representing the position
cortectly

MR SPEAKER : Please do not interrupt
him every time n between

SHRI SHYAMNANDAN MISHRA : He
1s referring to my point, to what I said, and
am emttied to tell him that he is not re-
presening my powmt of view conecutly
1 have referred to the Prime Mimistu™s
roply. He is misquoting that reply Now.
this 18 the position, After all this 1s Parlia-
ment of India It 15 our Parlament and
the Chait has to be of help to us

‘SHRI SAMAR GUHA : If the hon
Minster avords mentioning names, then pei-
sonal explanations can also be avoded,

Wt wg fomad (I%r) -} Swr
foegm a g g afew qfe e
T @ % SR AX o [y wer W @ d
Jw, gg S wRTEedt & IEH AW
A i AT §

A Judge~-does 1t not include the Chief
Justice?

o gfcee €1 ¥t oo afy AT
my § M v wfew fogwr
e

SHRIH R GOKHALE : It does not.
1 have said it that it does not. I have also

dealt with this

1 have already said that when you appoint
4 person who 15 not already a Judge, you
have to undergo the procedure of consul-
tation. 1 have started with that, that
sutist who is not already a Judge is to be
appointed or 2 Momber of the Bar is to
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be appointed, & judge, before he can be
appointed the Chisd Justice, consultation
with the Chiel Justice is obligatory. That
1s what I said in the beginning. ...

SHRI SHYAMNANDAN MISHRA
Now, he has referred to the voply of the Prime
Minister which she made to a question of
Shr1 AP, Chatierjee in the Rajya Sabha and
she said that in appropriate cases consulta.
tionscould be made, That was the Prime
Minister’s reply.- | bad quoted this ..

oY e g (wfearn) - ame

omE Fd e e e & fag

g & 7 fie fowmy s wivfiforaw &

¥ faw

SHRI SHYAMNANDAN MISHRA : T
am reading the wording of the reply which the
Prime Mintster made in the Rajya Sabha Tha
1s what 1 have quoted. The pomt of ordur,

15 that he 18 mustepresonting what { have
said  Is that not a point of order?

SHRI C M STEPHEN : It cannot be
4 point of order Pont of order 1elates to the
enfoicement and interpretation of the Rules
of Procedure He can rise on a pojnt
ol explanation not a point of oider

SHRI SHYAMNANDAN MISHRA : He
» musquoting The Prume Mimister sard
“In any case, all appointments of Judges
10 the High. Courts and the Supreme Court
as well as the Chel Justice are made by
the Pres:dent in accordance with the pro-
visions of the Constitution and after appro-
priate consultation— not comultations
in appropriate cases He 1 misquoting
me

SHRI H R. GOKHALE : It does
not make any difference

Then, 1t 13 unfortunate that in the course
of the debate, certain references were madce
to the present incumbent of the high office
of the Chiel Justice of India. It 1s not
necessary for me to refe1 to all those mnnu-
endos, but to onc in particular, it i3 my
duty to refer because according to me,
it 15 & balatant attempt not only to impute
motivations to the Government but alse
to the Chief Justice of India. It was saud
m the course of the speech of one hon
Member that there were prior consultations
with the Chief Justice of India to take an



301 Appointment of  VAISAKHA 14, 1895 (SAKAy Chief Justice of India (Dls) 302

assurapce from him that he will decide
cases favourably to the Government. No-
thing ¢can be a greater falschood than this,
1 had occasion to say this in the other
Howe but I had to repeat it to-day that
10 Minister is worth his salt if he asks for
such an assurance and no Judge is worth
his salt if he gives such an assurance.

1 did it for the sake of the record because
it was 4 very wiong thing to say and make
an allegation of that fype Sir, there is
a lot of misunderstanding as to what is the
attitude of the Government, what is the
basis policy of the Government which it
adopts in the matter of select on of Chief
Justice of the Supreme Court of India.
The word Commtted judges has been
freely and frequently referrod to. 1 have
no hesitation in saying that the Government
is not interested in having commutted judges
ia the sense in which that word has come
to be used and understood now. More
thun any one else the Government 1 very
keen and will ses to it that India will have
a strong and independent judiciary, and
that judge~ will function according to therr
ouath without fear, illwill, affection o1 favour.,
Therefore. the idea in making the appont-
ment v not at all that the ndependence
of the judhiciary™should be affected. T
want 10 make a briet reference to this as-
pect of the matter because much has been
said and many of the arguments also over-
Tapped

1t has been said that if you do not appoint
the seniormost person, according to con-
vention, then, the democracy is in danger,
mdependence of the yudiciary is in danger,
and so on. Does the independence of the
judiciary depend on the temptation to get
this high officc? Are our judges made
of that poor stuff? That is, that if this
is denied to them, they will forget the soath
which they have taken? Has this happened
in India for the last 25 years? In the High
Courts numbers of appointments have
heen made like this and even in this period
number of judgements have been made
siriking down legislative actions, striking
down legisiations, executive action of the
Government. holding cases against the
Government. It has not affected the in.
dependence of the High Court. How
can you say that it is going to affect the
independence of the Supreme Court, al-
though it is done constitutionally, although
it is constitutionally permissible?

I regret to say that certain accusations
have been mede of Government bringing
in politics. It would bave been better
understood if it had been said that for
political reasons of their own they arc
introducing a political controversy in this
matter. Politics is not theve in what the
Government has done. Politics is there
only in the manoer in which, in the concer-
ted way by which some members of the
opposition have been utilising this cppor-
tunity for the purpose of attacking Govern-
ment and attributing motives to Govern-
ment. Let us face the issue straightway
because that is the issue on which I have
to be frank with the House. The impres-
sion which was given was that judges, as
it were, were like supermen or demi-Gods,
that they have no opinion, have no predelic-
uons, have no prejudices, have no bias
etc. Every judge, whether of the Supremc
Court or of the High Court, or for that
matter of any other Court, like any other
man is subject to all these prejudices, all
these opinions, the bias and the predelic-
tions. 1 dont want to take the time of
the Housc giving so many quotations.
There are plenty of them giving the experi-
ence of very eminent and learned judges
at a time when this issue was not any part
of a controversy. But [ would only
quote a two-line and a very telling quota-
tion from an American judge who says
thus

“The great tides and currents which
engulf the rest of men do not turn
aside in their course and pass the
judges by.”

Judges are subject to all influences of these
tides and currents, and you cannot blame
them for this. I am not blaming them
for this. In fact, T would be sorry if the
judges were so immune to what 1s happening
all around that like stones they do not react
to anything that is happening around.
Judges do react one way or the other.

The impression given that by saying
that judges bave to have an awareness or
a special social philosophy, we are saying
something new, ignores the fact that even
in the courts as they are constituted today,
much before the present appointment of
the Chief Justice was made, there have
been judges with social philosophies, and
there have been judges with positive views
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on socigl, economic and political matters,
and thess views and philosophics are re-
flected in their judgements,

Mr. Justice Hegde said that we were
going to have committed judges. I have
already said what I wanted to say, namely
that we do not have committed judges in
the sense in which that expression is used.
But probably Mr. Justice Hegde’s definition
of committed judges 15 that if a judge is
committed to the status gquo and if 8 judge
is committed to the philosophy of the by-
gone centuries then he is independent and
he is all right, but i1f a judge is wedded to
social change and ideas snd the currents
of modern life then he is not independent.

I am saying this with a sense of respon-
sibility, and I am not saying this because
of any want of respect for the learned
Judge Mr. Hegde. I have always held him
as a person in high regard, and I do not
dispute his right to have his own opimion
and views. It is natural that people react
differently on different occasions and on
different issues, But Mr. Justice Hegde
has a philosophy and a social outlook of
his own, not only after he got out of the seat
on the dais of the Supreme Court Bench,
but even when he was a sitting judge of
the Supreme Court; not to talk of his
observations and his views which can be
gathered from judicial pronouncements
which have been made from time to time
by the learned judge, I am talking of his
known views which he has uttered on the
public platform in the course of the last
several years. I think “that it was asked
by some Member, perhaps Shrt Frank
Anthony, I am saying this subject to cor-
rection, with reference to a veiled attack
on my hon, friend and colleague Shri §.
Mohan Kumaramangalam, that if you do
not have faith in parhamentary democracy,
then how democracy could be protected.
1 agree that if a man does not have faith in
parliamentary democracy, then democracy
in the hands of such a men is in danger;
and two or three years back, when Mr
Justice Hegde spoke on a public platform,
at a lawyers’ conference at Bangalore--
and this is not on hearsay, because T was
present at the conference myself, and the
speech is also available—and said that he
thought that the parhamentary system of
government was not suitable to the gemus

R
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of India, and he advocated that India shonld
have the Presidential system of government.
It was an expression of a view om political
matter, when he was still a judge of the
Supreme Court.

SHRI SHYAMNANDAN MISHRA : It
1s not negation of demoacracy.

SHRI H R. GOKHALE: 1t is not nega-
tion of the democragy; that 1s what my hon
fricnd says. That was why I began by
saying that it is feit that if a judge has viow~
which are in conformity with the ideas of
status quo, then, of course, it is not against
democracy; that is a different matter.
But,hm, ‘Mr. Justice Hegde was challen-
ging the very fabric of the structure of our
Constitution where we accepted parlia
mentary democracy as the most suitable
to the genius of our country, I am sot
disputing his right to hold that view. On
the contrary ¥ am saying that it is his right
to hold that view. Somecone else may
even say, after all, we had a certain system,
1t is now time that we have a second look,
and the country should have another sys-
tem. I am not objecting to any person,
much less Mr. Justice Hegde, holding a
view of that kind.

To say that a Judge has no views, no
outlook, no prejudices and biases and no
political opinion is, I think, to ignore
realities,

He delivered & spocch in the Bharatiya
Vidya Bhavan some months back on a
subject called ‘Perspectives of the
Constitution®, It will be too much if I
refer to the whole speech.

SHRI SHYAMNANDAN MISHRA :
Please read out some portions.

SHR1 H. R. GOKHALE : I am coming
to the major portion. He made a quotation.
1t 18 usual that when you quote something,
you want to rely on that quotation and ex-
press your view in support of it. He quoted
from the remarkable book Asite Drama
by Myrdal. 1t contained a quotation which
expressed the views of the eminent autho:
on political matters, After quoting that
these were the observations of Mr. Justic
Hegde :

“The place of wise and independent
advisers was taken by courtiers and
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seif-sockers. There appears to be
a keen search for yes-men'.

What was he doing i not talking politics.
If my hon. friends say, as they are entitled
to say, that this is the position in the country
and this is bad for the country, { can under-
stand it. Bat it does not lie in the mouth
of a sitting Judge of the Supreme Court
to reflect on thz composition of the Govern-
ment and say that it is composed of people
who are courtiers and yes-men.

SHRI SHYAMNANDAN MISHRA: He
was quoting Myrdal.

SHRI H. R. GOKHALE : Therefore, it
is wrong to say that Judges have no
opinions. I do not dispute then right to
have these opinions.

SHRI SAMAR GUHA : Fiom your
argam:ats, the nfercnce is that for hrs
political opinion, he has been bvpassed

SHRI H R. GOKHALE: I am coming to
it. Dot not be impaticnt. I will answer it
squarely, whether you agree with me or not.

SHRI SAMAR GUHA : Thisis nota
dictated democracy,

SHRI SHYAMNANDAN MISHRA :What
does Myrdal mean? You have got flatterers
and pgycophants.

SHRI H. R GOKHALE : Not just quot-
ing him. Aftet quoting him with approval,
these were his observations. What {
quoted was not Myrdal’'s observation.
This was Mr. Justice Hegde's observation.
If T was not clear before, let me maike that
clear, that what 1 was quotating was not
the lsarned author of Lslar Diamu but
Mr. Justice Hegde,

Again, I say I have no objection to Mr.
Justice Hegde having his views. In fact,
this is in support of what I am saying that
Judges do have wviews. They do havc
political philosophies. Like all human
beings if they have views, you cannot blame
Mr. Justice Hegde for having them. I am
not blaming him [oi having those views.
What I am saying is that to procecd on the
basia tike a person who is amoral and also
apolitical, that he does not think this way
or that way, is a line of thinking which is
based on an illusion, which is not based
on realities,
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SHRI SHYAMNANDAN MISHRA
Who said that ?

SHRI H.R. GOKHALE : You have
not said that; but you were not the only
member to speak in this debate.

SHRI SHYAMNANDAN MISHRA: No-
body has said that,

SHRIS. A. SHAMIM : Thc{e were only
two main speeches (Interruptions).

SHRI H. R. GOKHALE: I want to make
it clear that we have not taken into account
political considerations, as are taken into
account in many other countries for the
purpose of this appointment. The reference
to the other countrics was only for this
limited purpose of showing that even in
countnes where 1t ts almost unanimously
accepted that a democracy of the type which
we have envisaged exists and a judicial
system which s the same or similar to
ours exists, not only are the known views
of a person taken into account, but the fact
that he had a poltical past 1s regarded
as a plus point in the matter of selection
of a judge or to a high position in the judicial
hierarchy. We have not done anythihg
hke that. 1 believe Justice Ray has no
political past. We have not taken any
political considerations into account. Why
should this be a matter of consternation
and shock n India? [ was very sorry
to hear Shr: Frank Anthony—unfortunately
he is not heie —express the view that the
difference between other countrics aad this
country ss that in our country democracy
had not taken decp roots. In spite of the
fact that this country has been facing diffi-
culties of a very big magnitude, democracy
has established itself 1n this country and
the people of our country have gained a
reputation of bemng the largest democracy
in the world. I think it :s wrong to dem-
grate the political genius of our people by
saying that here are our people who are
not able to understand things, about what
is democracy, as the people in America
or in England or in Australia or in Canada
do.

The real trouble is that it was s0 entbare
rassing for some to find a situation in
America, England, Australia and Caaada
where they have that provision there, politi-
cal past as a plus point, and then to make
out a distinction by saying that you do
not look at that.
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Here I have made it absolutely clear that
the political past experience servod as the
BOCeSSArY prewrequisite for the purpose of
the plus point in the matter of appointment
of judges. There is nothing to be shocked
about it as if something has happened and
heavens have fallen and it has not happensd

anywhere in the world and it has happened
only here,

What is the purposc? In the appoint-
ment to the high office you take the back-
ground and the social outlook of the person
o consideration. it is only in the Su-
Ppreme Court or High Court that matters
of high constitutional importanoe affecting
th. public affairs come up for discussion.
It is there that an understanding of men
matters, as the Law Commussion has put.
A person is appointed to the high office.
How do you find out? Some body asked
n the course of the debate. It is not on
the ground that a man holds 1eactionary
VICWS Or progressive views as Mr, Chatterjee
had practically at the end of the debate
wanted to suggest. Reactionary and pro-
gressive are relative terms I do not wish
10 use them. What ) sard was that there
was something ke what the countiy 1c¢-
gards as socio-economic philosophy. It
1s not a political party, 1t 15 not a queston
of the ruling party. Tt 1s defined, for
example it s indisputable that we have
adopted «<ocialist pattern of sodiety as the
basis of our future evolution of social and
ecomomic policy.

SHR1 SAMAR GUHA : That bas 10 be
enshrined in the Constitution. Only then the
judges will interpret it according to the
Constitution,

SHRI H. R. GOKHALE: For example we
regard secularism as our basic tenet. There
can be hardly any dispute that we cannot
have untouchability in this country and we
rogard communahsm as an evil 30 far as
thigs country 1s concernod. We know that
wein India want progress in ceriain social
directions. It is to givc effect to the will
of the nation, to the will of the people that
all the functionaries of the agencies which
make up this foderation have to function so
that progress has to be made.

As the time when we thought of thesc
matters the Supreme Court judgement in
the reent constitutiona! amendment was
not available, but the House remnembers

MAY 4, 1913

Chief Justice of India (Disy 508

with what overwhelting rmajority the two
Houses of Parliament passed the 24th
amendment 1o article 368. Tt was to give
effect to the principle that Pagliament in
this country is sovereign and that no Court
or no authority howsoover high can stand
in judgement over the will of Parliament.
We procosd on the basis that Parfinment’
reflects the will of the nation through its
elected representatives, and yet how the
philosophy and outlook of a judge can work
in decisions can be found in the recent
observations it made by Mr. Justioe Hegde,
dealing with the questions how much
sovereignty and how much representative
character can really be attibuted to Parlia-
ment. The Judge said that a thing might
be passed by two thirds majority, but 1t
might not reflect the will of the people.
SHRI SHYAMNANDAN MISHRA : 57
per cent of the people are against you.
SHRI H. R. GOKHALE : It mght em-
barrass you, but this 1s the guotation taken
from the judgement of the learned judge
1n the recent decisions n the Supreme Court”
“The assertion that either the majoritv
of members of Parhament o1 even
2 3rd members of Parhament speak
on bhehalf of the nation has no basis
m tact. Indeed it may be possibie
for the ruling party to cany through
important constitutional  amendments
even after it has lost the confidenic

of the electorate .. Therefore :t
will not be correct to say that
whenever Parhament amends the

Constitution, 1t must be held to have
done it as desired by the people.”

This 1s based on the philosophy. |
do not dispute his integtity; I am not saying
that he 15 not entitied to have this view.
But, here 1s a social philosophy reflected
in a judicial pronouncement.

As against that, the present Chief Justice
of India—1 am going to trace the history
which 1s a very iumportant matter becausc
this is a matter in which a lot of misunder-
standing has been created and it has got to
be cleared-——on this very impartant issue
says !

“The amending body to amead (e
Constitution represonts the will ol
the people.”
But this is not only with regard to Artick
368 because that was a mayor issue. I
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fact, we had our quarrels over Golaknath's
case on the right of Parliament to amend
any provision of the Constitution. That
was the issue at stake. This momentous
cage went on for months and months toge-
ther where elaborate arguments were heard.
Out of 13, 11 judges have delivered their
judgements, In this case, we are told
that Parlaiment cannot be said to really
represent the wishes of the people. Even
though it may have tow-thirds majority,
it may have lost the confidence of the poeple.
That is all decided by Justice Hegde although
others do not believe in this. Is it not im-
portmg into the judicial prononucement the
political philosophy in tix understanding of
the matter? 1 am not quarrelling with
him. Don't be under the impression that the
judges do not import the political philoso-
phy in their judicial pronouncemets.

This v not all. The House is aware
of the bitterness and the fesling of {rustra-
non ¢reated by the judgments of the Supreme
Court in the past on Article 31(2). We
know that there had been pronouncements
repeatedly made in the past when the Atticle
had been upheld. The Fourth Amendment
had held that the adejuacy of compansa-
tion canngt be gone ate, It hadl been
held that compensation need not be mathet
vilue  Oaly a little time before the bank
nationalisation case, the Supieme Court
had c¢laborated thes in the Shantilal Mangal-
das Caser And yet what happened in the
bank nationalisation case? In the bank
nationalisation case you go back where you
were, You must pay the market value.
Article 31(2) was really the result of the
Fourth Amendment. The amendment was
rendered completely nugatory to allow it
to remain so. But, I must say that on that
we went again to the Supreme Court.
Now this issue was there, What is the mean-
ing of the word ‘amount’? Why did we
istroduce the upward amount? To say
that this is the will of the Parhament that
if property is acquired for a public purpose
in furtheranoe of the public policy, it is
not obligatory to pay the compensation,
that is, at the market value, a inferprated
tw the Suprerae Court. This 13 what the
Pattiament, in its wisdom, desires to do in
a particular case, is a matter which is not
justiciable. That wus the obyect.

. Now, look at the dJiffering approaches of
the lesrned judges. Mr. Justice Hegde says:—

“The Court cannot go into the ques-
tion whether what is paid it is payable
is co:?pmmion. It can only go into
the guestion whether she ‘amount’
in question was arbitrarily fixed or
illusory or whether the principles laid
down for the purpose of determining
the ‘amount’ payable have reasonable
relationship with the value of the
property acquired or requisitioned".
Therefore, you may put in the word
‘amount’. That is not compensation, We
shall determine what is the reasonable
relationship between the value of the amount,
that is, market value and what you have
paid. The view taken by the learned judge
in this whole matter has again put us in
a nebulous state; we were put back to the
position prior to the passing of the 25th
Amendment. I am determining the philo-
sophy, opinions and views of the judges
on the basis of their judicial pronounce-
ments. I can use Mr. Hegde's speeches
hasause he was making speeches. In the
case of others, we do not have publc
speeches. Fortunately others do not very
often go and make speeches in public.
As against this, Mr Justice Ray said
In fixing the amount, the Legisiature
will act on the general nature of
legislative power. The principle may
be specified.  The  principle
which may be acted upon by the
legislature in fixing the amount may
include considerations of social jus-
tice as against the equivalent in value
of the property acquired. Considera-
tions of social justice will include
the relevant Directive Principles, parti-
cularly in Article 3%(b) and (c). Thexe
principles are to subserve the common
good and to prevent common Jetri-
ment. The question of adeguacy
has been excluded from Article 31(2)
by the Constitution Fourth Amand-
ment Act. It cannot be said that the
legislature would be under the neces-
sity of providing a standard to meavare
an adequacy with reference to fiting
the amount. The Constitution does
not allow judicial review of a law on
the ground of adequacy of the amount
and the manner as torhow such amount
is to be given otherwise thah in cash.
The difference in approach to sosial matters
and to the interpretation of the witi of Parlia.
ment and what Parliams 1t rsgards as para.
mount s very obvious, not becauss of
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dishonesty or want of integrity I would
never say that—but because, it 15 born
out of a socai philosophy and conviction
which 18 embedded 1n the mind and thinking
of o judge, as in the case of all other men

SHRI SHYAMNANDAN MISHRA :
Then why did you give Rs 55 lakhs to the
Birlas foracquinng the Buia house”

SHRI H R GOKHALE : Let us not go
nto extraneous matters now. Let us look at
article 31C The House 15 aware undet
what urcuinstances it became Decessary
tor Parhment 10 introduce this new article
It made in a sense & very novel and far-
reaching approach to constitutional pro-
bieme masmuch as for the first time it gave
supremacy to the Dircctive Prnnciples over
the Fundamental Rights Pathament had
learnt from enperience over the course of
years what had been the result of the political
philosophies of judges having been brought
n honestly by men of intergity in interpre
ting the legisiations, whether constitutional
amendments or otherwise, passed by Parha-
ment. Here 1 1t relevant to refr very
briefly to one thing Somebody said, why
did you not appoint s0 and so when he was
0 the mmomty n Golaknath’s case” 1
think 3t s runmng away from the main
pomt. Golaknath’s case was certamnly
not the first although 1t was the onc which
gave the hardest blow on the will of the
people Theie have been cases belore

ot wy fawg  aerw AgEa, W
TIEG BT NI | weAT WEe faw
AN § ITMEIG X B
AR 70 S &1 @ gAY B T
7 fr g% I wad-fge & av
T 7 wafaw gETC R g Fw-
wzg T4 wifge ¢ |

MR. SPEAKER : That n an acessible
document. Why should they give nt”
SHRI H. R. GOKHALE: I will not gquote
any more because I think I have quoted
etough to mdicate what 8 my point of
view Why I am quoting i¢ not to say that
X judge 1 bad or 13 not having integrity
or abiity or capacity or honesty.
It s a question of un outlook of a Judge.

Whether he Hkes it or not, he imports and
brings it snto hus judicial pronouncements,
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ot wy fawd © wrw dew wfe w
wfuere & wk F wgd & 1w sufier-
A FqaEr ® A} § ot aw AW Fv
wfar agy fifag )

SHRI H. R. GOKHALE ! sgfaar

awagr for Hindus  not the be-all and
endall of the matter That » what
I am sayinve *

st wy fred  mlw ot salem
wgger QA KT R

SHRI H R GOKHALE :1 had not
finshed Before that he mterrupted me o
Justice Ray you have the combination of 4
person who upholds the 1ight of souety n
respect of properry and 1n hua you have 2
person who upholds personat  hiberties
Why should we furget 1t suv soon ’
J will not quote any moie, because i

unnecessary to  quote more

The impression given 15 that when the
Government 15 saying “we have to take inio
account the social outiook * it bas sard
something revolutionary, out of the way,
and something which hasnot bappened be-
fore 1s happening now That is not so
1t has happened all the tme 1in the histors
of the Supreme Court and High Courts
for no fault ot anybody It 15 1 the nature
of things, whether 4 human being s a Judg.
or not, to have a phlosophy if he bas
to function as 4 human bemng, comsciously
or uncoansciously he has 1o import his ph
fosophy nto the judiial pronouncenents

The Golakh Nath case was m 1967 W
said that of we are wrong, we will correvt
the Constitution, amend the Constitution
We amended the Consutution We saw the
same thing 10 the Bank Nauonalsation
case The Golak Nath case came after two
previous decisions where the complele
amending power of Parhament has been
upheld by the Supreme Court. The Bank
Nationaleation case comes after article 31(2:
had beon interpreted to mean that compen
sation payable was not justicsble and no
the market value In the Princes Case the
Supreme Court had given a sudicial pronoun
coment that whether you recognise the
Ruler or not, or whom you derecognist,
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is a political act. Here they thought that
it was not a political act, they can go into
the question because it was a constitutional
question, Where do we go? The Court may
decide against us, but we are entitled to
know what is the mind of the Court. Has
it 8 mind when it changes its pronounce-
ments from time to time? when public
policy and public legislation has to depend
on the law laid down by the Supreme Court,
if the Supreme Court goes on changing from
time to time, how are these people who arc
concerned with the implementation of publiv
policy to function?

The reason why 1 mentioned or quoted
those cases was not to throw out anybod
hecause he vias against uy in the Golak Nath
case or nith us or becuuse he was against us
in the Bank Nationahmation case or with .
That wus hardly relevant, The idea i<, it
you Jook back over a reasonable period of
years and take the judicial pronouncements
of various cminent ndividuals, you will
be able 1o arrive at an objective basis, a
ratiomal conclusion, as to what outlook or
what view a person has with regard to
matters with which this Parliament, and
through this Parliament the people of this
country, arc fundamentally concerned. It
this §8 what we have done, I have no apology
and I need not be apologetic in supporting
the appointment of Mr. Justice Ray. Mr.
Justice Ray ha» 4 long and outstanding
career o« 4 judpe. He hav po political bias
In one ave & man myy give a judgment 1n
fuvour and in another case be may give a
judygment against o particular party, That
does not really give an indication of hn
outlook, We have 0 give a chance to all ot
them te find out how they react on basn
natioval isaues

} am guite sure that vven ater all thi
hue and cry the Supreme Court of India will
remain @5 3 firm foundauon of democracs
in this country.

it &8 regrettable that this has been exploied
for political purposes. It is mone regrettable
that the Judges thenielves should have gone
on and participated in seminars organised
by political porties. 1t 1 much more rogret-
table that onc of them b yet a sitting Judge
of the Supreme Court and { have no words
to crigicisc him. The point is, bow it is that
suddendy in a day after the resignation, one
wakes up 10 find his views are in tune with
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political partics. One does not” form his
views overnight,

Therefore, when we say or for that
matter when it i said that the philosophy
or the awareness which a Judge must have as
a human being irrespect of important mat-
ters, it is not a demand that a Judge should
be “committed”. 1t is, on the contrary, a
demand that a Judge wifl he committed to
nothing els¢ but to the Constitution itsclf
which includes the Directive Principles.
The Directive Principies in  a  nutshell
contain a philosophy of the Constitution.
When you sce that what the Judge says is
against the philosophy of the Constitution
itself, then I do not think any Government
which has any sens: of 1esponsibihty or any
Parhament which seeks to represent the
people can take the view that we wilk put
people there who will not implement the
phalosophy as cnshrined in the Constitution
itselfl

it is not recently that these questions have
arisen. These questions have arisen from
time to time. Some hop. Members said that
I referred to America. We must refer to all
the countries because situations similar to
this have arisen cverywhere. 1 think, it is
very important that I put before the House
a statement madc by President Roosevelt.
{ want to read u small extract from the
broadeast address of President Roosevelt
delivered on March 9, 1937, Tt is very telling
becausc 1t deal with a situation, mor or
fess, stmudar 1o ours. 1 quote ¢

“When the Congress has sought to
stabidie national agriculture, to improve
the conditions of labour, to safeguerd
business against unfair competition, to
protect our national resources, and in
many other ways, 10 serve our clearly
national needs, the majority of the Court
has  °n aysuming the power 10 pass on
the wisdom of these Acts of the Congress
--and 10 approve or disapprove the public
policy written into these laws. That is
not only my accusation. It is the accwsa-~
tion of most distinguished Justices of the
present Supseme Court ... ¥n the face
of these diswenting opinions, there i no
basis for the ciaim made by some members
of the Court that something in the Consti-
tution has compelicd ,them regretfuliy
to thwart the will of the people. The
Court in addition o the proper use o:
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its judicial functions has improperly set
itself up as a third House of the Con-
gress—a super-legislature, as one of the
Justices has called it-—peading into the
Constitution words and implications
which are not there and which were never
intended to be there. We have, there-
fore, reached the point as a Nation where
we must teke action to save the Consti-
tution from the Court and the Court
from itself. We must find a way to take
an appeal from the Supreme Court to
the Constitution itself. We want a Sup-
reme Court which will do justice under
the Constitution---not over it. In our
courts we want a government of laws
and not of men. 1 want-—as all Americans
want—an independent judiciary as pro-
posed by the framers of the Constitution.
That means a Supreme Court that will
enforce the Constitution “‘as written that
will refuse to amend the Constitution by
an arbitrary exercise of judicial powci-

amendment by judicial say-so. It does
not mean the judiciary so independent
that 1t can deny the exmtence of facts
universally recogmsed Thost oOppo-
sing this plan have sought to atonse
prejudice and fear by crymng that 1 am
seeking to ‘pack’ the Supreme Court and
that a beneful precedent will b estabh-
shed. What do they mean by the words
‘packing the Court?" Let me unswer ths
question with a bluntness that will end
all honest misunderstanding of my put-
poses.

“If by that phrasc it is charged that
1 wish to place on the Bench spineless
puppets who would disregard the law
and would decide specific cases as T wish
them to decide, 1 make this answer :
that no President fit for his office would
appoint, and no Senate of honourable
men fit for their office would confirm,
that kind of appointees to the Supreme
Count.”

This was what President Roosevelt said in
1937 when the New Deal legislation was
under challenge.

1t is not as if we in India are saying this
for the first time because as far back as
1949 our great, Prime Minister, pandit
Jawaharlal Nehru, uttered these historic
words in the Constiwent Assembly :
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“No Suprame Court and no judiciary
can gtand in judgment over the soverign
will of Parlament yepresentiog the will
of the entire community. If we go wrong
here and there, it can point it out, but in
the ultimate analysis, where the future
of the community is concerned, no judi-
ciary can come in the way, And #f it
comes in the way, ultimately the whole
Constitution is a creature of Parliament
... it is obvious that no court, no system
of judiciary can function in the nature of
a third House as a kind of Third House of
correction. So, it is important that, with
this limitation, the judiciary should func-
tion ... ultimately the fact remains that
the legisiature must be supreme and must
not be interfered with by the courts of
law 1n such measures of social reform.”

Qur great architect, Pandit Jawaharlal
Nehru, said it a far back as 1949. When
I am saying today is this. We do not want
the Supreme Court’s independence to be
fettered at all. In fact, we want . strong and
mdependent Supreme Court, but a Supreme
Court which will decide under the Consti-
tuuon and not over it. It is for us now to
say that we want to take the appeal from the
Supreme Coutt to the Constitution; because
otherwise 1n some of the judgments whete
do you get this idea that the power of Parha-
ment, as 1ead m the Constitution, 1> abau-
lutely clear and without any hmitation

They say that there arc some basic features;
this is a limitation not written n the Consti-
tution but introduced in the Constitution hy
judicial say-so, That is exactly what we wil\
not allow to happen. We do not want that to
happen 1n this country. We will be fadling
in our duty if ws do not take steps in this
vital matter to see that we appoint inde-
pendent and strong judges who will uphold
the Constitution and not sit over 1it, who will
decide matters not in accordance with their
political outlook but in accordance with the
outlook and the philosophy as envisaged
in the Consutution itself, in accordance
with the views accepted by the community
at large, by the country at large, and in the
direction in which this country s sesking lo
g0. 1 do not think any further elaboratron
Is Necessary.

In the end | would add this that it 1»
unfortunate that judges have beea brought
in and references have besn made 1o indi-
vidoal judges. When [ referred to Judges
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1 never meant any disrespect to the individual
Jjodges. T thought I was entitled, and I am
entifled to look at the judicial pronounce-
ment of a judge. Once they are renderad*
they become public property. Therefore,
without making any allegation, without
attempting to refer to the learned judge who
went out of his way to make all kinds of
remarks, 1 would only say that I do not think
they deserve any reply. All that I want to
say is that we have no animus against these
individuals, As the Law Commission itsel!
has said, when certain persons are super-
seded, it does not mean any disrespect to
them, because the considerations are di-
flerent. It is interesting to note that the
present Chief Justice himself has struck
down laws made by Parliament. Only in
the very recent past he was a party to the
decision striking down the Maintenance of
Internal Security Act as well as the Govern-
ment’s order regarding newsprint control.
1 wish to make this abunduntly clea: and
then 1 will concludc. We are in no way
interested in having a pliable or weak court.

On the contrary, it 15 the cardinal principle
ot ours that the court must be independent
and strong. But independence and strength
n a court by self will be of no value with-
out an understanding of the deeper torces
of to-day which motivate the millions and
mullions of our countrymen who want a
new and beuer life and our justfication 101
doing what we have done 15 that we belivve
that the gentleman who to-day adorns
that high position of Chief Justice of India
has shows that not only in terms of his
knowledge and understanding of law, of
ndependence of thought and action he
ranks among the leaders of judicial pro-
feasion in our country but also that he
possesses an understanding of where our
country is going and where all of us want
10 g0, to transform a great country to the
India of our dreams.

Thank you, Sir.

19.97 hrs.

CONSTITUTION (AMENDMENT) BILL*
(Amendment of arucies 248, 250, etc.)

*Published in Gazettc of India Fxira-
ordinary Part 1, Section 2, dated 4-5 73.
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SHRI SAMAR MUKHERJEE (How-
rah): 1 beg to move for leave to introduce a
Bill further to amend the Constitution of
India.

MR. SPEAKER : The question is:

“That leave be granted to introduce a
Bill further to amend the Constitution of
India.

The motion was adopted.

SHR1 SAMAR MUKHERJEE : |
introduce fthe Bill.

WILD LIFE (PROTECTION)
AMENDMENT BILL*

SHRI RANABAHADUR  SINGH
(Sidhi) * 1 beg to move for leave to intro-
duce a Bill to amend the Wild Life (Protec-
tton) Act, 1972

MR, SPEAKFER : The question 15

“That leave he granted to introducc
4 Bilt to amend the Wild Life (Protec-
tion) Act, 1972

The motion wus adopted.

SHRI RANABAHADUR SINGH {
introduce the Bill

MR SPEAKER - Next Bill 15 withdeawn.

NETAJE NATIONAL ACADFMY BILL*

SHRI SAMAR GUHA (Contan 1
rcquest for leave to mntroduce a Bill to
provide for the establishment of the Netaji-
National Academy to divseminate know-
fedge on various important subjects, such
as °

(a) Economics of Planning;

(b) Comparative political philosophies:

(c) Advance military science; and

(d) Problems of Indian National inte-

gration and matters connected there-
with and ncidental there to.

I beg to move for leave to introduce a
Bill to provide for the establishment of the
Netni National Academy to disseminate
knowledge on various important subjects
and matters connected thercwith and inci-
dental thereto.

R e R S ———

fintroducad with the recommendation of
the Preside .



