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MR. DEPUTY-SPEAKER; The hon. 

Member will continue on Monday.
Now, we take up Private Members' 

Business. Bill to be introduced. Mr. 
Panda.

15.32 Jus.
CONSTITUTION * (AMENDMENT) 

BILL
(Amendment of article 15 and inser-

tion of new article 16A, etc.) 
by Shri D. K. Panda.

SHRI D. K. PANDA (Bhanjanagar): 
Sir, I beg to move for leave to intro- 
duce a Bill further to amend the Con-
stitution of India.

MR. DEPUTY-SPEAKEJR: The ques-
tion is:

“That leave be granted to intro-
duce a Bill further to amend the
Constitution of India.”

The motion was adopted.
SHU D. K. PANDA: Sir, I intro-

duce the Bill.

15.34 hrs.
CONSTITUTION (AMENDMENT) 

BILL
(Amendment of article 124) 

by Shri P. K. DEO—contd.
MR. DEPUTY-SPEAKER; We take 

up further consideration of the follow-
ing motion moved by Shri P. K. Deo 
on the 7th May, 1976:—

“That the Bill further to amend 
the Constitution of India, be taken 
into consideration.”

Last time, Mr. Somnath Chatterjee 
was on his legs. But he ig not present 
la the House now.

1978 (Amendment) mil
by Shri P. X, Xta>

SHRI "DINEN BHAtTACHARYYA 
(Serampore); He is held tip in Cal-
cutta.

MR. DEPUTY-SPEAKER; He is not ■ 
present in the House now. The next 
name that I see here is the name of 
my good friend, Mr. Naik.

SHRI B. V. NAIK (Kanara): Mr. 
Deputy-Speaker. Sir, I have gone 
through the Constitution (Amendment) 
Bill which Mr. P. K. Deo has brought 
forward. It seems that the main 
thrust is towards the maintenance o f 
the principle of seniority to govern the' 
selection of the Chief Justice of the 
Supreme Court—and whatever are the 
other technicalities. I have submitted 
an amendment—I have not been able 
to lay my hands on a copy of the 
same—in regard to the qualifications 
of the Chief Justice of the Supreme 
Court who, according to Mr. P. K. Deo, 
should nominate his successor to sue. 
ceed him in the case of his retirement.
I have suggested that the qualification 
of a Chief Justice should be that he 
should be the most relevant, and' 
relevance, I feel, in regard to a Mem-
ber adorning the Benches of the ludi- 
ciary at the highest place in this coun-
try should be a sort of social relev-
ance. knowing the problems before- 
the country and the solutions that are 
going to be presented. A judge who 
is not living in the present and is also 
not viewing the future of the country 
will not be able to do justice in bring-
ing to the common people, to the peti-
tioners before him, what is called 
social justice.

Sir, most of the members belonging 
to this venerable or revered profession 
of judiciary are definitely men of 
learning and are also men with a 
deep amount of compassion, but like- 
most of us, they are not in a position 
to get away from the grip of their 
own environments; the environment 
need not necessarily be an environ-
ment of a class or of a section, how-
ever privileged it may be, or of a pro-
fession, of a training or of the back-
ground of affluence or lack of contact
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with the masses. But the environment 
'may be contained even in the disci-
pline to which a member of the 
-Judiciary is subjecting himself. I do 
not see any reason as to why these 
rshackles of environment should no* be 
broken from the members of the judi-

ciary which will be able to point out 
to us as to among the 13 or 14 Judges 
-who adorn the Supreme Court, who are 
‘the most relevant, whose judgment has 
“the greatest amount of impact on the 
future course of society and whose 
decisions do not amount to mere ad-
ministration of law which most of the 
Judiciary Members are doing to-day. 

They are administering the law which 
lias been given to them. They are not 
dispensing justice in the real sense of 
the word. As a member of the Com-
mittee on law we have had many op-
portunities to discuss. Therefore, with 
■due regard and meaning nothing in 
person to the Members who may be 
constituting at present the Supreme 
Court Bench, I would say that the most 
relevant person should be Ihe Chief 
Justice of India because after all his 
directions as the leader of the team 
would be the guideline for the rest of 
the members of the Judiciary.

At this stage I have an opportunity 
to bring to your notice as also the 
House and the Minister that there 
are certain lacunae even in the best 
*>f judgements and their implementa-
tion on the people. I may be per-
mitted to quote a judgment in regard 
to which the hon. Minister is al«o a 
party. The cultivators of a small 
village have gone in appeal under 
section 25 of the Monopolies and Res-

trictive Trade Practices Act before 
none-else than the final court of 
appeal, that is, the Supreme Court of 

’India under a land acquisition case 
"Which was a mala fide one.

MR. CHAIRMAN; How is all that 
relevant here?

SHRI B. V. NAIK: I am saying
aabout the dispensation of justice

versus its implementation. If the 
Chairman were to give me the time,
I will prove at the end the connec-
tion between what to-day we have 
in the Supreme Court, a very com-
petent batch of people, and the actual 
dispensation Of justice. In that case 
the parties were 'the poor cultiva-
tors coming from a backward class 
against the Government of India in 
the Ministry 0f  Law, against the Gov-
ernment of Karnataka in the De-
partment of Industries, against the 
Monopolies Commission set up by the 
Government of India, against the 
Ballarpur Paper and Straw Boards 
Ltd. and against the Mysore Indus- 

v trial Areas Development Corporation. 
They had passed an order against the 
dispossession of the cultivators on 
the 3rd May, 1976 to which also 
our Minister whom I personal-
ly admire is a p&rty as a res-
pondent. The licence that has 
been granted has been stayed by the 
Supreme Court..., (Interruptions), 
Obviously from this critical comment
I can make out that the hon. Minis-
ter is not aware of this case. It is 
the job of his Secretary to apprise 
him of it. And in spite of staying 
of the licence no effect is being given 
to the decision of the Supreme Court 
handed down by the Chief Justice, 
Mr. Ray, Mr. Justice Beg and Mr. 
Justice Jaswant Singh. In case the 
decisions of the Supreme Court, the 
highest judiciary of the land, are go-
ing to be disregarded by the district 
authorities ana the District Magis-
trate who is not ging to take cog-
nizance of the decision of the Sup-
reme Court, where are we? Still we 
talk about the laws made by this 
august House. I, therefore, request 
that to this case of 250 cultivators 
of Hireguthi village, Gumta Tk, North 
Kanara Dt. agajnst the Government 
of India, against the State Govern-
ment of Karnataka, against the 
Mysore Industrial Areas Develop-
ment Board and the Ballarpur Paper 
and Straw Boards Ltd. and against 
your much exalted Monopolies Coin-
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mission—I do not know, we will hove 
to discuss about it at a later date— 
the hon. Minister may kindly pay 
his attention and the justice that is 
rendered by the Supreme Court may 
be translated by executive action into 
reality on the field.

SHRI DINESH JOARDER (Malda): 
From our side Mr. Somnath Chatter-
jee was to speak on the Bill. He 
started on the last occasion. He could 
not complete his speech that day, he 
was to continue. Becau.se of certain 
business he has been held up at 
Calcutta. So, I rise to gpeak, though 
I have not gone through carefully 
regarding the cbiects or probale con-
sequences of this Bill.

In the present day in our country 
we are passing through such a state 
of affairs that even in Parliament, 
in this august House, we are not free 
to express cur feelings in a proper 
manner, in proper language. That 
will not come to the knowledge of 
the people at large. Tn the present 
context, people of our country, even 
Members of Parliament, have no 
security of life, no fudnamental 
rights, which were envisaged origi-
nally in the Constitution of India. 
We cannot get them enforced in High 
Courts or Supreme Court.

The latest judgment of Supreme 
Court has declared that during emer-
gency we h a v e  no fundamental Tights, 
no right to life or whatsoever. We 
have no fundamental rights. We 
could not get them enforced in Law 
courts. Thiq is the state of affairs 
we are passing through.

We have experience of the judiciary 
at the time of the imperial rule of 
this country. Many movements took 
place at that time. Some freedom 
movements were launched in a peace-
ful manner, there were also some

cases of terrorism, there were some- 
bomb cases, murders, killing of British 
officials and so on. In different forms 
freedom movements took place then. 
Certain judgments were made which 
went against the freedom-fighters no 
doubt. But we have also got record’ 
of judges of Imperial rule having 
boldly criticised the action of the 
then Government and money freedom 
fighters got back their lives. Many 
of them were sent to Andaman and 
Nicobar—Kalapani, but all the same, 
there was certain impartiality of the 
judiciary,. We can say this though 
we were not satisfied fully with the 
judiciary of the imperialist rule. We 
also know this. Even Warren Hastings 
was impeached in British Parliament 
for his misdeeds in India under colo-
nial rule. That was the tradition of 
the British judiciary, though when 
they were in power, they did observe 
certain policies of discrimination, no 
doubt.

•a
But, there are certain glaring exam-

ples from which, apparently, the 
people can say that they want im-
partiality and fairness in judicial 
trials and the judicial administration. 
But, here, what is the psychology 
that is now prevailing jn our coun-
try? Judges are being appointed from- 
those people who have been able to 
win the favour of the establishment 
and from those who have been able- 
to exercise their iudgment or to deli-
ver their judgment satisfying the 
needs and necessities of the Govern-
ment for the time being whether the 
judicious impartiality is In the interest 
of the people or not, only to win- 
over the pleasure and favour of the* 
Government and the ruling party

The senior judges are now moving 
in that fashion and coining closer to 
the Ministers, Chief Ministers and' 
Government personnel and aIso nolr 
coming closer but remaining afar an<T 
are trying, through their judgment or 
through their behaviour, to win over 
the pleasure of the ruling patty an*
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the Government. This is the psycho-
logy that is now developing inside 
the judiciary. This is a very serious 
and a very dangeious trend that is 
now developing inside the judiciary.

So, in this context, not only the 
appointment of the Chief Justices 
but also the appointment of other 
judges q £ high courts, as well as the 
Supreme Court has become such a 
matter of concern that we feel now 
that only the judges who can satisfy 
the needs and necessities of the Gov-
ernment for the time being for 
maintaining and for retaining the 
powers by the ruling party them-
selves will be eligible for appoint-
ment as judges and as Chief Justices 
of the Supreme Court and the High 
Courts.

Here, in the Constitution also, there 
is a provision that the President will 
consult in cases of appointment of 
judges of the Supreme Court or High 
Courts, other judges of that court and 
judges will be appointed and the 
deems it necessary. So, on consulta-
tion with those persons only, the 
judges will be appointed and the 
President acts according to the advice 
of the Ministry of Law, Justice and 
Company Affairs or according to the 
Cabinet as a whole or by a single 
individual holding the supreme power. 
So, in the case of appointment of 
other judges also, the provision that 
was laid down under the Constitution 
has now become infructuous because 
no decency and no impartiality is 
being applied and the President is 
not being advised accordingly in the 
case of appointment of every judge.

Therefore, we feel that there should 
be a certain procedure specifically 
laid down in the Constitution of India 
fop appointment of judges and the 
Chief Justices of Supreme Court and 
other High Courts. But, we have 
not also been satisfied with the sug-
gestion that has been made by my

friend, Shri P. K. Deo, in this Cons-
titution (Amendment) Bill. We ci; 
not fully agree with that suggestion 
Our suggestion would, therefore, be 
that, in the present context, from 
what we have experienced ia the past 
and for the Jest two years, the role 
of the administration, the executive 
and the power of the establishment 
over the judiciary, they want to play 
their role, and 80 something should 
be done in that regard. Some chan- 
ges in the Constitution by way of 
amendments are forthcoming. But, we 
are not in the full knowledge of the 
amendments that are proposed to be 
made by the ruling party—what will 
be the consequence, the role of the 
Supreme Court and High Courts. 
How much of their independence and 
power will be curtailed? We do not 
know about that. To what extent the 
present judiciary will remain intact 
or what parts of their activities will 
be taken away, we do not know 
Still we would be happy if certain 
specific procedure could be laid down 
whereunder the establishment of the 
Government could not exert their in-
fluence in the matter of appointment 
of judges. They should not pick and 
choose any of their like-minded per-
sons to be the judges of the Supreme 
Court and High Courts. If that 
apprehension could be remove.! and 
a specific procedure could be laid 
down that would be desirable. That 
is why we suggest that there should 
be some elective method of appoint-
ing judges In most r,t the socialist 
countries they are now going to adopt 
—in some cases they have already 
adopted—the same method. There 
will be an electoral college to appoint 
judges with certain people from 
amongst the judiciary, the bar, legis-
lature, etc. There should be a cer-
tain procedure of electing judges with 
the persons who are actively engaged" 
in the judicial activities either from 
the Bar or from the Bench or from 
the Legislature having an impartial 
character of electoral college. If that 
could be formulated, I think, that



95 Conjttt. MAY 21,

[Shri Dinesh Joardar]

would meet the uncertain position 
that the judiciary is going to lace. 
That will solve the problem to a 
great extent.

15.58 tag.

{S h r i  Ish aq oe  Sam bhali in the C hair]

So, 1 feel that in the present con-
text when this Constitution amend-
ment suggestion is coming from the 
ruling party along with that, scope 
should be given to the people of our 
country so that they may have the 
opportunity of discussing and also 
formulating their opinion on this. It 
should not be that they discuss some-
thing in the AICC meeting and pass 
a Resolution end then bring it to the 
House, and with their overwhelming 
majority get it passed in a day or 
two and the amendment of the Cons-
titution takes place. It amounts to 
forcing something on the people at 
large in our country by the ruling 
party. Without going in for this 
sort of changes, we would like that 
the emergency, where the people 
cannot assemble and take part in 
meetings and seminars, should be 
lifted and ample scope and opportu-
nity should be given to the people 
for discussing and formulating opi-
nions as to the extent of Constitutional 
Amendments necessary and also the 
procedure to be formulated for the 
appointment of the Judges of the 
Supreme Court and the Chief Justice 
on the lines I have suggested.

SHRI C. M. STEPHEN ((Muvattu- 
puzha): Sir, I do not want to speak 
much on this subject because if I 
remember aright; we had some time 
ago a full dress debate on this subject 
extended over two days and there is 
nothing new to add to what is al-
ready on record. My protest againsf 
this Bill iB on a very salutary score. 
The reason for urging this amend-
ment is, unless the judges of the 
Supreme Court have got the assur-

1976 (Amendment) Bill 95
by Shri P. K. Deo

ance that as a natter of course rather 
than as a matter of conferment of 
preference they will become Chief 
Justices, they are liable to be unduly 
influenced in favour of the govern-
ment. Looking «t the record ot the 
judiciary in India, this is too un-
charitable a criticism about the judi-
ciary. If a ju d g e  ca n  b e  influenced 
by putting forth the prospect of being 
debarred from becoming Chief 
Justice, he can be as well influenced 
by money and so many other things. 
Is it adding to the credit 0f the judi-
ciary of this country to impute or 
insinuate that our judges are such 
as could be influenced by some such 
extraneous considerations. This is 
the basic rationale behind proposing 
this.

On the other hand, we are abrogat-
ing something very fundamental—the 
political authority of this Parliament 
and the representatives of this Par-
liament. This matter whether the 
Chief Justice should be appointed on 
the basis of senior or otherwise was 
discussed in detail at the time of the 
passing of the Constitution. The same 
amendment came at that time. The 
founding fathers considered it and 
decided that the freedom and discre-
tion of the political authority in this 
country to appoint the Chief Justice 
should not be hedged in by such con-
siderations. On that basis, that propo-
sal was rejected by the Constituent 
Assembly. It was cn a very salutary 
basis that it was rejected. The poli-
tical will is fundamental. It is the 
political will that is now attempted 
to be eroded. We have got the right 
to appoint the judges. We must have 
the right to appoint the Chief Justice. 
Also, the right to impeach a judge 
must vest in this Parliament; because 
everybody must know that he is 
subordinate to the will of this House. 
That is the only sanction we are hold-
ing out against him. To 8ay that 
vou must have no freedom to choose 
the best judge as the Chief Justice i*
* reflection on the political authority
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of this country, which would be most 
repugnant to and against the back-
ground of the democratic sanction 
trader which we are funtioning. 
Therefore, Jthe first consideration I 
would urge is that the political will 
and the political authority cannot be 
permitted to be eroded at all. Once 
a person is appointed as a judge, his 
tenure is fixed. His salary is fixed. 
Nobody can touch it or remove him. 
Hig tenure is secure, subject to this 
that this House will have the ultimate 
authority to call him, to impeach him 
and to remove him. Therefore, the 
freedom of the judiciary is secured. 
To say that if there is prospect of 
the Government coming in to prevent 
him from becoming Chief Justice, to 
influence him t  ̂ pass judgments in 
accordance with the will of the Gov-
ernment, is to impute a certain mea-
sure of susceptibility to corruption in 
our country, if this is the considera-
tion on which the judge will be per-
suaded to write his judgment in 
favour of the Government, then, of 
course money can be another con-
sideration. Other influences can be 
other considerations and you cannot 
take the judiciary away from the 
cloud of that sort of influencing. Let 
us not impute infirmity on the good 
name of the judiciary. Therefore, I 
say that it amounts to imputation of 
infirmity, charging the ludiciarv with 
the possibility of corruDtion which, 
at least, stands repudiated by the 
experiences we have so far had about 
the judiciary. Therefore, far from 
enhancing the presMge of the judi-
ciary, this Bill amounts to casting a 
cloud on the good name of the judi-
ciary of India which we have built 
up so far and to the Pxtent *h«t it 
seeks to dilute the political authority 
in this country, there cannot be any 
compromise on the freedom and the 
ultimate authority for the appoint-
ment of the judges. On this grounds 
1 oppose this Bill strenuously in 
principle.

S25 LS—4.

16 hrs.
SHRI JAGANNATH RAO (Chatra- 

pur): I rise to oppose the Bill. It 
is not correct to say that the Consti-
tution does not lay down the proce-
dure for the appointment of Chief 
Justice. If you see Article 124 of the 
Constitution, you will find that the 
power is given to the President to 
appoint a judge of the Supreme Court. 
The first paragraph of Article 124 
says that the Supreme Court will 
consist of Chief Justice and other 
Juges. The discretion is given to 
the President of India to appoint all 
the Chief Justices of the Supreme 
Court and High Courts and other jud-
ges of the Supreme Court and High 
Courts. This piocedure has been foll-
owed since 1950. Since then, 
by and large, while mak-
ing appointments, persons of high 
calibre and integrity have always 
been chosen and all the judges have 
given a good record of themselves. 
This point was discussed in 1973 when 
Mr. Ray was appointed as Chief 
Justice of the Supreme Court. All 
the yardsticks were discussed at that 
time

The present Bill wants two provisos 
to be included. The first proviso is 
that the senior-most judge of the 
Supreme Court shall be appointed 
Chief Justice. By that, the Mover of 
the Bill wants that the principle of 
seniority should be maintained. If 
seniority only is made a qualification 
or criterion for a judge to become 
Chief Justice, I am afraid, it will be 
a sad day for the country. If a per-
son or a judge is more capable and 
highly efficient and is a man of in-
tegrity than a senior judge, why 
should not the President appoint this 
person as Chief Justice? If this prin-
ciple of seniority is introduced, it 
will lead us nowhere.

The second proviso is that no one 
shall be appointed as Chief Justice 
of the Supreme Court who has not 
served at least for two years in the 
Supreme Court. I do not see any
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reason why this qualification should 
be there. It is open to the President 
to appoint a person from the Bar. 
If there is a vacancy in the Supreme 
Court, nothing prevents the President 
of India to appoint a person directly 
as Chief Justice. In Bihar. Mr. L. K. 
Jha was appointed Chief Justice, of 
the High Court directly from the 
Bar. Therefore, the discretion should 
be given to the President of India 
to appoint all the judges including 
the Chief Justice in the Supreme 
Court. There are tjther constitutional 
posts, for which the President is the 
appointing authority. For instance, 
we have the Election Commission, 
UPSC «nd the Comptroller and 
Auditor General. They are posts 
under the Constitution, They axe 
highly independent posts; and no one 
}s under the influence of the Execu-
tive, because the conditions of service 
are laid down. Once a iudge is ap-
pointed, he becomes irremovable, 
except that for any misconduct, he is 
liable to be impeached bv Parlia-
ment Therefore to say that they 
are under the clutches or influence 
of the Executive, cr of the Establish-
ment, and that justice cannot be pot 
from thP Supreme Court, I am afraid, 
are not good arguments

I do agree with Mr. Joarder who 
said that there should be elective 
judges. That system is not contem-
plated under our Constitution. That 
will not suit us. Our Constitution has 
served us very well; and we should 
be proud of our judiciary—both of the 
High Court and of the Supreme Court. 
T see no reason why this bill should 
be accepted by this House. I say 
that it should be rejected.

«ft*T fa *  *TTTtr>T «rt$(*ftT?jq7 ) • 
w t *  tfT fr , 3ft fare * r m t * r  *ft  
<fto stro tffTOFT $ tftiffsFT $  fcrsw
if tarfiwrt#
w  ytrr i «rr«r w t g*rr* t  wsfta

vtef irtr % ai#t
yUrenFr

m v ti % 11  124
m x  «tft tft 3^  httt sfafarc

ferrgHTlftrgsfhff 
snifar f%Sir wSft »
H fr fq  3ft $¥$ arcr afton «arr?s?r f ,
*  fTRfrgrr g fa art | ^w?r
STOR STTBTT *RT 5J?JT rft 3T> STOT %XXT
sftftaR | fsrctfr srM spfr % :

“Provided further that no one 
shall be appointed the Chief Justice 
who has not served for at least two 
years as a judge of the Supreme 
Court:"
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SHRI SATYENDRA NARAYAN 
SINHA (Aurangabad): I am also 
not in complete agreement with the 
suggestion made by the mover of this 
Bill that the Chief Justice of the 
Supreme Court shall be the senior- 
most Judge of that Court. But as
Shri P. K. Deo has already said, he
has brought forward this Bill so that 
Government’s attention could be 
drawn to a kind of gap in the Cons-
titution or in the procedure laid down 
in the Constitution for the appoint-
ment of the Chief Justice. He con-
ceived thig measure ;n 1971 but, 
since then, events have moved fast 
and in 1973, as vou know the appoint-
ment of the Chief Justice created a 
furore and generated heat not only 
in this House but outside, throughout 
the country, also, and people started 
feeling that the power of appointment 
vested in the President hag been used 
to appoint as Chief Justice a person 
would who would be more suscepti-
ble to the views of the ruling party 
and that, in superseding three senior- 
most judges—-most competent ones— 
the Government indulged in some 
kind* of favouritism nnd, therefore, 
the need for evolving a propaganda 
arose. Mr P K. Deo, in bringing 
forward this measure, has placed be-

fore the House his idea or suggest 
that some procedure should be evolv-
ed. He has made a certain sugges-
tion but he does not stand by it; he 
does not consider It sacrosanct. He 
has just invited the attention of the 
Government as well as that of the 
House to the fact that there should be 
no scope or room left whereby there 
could be the remotest suspicion that 
the appointment of the Judge I*88 
been made with certain other consi-
derations.

We are aware that the Law Com-
mission has made a recommendation 
that seniority alone should not be the 
criterion for the appointment of the 
Chief Justice, and I am at one with 
it. But, certainly, certain conven-
tions have to be developed and a 
certain procedure has to be evolved 
and the Government owes it to the 
House and to the country to so con-
duct itself that the Judiciary remains 
beyond suspicion . They had been 
reiterating their intention or decision 
that the independence of the Judi-
c ia ry  shall be maintained. But as I 
said the other day while speaking 
on the Demands of the Law Minis-
try, the power of appointment of 
Judges has been used as a weapon 
to penalise those Judges who do not 
fall in line with the general atmos-
phere of conformity; and if this 
power is going to be utilised in this 
manner, the general faith of the peo-
ple in the impartiality and indepen-
dence of the Judiciary will be greatly 
undermined and shaken. That is 
why in the interests of justice, m the 
interests of the democratic policy by 
which we stand and swear and in 
the interests of the independence of 
the Judiciary, some procedure should 
be evolved which would lay down 
certain Objective criteria by which 
the Government would be guided in 
making selection to the post of Chief 
Justice.

Something has been said about the 
commitment of the judges. A judge, 
when he is required to interpret the
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law, does not import his own philo-
sophy in interpreting the law. 
Whatever law is framed here, the 
duty of the Judge, while interpreting 
that law, is to see what exactly is 
the intention, what is the implication, 
of that law; he is guided solely by 
that consideration and not by sub-
jective considerations. By proclaim-
ing or repeating off and on that the 
judges have to be “committed 
judges” , committed to the social 
philosophy of the country enshxined 
in the Directive Principles of the 
Constitution, we are not enhancing 
the prestige of the judges, we are 
not providing for the independence 
of the judiciary, we are not creating 
conditions to ensure that the people's 
faith in the independence of the 
judiciary shall remain unshaken; on 
the contrary, by this, we are creat-
ing conditions where people would 
entertain apprehensions in their 
minds that Government is selecting 
such people as judges as would con-
form to their views, to their philo-
sophy, and, therefore, while inter-
preting the laws, they will be guid-
ed more by what is stated here on 
the flour of the House or what the 
Government says outside and will not 
be able to interpret the law as it 
stands in an objective manner. Many 
judges have spoken on this point Jus-
tice Mathew the other day said that a 
judge of High Court or the Supreme 
Court, by reason of his training, 
scholarship and learning, is more fitted 
to interpret the law, and he shmilrj not 
be bamboozled or intimidated,in inter-
preting law, into adopting a particular 
attitude which the letter of the law 
does not connote or does not connote 
or does not intend. It may be our 
fault that we may not make the law 
clear, anl if the interpretation goes 
against what we intended, it is open 
to the Government or Parliament to 
amend the law in the light of the deci-
sion or interpretation of the Supreme 
Court, so that whatever we intended 
or whatever we wanted is made clear.

Therefore, I would submit to the

Mr, P. K. Deo’s Bill should be taken 
as a means of providing an opportunity 
to the Government to consider the 
question afresh, and Government 
should not use the authority that has 
been vested in them in such a manner 
as would give rise to widespread re-
sentment, apprehension and suspicion 
in the decision of the Government 
regarding appointment of the Chief 
Justice of the Supreme Court.

With these words, I would submit 
that I do not support this Bill as it 
stands.

SHRI P. G. MAVALANKAR (Ah- 
medamad): Mr Chairman, Sir, I do not 
know whether any useful purpose is 
being sorved by this debate on the Bill 
broughl forward by my friend, Shri 
P. K. Deo, because, as has been point-
ed out, already a good deal of passio-
nate and intelligent and useful debate 
—rather more than one debate—on 
this important subject has taken place 
in the recent years In our House dur-
ing the Fifth Lok Sabha. But credit 
must go to Mr. P. K. Deo for the fact 
that he brought the matter to the 
attention of the House and the coun-
try as far back as June 25, 1971. His 
Bill was introduced in the Lok Sabha 
on 25 June 1971, but, unfortunately, 
he got his chance in the ballot only 
now, that is why, the Bill has come as 
late as now. But he had clearly anti-
cipated the difficulty, way back in 1971, 
and to an extent, his difficulty or ap-
prehension has been proved right when 
the country learnt about the appoint-
ment of Justice A. N. Ray as the 
Chief Justice of the Supreme 
Court— if I recall the date 
correctly—on 26th April, 1973.

Now, Mr. Deo wants, in the absence 
of any procedure, to suggest that the 
Chief Justice should be appointed 
purely and'merely on the basis of se-
niority of the Judges in the Supreme 
Court. On the face of it this* sounds 
a very simple way out, but like many
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other friends on both Bides of the 
House, 1 also feel that seniority in it-
self, especially if you make it a deci-
sive factor, would not work. More-
over, seniority itself is not something 
which is sacrosanct.

Simply because a person has been 
in a particular job for more years 
than somebody else, it does not mean 
that he has necessarily become more 
experienced or more seasoned. He 
may be rotting there. I am not talk-
ing of the Supreme Court Judges or 
anybody in a particular position, but I 
am making a general observation that 
simply because a person Is rotting in 
a particular position for so long a 
period, it does not mean that he is 
automatically moie experienced and 
more seasoned. So, I agree that the 
seniority principle is not the only de-
cisive principle and I certainly do not 
share my friend, Mr. Joarder’s point 
of electing Judges. That would be 
inviting more trouble in order to get 
out of the way of some trouble. Al-
ready there is trouble because of there 
being no procedure. But to have the 
procedure of election would be to in-
vite further trouble and further cala-
mity. Then the Judges also will look 
to the constituencies before giving 
justice! And that will be the end of 
jusnce, that will be the end of fair- 
play and the end of everything. So, 
we do not want election.

Then, where do we stand? The 
fact that Mr. Hay was appointed in 
April 1973 ana the fact further that 
that appointment itself superseded 
three seniormost judge8 at that time 
and had led the government of the day 
to believe, and the same government 
continues to rule with greater powers 
under the emergency and now Witfi 
more draconian powers,—that by re-
ducing the Parliament to a lesser 
power and a lesser prestige and by 
reducing the judiciary tflfco to a les-
ser power and lesser prestige, they 
will achieve their political and party 
goals. The government of the day
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had said so by their argument, that 
you must have a committed judiciary}

Now, some Congress friends with 
considerable experience and seniority 
here argued in this very debate to-
day that the will of the Parliament 
must be final The point is: in a de-
mocracy the will of the people must 
be final. But if a democracy has a 
written constitution, 1 do not know 
how you can say that the will of the 
Parliament is final. We in India are 
having a federal scheme of things and 
we have three departments of the gov-
ernmental machinery—the legislative 
function, the executive function, and 
the judicial function, and the func-
tions of these three departments have 
been clearly laid down under the Con-
stitution and because we are a fede-
ral polity, we have a written consti-
tution and the respective assignments 
are clearly laid down. Each must re-
main in its own field and must not 
interfere in the field or sphere of the 
other Indeed one goes further that 
in a genuine federal set up, the con-
stitution is the final authority It is 
implied and it is understood that 
every organ of the government, viz, 
the legislative, the executive and the 
judiciary will function according to 
the stipulated duties, funotions and 
rights assigned to it in the Constitu-
tion itself. And as 1 was saying, what 
is more, there are also what are call-
ed checks and balances. If the judi-
ciary were to act completely in an 
independent way and in a way which 
is a kind of a superior attitude, that 
would be wrong. Similarly, if Parlia-
ment were to act as if it was the sup-
reme body and the judiciary has no 
business to interfere in what the Par-
liament does on the ground that the 
Parliament expresses the will of the 
people, it is also wrong. Parliament 
expresses the will pf the people for 
that particular period of time and the 
will of the people is , reflected funda-
mentally in the basic document that 
is the constitution, which is the fun-
damental law ef the land. So, it is the 
Constitution which is supreme and 
not Parliament, and the Parliament
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in  India, as in any other federal set 
has to function according to the 

Constitution:. Therefore, judiciary 
"Will have to have some right of going 
into executive actions to determine 
vfrfwfther they are just or not just. 
They should have some right to go 
into deliberations of Parliament and 
find out whether Bills passed by us
<are in accordance with the tenets of
-the Constitution. This is so far as
the arguments advanced by Mr. Ste-
phen and Mr. Pandey are concerned, 
that Parliament being supreme the 
judiciary must not come in the way 
of whatever is considered best by the 
executive. If the executive is right 
and wise in deciding who will be the 
personages of independent offices if 
there are no checks and balances, 
then what for t*re these different or-
gans?

Today there is emergency and 
therefore there is no free press. 
There is no free debate. Dissent is 
being suppressed. One hopes that 
normal times W1̂  come very soon. 
When such normal time comes, my 
argument is, apart from judiciary, 
executive and legislature, the press 
also, universities also, speakers in 
public platioims and writers in 
magazines, el* are also helping 
to create right democratic climate 
which will compel the Govern-
ment of the day. no matter which 
party it belongs to, not to appoint 
anybody as Chief Justice mainly on 
consideration of political or party ad-
vantage. That is the only point that 
I am trying to make.

Although it is difficult to support 
the Bill and equally difficult to op-
pose the Bill I want to resolve this 
dilemma by saying that, let net the 
executive take into its hands powers 
which legitimately belong to the judi-
ciary and the legislature. Let not the 
executive and the judiciary take 
powers which belong legitimately to 
the legislature- Let there be a system 
of check* and balances. Let the 
Constitution, be considered . as the 
%ua Aocwnept Jp which indeed of

us are wedded, to which we all have 
taken our oath of allegiance.

Sir, the Government of the day 
ought to be extraordinarily careful 
and sensitive in regard to the powers 
of appointing Judges, other indepen-
dent high personnel, and so on, parti-
cularly, those of the judges of the 
Supreme Court and the Chief Justice 
of the Supreme Court.

The fact that the Constitution-mak- 
ers did not lay down any procedure 
for the appointment of a Chief Jus-
tice of the Supreme Court does not 
mean that they had no idea as to the 
procedures involved. They had an 
idea, namely, the President, that is, 
the Council of Ministers would dedde 
and act in good faith. It is for the 
President then to look into all mat-
ters carefully, intelligently, and de-
mocratically; and the various instru-
ments of public opinion—Parliament 
on one side, free press on the other 
side, public opinion on the thud side 
—all these factors will come together 
and will restrain thp Government from 
misbehaving and from making purely 
or solely political appointments for 
the Judicial posts.

It is not for me to say that Gov-
ernment has necessarily misbehaved, 
because, in any case, the time spent is 
only about three years and you can-
not come to a definite conclusion that 
superseding three judges and appoint-
ing someone else as Chief Justice is 
necessarily a bad thing. But, the 
events of the last three years have in-
creasingly shown one clear indication 
very definitely, and that is, that the 
executive does not have any body sit-
ting in judgment over it, either 
through the Parliament or through the 
free press or through the universities 
or through the free channels of pub-
lic opinion, which means really, 
through a combination of all these 
avenues.

l
In the absence of theie channels 

and avenues, the executive is bound 
to make more’ than one mistake in

1898 {SAKA) (Amendment Bill n o
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making appolntmentg of Chief Justice 
and Judges. This is what 1 thought 1 
should say on this occasion;. But, as 
1 said in the beginning, it is rather a 
purposeless and somewhat irrelevant 
debate on this Bill now! If Mr. P. K. 
Deo had been able to initiate this Bill 
before 1973, he would have got lau-
rels for bringing about a vital and 
useful debate on this Bill; without 
getting a good or a purposeful debate, 
now he is getting sympathy, if not, 
criticism.

SHRI N. SREEKANTAN NAIR 
(Quilon): Mr. Chairman, Sir, I did 
not Initially think of participating in 
this debate. But, after hearing the 
speech of Shri Mavalankar, I thought 
1 should put in my humble experi-
ence before the House.

Before I start, I would begin from 
where Shri Mavalankar stopped. I 
believe that the appointment of judges 
and the procedure adopted for the 
purpose as also the criteria accepted 
are very important.

About two years back, 1 had a bit-
ter experience, I had to go and picket 
the High Court of Kerala because the 
High Court deliberately discharged
2,000 workers by lifting the stay 
order. And on umpteen occasions, 1 
had to complain against the Kerala 
High Court as a trade union leader. I 
decided that no further complaint was 
possible and so I had to picket the 
Kerala High Court. I was arrested. 
Because the prestige of the Chief Jus-
tice of the High Court of Kerala was 
at stake, I was released without being 
charge-sheeted. Why should a man 
like me g0 and picket the high court? 
After my release, 1 made a statement 
but that was not publicised. There is 
no proper procedure for appointment 
or proper control for the appointment 
of judges of high courts. And once 
they became judges, they continue in 
that position. The person who can 
throw Scotch whisky and beautiful 
women, will have influence with the
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judges of the High Courts and the 
Supreme Court. And this contact 
with them will be utilised for getting, 
the stay orders or lifting the stay 
order by such advocates. Therefore, 
1 started by 8aying that «  sound prin-
ciple must be adopted for the recruit-
ment of Judges. Any lawyer who ap-
pears only on behalf of the employers 
or on behalf of the vested interests; 
should not be made a judge.

After my arrest, I sent in my me-
morandum to the Prime Minister and 
the President of the India highlight-
ing this aspect. Now, what happens 
is this, a  lawyer, if he gets a higher 
income, is appointed a judge. Be-
cause he is influential he is able to 
get it. The man who is honest and 
who is not prepared to allow his wife- 
to dance before the people and who 
is not prepared to give Scotch whisky 
and throw out huge parties is not ap-
pointed. He is ignored. He cannot 
be appointed as a judge, not to speak 
of his appointment as a Chief Justice. 
There must be justice for the com-
mon man. The aspirations of the 
common m&n must be respected. 
What is the proceduce? The procedure 
should be that people like Shri Pal- 
khiwala who appears for big busi-
ness should not be appointed. They 
should be kept out of the list of per-
sons to be appointed judges.

Secondly, the lawyers who appear 
for workers, who plead the cases of 
the common man must be respected 
and they should only be selected for 
the judicial post. Sir, lawyers like 
Shri Mahajan and others are here who 
are coming from the family of law- 
ers and judges. They will not under-
stand my approach. A lawyer who is 
arguing for the employers cannot 
understand it. He cannot see the 
other side of the picture. From the 
judges of the high courts and the 
Supreme Court, the ordinary and 
common man doe8 not get justice. I 
have Ho compunction 0r hesitation to 
say that at present, the ordinary poor 
man does not get even an iota of 
justice. Sir, in this particular case
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2,000 workers of Idikki project were 
to be sent out. It was an unnecessary 
discharge. So, 1 filed & petition and 
got a stay* The High Court was on 
the eve of vacation. The vacation 
judge wanted to favour a lawyer and 
he lifted the stay for two days and 
these 2,000 workers were Immediate-
ly dismissed, and, as such, employer 
was in a comfortable position. What 
should a man like me do in these cir-
cumstances? I picketed the High Court 
and issued a press statement which 
was not published. Therefore, I say 
the question of appointing judges 
must be considered as a very serious 
matter. The contempt of court proce-
dure should be so drastically changed 
that a person who has some complaint 
must be able to voice it to get the 
public opinion in his favour.

Therefore, I say the question of 
appointment and promotion' of judges 
must be reviewed in a very new light 
and on a new slate. That is all what 
I have to submit.

THE MINISTER OF STATE IN THE 
MINISTRY OF LAW, JUSTICE AND 
COMPANY AFFAIRS (DR. V. A. 
SEYID MUHAMMAD): Mr. Chair-
man, Sir, the amendment of Shri P. 
K. Deo proposes to introduce two pro-
visos to sub-section (ii) of Article 
124. One is to make the promotion 
of judges or the appointment of the 
Chief Justice on the criteria of senio-
rity. Secondly, he proposed that no 
judge shall be appointed Chief Justice 
who has not served as judge of the 
Supreme Court for two years. This 
Bill was originally introduced in 1971 
and subsequently in 1973 following the 
appointment of the present Chief Jus-
tice, Mr. Ray, a prolonged debate went 
on, on the second and fourth May, 1973. 
Outside this House meetings were 
held, articles were written, books 
published, controversies were raked 
up and, I thought, the duet and din 
has settled down and the question is 
finally settled. So, it appeared to me 
now that bringing this question is al-
most like flogging a deed hone.

However, I want to make it quits 
clear from the very beginning that 
the objection is not to making the ap-
pointment of the Chief Justice based 
on seniority. The objection is mak-
ing the seniority the sole criterion. 
The Chief Justice of India—the high-
est judicial official in this country— 
must have a number of qualities like 
wisdom, learning, judicious tempera-
ment, impartiality, objectivity, capa-
city for administration and also abi-
lity to carry his brother judges with 
him. By this I do not mean having 
their concurrence in all the decisions 
but there must be amity and good re-
lationship with the judges. Seniority 
may be one of the criteria. When 
you think of the Chief Justice of this 
country you have to take a sum total 
of these qualities and then decide who. 
is most qualified to be the Chief Jus-
tice. Plucking from that bunch only 
one quality or criterion, namely, se-
niority and forgetting all the other 
qualities I do not think that is the 
thing which we can apply to the high-
est office of this country. The most 
important objection which has been 
raised—I will not g0 into the various 
details and side issues and collateral 
issues which were raised in this de-
bate—the main objection raised is on 
the ground of judicial independence. 
It is all well known as to how the 
concept of judicial independence 
emerged in the long history of Eng-
land, how during> the times of the 
Stuarts and James II the battle was 
fought by Bacon and others, etc. I 
will not go into those details. Ulti-
mately it was settled and accepted 
that the essence of judicial indepen-
dence lies in the security of tenure of 
the judges. The principle claimed by 
James II and the Stuarts was that the 
appointment of a judge was at the 
pleasure of the Crown and in short, 
the Crown can hire and Are judges. A 
big battle wa8 fought against that and 
ultimately it was settled that once the 
security of tenure of a judge is estab-
lished and once it was established 
that he cannot be removed in any 
way except by impeachment by Par-
liament, his judicial independence if

1898 (SAXA) (Amendment Bill 1x4
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.assured. 1 have not found any other 
provision, either constitutional or by 
way of conventions in any other coun- 

. try whether it is England or America 
or any other country. But in India, 
look at the innumerable provisions 
which have been made for the judges. 
Apart from the security of tenure 
that he can continue till 65 years of 

-age and he can be removed only by 
impeachment by the procedure estab-
lished, there are provisions that his 
salary cannot be altered, his condi-
tions of service cannot be altered to 
his disadvantage, his conduct cannot 
be discussed in the House, he is entitl-
ed to rent-free house and so on and 
so forth. Every conceivable protec-
tion has been given to a judge. Hav-
ing done all that and secured judicial 
independence, to say that if a judge 
is not promoted as Chief Justice he 
will lose his judicial independence is 
absolutely inconceivable. It is just 
like saying that if a stenographer is 
not promoted, she will lose her chas-
tity! After all, the judicial indepen-
dence 0f a judge is not so flimsy or so 
weak that the moment he loses his 
chance to become Chief Justice, he 
loses his independence. As Mr 
Stephen said, it is not really a 
tribute to the judges but a slur on 
them if you say like that.

In 1973 when Mr. Justice Hay was 
promoted a8 Chief Justice, three jud-
ges of the Supreme Court resigned in 
a huff. I do not know why. It was 
wrongly caller supersession because 
‘supersession’ connotes certain legal 
implications. It connotes that a cer-
tain person has a right to be promoted 
to a post, and that his promotion has 
been barred, that is, somebody who 
hafi not the light to be promoted there 
has been promoted. So, I do not ac-
cept the expression ‘superseded’ which 
has been widely used. Having said 
that, when a Chief Justice is appoint-
ed, all these factors, all -these quali-
ties, all ' these requirements will be 
taken into eonsideration, will have to

be taken into consideration' and when-
ever «n occasion has arisen, they have 
been taken into consideration. It is 
possible from the political motivation 
to criticise any action of the Govern-
ment. That is left to them. We do 
certain things on certain established 
principles. Allegations can be made 
for any action of the Government and 
one need not waste one’s time in at-
tempting to reply, those allegations 
which are baseless and mala fide.

The second proviso which has been: 
proposed in this amendment is that 
no person can become Chief Justice 
unless he has put in two years as 
judge of the Supreme Court. In prac-
tice, it has never happened and there 
is no possibility of its happening. 
Some have remained for 7 years, 
others for 8 yeare, 6 years and all 
that. So, there is no possible situa-
tion where after two years of appoint-
ment, he will become Chief Justice. 
So, this amendment is there to cover 
a situation which is very hypotheti-
cal It has never happened in the last 
25 years ar>d there is no such possi-
bility, in the future also. So, the 
question of amending the Constitution 
on hypothetical grounds which exPe* 
rience does not dictate, does not arise. 
I do not think, the Constitution can 
be amended on flimsy grounds.

I praise the good intention of Mr. 
Deo because he wanted to introduce 
this Bill two years before when an 
unnecessary controversy arose; and 
one cannot say that he was doing it 
in the heat of the moment or as a 
result of the controversy which was 
there and to that extent, good inten-
tion is there. Nobody questions that. 
But keeping this point apart, what 
will you do when you want to appoint 
an eminent member of the Bar who 
has all the qualities of a Chief Jus-
tice? It has happened in other coun-
tries. Somebody has cited the exam-
ple of Mr. Jha having beep appointed 
straightaway as Chief Justice of * 
High Court. Suppose, in the fuwnial 
conditions, we Gov-
ernment pptj b« to a*thprity*t •
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particular time—a person, a leading 
member of the Bar in all respects 
competent, to be appointed as Chief 
Justice of India, is he required to go 
through the formal procedure of being 
appointed Judge for two years and 
then promoted? So, we must antici-
pate that situation. It has happened 
in the High Court. So to pre-empt 
that possibility, by this amendment, 1 
do hot think it is advisable to amend 
the Constitution. In the circumstan-
ces, I request the hon. Member that 
he may please withdraw the Bill.

SHRI P. K. DEO (Kalahandi): Mr. 
Chairman, Sir, 1 am extremely grate-
ful to all those colleagues who had 
participated in this debate. As early 
as 1971, as a student of law, while 
browsing through the Constitution, I 
found some loopholes and wanted to 
plug them. That is why I thought it 
to be my duty—and it was a compul-
sion of duty which forced me—to 
bring in a bill of this type, to lay 
down a procedure for the appoint-
ment of the Chief Justice of the Sup-
reme Court. It is because of the 
Rules of Procedure in this House that 
an earlier discussion on this was in-
hibited. If there would have been an 
earlier discussion, i.e., prior to the ap-
pointment ol Shri A. N. Ray as the 
Chief Justice of Indiai if some con-
sensus could have been evolved at 
that time, or if some guidelines could 
have been given by this House, then 
all the controversy and all the heat 
that had been generated after the ap-
pointment of Shri A. N Ray would 
not have been there.

So, the very purpose of the bill is 
to have a guideline, not to leave it 
entirely to the discretion of the Exe-
cutive, so far as the appointment of 
the Chief Justice of the Supreme 
Court is concerned. So, I wanted a 
guideline. Sir, subsequent events as 
they unfolded themselves,' have fully 
corroborated my apprehensions, in that 
it is because of lack of a guideline 
that all these unfortunate situations 

X quit* agree that 
the guideline suggested by me is not

fool-proof; there could be improve-
ments on It. Some new guidelines 
could have been suggested. So, I do 
not insist that mine is the only one 
and the best guideline for appointment 
to the post of Chief Justice of the 
Supreme Court. I fully agree with 
all those Members who still hold that 
view.

But, Sir, I would like to emphasize 
at this stage, that the independence of 
the Judiciary should be a ‘Must’ for 
the proper functioning of this demo-
cracy. It ig one of the main edifices 
on which the very fundamental con-
cept of democracy and the democra-
tic character of our Constitution have 
been built. That independence of the 
Judiciary has to be preserved.

S’r, in the Federal Court, we had 
Ih liu  Chief Justicc by name Sir 
Maurice Gwyer. When the fate of 
the British Empire was hanging, he 
did not hesitate to declare the Defence 
ol India Rules to be ultra nres. The 
judiciary in a country like the United 
States, has asserted its supremacy m 
bringing down a person like Mr. 
Nixon, a President who, unlike our 
President, is all powerful, so far as the 
American Constitution is concerned.

So, taking all these factors into 
consideration, I beg to submit that my 
purpose has been served. Much wind 
has been taken out of my sail when 
there was a debate in 1973. My 
friend, the Minister of Law stated that 
I was flogging a dead horse; but I beg 
to differ from him. It is not a dead 
horse. It is a live horse; it is and 
continues to be a live issue, unless 
and until there is a guideline and so 
long as this prerogative of the Presi-
dent to appoint a judge on the advice 
of the Council of Ministers, still re-
mains a part of the Constitution, this 
issue is still alive. It is a live issue. 
So, I think, there should be some re-
thinking on this subject. When our 
Constitution is going to be amended 
very soon, as it appears, and 
the ■ Congress Party has appointed a 
Committee under the Chairmanship
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of Shri Swaran Singh to go into this 
question', I would request all those 
persons who want to improve our 
Constitution to give a thought to this 
aspect.
17 hrs.

With these words, I think, my pur-
pose has been served and I beg leave 
of the House to withdraw my Bill.

MR. CHAIRMAN: The question is:
"That leave be granted to Shri P.

K. Deo to withdraw the Bill further
to amend the Constitution of India.” 

The motion was adopted
SHRI P. K. DEO: I withdraw the 

Bill.

17.01 hrs.
CONSTITUTION (AMENDMENT) 

BILL
(Amendment of article 75)

MR. CHAIRMAN: We now take up 
the Bill of Shri Bibhuti Mishra.
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