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Com. Report
private sector. I do not know what
sort of logic and economic considera-
tion can justify it.

13.62 hrs.

CENTRAL AND OTHER SOCIETIES
(REGULATION) BILL

(i) ReporT OF JOINT COMMITIEE

SHRI NITIRAJ SINGH CHAU.
DHARY (Hoshangabad): I beg to lay
on the Table a copy of the Report of
the Joint Committee on the Bill to
provide for the incorporation, regula-
tion and winding up of Central socie-
ties and declared Central Societies und
regulation of aided Umon territory
societies and amalgamation of Central
societies or added Umion territory
societies with similar societies anq for
matters connected therewith or inci-
dental thegeto

(ii) EVIDENCE

SHRI NITIRAJ SINGH SHAU-
DHARY: I beg to lay on the Table
the record of Evidence tendered be-
fore the Jomnt Committee on the Bill
to provide for the incornoration,
regulation and winding up of Central
societies and declared Central societies
ang regulation of aided Union terri-
tory societies and amalgamation of
Central societies or aided Union ter-
ritory societies with similar societies
and for matters connecteq therewith
or incidental thereto.

mm——

13.64} hrs.

COMMITTEE ON PRIVATE MEM-
BERS' BILLS AND RESOLUTIONS
Sixty-fifth Report

SHRI G. G. SWALL (Autonomous
Districts): I beg to present the Sixty-
fitth Report of the Committee on
mtn Members' Bills and Resolu-

(Amdt.) EBill
MR, SPEAKER: The House stands
adjourned for Lunch fo meet at five
minutes past 2 O'clock.
13.05 hrs,

The Lok Sabha adjourned for Lunch
till five minutes past Fourteen of the
Cloc

The Lok Sabha reassembled after
Lunch at eight minutes past fourteen
of the Clock.

{Mr. DePuTY-SPEAKER in the Chairl

CODE OF CIVIL PROCEDURE
(AMENDMENT) BILL—Contd.

MR. DEPUTY-SPEAKER: We take
up further consideration of the follow-
ing motion moved by Dr. V. A, Seyid
Muhammad on the 1ith August 1976,

namely : —

“That the Bill further to amend-~
the Code of Civil Procedure, 1908,
and the Limitation Act, 1963, as re-
ported by the Joint Committee, be
taken into consideration”.

SHRI R. R. SHARMA will continue
his speech,

S TR Taw WE (T0ET) : IYTSAE
agrea , ¥ 27 forg % Jwvw so
# wiefamrmrdseaaa} ¥ &%
TF wigde fear & 1 ZTHr 80 ®Y
sHT sV gAm Gy fv 3w w0y
Ft v oY stT A wstew & ot o
9 SE F W T @Y T AT g
fFr FToi @ Twr 80 % AF o
T A fegr mar (o & o
TH 80 A T WY WET WG AT
R T TR frw A ww
v fed w2 % §

“But, the Court shall not grant relief
in the suif, whether interim or
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otherwise, except after giving io the
Government or public officer, as the
case may be, a reasonable opportu-
nity of showing cause in respect of
the relief prayed for in the suit.”

T H qaT g 5 Oeal § @w
IR ¥ gwfead  wawal ®,  foer
Faghal §# aga FW I8 HEH
fafeior #t sA &)1 &9 ¥ BE
W JIq Y AT AFAT AT FW
Fromme goivma & fag . oF
Ireeorf@dy | FaifasT 1 oS
9T a7 AR FE A | W g, awt
FT AT AT AW AFT g HASRI
e T ¥ Arfee fawa 2
WE ok 7 froar S=y g
¥ qram e fear ) gEEr qmaR
FWA F HIET A wrEfa W TS
qg WA S ad faar wifw
gy fag Sfew |7 omETmE 2
R wIwg § S & aw & d@an
gfd aranfasr  wfasfal 7 3w
wF fira fear ) @@ Tga st fae )
THT 80 ¥ Alfew AT ¥ TS Wfaaral
F g TH FIA AR /A I
TEA g AT g I A FX qFA
¥ @z qifwgT a1 TaAde F fars,
JE AT A TF TE ST & oY THT
80 # #Ifew Fr@w FT F wHifs
AT IqH Fg—

“A suit to obtain urgent or imme-
diate relief against government in-
cluding the government of the state
of Jammu and Kashmir.”

AT ¥ u¢ g & wrmesE w0
grIsuE  fel® oir w97 @ qrAar
aacfrar ST Ewa § 1 S F Y adF
* A B WIAAHT TE € AT €A
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& @ 9 =T J fear ay weg ¥ ¥ faar
¥t fr 17 TR g9 Ag T TE
€1 27 F1 *E el fady 78 gw 7
FIE B 7 TE THT W0 NgAGTRT  f2Ar
ot e F et it & Frat o
TVET T HT S AT F G T HaAY
AgRy A fog@ Ima #1 fawred
g7 TI¥TRT E

“The court shall not grant relief
in the suit.”

ggi § T+ aF | 5@ g §
sz frur | 97 3¢ wHEdlz moar
A F A ¥ T F A sam g )

-

FIT 43 §FAT 115 F I FH
qF §O frags X | TR ¥ Pofiaw
ar Fhfeerna 1wt &% Pafaw
Fr Tofeesnn grdwIE #1 9T weAA
g qr & & faa 31 f& wiwde g9
WTagigrrm @ §1 faaw %
sf-fregma & daa § awrs 8 #1En
¥ vqF s maw waeHe feq g
awEE g F1F 5 29T T4 gHS
# fefegae st &1 oy fedflas qrax
L

wq T F agn feFwd wman
¥ aga @499 ¥ gT | 7Y 97 §faw
afsiege ©it: & ) Sa Fraaf & o &
AAET H a6 £ 1 5T S AW H
gfus-anifas afuedz wv fay ay
&\ == Sr¢ ST quEr g 78, 7wt
% 54 %1 fxfaad = 998 § =i &
7 fufgs SIS FwE F1 F yaq¥ &0
Tgat 1 TF-aret feRr #i uF -
FRNTET 3 "o 99d § 78 woel |
T& wfe®) v vy dfuedit & faars
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¢ ware foftor & qreg wen AN
& Fo wx 3% ¥ Aff v avar O
wra grrr | gafag o i e
wre fernt B qrad <& 1 g W
& are ang falerwe . #) ot 34 T
1 Hfe ferngedrqricd fedtaw
¥eaforrs § 1 Ay fr pr Y &
* ar2qYy o § Frar § wro o faw ar
Y wre qY @ wr, I» Y A e,
wratz gfifeemma o & 9 ¥
fear & ) fellor ) qra @i w12
N Wt fefgwe a3 N emrifaad
2, Afv o Mawey wrd7 ¥ 78 &
Y TZT MY W KA DA
§ fewrer =l fowr qmr o Im &
#faa gri wq w) gar w7 a0
TN Y W ¥ amw § gf
tiga e fagr § ¥n WY fewreT
73 ¥ arg A g23 ARG Wi
¥ fefrza wY weq w7 oo ag w7
WEAT ¥ v Ff feArza AT S17 W7
38 ¥ DT $Ea forar w7 ga 35
[AEay ® qE H Y )

WY UF avq 787 a7 ¥ o wFaw
g fom & ¥ wm wgw WY A7
anda fraar &, 72 92 fo w1 WAy
g€ w1En T qfas WSt avrudtwy
argradt & faa vtz fem w1 fTar
ol grw W)

% xwr g wEw FwLHF A
aft STAN AET TR §if wE
¥ dar ey fowr foar § 39§
AN AFAT § © W GATT FATEAT
o & o ey § oy few w3
W T 5 eI v A 4w I < fewr
W ®M G WA | W AW T
g ¥ gw fier w1 o 5 $I@T
w weefrurd ) &t 1wkt &

¥ gaty Yy & v o o fox
BRI WA WIT AT ¥Y 7 g%
S ox feor w1 oy sy ol
ey & ag w@r wr § faw¥ o
e § f5 grf £ ¥aw ¥y37
wt foetas wgar &, wfeem 4t )
X a7 g1 §—wfeq fadye o>
wiees ferge-1g ¥ weor frfayar
¢ ¥iwx war 3¢ A Al §— feew
glesa wfewaqde ? aamg ¥ figay
FT Ofg & foT afew aff fovrm,
fat 7y =8t faw origy oxfe =y &
farq € stra® ey gt qefasrar §
7 W gre AT 9T I MW A
fx 4f® (@ *Y wdiaeq ~varagt s
ST WM & XAIAU Arvar § for
T AT AT & a9 T A9 qOE
8% § 1 8% TT WAL FIZY B gATow
gifageg A @7 5 12 483 WY 2w
/§ O AT IT A0 ® qg 2 A
adl w41 1 guigy ¥ faaeq ¢ fa
TIH NT FU FF 2@ HIT TG
qrad, @@ Xy 115% fogawd
¥ nixA= fzar g a8 &Nww
FWFT TR FL |

¥ 48 & 1 7 #3 axfrper @
gz fegr § 1| @F "= w@RT
FRY GV TN G0 QERT a7 AFT
R s W oo fIEw I
XA W AWE TG § W W
f2wA fear s foed fewra a3
Tae W A FERT Q% FE@ W6
qqH FL 1

Clause 48 says:

“In section 144 of the principal
Act,—(i) in sub-section (1) for the
words ‘varied or reversed, the Court
of first instance’ the words ‘varied
o reversed dn any appeal, revision
or other proceeding or 1s set aside



211 Code of Civil Procedure AUGUSP'IS, iv18 ' - - CAvedfy BG3 218
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or modified in gny sult ingtifuted
for the purpose, the Court which
pessed the decree or arder” shall be
substituted;”

8§ wreaiw aw € afcfafrat
ot §1 ogeh ag v wdidr &2
¥ owdz W ¥z wuee #< four |
go ufefeqfe g o fr Fofrwre
R & yoritr ¥ §2 warcw o< faar
ANadr offeafa ag wg fefrry Wiz
wire %1 o w1 fant gady Wi
# w8 e %1 §2 wargs w3 faay
€11 Tnfr ofefrafr aré-

“set aside or modified on any suit
instituted”.

Y gEer gud fox & faars arae
%7 faur, ag §z sETAz TN AT
3gi fodl Mifesaw 92 § 3% fet
# ¥z gurge w7 frar vy &fwr ow
e €7 0 | e ey & by
™ § W, 72, wrET 47 ¥ frey
¥ yfagmaga i AT wrr it &4
¥eq g ) B Fm s ¢ Y
9 THN 48 § w37 g7 1 TRl
Y ST R A QT IV TS AW H
qure 7 ;

‘“appeal revision or other proceed-
ingg are set aside or modified in any
suit instituted or review application
made for the purpose”.

ag ¥ fadza g wa.waai'ﬁﬁm
®1 § WY gAY wrE qre B WA 91T
wt yffeqfagi a7 wardw Y o

Ty 86, Ix 77 ¥ I TR
oA & qrhaw ¥, ga § gy g
ar® o vk & | 3T ™ ¥ weAt
arrg 7 forg oy & o fangr war 8,

& wver Gl wdnt f | Ve qw
T oI vyt wigar gy
3¥ §— ‘
copies of documents en which the
applicant relles.

o w3 @R ww T
wgr. g vt ¥ wdle A oA
QiHEaa ¥ gra & FNT A SrF |
& yrflat (v) 9 v f—

“(a) to deliver to the opposite
party, or to send {o him by registered
post, 1mmediately after the order
granting the Injunction has been
made, a copy of the application for
injunction together with—-—

(i) a copy of the affidavit filled in
support of the application;
(ii) a copy of the plaint; and

(i2i) copies of documents on which
the applicant relies.”

(ili) copies of documents on which
the applicant relies.”

-~

L

% fox ot TT TR w1 G
¥ g8 nw g aae fear
fegzwsA R My on e et 7
Tdier 971 WA AFY §F AN Wi
W\ qw & #7r fx frga goa), agar
gegrt gra 93 AT 34 1 F g ywgar
TTARE AT IT HET 4T 9Ty
L E R Y
WiTIww AN A g 15~20 fam
qAT 1 T K Iq IEE & TR
M AT QTNAT KR FT YA
ZT) AT ETET XTI B AT AW
ox spAve %y stufafar =8 @ amft
afl fadeom 1 qf A & A€ wETA
& Trgedw & & 1w fox & wrar
g M wga feat ¥ wresy ¥ P st
WY ot o T A W R
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AR 1w, gAY Ay oy &
wEAfemr o w1 S aw ¥
gacwndr wrk §, grom gaT i § Wit
& Wy wod-wod faer & wa 0% §, afew
W & oy fag fakr 7 ww gfww
a1 | %77 fadaw § Tas A0 AR
x &7 agife ai7 Tue Ifeq T
it 1 ot fade § wiw gaEt Qe
LGl T

9% A @ A Adw 3 Am
TR AT FEAr AFA 1 qfEs
o7 WX D A F) W oY
¥ gawr vy A fomr oo @ afaw
sfafadfs  aft &1 el W
gfree w4 faey f% sz femm
2 1 § fev w7 3gn g, Aem g
qrr iw w1 wwide e -4y -
qIer o@fa® 54 & 1AW IRy
wfaarei &1 7% W omA 31 IS
ATEE W WEST | WS OF
afiad w1 o= & 500 a1 600 fma
¥ oafeorams #1 st faw
ST &1 I8 TR foam aEd o
g frert 2wl & weeHE A
gatfrdr fefeme afseEe &1 §RY
¢ aE 'y wyw gdwer wiwiay
T THIR FATE 1 TR A ¥ WNE
T ¢ A1 qEES € 7w @l
21 & 1 ¥EE @Y @A A sy
F1 T W T A qfwE w1 WS
& fe e grer fefare s e
# wmAl ® wRr s s fw
o fewr w3 v wdwe
wfusifegt 1 o= $3) gAY
g ¥ wy R fod wW oW
fafragr § -os 1 Tww
# ug ooey § o Fomre I fred
wfi §1 ag wrh oy § wEr oy
w0

q0 ggr § W wF ;oW
Fg wingite frer fogd v oW
i wy agd fx wOdi ¥ oy oy
®1 grastrw oAt oy + fory A9 7 AT
ar Gy ¥ ourrr w Q@ w® wmgm
ferra & fom a7 2 f gtaTdigd =
sz 0 oxdm feaw e
T 7 399 go & fosw Ay &
awiimg

9% G179 i1 Fam g i fs @
1 tedr sqwed @ R @ iR
BT wiEdr  ® I§ BERG F w4
faar fodt st & & 5w L giwT &5
F1E €n & FDfowd # F 7 wedlr
& R T T madc §7 ag T
wr T I ohw AT xR § B qEea
agy grm 0 =g § frawew ® oW
it F1 fredr 2. Ferew Sifess
1T ¥ wara | g madt s g
g o 2 9w w oY frm Tt CE
& fuy «F ;i & o . s ave
Fgm H T g gy ol &Y fe fdt
Ty & o o Fault £t g feeniar &7
s ¢ afwg )

¢ oget & mway w w57 fa-
wfafer g &, S aq gfrgw
ot w1 B B TN WA W ENT
Wi FE st fHaY RE T LWEST
& snar 2 A I oy D gad
e w7 efT W qoaR §ar A
qrm ¢, A wgm g g X qar A
for sti7 AT w1 F7 feE 9w WY
gy frar s

X o f = ¥ 73 S
L RERE R & s R
gt Resfem gy o A gf-
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qa el ¥, o1 iy & wieeee By
¥ wdr §, o 5@ $woww v,
w ¥ et ¥ o wonw fado, € W
w#4 e giraw dfeia  dgw wd-
Fr AN g o w1 frar g,
IF W W o Wy

T waki & qeq ¥ g% foor w0 AT
Lacil o

MR DNEPUTY-SPEAKER. We had
# balance of ane hour and ten minutes
when we started, and out of that,
Mr., Sharma has taken about 18
‘minutes. There are still a number of
Members who want to speak. I would
like to know what you want to do
about it

THE MINISTER OF WORKS AND
HOUSING AND PARLIAMENTARY
AFFAIRS (S8HRI K RAGHU RAMA-
1AH): I suggest that the general
discussion may close around 330;
the Minister may be called at 3.30
and u‘ter that, we take up clause-by-
clause consideration.

MR. DEPUTY-SPEAKER Mr.
Jagannath Rao.

SHRI JAGANNATH RAO (Chatra-
pur): I rise to gupport the Bill as it
has cmerged from the Jomnt Com-
mittee, but while doing 50, I wish to
make some observations generaily
and also in respect of certain Clauses

The ohjccts of the Bill as originally
introduced have been enumerated as'

“0i) that a litigant should get a
fair trisl in accordance with the
pcoepted principles of natural jus-

g (R

(ii) that every effort should be

madle to expeldite the dispossl of

olvil svits and
imstice may not be

(Hi) that the prooidere shoudd ot
be complicated and showld, to the
ytmost extent passible, ensure fair
deal fo the poorer sections of the
community whe do not have the
meanr 10 engage g pléader to defend
their cases.”

0 hat

I wonder whether any of these three
objectives will be achieved by this
Bill. Let us not flatter ourselves that
this amending Bill, ss it has emerged
from the Joint Committee, will be
able to achievg any of these objects.
The Code of Civil Procedure is a
complicated thing. It was framed in
1808. We have streamlined it here
nand there, we have removed some
hardship here and there and codified
some of the legal gecimons and we
have removed certain conflicts in deci-
sions. But that does not mean that
the litigant 1s able to get speedy jus-
tice »n Justice at less oxpenscas
Let us be clear about it I do not
blame anybody, but by the civil Pro-
codure, as it stands, none Of these
nbjects can be achieved.

1 am glad that some of the provi-
sions whick have been introduced arc
really good. They have removed the
doubts and conflicts in  respect of
judicial decisions which had prevai-
ed, each High Court giving a different
decision about a particular matter.
That has now been get at rest For
instance, in section 11, res judicata,
there was g conflict of judicial deci-
sion, whether the decision of a court
with Wmileq jurisdiction can operate
as res judicata 1n a subsequeni pro-
ceeding between the same parties n
a higher court. There was a conflict
of decisions and now it iz set at rest
hy caying that the deciglon of the
lower court with limited jusisdiction
will aperste a8 a res judicatz in a
subsequent suit between the same
parties in a court with higher juris-
diction.

g
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Sacondly, it is also made clear that
the principle of res judicate applies
to execution proceedings. 1t is a good
fmpravement.

So also Section 60 of the original
Act hus been amended which has
given greater concessions to the
judgment-debtor from arrest and also
from ottachment of his salary. That
will relicve some hardships.

Then, I come to Section 80—notice
to Government and officers of the
Government. The Law Commission
in its twy reports have recommended
the ocletior of this Section. The Bill
ag originally introduced also deleted
that Section but the Committee, in
its wisdom, found that the notice
should be there so that cases which
are genuine might be settled out of
court by the Government so that un-
necessary expenditure need not be
incurred by the litigant and also the
fitigant pneed not undergo unneces-
sary "expense and worry. But this
Section which is being restored should
not he understood in favour of the
Gnvernment but the Government
should deem it a duty to see that
whenever g notice under Section 80
is received, it should examine the
claim of the aggrieved citizen and see
that it is settled if it is genuine s0
that litigation could be avoided.
Otherwise, the Government or the
Government officers never bothered
to ook ,into the thoticee The
litigant is at a Joss ang he has to go
to the court. The purpose was not
being served. Now, I hope with this
smendment. the litigant wil] pnot be
driven to the court to flle a suit. In
cases, of course, where the Govern-
ment feel that the claim is genuine,
it could be settled and avoid the liti-
gant from going to the court.

About Seetion 100 which speaks of
Second Appeals, they have introduced
the woyds ‘substantial question of
law’. The wording earlier wss ‘on

a question of law a second appeal
shall lie’. That is the wording under
the existmg Section 100 of CPC. But
they Lave now put the words ‘on a
substantial question of law’. A subs-
tantial guestion of ljaw should be in-
volved for a second appeal. What does
it mean? Suppose the decision of a
siit depends on a question of limita-
tion where the plaintiff files a svit
and the defendant contests the suit as
barred by time, is it a substantial
question of law or is it only a techni-
cal question of law? If the latter is
upheld, the appeal fails. Therefore,
I cannot understand why ‘on a subs-
tantial question of law’ have been
introduced in Section 100. I think
really it is taken out of the Constitu-
tion where it js said ‘substantial ques-
tion of law involving the interpreta-
tion of the Constitution’. There is an
Article in the Constitution. That has
been copied here. But 1 believe the
Minister will agree with me that any
question of law which has the effect
of deciding the result of the case
should be considered as a substantial
question of law

Then, Section 115 has been amended
so as to take away the powers of
revision of the High Courts azainst
interlncutory orders. Thig Revision
was causing a lot of inconvenience to
the litigants against interlocutory
orders fileq in courts which are pend-
ing for years and the suits are being
stayed This has beepn taken out. Of
course. the power of revision of the
High Courts js there where no appesl
Hes. It is there. I fully endorse this
amended clause.

Then, I come to Order XX. About
judgments a new clause has been
introduced. The judgments should
be delivered within a fortnight of the-
closing of the hearing of the case. If
that is not possible, with notice to the
parties, it should be done within 30
days. This is very salutary. If the-
court finds that it is not possible to
deliver the judgment within 30 days,
for reasons to be recorded in writing,
it can postpone the delivery of the
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judgment to a subsequent date giving
notice to the parties. Therefore, the
purpose of the amendment would not
be served ordinarily in cases where
the Judge has to give notice to parties
of judgment at a later date and I do
not d-think the litigant will be bene-
fite

I am glad that another new Order—
Order XXA has been added which
gives the party, the litigant the costs
incurred by him prior to the flling of
the suit. It isa good thing. Previous-
ly the plaintiff who obtained a decree
could not get the costs incurred by
him prior to the filing of the suit.
Now, this has been included. It is a
good improvement,

There is a npew Order, Order
XXXIIA which relates to suits relat-
ing to family matters. Now, under
this provision, in such family suits
the courts shall try to settle them
before the trial begins. It is a good
thing in family matterg like 3 husband
filing a suit for judicial separation or
the wife filing a suit for mainti~nance.
There the courts will come i the
aid of the parties and in camerra they
could try to settle and see that they
could come together. Family members
are defined. It is a goog provision,
In most cases the courts will succezd
in seeing that parties come to an
understanding without undergoing
t4e trouble of leading evidence on
either side Similar provision should
be made for suits also where the sub-
ject matter of the suit does not exceed
Rs. 2,000. We have limited the right
of oppeal to suits where the subject
matter is more than Rs. 3,000,

So, Sir, gimilar provision ghould be
thourht of here also so that the court
would come to the rescue of the per-
sons and sec that the matter is settled.

We come to order No. 33 which was
called informa pauperisg and now it
ig called sult by indigent. Now the
position is that assistance of lawyer
would be given to the plaintiff. The
High Court is authorised to frame
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rules as it geems fit but God alone
knows when the high corut will
frame such rules. Legal aiq should
not be teken as meaning only essis-
tance of a lawyer. Now you are giv~
ing assistance of lawyer only to
plaintiff who i indigent. But what
about defendent who is also equslly
indigent? 1 am not talking about
rich defendants but I am talking
about indigent defendants. He is
equally indigent and he should be
entitled to legal assistance. This of
course come within the purview of
legal aid. So it should be considered.

There i; also another proposal in
the amending bill has been brought
should be disposed of within 60 daya.
Under the election law, election peti-
tions nre required to be disposed of
within ¢ months but they are never
disposed of within 6 months. They
take years. So, it is only a pious wish.
Much time is taken up in serving
notice of the appeal on the respon-
dents  So, though it is a good thing,
I doubt whether this will be achicved.

Sir, none of the objects for which
the amending bill has heen brought
forward car be achieved by this
amending bill. But the Bill i3 help-
fu} in this respect. It has streamlined
the procedure. It has removed
doubts. It has removed conflict of
judicial decisions by codifying the
law.

On legal aid, the question 1s how
the litigent can have in expensive
justice and also speedy justice. Court
fees have become major source of
revenue for each State Government
and every year they raise court fces.
It is impossible for the litigent to
pay such high court fees. The Law
Minister told us that last year he had
written to Chief Ministers about it.
But there has been no effect so far.
When 1 spoke on Law Ministry's
Demands this year I paid that court
fees should be kept within reasonable
a limits, and that they should not he
raised. Administration of justice is
also g function of a State which is &
welfsre State,



331  Code of Civil Procedure SRAVANA 21, 1888 (SAKA)

Then, Sir, another way of impart-
ing inexpensive ang speedy justice is
to decentralise the courts. I said so
on an earlier occasion' also that the
munsif/magistrate courts should be
established at each block headquar-
ters so that the litigant will not be
compelled to take the witnesses to
the nearby cities. The witness is the
major source of expenditure for the
litigants becaure witness is to be
treated as an honoured guest get his
evidence in his favour and so the
expenditure on this account will be
curtailed if the munsif courts are
establiched in block headquarters.

Of course the Minister may say that
this is a state subject. As regards
Nyaya Panchayats, cases with a value
of Rs. 500 or 1,000 should be given to
them. Gram panchayats are through-
out the country and we should try
this experiment. Then only we can
think of giving some inexpensive jus-
tice to the poor litigants.

This legal aid, as I said, should not
be understood only as legal assistance.
It really means assistance to estab-
lish jegal rights or to defend cne’s
right. Therefore we should also think
of giving assistance to him during pre-
litigation periog for scttlement of his
claiins,

Sir, this longwaited legal aid scheme
should be introduced in one form or
the other. We are appointing com-
mittees after committees. Mr. Justice
Krishna Iyar’s Committee report 1s
a very good report. 1 have gone
through it. Now, I understand that
Mr. Justice Bhagwati Committee has
b.een appointed to go into this ques-
tion agein. Why have Committees
after Committees—I do not kncw.—
without Government’s coming to a
dgciclon? Let some decision be ar-
Tived at and then we shall later see
whether we can improve upon it or
reyiew it or modify it, if necessary.

Administration, of justice is part of
the function of a welfare State. The
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litigant should not be penalised for
going to courts to establish his right.
The expense to be incurred by him
should be as less as possible. You
may increase the number of courts,
decentralise them and have them at
the block headquarters. There are o0
many waye of dispensing justice to
the litigants at less cost.

SHRI B. R. SHUKLA (Bahraich):
Mr. Deputy-Speaker, Sir, there are
three codes operating in this country—
Criminal Procedure Code, Indisn
Penal Code and the Code of Civil
Procedure. Government has done
well by bringing in amending Bills
relating to these three Codes. Civil
Procedure Code affects the lives and
the affairs of the millions of this
country Its application is not con-
fined only to suits and proceedings in
civil courts but these provisions are
alsa made applicable even to the pro-
ceedings before a commission of in-
guiry and to various other Acts
where the rights of parties come for
determination. The provisions of this
Bill :im gt shortening the litigation
and reducing its cost and streamlining
the adminristration of justice and. to
the extent, these things have heen
achfeved through this Bill, they are
welcame and they deserve the sup-
po1t of the whole House.

Many deficiencies have been point-
ei out. My respectful submissicn to
the critics of this Bill is that they
<houid rot deem it as a panacea or a
palliative for all the judicial ills
prevaiing in the judicial system Let
us approach the provisions of this
Code opn their own merits. Sec. 80
and 115, have been the most contre-
versial provisions in this House. Sec-
tion 80 was enacted in the C.P.C. in
order to give Government or it offi-
cer an opportunity to settle the claim
of an honest litigant outside the court.
The State is not supposed to indulge
in the luxury of litigation for litiga-
tion sake. But, this salutary princi~
ple underlying this Section (80) was
believed by the performances of the
Gcvernment. Therefore, the Law
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Commission recommended for the
deletion of the provision of two
months’ notice to Government before
the institution of the suit. But,
Government has rightly not accepted
in toto the recommendation of the
Law Commission. After all the func-
tioning of the Government is not to
be crippled by unscrupulous litiga-
tion. On the one hand the rights of
the citizens are to be protected and at
the same time the functioning of the
Government is not to be paralysed.
Therefore, 3 balance was expected to
be struck in between the two ex-
treme views and I am sorry that the
Government has—by making some
concession for the deletion of the
necessity of notice prior to the insti-
tution of a suit—only indulged in
self-defeating exercise in legislation.
I give the following reasons in sup-
port of my contention.

It has been provided that with the
leave of the court 5 suit may be
instituted by a plaintiff when relief
of urgent and immediate nature is
sought in the plaint. Now, if the
matter is urgent and immediate and
if interim injunction or interim stay
is not granted before hearing the
other party then what is the use of
allowing such suit to be finstituted.
Therefore, my submission is that
Section 80 which is being newly
inserted needs thorough change as
suggested by the Members from the
ruling party as well as the opposition
parties.

We kncw that the actions of bureau-
cracy are increasingly impinging on
the life and affairs of a citizen. Arti-
cle 226 is sought to be curtailed. 32 is
already suspended. Where the poor
citizen is to go? The municipal author;j_
ties are abusing their powers and or-
dering the demolition of houses with-
out the authority of law. If the citizen
goes to the court and institutes a suit
for permanent injunction' seeking re-
straint on the action of the authority
and he is allowed to file the suit with-
owre prior notice but if interim injunc-
tion is not granted then by the time
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notice is served on the public func-
tionary and by the time injunction
application is disposed of the liouse
will be demolished. What will be the
use of instituting such a suit? There-
fore, my suggestion is that when' there
is necessity of granting urgent and
immediate relief because substantial
demage is likely to happen interim
stay crder or interim injunction should
be given and that should be quickly
and expeditiously disposed of within
two to three weeks according to the
time Government may think proper.
That is as far as Section 80 is concer-
ned.

New, the whole procedure is direc-
ted towards shortening the length of
litigation. We know that Section 115
CPC has been passed in such a way as
to terminate the litigation in an ex-
peditious way.

Government have come with certain
amendments to section 115, but the
second part of section 115 still leaves
a big loophole which can be utilised by
unscrupulous litigants, the rich with
their purse to block the early disposal
of the case. Therefore, my submission
is that it should, as Shri R. R. Sharma
has pointed out, be specifically provid-
ed in this amending Code that no revi-
sion shall lie against interlocutory
order, and the district judge should
also have concurrent jurisdiction, as
provided in Cr. P. C. to hear revision
against interlocutory order against the
order passeg by courts subordinate to
the district judge.

The third thing relates to adjourn-
ments. Lawyers, law and the law
courtg are prominently coming in for
contempt from those quarters which
are ill-informed, uninformed and those
who are ignorant of law. It is sought
to be provided in this Code that if &
lawyer is engaged in some other court
that should not be the ground for ad-
journment. Lawyers work not alway$
for fee only. A lawyer with a name
and fame at the Bar is a most sought
after lawyer and a litigant should
not be deprived of the services of
an eminent lawyer merely on the
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technical graund that e is eogaged in
some ofher court. Dr. Katfu used o
have five or six cases daily in High
Cowrt. He opened one ease of first
appeal in one courl, passed on to the
sther coyrt to rebly on behalf of the
respondent. His junior was working
in a third court. For God’s sake, do
indulge in the practice of putting a
ceiling on everything oh earth, but do
not put a ceiling on merit and cxcel-
lence in this country. This should not
be done, particularly through the hands
of two eminent lawyers like Shri
Gokhale and Dr. Seyid Muhammad.

So far as the question of providing
legal aid to the indigent litigant is con-
cerned, I welcome it ag a very salutary
and commendable move on the part of
Government. Up till now, concession
wag made only with respect to the
payment of court fee. Now a pleader
can also be appointed on vehalf of a
plaintiffl. In the case of a defendant, if
he has got a counter claim as a setoff,
he can be treated in the came manner
as the plantiff. But what about those
milfions of persons who have no home.
no hearth whose huts are being demo.
lished. who need protection against the
‘repacious acts of moneylenders? They
also need protection An accuseq who
‘has committed an act of vickpncket-
ing, who hag committed a murder.
is given a lawyer In a criminal
court under the Cr. P.C., but if a citi-
zen who is not possessed of sufficient
means 13 being sued by an Wnscrupu-
lous plantif. does bhe not need the
protection of the State to defend his
elaim. to defend his right?

Therefore, my submission is that
particulacly when there is a dialogue
going on for changes in the Constitu-
tion, when legal aid is sought to be
incorporated as one of the directive
principles in the Constitution, it is all
‘the more in the fitnass of things that
%id to defendants who are indigent
‘should he accepted in the same way as
‘aid is sought to be extended to the
plainti®. So far as the delivery of
Judgment iz concerned, there is a very
1318188,

good move that it can be dictated
through shorthand and the judge need
not wait for writing the judgement in
a leisurely way.

One thing that is lacking is that there
s no provision for filing written argu-
ments,. We know that judges and pre-
tiding officers sometimes do not touch
those points which are raised at the
bar and for which they huve got no
eftective reply and therefore they con.
veniently ignore those points. In
Cr. PC 1t has been provided that the
parties can flle written arguments. 1
want the incorporation of the same pro-
vision in CPC also.

1 do not know how Mr, Chatterjee has
a grouse about the provision for filing
caveat; a very important and unprece.
dented measure is sought to be incor-
porated by this. Of course it shall be
made workable. Mr. Chatterjee is an
eminent advocate and has been objec-
tively critical but after a certain stage
he has fallen into his usual rut of party
politics

SHRI SOMNATH CHATTERJEE
(Burdwan): I have no views about
caveat, I only say that it should be
workable Have you got any whip on
caveat? Then why talk about party
politics?

SHRI B. R. SHUKLA. [ am under
the pressure of nobody and no whip
has been issued. Previously caveat
was confined only to Supreme Court.
now it has been extended to lower
courts. To that extent it js a weltome
and imporiant development. We know
that the workload in law courts has in-
createq beyond proportion and the:
number of judges should be incressed
Lawsg are passéd very rapidly and they
are multiplying day by day. There
should be provision for good lbraries.
there should be good selection of judges.
Unemploymeht among the lswyers is
causing grave concern. I¥ lega] sid is
provided to the poor clients whuther
they are (efendants or plaintiffs. e
measure would be doublly Ulessed be-
cause it Wit Belp to rélieve unemploy-
mént and It will help-thte poor-titigerte
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also, This surplus material is lying in
a state of waste.

8o far ag the Bill is concerned it is
welcome ag far as it goes. Deficien-
cleg are there but they ean be rectified
during the course of the warking of the
code. With this limited observation, I
support wholeheartedly the provisions
of the Bill with the request that the
Minister ghould not listen to our views
only by way of courtesy, he should
ponder over the amendments Which we
have moved and he should consider
thexn impartially amd objectively and
should be gracious enough to ccncede
them.

15 ms.

SHRI S, M"BANERJEE (Kanpur) 1
tully endorse the views expressed by
My hon. friend Shri Somnath Chatter-
jee. Some of his points were support-
ed by Shri Rao also There is a saymg:
justice delayed is justice denied We
bave our experience in courtg of law.
‘When the workers are denied justice
either by the State Government or
Central Government or by private mill.
owners, they have to approach the
courts of law and we have seen the
plight of such workers. At every step
they have to pay money. The inten-
tion was that litigation should be made
leas{ expensive But after reading
the report of the Joint Committee can
we say that thev have achieved this?
1 admire some of the members who
have given very thoughtful considera-
tion to the entire matter and in their
minutes of dissent, they have suggest-
ed—including Mr Daga of the ruling
party——certain things which  should
have been included in the Bill But un-
fortunately many of their sugrestwons
were not accepted The Minicter him.
self admitted in hig opening remarks
that in the original Bili as introduced
in the House, sections 80, 115 and 132
were proposed to be omitted I do not
mind gections 115 and 132, but section
fa <hould have been omitted Iong ago.
Section 3¢ says that 60 days’ notice
should be given by anyone who notice
10 Taove the tourt of law. After dismis-
1] or termination of service or prema-
ture retirement efc,, an empioyee has

to give notios of 30 day, to the am-
ployer betore going (o the court. The
intention was
utilived by the government or

g
E
i
g
3

notices under section 80, My hon.
friend, Mr. Chatterjee gave notices fn
almost all the cases of fllegal dismissal
anq termingtion of service of defence
employees. But even after two or
three months passed nothing happened
and he had to approach the High Court
tn the form of a writ petition under
article 226. Thig is the main worry of
the Central Government employees so
far ag artice 226 13 concerned, because
section 80 ig not taken seriously. No-
body takes seriously the unstarred
question put in this House. The
replies given are generally 'vroig.
Unless we put a starred question and
also many supplementaries, the actual
answer will never come. That 1s my
experience and may be that was your
experience also, Sir, ag an ordinary
member So I fully support amend-
ment No 17 given notice of by Shri
Chatterjee that section 80 should he
omitted Nothing 15 going to he lost if
this section 1s omitted It has no uti-
lity As I smd 1n the Bill as intro-
duced. 1t was omitted T do not Aouht
the wicdom of the Joint Committee
Generally I rely on them, but in this
case I do not know what forced them
to accept the continuance of section 80.
with certain modifications

Section 115 may or mav not be there
But its omission would have been bet-
ter. Because in some cases. what
happens is, some orders have been
nassed in a court of law In my case,
when I was fighting the election peti-
tion in 1957 some amendment was
going to be accepted by the High Court
vightly or wronglv, I do not want to say
because I do not want to question the
wisdom of the judiclary I in mv
wisdom engaged the late lamented
Shri N. C. Chatterlee and 1 came to
the Sunveme Court arainst that order.
I won mv ouse, The fudgment in mv
chse iy #tilt shining, and that was the
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wisdom of the late lamented Sbri N. C.
Chatterjee, who advised me to come
to the Supreme Court. I came to
the Supreme Court, knowing fully well
that justice might be denied in the
High Court. Such things do happen.
I xnow i this provision remains,
sometimes it is misused, I agree. But
werely because something is misused,
if you take it away, it is wrong. Take
the case of MISA, which wag meant to
be used against right reactionaries.
Now they use it against left forces
also. Could we ask that it should be
taken away on that score? Merely
because a power hag been misused by
somebody, that should not he the
ground for taking it away.

To clause 68 Shri Somnath Chatter.
jee has moved an amendment which
says that nothing hereinbefore contain.
ed shall prevent a court from granting
an adjournment. Shri Shukla, who
spoke before me, definitely said some-
thing about gooq lawvers Whether it
is the Supreme Court or the High
Court. a1} the imnortant cases are dealt
with onlv bv 2o few se'ected lawers
1t is the misfortune of the countrv that
thev grt a1 the brief not because they
want 1t but because the clients want it.
Our Judges are also pleased if there
are good lawyers. Ordinary lawyers
will not be regarded as lawyers and
nobody wil] listen to them. But if
vou are represented bv meyn like mv
hon. friend here, or Shri Daftari every.
one wil] hear you. For instance. when
Shri Setalvaq appears for any side, the
Judge nods his head very well If a
particular lawyer i¥ engaged, honestly
engaged in a particular court. why
should it not be given adjournment?
There are so manv MPs here. Some
of the MPs are full of work through-
out the day and want adjournment
every day. But there are other MPs
who have nothing to do. Yet, thev are
paid equally. That is anather misfor-
tune of the country. Those afftuent
lawyer: who have earned name and
farne beeause of their exceptional
metit, thev should not be penalised.

. ultimately it is not they that
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are going to be penslised but it is the
clients. 7 know how they run from
court to court to find good lawyers.

Here I must congratulate both Shri
Gokhale gnd Dr. Seyid Muhanungd for
bringing in this minimum concession to

indigent persons. It says here:

“Subject to the provisiong of the
Order, the Central or State Govern-
ment may make such supplementary
provision as it thinks fit for provid.
ing free legal service to those who
have been permitted...... »

What happens to the free legal aid %o
the poor? I think Krishna Ayyar
Commission and the Bhagavati Com-
mission have recommended it. I do
not know how many more Commis.
sions have to recommeng it before it is
accepted by Government. Unless the
poor become poorer, they are not going
to get free legal aid. This is the fate
of the poor people who cannot afford
the luxurv of going to courts. I have
seen condemned prisoners asking for
legal aid and just ordinary lawyers are
placed at their disposal. I am saving
this with all regard to the lawyers. I
know the fate of such persons. There
is a joke in Calcutta that a condemned
man's case finally came up before the
court. and the Judge pronounced the
sentence of death. Then the prisoner
asked the lawvers what he should do.
The lawyer said:

Isaron wfcq @t o1 W, oy
A Frw WY, AT A SQT T4 |

This Is exactlv what happens. A
condemacd man who wants a lawyer
to represent his case in the Supreme
Court or the High Court should be
given a good lawyer.

So, I want to know what has hap-
pened to the report of the committee
of Justice Bhagwati or Justice Krishna
Ayyar. When are the poor people going
to be given legal aid? After the com-
pletion of the Fifth Plan, nobody may
be poor at all. So, let it be done before
that happens.
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In U.P. especially in the Allahabad
High Court, there is so much of arrears.
I want to know from the hon. Minister
how many cases are pending.

SHRI SOMNATH CHATTERJEE:
How many vacancies of Judges exist.

SHRI S, M. BANERJEE: It is said
there are 65 vacancies. I think the
majority of them belong to_U.P. be-
cause, after all, it is the biggest State,
and it should have that credit. I am
toid that the names of persons both
from the bar and from the judiciary,
have come and are here in Delhi, I do
not know in whose shelf. It is not that
they have been approach by these peo-
ple. I am only saying that the names
have been recommended, but the per-
sons are not being appointed. Let the
Judges be appointed, and let the courts
function. In the Labour Bench for
instance, after the death of Justice
Dwivedi, I do not know whether the
vacancy has been filled up or not.
Either you run the courts efficiently or
abolish all the courts and have people’s
courts. At least the cases will be
decided, anq will not be hanging for
years. Litigation goes on for 15 years
an@ meanwhile the house gets dilapi-
dated. So, the vacancies should be
filled up. There is no dearth of intel-
ligent people in India who can be ap-
pointed ag Judges. They are avail-
able in the country. Take them from
the bar or outside, pay them well.
Otherwise, they will be the same as
Members of Parliament. I am talking
about intellect, because I have very
poor intellect,

MR. DEPUTY-SPEAKER: You are
too apologetic.

SHRI §. M. BANERJEE. Do you
think now it is as it was in the days of
Jawaharlal Nehru? It is good actual-
ly that people are coming from the soil
and the factories, but I think there is
some deterioration in intellect both on
this side and the other side. So, these
vacancies should be filled up.
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I once again request the hon. Minis-
ter to reconsider the amendments and
not reject them only because Shri
Chatterjee has moved them. Mr.
Shukla, who has gone out, attributed
some political motives to them, but I
support all his amendments because
they are well thought out. I hope the
hon. Minister will agree and accept
them. If he is all'rgic to Chatterjee—
I am sure he is not—let them be in the
name of Banerjee and be accepted.

SlHRI LILADHAR KOTOKI (Now-
gong): This amending Bill to the
Code of Civil Procedure was long
overdue. Successive reports of the
Law Commission wanted this Code to
be amended, and the Bill is before
us. The objects and reasons of the
Bill are to reduce the delay, minimise
the costs and give relief to the poorer
litigant and enable him to have a fair
trial. All the3e objects, admittedly,
cannot be achieved by amending the
Procedure, to whatever extent we may
desire. Therefore, as several hon.
Members have said, which I would
also endorse, for the avoidance of de-
lay or minimising the delay the qua-
lity of the judiciary and also the
strength have to be looked into; this
cannot be provided for in the Pro-
cedure, Governiment has to do it.

Secondly, I come to reduction of
the cost of litigation. It is admitted,
it is true, that, of the various items
that contribute to the cost of litiga-
tion, court fee is a very heavy item.
But here also the Code cannot do
anything; under the existing provi-
sions of the Constitution, the Central
Government cannot do it. Therefore,
Government has to look into that
also.

What I want to say is this. With
these limitations, the Bill has attempt-
ed to remove these difficulties” of the
litigant to the utmost extent possible.

Here section 80 is a bone of conten-
tion, whether this section should be
omitted or retained. The Joint Com-
mittee has suggested a modification to
section 80 if it is to be retained. The
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genesis of the argument why section
80 should be omitted is non-com-
pliance by the Government—if the in-
tention or purport of this section is
not respected why not delete it? The
Law Commission has also held that
view. Shri S. M, Banerjee, in another
context, argued that if a law is dis-
obeyed or is not operated, that will
not be a good reason to say that the
good law should be done away with.
I put it to Mr. Banerjee to consider
this, It is not to favour the Govern-
ment that section 80 was put or is in-
tended to bLe retained. The couestiou
is whether a citizen, having a rightful
claim against Government, should be
saved from going in for unnecessary
litigation. That is the point. I do
concede that Government might not
have respected this intention. There-
fore, I would urge that the Govern-
ment has to ensure that the rightful
claim of a citizen against Government
is settled without compelling the
citizen to go to the court. Therefore
the question is whether this section
should be done away with or pressure
should be brought on the Government
that they should respect this inten-
tion, The section should be retained
because that will help the ordinary
citizens, particularly the poorer and
weaker sections of the community, to
get relief from the Government. A
notice costing 25 paise or so, in his
own hand-writing, is given to the Go-
vernment, ‘Here is a claim; if you do
not settle it, I will be forced to go to
the court’. That is a simple thing. We
expect, the citizens expect, the House
expects, that .the Government, on
getting that, will examine it forthwith
whether that is a legitimate and right-
ful claim of the citizen against the
Government and if it is so, they should
settle it. Even in courts, there is the
suggestion for pre-trial conference
and so on. After all, what is the in-
tention? When a suit is instituted, an
attempt should be made with the par-
ties concerned in the suit to settle it
without going further, so that further

litigation is avoided. If that good in-
tention is there, if section 80 gives
that opportunity to énable "#é Go-
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vernment to consider it, that might be
considered.

SARI S. M. BANERJEE: I know
he was the Chairman of this Com-
mittee but the question was this. It
is a very simple question. Section 80
was not in the original Bill which was
introduced. It was brought as an
amendment by the Government.
Whether the Member wanted it or
not, I am not concerned. I hope the
Member never wanted it. My submis-
sion to Mr. Kotoki is this. Supposing
Section 80 is done away with, what
will be the result? The aggrieved
person, the aggrieved employee has
given a notice. I write a letter to the
Government and the Government
might reply in 60 days. Otherwise
what is happening? I send a repre-
sentation, I give notice and when I
approach the High Court, they say,
‘You must approach the highest appel-
late authority and get a no.objection
from them and then only it will be
admitted.’. That is my misfortune.

SHRI LILADHAR KOTOKI: It is
there. That is why this provision has
been made that in such cgses the par-
ties can file the suit and ask~for im-
junction. Anyway I am not going
into that.

Another point I would Jike the
House to consider is this. Is it practi-
cable to equate a citizen with a go-
vernment and in a dispute of a civil
nature? If an individual is given
notice of, he can at once know the case
and dispose it of. But the Govern-
ment is a complex institution com-
posed of so many persons and a notice
of a duration that is required of an
individual to come to a decision is not
sufficient, for a Government because
S0 many persons are involved.. (In-
terruptions) and because so many
persons deal with the matter and the
cause of action might have arisen long
ago. And those persons might not
have been there. Therefore, the per-
son.in-charge should be given a
chance to understand the case. These
are certain considerations which the
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House would consider before they
finally decide whether Section 80 is a
healthy and good provision or that it
was not respected and, therefore, it
was not respected and, therefore, it
should be done away with. So, within
these safezuards, in emergent cases
the relief is provided in the Section
itself.

One more point. ...

SHRI SOMNATH CHATTERJEE:
With respect to the hon. Member,
you have provided that in cases of
urgent and immediate relief suits can
be filed without notice, but mere filing
of a suit does not give immediate re-
lief unless an application is made
which you cannot make without giv-
ing a reasonable opportunity to the
Government. Then how can imme-
diate relief be given? If your inten-
tion is that, how is that translated into
action by the proposal you have made?

SHRI S. M. BANERJEE: Why did
you not consult Mrs. Ray? She is
there.

SHRI LILADHAR KOTOKI. That
is not for me to reply. I cannot argue
in that way. I have raised certain
points for the consideration of the
House. Ultimately it is for the Go-
vernment and fhe Minister to consider
them and reply to them.

So far as legal aid to the poor is
concerned, it is in the procedure as in
other cases also, but the whole thing
cannot be taken care of. I would urge
that in the course of our investigation
also it came to light that the poorer
sections, the weaker sections must be
enabled by the State or whatever
agency that is created by the State so
that the poor can have justice against
their affluent counterparts. Therefore,
I would urge upon the Government to
take early steps to see that this legal
aid to the poor legislation is brought
before the Parliament at the earliest
possible.

The last point I would make is that
in order to reduce the pressure on our
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courts, all cases which are of a civil
nature or money suits or small civil
disputes might be relegated to the
lower courts and further lower down
to the Panchayats which can be en-
trusted with disposing of these things
and most of them can be settled with-
out much cost and delay. Govern-
ment might corrider this.

My last point is regarding adjourn-
ments. There are both sides to the
coin. It will not serve our purpose to
try to blame this side or that side.
Delay has taken place for various rea-
sons. Without making any reflection
either on the judges or the lawyers or
even the litigants, we have to see how
far the procedure can be simplified so
that unnecessary adjournment does
not take place. Let us be practical
If the procedure can be improved in
order to avoid delay, it is a good thing
and the Bill seeks to do that. With
these words I support the Bill.

a3 exol fag @ren (SORYT):
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o g Y o § wwafodt Sy
wrdk ard | % quAr wrgan g e awr
fuey wfre wvr § ReglR a8 wor
o ww 20 Qi SRy & WART WA
W ? or A A | e A At
wat B\¥ W, wgT av ¥ ff o
g oy g AT N ¥w ) U™
T Y oA o ey Ay
FIAT WPY § IEF AT A WOW) KR T
%Y fezrad 30 wfgd v grav oz
5w qfew, dfage AT Sy
oz §, ag dwy § v foed AT a0
o5 dar #7397 | fagrT H §F w2 Ay
TR T R iR T d
AT TG I o« FE STRTTT
BT AT ¢ AV $W GRIR A€ w0 3
cfors ¥ arq | W o ¢ 5 wrew
wsfufreder oew Uwe @ geT @
1T wg 35fos ¥ f5 1§ 107wz
WTE GHIT T ATG A IRY YL qATH
A A ot TT FET E T T FAFT
I TG qERT ®Tq < | HiwT §
ey T rs 5 fagre ¥ qefafagzx
warey ¢ w1 fosqy Qv & ) AW
ox &% fagz & waw ¢ fgg w90
0 mifee & drefrazar 1 1955
# w7y g i o e o1 sl
ot feer awdiegR § w¥T @ M,
Iq A Nt g o 1 IE® Ao
oifw wR, Jefafrgey @ &
Ty aw¥ faar Wi g 8 & fe
W T I N A 9%
wZ § wour w1 fogr | o f§ 37T
% 1y g § e ot fivw afon
w,i. eRmw  ghfete W@ WY,
s T T

15.20 hes.
(SHRI C. M, STEPHEN In the Chair)

fefegae aw, qeferar & afefmie
foar | Iud Az o whHA QA TR
Tt WY 3 fayr | I AT AW
s R gF Ad ¢ X fufrersmga &
7% &% qsA & fag Amg

TOHTT B [IA WA 1 qg
fesma afi sfer e T sm a@ &
T T I | G aF o1 #T SAAE,
& FrwEQ fEEdiz § W Y IR
Feu ¥ W ¢ 1 9 Fear &iv A&
g1 §, A T o7 TR A W g
t? & Ffar s ¥
frgafi gt § ) Sfergamag g fs
g3 ¥fex 99 wvde FvwE ) w¥ §
2T &9 ey AFmaE W E
F@ET §1 38§ I S 347 iy,
Tt wiwhes § ¥ wuar A
gh

o § fr v od B &
ferag s giin #2 ¥ dfes &1
& o waferdi & orf fiv g e
VTN ETHTE | 8 TR graa
7 ¢ 5 ™ ag 7 79 fir o7
Fa & ¥ gur 1 W B 3 o
wm€, O qafesa & 7B foar weiaw
I AT W AW T
FW@ @F, A foT ToF Tf W
arem § 1 & w3y U g fo fiomdo
;o AT di6r 98 @ FEY 5%
4T g wMAr Sy ¥ 1 g AR A
QR %1 WIwEAT 5, 7 91T 10 FWITE4L
% gt § | wwaar % of srfgfeeT
eE FTw fafr TR w7 eTaTR
X 7@ § | T A we Be
e W T AW &) T
wHT WA TR 87 95 fers §T
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A =fgr, arfe ST F qg qar o
fr F15 ITHY e aY g FT Wr
7g QT 1T g 5 OF IgITFT 32
Y ¥ @1 9T WITHA a8 250 €A
Fwgl

# fafre grea F1 Iarar T1gar
g v o0 & w1 fagre i @t grars fawar
g M agi 7 afsas Ot 8 1 BF
awra wgt &, afFa gw fafqwe< age
FY ofsqs #) IFAS a1 @ &, FWifF
ga gfess & foigeefes & ofsas
& faq ¥ a7 F17a I9F 7 &, S
afsa® F1 IT8 wrEar TE g AT § )
g9 FI gF E WITR! AN FT MI
HITH! FA § IAFHT 3@ FT7 | AHSHE
ST &5t fifeg e sg@wa @ T asy
g f5 qar ad o 70 1 FO waArE
*T0 | AT AZTATA FF 3T 9F AV
! T s A qv Fgm, FWH= @
|rRT 73 g §, T * Fifgy fr 7
I FFIAT HY AIE EATT FI)N ITF
39T FIE ITFT 347 ¥ @ 7Y, IO
A | FAT AR FET WS § S gn
AN Y faara & 1 Jar # av I |
arzad fagrey € $8 O qafews i
T § & Sar 19T 8, A5 Traara
€| 9 9T JIaT 1Y T AOFT &qTA
mwtarfeq | AW & arg § gaaT
AT FWI |

THE MINISTER OF STATE IN THE
MINISTRY OF LAW, JUSTICE AND
COMPANY AFFAIRS (DR. V. A.
SEYID MUHAMMAD): Mr. Chair-
man, Sir, I am thankful to all the
mefn_'xbers who participated in this dis-
cussion yesterday and today without
any distinction for those who have
supported the different provisions of

(Amdt.) Bill 240

the Bill and those who have criticised
the Bill.

In introducing these amendments,
as I said in my opening remarks, the
main objective was to eliminate de-
lays, to cut down cost of litigetion and
to help the indigent litigant. For
achieving these three main objectives
it has been found necessary to
balance between the various conflict-
ing opinions and points of view put
forward.

You are aware, Sir, the Civil Pro-
cedure Code is almost 68 years old.
In the course of these 68 years,—what
is commonly known as—civil proce-
dure code mentality has developed in
this country—both among the lawyers
and the litigants. The exhaustive
and detailed provisions have assumed
in certain quarters almost a status of
some religious commands and it has
been thought by some so sacrosanct
that nothing of those can be changed
and should be changed. But there is
some other trend of opinion which
says that civil procedure code was
promulgated about 70 years ago under
different circumstances and conditions.
Time has passed. Conditions have
changed. It has practically become a
dead weight and should go, if not
altogether, it should be substantially
altered. While introducing the amend-
ments both these aspects have been
taken into consideration and what has
been attempted now is to make a
balanced presentation in a way that
will help- the main objectives that 1
have already mentioned.

You are aware, Sir, Section 80 which
has been a subject of much criticism,
there are different poiints of view.
One point of view is that it must al-
togather be deleted from the code
because in the democratic State it is
inconceivable that a distinction is made
between Government and ordinary
litigant public. On  the other hand.
in spite of the various drawbacks
which have been found in the course
of the working of section 80, it has
served certain purposes. Considrable
litigation has been avoided. The ser-
vice of notice under Section 80 has
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sduced by the operstion of that
mﬁun 1s sttempted to be removed.

. Another thiug which has been
lttempud_ is that in view of the
state of uncertainly and confusion
created due the laxge number of con-
ﬂh!linz decisions given by varioug
<ourts in the last 70 years, certain

" amendments are propoped to gettle
those conflicting decisions and to re-
move the confusion as far as possible.
It is in this background that I would
like you and the House to examine
the various provisions which have
been proposed to be introduced by way
_of this Bill.

T am fully aware that no human re-
medy can be found, no provisions of
law could be made which are beyond
the ingenuity of man to avoid or cir-
cumvent. By way of trial and error,
as new methods of evasion of law and
abuse of the process of law are found,
the legislature goes on plugging the
loopholes. That is how the history of
legislation proceeds all over the world.
‘So that while I admit the ingenuity of
various eminent members, some of
them very eminent lawyers, in putting
forward plausible loopboles and in-
sufficiencies, I assure the House that
given time to allow the operation of
the proposed amendments, as and
when the apprehensions expressed by
some of the hon members come
true, we will not have any hesitation
in . bringing forward appropriate
changes in the law,

- Shri Somnath Chatierjee spoke very
ably. with all earnestness ps a lawyer
who s practising in the highest courts
of_the land—1 do not .atf{ribute any
political motive or political colour to
" Wi speech, as one of the hon. mem-

0. his cﬂﬂm But if 1 W

'f'm&dw and I attach .the greatest.

inl'lnthewoﬂd.

& change in the law of procedure that
justice will now be easily available. I
was saying that we cannot have that
hope by merely changing the law.

DR. V. A, SEYID MUHAMMAD:
hon. members, wag stc. .80. About
if the hope is not fulfilled, it adoption
of spme of the suggestions which are
made is found to be necessary, we
will certainly adopt them.

The main culprit, according to many
hon. Members, was sec, 80. About
this section, I have already made my
submission that in spite of some of
the drawbacks which ‘have been
pointed out, it is thought necessary
that there must be such a provision
wherein the Government is given
notice of 60 days so that the Govern-
ment applies its mind to the prohlem
and without the necessity of going to
the court of law the matter can be
settled. It may be, according to some
mesbers, that that has not been work-
ing succesgfully.

SHRI S. M. BANERJEE: The Go-
vernment do not . reply.

DR. V. A. SEYID MUHAMMAD:
That does not mean thaet the very exis-
tence of the provisc;on 1; umwu;lhﬁmedml

y W the m m 8
::’e: made in this House and else-
where about the refysal of Govern.
meqt the concerned authoritids would
act according to the splrlt of sec, 80.
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Hereafter they wiil pay more atten-
tion to this provision and act accord-
ing to the spirit and object of the
section.

There was one criticism, not of a
legal nature; and that was about ad-
journments, Shri Banerjee, Shri
Somnath Chatterjee and Shri Shukla
sald that some of the eminent lawyers
would not be available for the liti-
gants and so this provision for not
giving adjournments on the ground of
the absence of the lawyer is a bad
provision. Shr Banerjee cited the
example of his own case. The name
of the late Mr. Chatterjee with whom
I had occasion to be close and whom
I respect and other names were men-
tioned, But I must say that they are
thinking of litigation only in the
Supreme Court. A great volume of
litigation in this country is not in the
Supreme Court but in the lower
courts, Occasionally persons like
Chatterjee, Daphtary or Setalved may
have gone to lower courts. Assuming
that 18 so or for the reason that the
service of eminent lawyer should be
available, that is no reason for ad-
journment. Somebody was saying
that a lawyer may be having a num.
ber of cases in different courts. ‘That
is the reason why adjournment should
not he given, Simply because an
eminent lawyer is not there when a
case is called, should the whole jud:-
cial process stop untii that lawyer is
available to that court and go adjourn-
ment should be given?

SHRI SOMNATH CHATTERJEE:
It is always left to the judges. In so
many cases adjournment is refused on.
the ground a lawyer has 1o go else-
where. Why make it mandatory on
the judge?

DR. V, A, SEYID MUHAMMAD:
I am really amazed &t this sort of
argument which has been pulforward
hare, by some of the hon. Members of
the Opposition. How many poor per-
sons in this country can engage a big
lawyer? It is only rich people who
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surprised at pecpls sgaying that such
lawyers will not be available for the
litigants and so adjournment ghould
be given indjscriminately, When we
talk of adjournments we are not think-
ing of those big lawyers whom rich
mer can engage, We are thinking
of the large number of litigants and
the large volume of litigation that
going on in. the subordinate courts
where adjournment after adjourn-
ment is given because one lawyer who
hag managed to corner the bulk of
litigation wantg to stop the entire pro-
cess of judicial proceedings, We want
to do away with pricisely that prac-
ticee. In my younger days when 1
starbad practice under a genior, I had
Yo run around various mofussil courts
seeking adjournmenis For almost one
and half years, I did nothing clse: I
had a car and from Calicut to Bada-
gara and other places I used to o
and take adjournments and the cases
went on until the senior was avail-
able. So many criminal prosecu-
tions, private complaints and various
things, civil and criminal all sorts of
casec were there and the full time of
the junior was engaged in procuring
adjournments only This is preciselv
the sort of thing we want to prevent.

One other thing which has been
criticised strongly is the caveat provi-
sion and the provision regardine giv-
me notice in the case of urgent mat-
tar. Mr Chatterjee’s obiection was
that in urgent matters if notice is
given, it will defeat the very object
of the action which has Leey initiated
One example which was universally
cuoted was the pulling down of a
hause Tn the first place, vou make
law for generalities, not for excep-
tiona] cases. But the remedy will be
there even for exceptional cases. If
it i so urgent, the notice given will be
very short, not 20 days or somethinz
like that. The authority knmows that
litigation has been  started ang there
ic the possibility of the action being
declared {llegal. So, he will hesitate.
Ultimately i in a million cases, ane
house is pulled down and ultimately
i his cause of action can be sustained,
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damages will be paid by the govern.
ment through the nose, That is the
only remedy left.

Many hon, mambers have tabled
amendments. I will deal with them
at the stage when the clauses are
taken up I once again thank the hon,
members who participated in the dis-
cussion and I commengq the Bill to
the House for its acceptance.

MR CHAIRMAN: The question is:

“That the Bill further to amend
the Code of Civil Procedure, 1908
and the Limitation Act, 1963, as pe-
ported hy the Joint Committee be
taken into consideration.”

The motion was adopted

MR. CHAIRMAN: We take up
clause by clause consideration

There are no amendments to clauses
2 to 12.

The question is:

“That clauses 2 to 12 stang part of
the Bill”

The motion was adop‘ed
Clauses 2 to 12 were added to the Bill,

Clause 13— (Amendment of section
3.

MR. CHAIRMAN: Mr. Shukla, are
you moving your amendments?

SHRI B R. Shukla: It depends on
the response of the Minister If he
is not in a mood to accept them, I
will withdraw them.

MR. CHAIRMAN: There is no
question of withdrawing because you
have not moveg them at all.

The question is:

“That clause 13 stand part of the
Bill.”

The motion was adopted,

Clause 13 was qdded to the Bill.

Clauses 14 to 19 were added to the
Bill.

Clause 20- -(Amendment of scction
4an.

MR. CHAIRMAN: There is g Gov-
ernment amendment No, 1 in the
name aof Shri Gokhale, The same
amendment is given as No, 35 in the
name of Dr, Seyid Muhammad,

Amendment made:

Page 7.—for lines 13 and 14, substi-
tute—

“Amendment of 20 In section 47
of the pricipal Act,—section 47,

(i) sub-section (2) shall be
omitted;

(ii) for the Explanation the fol-
lowing Explanations saall be substi-
tuted, namely:—"  (35).

(Dr. V. A Seyid Muhammad)
MR, CHAIRMAN: The questiop is:

“That clause 20, as amended.
stang part of the Bill.”

The motion was adopted,

Clause 20, as amended, was added to
the Biil.

Clauses 21 to 26 were gdded to the
Bill.

Clanse 27— (Amendment of section
80),

SHRI R, R. SHARMA: [ bez to
move:

Page 10, lines 15 to 19,—

omit “, but the Cowrt shall not
grant relief in the suit, whether
interim or otherwise, except after
giving to the Government or public
officer, the case may be, a rea-
sonable ®pportunity of showing.
cause in respect of the relief prayed
for in tha suit™ (24)
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SHRI B, R, SHUKLA (Bahraich):
I beg to move:

Page 10, line 12,—

.after “Kashmir)” insert—
) “, a loca] authority or 2 Corpora-
tion owned or controlleq by Govern-
ment or local authority,” (5)

Page 10,—
after line 23, insert—

“Provided further that the Court
may pass an order of interim injunc-
tion or stay ex parte if it has rea-
son to believe that substantial
damage will be done to plaintiff ang
that such interim order must be
reviewed within two weeks from
the date of its passing.” (6)

in section 80 a sort of concession is
sought to be made on behalf of the
Government that when an urgent and
immediate relief ijs sought by the
plaintiff, the institution of the suit
may be allowed with tne leave of the
court, without complying with the
provisions of a prior notice of iwo
months. But, at the same time, a
rider is added to this nrovision that
no interim relief shall ba granted in
such g suit unless an opportunity has
been given to the State or a public
officer, My submission is that it is
a self-defeating provision; because
once the court grants leave and dis-
penses with the giving of tw months
prior notice on the groung that the
matter involved is urgent and imme-
diate, if it is conceded at the very
outsat that immediate or urgent relief
is involved in the matter, then he
should be given immediate and urgent
relief by way of passing an order of
interim injunction, or interim stay.
Because, if this is not done and a date
is given to hear the party, in the mean
while the mischief that is sought to
be curbed will be done. Therefore,
the ultimate object in the majority of
the cases will be frustrated. So my
submission is, either you retain the
old section and say tHat it will be
very necessary to keep it in tact, or
make the necessary modifications.
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But to incorporate a provision like
this is self-contradictory and self-de.
feating and will serve no useful pur-
pose, It will amount to nothing short
of a self-defeating exercise in legisla-
tion.

SHRI SOMNATH CHATTERJEE. I
beg to move:

Page 10,—

for clause 27 substitute—

“27, Section 80 of the principal
Act shall be omitted.” (17)

I am pressing this amendment be-
cause, I am sorry, the reply of the
hon. Minister to the general discus-
sion did not satisfy us,

When the Bill was introduced, it
provided for the complete abolition of
section 80 from the CPC Not only
that, the Law Commission in their
27th Report, as well as on the 14th Re-
port, had very strongly recommended
for the complete abolition of section
80. If I am quote a passage from
the 27th Report of the T.aw Commis-
sion, it says:

“When section 80 was originally
enacted, India was a dependency
under foreign rule anq the main
function of the Government was the
maintenance of law and order.

“India is now a free country and
a Welfare State. Tt engages in
trade and business like any other
individual, A Welfare State shoulg
have no such privileges in the mat-
ter of litigation as against the citi-
zens and should have no higher
status than ordinary citizens in
that respect. Experience has also
shown that the provision of this
section has caused great hardship,
particularly in suits relating to in-
junction, For these reasons we
have recommended the omission of
the section. While recommending
the omission of the section, the
Fourteenth Report suggestegq the
insertion of a provision in the Code
to the effect that if a suit against
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the Government or a public officer
ty flog without reasonable potice,
tHe plsintifl Wili be deprived of his
costy in the event of a gettlement
of the claim by the Govern-
ment or the puhlic officer before the
date fiked for the seitlement of
the issue. We do not think that
such a statutory provision is neces-
sary.”

I tried to summarise these views in
an imperfect manner yesterday while
I was speaking. It is put in much
better form and manner here,

16 hrs.

What is the answer to this? Why
do vou want the Government to be
placed in a special positioa so far as
the ordinary litigant is concerned?
So far as proceedings under article
2268 are concerned, you have to face
the litigant in a court of law without
prior notice. So, although justice de-
mands it. it is not a “must”. In res-
pect of caseg under article 226 you
can face the litigants, but in respect
of suits for an injunction you want
a sgpecial procedure,

Kindly see what amendment you
have provided. You contemplate that
there may be situations when urgent
ang immediate relief js necessary, I
don’t think you hold the view that any
suit for an injunction ggainst the Gov.
ernment js necessarily bad. I do not
think any reasonable person can hold
that view. Therefore, if you think that
a suit for an injunction is called for
ang there may be genuine cases when
a plaintif wants an injunction from
the court, why do you make it manda-
torily impossible for the Judge to
give an injunction even if he is satis-
fied? What is the fun of allowing
a Judge to apply his mind and allow a
suit to be filed without notice, if his
handg are then tied?

Supfising 1  have to file a suit
agiingt the Union of India in the
CRlitty or the Trivandrum High
Court, and the Union of India is in
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Delhi, What is the reasonable oppor..
tunity that the Judge will have to
grant to the Govermment? He will
dend g letter by registered post to
the Government of India at Delhi
And in the meantime, how is the
urgency or the immediacy of the
situation being tackled? Therefore. I
do not thunk that either Jaw or logic
Or reason can be brought forwarg to
support this illogical amendment,

I can understang Mr. Shukla's
attitude, namely that you reject the
Law Commission's pecommendation
n toto but if you keep it. do not make
a fuss of it by bringing an amendment
like thys which will not gerve the
purpose | am speaking from expe-
rience, although experience ig being
decried and all sorts of things are
Heing said against lawyers. I have
never said that all lawyers are gond.
or that T am a gooa lawyer But,
after all, you have to look at the point
of view not only of the lawyers, but
of the litigants After gll. the ad-
ministration of justice is for the liti-
gants ang not for the lawyers,

The Law Commission recommended
the omission of this section in their
14th and 27th reports, and the very
fact that the original Bill as presented
to this House contained a provision
for its total ommission shows that the
Government hag accepted that recom-
mendation, Then, why this change of
view on the part of the Government?
During the Joint Committee’s pro-
ceedings it has been brought by way
of an amendment, and this does not
solve the problem at all. Therefore,
unless you think that the Govern-
ment js right in all cases and cannot
be brought up before the courts with.
out the formality of a formal notice,
which nobody takiés note of, this
procedure is not going to work, end
that is why I can tell you that people
are tuking recourse to article 226,
You camnot hely it. If he had got
relief in a subordinate court, for a
sujt for injunction, he would not have
gone to a Mgher court ang there
would not have been these arrears of
cases under article 228. It is there



281 Code of Civil Procedure AUGUST 12, 1076

[Shri Somnath Chatterjee]

because otherwise no urgent relief is
possible agamst  Government, If
there is no realisation, if you think
that, on whatever you have done In
this Bill, there cannot be re-thinking,
that is a different thing. But I want
to press this with the utmost humility
ang strength.

oft O oo W : weTaf Ag,
8% wad §iwA § 7T 80 ® U
e mcx & fog A e 1 K A 7y
werd:

«,.but the Court shall not grant
relief in the swmt. whether intennm
or otherwise, except aiter gaiving to
the Government or public officer, as
the case may be a reasonable op
portunity of showing cause in res-
pect of the relief prayeq for in the
suit”

@ g feg g1 A QW
F) St amAam it Y
], wifrwT o foqe ® v T AT X
ag sz wrere fear ar s Wi
faaa fax O grgqse gar 41 38 §
g &7 @ a1 afex 3¢ 92 gow
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H

“A suit to obtan an urgent or
immediate rehief against the Gov-
ernment "

a ¥ ®Y aw gT SA P A
wiz Ty eiifege felts frargfen
wifgat ag &0 T fex @
yrxa ¥ & fo fag f oy o
fr ®¥%F, war w7 o aff & at
gz sXT Aff Q0§ D A
AT ¥ Y W § ) NE N Ny faw
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ot W 9z ww § ¥ ow oYY
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@ a7 ta w wrv w7 9, 575
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DR V. A, SEYID MUHAMMAIL:
In reply to the arguments to delete
section 80 and the various amend-
ments which have been brought for-
ward, I will submut four rcasons why
the section 18 1o be retained in the
form in which it appears in the pro.
posed Amendment,

The first criticism was, why should
we make a difference in this socialist,
democratic-—varioys adjectives were
used-—country between the Govern-
ment apd an indfvidual. ...
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SHRI SOMNATH CHATTERJEE:
1 wag quoting from the Law Commis-
sion report.

DR, V, A SEYID MUHAMMAD:
I did not mean any disrespect. 1 did
not want to quote all the adjectives
which were used. That is all.

The main difference arises by the
very nature of the government machi-
nery and the governmental gtructure.
In. a civil suit, a cause of action may
arise in any part of India,

The private litigant hag only to rush
to his own house, open the almirah,
get hold of the documents, consult a
lawyer and file a suit. Tho matter
here is & question of injunction. The
proceedings may take place in Kanya.
kumari and the authorities may be jn
Delhi or in Assam. Then the machi-
nery of the Government moves quite
slow and not only the officers of the
department but various other officers
are connected with the matter, So
the very structure of the Govern-
ment is different from the individual
in the matter of litigation

Secondly, an injunction brought
against 5 private party ¢~ an indivi-
dual is quite different {rom an injunc-
tion brought against the Gowvernment
or a public authority. Suppose an
injunction is brought against an elec-
tricity undertaking or a waler supply
undertaking, is it a question of one
man getting into the house or roming
out of his house or cutting a bunch of
bananas? The entire socicty will be
paralysed, In this situation, definite.
ly there is a justification to treat a
government on an entirely different
footing from an individual

The second criticism was that on
mere technicalities or on some word
not being put in the notice, formerly
the position was that the just claims
of individuals are defeated. We
have removed it and seen to it that as
far as possible, such mere technicali-

will mnot prevent or de-
Tay the procurement of justice
‘for the private citizen,
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The third criicism is replied t0O
in my first submission about injunc-
tion ang giving notice to the autho-
rities. Precisely for the same reasons.
1 would submit that unlike an :rdivie
dual getting an injunction and stepping
another individual from opening or
closing a shop or cutting one bunch of
bananas or two bunches of bananas, if
is quite different with an electricity
undertaking or a water supply organi-
zation being stopped from performing
its activities. That is why it is pro-
posed that prior notice should be
given to the Government. I think that
is a substantial reason for treating
the Government m a different way and
providing that even in the matter
of injuncticns government should be
given prior rcotice, One can imagine
that such notice will involve long
delays. and nothing happening and
the poor man  getting no remedy.
That is not what is contemplated. The
courts are there and it is mot before
an adminisirative officer, and if the
courts are convinced that it is an
urgent matter, then the matter is ex-
pedited. The public officers also
will reaiiz2 the urgency and must re-
act to the notices with the utmost res-
punsibi ity, Mr. Somnath Chatterjee is
well-versed in this matter and the
whole Goverament and the govern-
mental machinery should work in
such a way that the powers are pro-
perly exercised end not abused. That
is the only essumption on which laws
can be passed and it is in that sense
this provision has been made,

it fexfer fory (27 1QY). wt o
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MR, CHAIRVIAN: Has the Minister
got to say anything?

DR. V. A . SEYID MUHAMMAD:
No, Sir.

SHRI B. R. SHUKLA: Sir, in res-
ponse to the wishes of the party, I
do not press my amendments. I seek
leave cf the Huuse to withdraw my
amendments Nos, 5 and 6.

MR. CHAIRMAN: Is it the plea-
sure of the House that the amend-
irents Nos. £ and 6 moved by Shri
Shukla may be withdrawn?

SOME HON MEMBERS: Yes,

Amendments Nos. 5 and 6 were, by
leave, withdrawn.

MR. CHAIRMAN: Are you with-
drawing, Mr. Chatterjee?

SHRI SOMNATH CHATTERJEE: 1
have no such constraints,

MR. CHATRMAN: All right, 1
wi, put Shri Somnath Chatterjee’s
amendment, Amendment No. 17, to

Fhe vole of the House. The question
is

Page 10,—

for clause 27 substitute—

“27. Section 80 of the principal Act
shall be omitted.” (17).
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The Lok Sabha divided :

Divisior No. 2)
16.19" hrs.

AYES
Bhattacharyya, Shri S. P.
Chandrappan, Shri C. K.
Chatterjee, Sktri Somnath
Hsldar, Shri Madhuryya
Haldar, Shri Krisnna Chandra
Joarder, Shri Dinesh
Mukhvcrjee, Shri Samar
Mukherjee, Shri Saroj
Feddy, Shri B, N.

Roy, Dr. Saradish
Saha, Shri Ajit Kumar
Saha, Shri Gadsdhar

Sharma, Shri R. R.

Shastri Shri Ramavatar

Vijay Pal Singh, Shri

NOES

Ahirwar, Shri Nathu Ram
Alagesan, Shri O. V.

Arvind Netam, Shri

Austin, Dr. Henry

Babunath Singh, Shri

Bajpai, Shri Vidya Dhar
Banamali Babu, Shri
Banerjee, Shrimati Mukul
Barman, Shri R. N.

Barupal, Shri Panna Lal
Basumatari, Shri D.

Besra, Shri S. C.

(Bhargava, Shri Basheshwar Nath
Bhatia, Shri Raghunandan Lal
Bist, Shri Narendra Singh
Chakleshwar Singh, Shri
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'Chandrashekharappa  Veerabesapps,
',‘ Bhry T. V. - .
Chandrika Prasad, Shri
Chaudhary, Shri Nitiraj Singh
Chavan, Shrimati Premalabai
ChikKalingaiah, Shri K,

Daga, 8hri M. C.

Damani, Shri S. R.

Darbara Singh, Shri

Das, Shri Anadi Charan

Das, Shri Dharnidhur
Daschowdhury, Shri B. K.
Deo, Shri S. N. Singh
Deshmukh, Shri K. G,
Dhillon,, Dr. G. S.

Doda, Shri Hiralal

Dube, Shri J. P.

Dwivedi, Shri Nageshwar
Ganga Devi, Shrimati
Gangadeb, Shri P.

Gill, Shri Mohinder Singh
Godara, Shri Mani Ram
Godfrey, Shrimati M.

Gogoi, Shri Tarun

Gokhale, Shn H. R.
Gomango, Shri Giridhar
Gotkhinde, Shri Annasaheb
Hansgda, Shri Subodh

Hari Singh, Shrj
Jamilurrahman, Shri Md.

Jha, Shri Chiranjib

Kadam, Shri J. G.
Kadannappalli, Shri Ramachandran
Kailag, Dr.

Kamakshaiah, Shri D.

Kamble, Shri T. D.

Kamla Kumari, Kumari

Kapur, Shri Sat Pal
Karni Singh, Dr.

Kuul, Shrimati Sheila
Kinder Lal, Shri
Kotoki, Shri Liladhar
Kotrashetti, Shri A. K.
1218 LS—9.

Kureel, Shri B. N.
Lekkappa, Shri K.

Mahajan, Shri Vikram
Majhi, Shri Gajadhar

Majhi, Shri Kumar

Mallanna, Shri K.
Manhar, Shri Bhagatram
Maurya, Shri B. P.

Mirdha, Shri Nathu Ram
Mishra, Shri Bibhuti

Mishra, Shri G. S.

Modi, Shri Shrikishan
Mohapatra, Shri Shyam Sunder
Mohsin, Shrij F. H,

Munsi, Shri Priya Ranjan Das
Murmu, Shri Yogesh Chandra
Nahata, Shri Amrit

Negi, Shri Pratap Singh
Oraon, Shri Tuna

Painuli, Shri Paripoornanand
Pandey, Shri Krishna Chandra
Pandey, Shri Narsingh Narain
Pandey, Shri R. S.

Pandey, Shri Tarkeshwar
Pandit, Shri S. T.

Pant, shri K. C.

Paokaj Haokip, Shri

Paswan, Shri Ram Bhagat
Patel, Shri Natwarlal

Patil, Shri C. A,

Patil, Shri E. V. Vikhe

Patil, Shri Krishnarao

Patil Shri S. B.

Patil, Shri T. A.

Patnaik, Shri J. B.

Peje, Shri S. L.

Pradhani, Shrij K.

Raghu Ramaiah, Shri K.

Rai, Shri S. K

Rai, Shrimati Sohodrabai

Raj Bahadur, Shri

Rajdeo Singh, Shri
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Ram Dayal, Shri

Ram Singh Bhgi, Shei

Ram Surat Prassd, Shri
Ram Swarup, Shri

Ramj] Ram, Shri

Rao, Shri Jagannath

Ruo, Shri K. Narayana
Rao, Shri M & Sanjeevi
Rap, Shri Nageswara

Ray, Shrimati Maya
Reddy, Shr1 K. Kodanda Rami
Reddy, Shri P. Ganga
Reddy, Shri P. Narasimha
Roy, Shri Bishwanath
Senghana, Shri

Satish Chandra, Shri
Satpathy, Shri Devendra
Savant, Shrj Shankerrao
Shajlani, Shri Chandra
Shankaranand, Shri B.
Sherma, Shri Nawal Kishore
Shastri, Shri Sheopujan
Shivappa, Shr1 N
Shivnath Singh, Shri
Shukla, Shr1 B. R

Shukla, Shra Vidya Charan
Sinha, Shri Nawal Kishore
Sohan Lal, Shny T.

Sokhi, Sardar Swaran Singh
Subramamam, Shri C.
Suryanarayana, Shn K
Tayyab Hussan, Shn
Tiwary, Shri D. N.

Tula Ram, Shn

Tulsiram, Shr1 V

Uikey, Shri M G.
Unnikrishnan, Shri K P
Vikal, Shri Ram Chandra
Yadav, Shr1 Karan Singh

AUGUST 12, 178 {Amdt,) Bl 0
MR, CHAIRMAN. The résult® of
the division is:
Ayes: 15; Noes: 189.

The wmotion was negatived.

MR, CHAIRMAN: I shall now put
amendment No. 2¢ moved by Shri R,
R Sharma to the vote of the House,

Amendment No. 24 wag put ¢nd nega-
tived,

MR, CHAIRMAN: The question is:

“That Clause 27 stang part of the
Bill”,

The motion was adopted,
Clause 27 wes added t¢ the Bull

MR, CHAIRMAN: There are no
amendments to clause 28, I ghall put
1t to the vote of the House,

The guestion 1s:

“That clause 28 stand part of the
B

The motion yac adopted

Clause 28 was added to the Bill,

Clause 29— (Amendmert of section
86),

MR CHAIRMAN: There are two
amendments to thig clause by Shn
Somnath Chatterjee,

SHRI SOMNATH CHATTERJEE:
1 move-

Page 11,—
after line 6, insert—

‘(aa) the following proviso shall
be inserted, namely:—
—

* Shri Genda Singh also voted for NOES.
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' “Provided that the ‘Central Gow-
ernment shall not withhold consent
without assigning reasons therefor,
in writing and without giving an
opportusity of being heard to the
person who applies for consent.”.
€18)

Page 11, line 7,—
after ‘in the proviso' insert—

“() after the worq “Provided”
the worg “further” ghall be inserted,

and (ii)°, (19

Sir, this is a procedural matter
dealing with the law of procedure.
‘What happens if a suit against one
State cannot be filed without the con-
sent of the Central Government? I
do not want that that provision should
be deleted. That provision should be
there for maintenance of internal
diplomatic reiationship. That should
be kept. But, I have found in my
experience that in many cases consent
is withheld. And the party thereto
remaing only without that remedy. I
know personally of a case where—I
won't name the foreign country—the
foreign country was in occupation of
a property under the leasehold. They
left the property and gave it to one
of the marwaris in Calcutta, Now
they are occupying it. To get rid of
that, one has to file a suit for the
termination of the lease.

Now, Government has to give per-
mission for filing a suit for cancel-
lation of the lease. Np suit could be
filed even for gectting possession of
the property and the owner had to
come to a settlement with the person
who had been in wrongfu] occupation.
Because the Central Government did
not give any permission and he had
been in occupation of it. I only
wanted to provide that in matters hke
that--as far as internal relations etc.
are concerned—give an opportunity
for hearing him so that he might be
convinced that at Jeast on a proper

representation made to you he has
been given the hearing and he cannot
have the fecling that his case has not
‘been considered. That is why I have
moved the amendments.

DR. V. A, SEYID MUHAMMAD:
Sir, as you know, the very necessity
for such a provision is that in certain
cases where foreign states are involv-
ed, it may not be possible for the
Central Government to give reasons
why the consent is given or not given.
To make # compuisory that fn every
case that reason should be given de-
fgats the very purpose of the provi-
sion.

MR. CHAIRMAN: Now, I shall put
amendment Nos. 18 and 19 moved by

Shri Chatterjee to the vote.

Amendment Nos, 18 and 18 were pd
and negatived.

MR, CHAIRMAN: The question is:

“That Clause 29 stand
Bill”. pact of the

The motion was adopted,
Clause 29 was added to the Bill,

MR. CHAIRMAN: On clause 38,
there is one amendment by Shri
Shukla, Are you moving?

SHRI B, R. SHUKLA: No, Sir,

MR, CHAIRMAN: I shall put clzuse
30 to the vote of the House,

The question is:
“Thal clause 30 stand pari of the BilL™
The motion wag adopted.
Clause 30 was added to the Bill
Clauses 31 to 36 were added %o the Bill.

Clause 37.-~Substitution of new section
for section 100)

MR. CHAIRMAN: There are fwo
amendments—Nos, 14 and 15—by Shii
R. R. Sharma, Are you moving?



SHRI R, B, SHAEMA: I move:

Page 14, lines 15 angd 18, —

“for “it the High Court is satisfi-
ed that the case involves a
substantinl question of law"

substitute—

“on any gquestion of law and
facts™. (14)

Page 14, —
omit lineg 20 to 29. (15)

SHRI SOMNATH CHATTERJEE:
beg to move:

Page 14, —
for Clause 37, substitute ~

‘87. In section 100 of the prin-
cipal Act, in sub-section(1),
after Clause (c), the follow.
ing clause shali be inserted,
namely : —

{d) the cage involves g subs-

tantial question of law.”’
(20)

Wt um Tav wwf ;AW
wivie s gra § 3 ag wgAr W@
€ 5 guT widfer v Aez wTrawle
aft g, AT FE W TR Az
w¥ ¥ Gz 9 Alfer Tee w@
Y ImR e R 31T gt W
# 497 aitw & 717 & wyafy _A
wnfed 1 i wx Qa1 4 g @
ufen g wifs dvz 97 fax
g W T8 fenry @ w0
WA REAE W W I8 W
witer w0 ) AT wr ol wgy °r, &
st e & winar wgw § 0w
F0t va w7 ww arer § fe gt

MR, CHATRMAN; There is no ™Ry
by ihe . Minister. I will- now put

-amendments Nos. 14 and 13 to the vole

ot the Houms,

Amendments Nos. 14 and 15 were put
and negatived.

MR, CHAIRMAN: I will now put
amendment Np. 20 moved by Shri Som-

nath Chatterjee to the vote of the
House,

Amendment No. 20 was put and nega-
tived,

MR, CRAIRMAN: The question is:

“That clause 37 stand part of the
BijlL.”

The motion was adopted.

Clause 87 was added to the Bill.

Clause 38—(Insertion of new gection
100/A)

SHRI SOMNATH CHATTERIJEE;
beg to move:

“Page 13, lne 7,—
add at the end —

“unless the case involves some
substantial question of law” (25)

MR. CHAIRMAN: I will now put
amendment No. 25 moved by Shri
Somnath Chatterjee to the vote of the
House.

Amendment No. 25 was put and
negatived.
MR, CHAIRMAN: The question ia:

“That clause 38 stand part of the
Bm‘“

The motion way adopted.



@8y Code of Civil Pyocedure SRAVANA 21, 1808 (SAKA) (Amdt) Bill 266

Clause 38 wos added to the Bill,
Clauses 39 to 43 were added to the Bill.
Clause 43—(Amendment of Section 15)

SHRI R. R. SHARMA.
move:

1beg to

Paze 151—"
for Clause 43, substitute—

‘43 For section 115 of the prina-
pal Actl, the following section
shall be substituted, namely -

“115 The High Court and the
court of the District Judge may
call for the records of any case
which has bean decided by
any court subordinate to such
#Hhigh Court or District Judge
and in which no appea} les
thereto, and if such subordi-
nate court appears—

(a) to have exercised a junsd.c-
tion not vested in 1t by law, or

{b) to have failed to exercise a
jurisdiction so vested, or

(c) to have acted in the exerse
of its jurisdiction illegally or
with matenal irregularity,

the High Court or the District
Judge may make such order n
the case as it thinks fit” " (16)

MR, CHAIRMAN, I will now put
amendment No, 16 moved by Shn R.
R. Sharma to the vote of the House

Amendment No, 16 ua, pu! and
negatived.
MR, CHAIRMAN The question 15
“That clause 43 stand part of the
Ba”
The motion was adopted.

Clouse 43 was added to the Bill
Clayses 44 to 46 were added to the Bill.

Clause 47-—-(Amendment of section
m).

SHR] SOMNATH CHATTERJEE: X
beg to move*

“Page 17, lines 7 and 8,—

omit “, but does not include any
proceeding under article 226 of
the Constitution.” (26)

MR CHAIRMAN-1I will now put
amendment No 26 moved by Shri

Somnath Chatterjee to the vote of the
House

Amendment No. 26 was put and
negatived.

MR. CHAIRMAN The question is:

“That clause 47 stand part of the
B

The motiwon was adopted,

Clause 47 was added to the Bill

Cclause 48— (Amendment of section:
144)

SHRI R R SHARMA I beg to moves
“Page 17, line 14,—
after “instituted ' nsert—
“or review apphication made” (27)

MR, CHAIRMAN. I wall now put
amendment No 27 moved by Shri R.
R Sharma to the vote of the House.

Amendment No. 27 was put and
negatived.
MR. CHAIRMAN. The question is:

“That clause 48 stand part of the
BiL”

The motion was adopted,
Clause 48 was added to the Bill.
Clause 49 was added to the Bill.

Clause 50— (Insertion of new section
1484)

SHRI SOMNATH CHATTERJEE:
1 move:
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Clauses 61 to ps were added to the:
Bill.

I8hri Somnath Chatterjee]

Page 18—

after line 38, insert—

“(6) Nothing in this section shali
prevent the court from making any
order on such application, even
before service of & notice on the
cavestor, if the court so decudes for
reasons to be vecorded 1n the
order.” (28).

MR. CHAIRMAN: I shall now put
this amendment to vote.

Amendment No, 28 was put and
negatived.

MR. CHAIRMAN: The question
is:

“That clause §0 stand part of the
Bin™

The motion was adopted.
Clause 50 was added to the Bl

Clauses 51 to 54 were added to the
Bul.

MR. CHAIRMAN Clause  53.
Amendment No 10 by Shrl B. R,
Shukia—he ig absent. The question

is:
“That clause 55 stand part of vhe
BEY.
The motion was adopted.

Clause 55 wag added to the Bill.

Clauses 56 to 59 were gdded to the
Bill.

MR. CHAIRMAN: Clause 60.
Amendment No. 11 by Shri M. C.
Daga—not moved. The question is:

“That clause 80 stand part of the
BiL”

The motion was adopled,
Clause 60 was added to the Bill.
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Clauige 83- (Amendment of geder
xv)
SHRI BOMNATH CHATTERIED:
I move:
Pm 89.-—
after line 28, insert—

“(f) Nothing hereinbefore con.
tained shall prevent the court from
granting an adjournment for ends
of justice.” (29},

MR. CHAIRMAN: 1 shall now put
this amendment to vote.

Amendment No. 20 was put and
negatived,

MR. CHAIRMAN: The question is-

“That cfause §8 stang part of the
Bill",

The motion was adapted
Clause 68 was added to the Bill

MR. CHAIRMAN: Clause 69.
Amendment No, 12 by Shm B R.
Shukla—not moved. The question 1s:

“That clause 60 stand part of the
Bir

The motion was edopied,
Clause 69 was added 20 the Bill
Clauses 70 to 80 were gdded fo the Bull.

Clanse 81— (Amendment of Order
XXX1I)

Amendment made:
Page 71,—

after line 45, insert—

“Power of Govetnment to provide
for free legal services to indigent
persons.

18. (1) Subject to the provisions of
this Order, the Central or State Gov-
ernment may mske such supplemen~
tary provisions as it thinks fit for
providing free legal services tp those
who have been permitted to sue as
indigent persons.



69 Code of Civil Procedure SRAVANA 21, 1898 (SARA) (Amdt) Bill 270

. &Y The High' Couft may, with the
previous approval of the State Gov-
ernmént, make rules for carrying
out the supplem entary provisions
made by the Central or State Govern-
ment for providing free legal services
to indigent persons referred to in sub-
rule (1), and such rules may include
the nature and extent of such legal
services, the conditions under which
they may be made available, the mat-
ters in respect of which, and the
agencies through which such services
may be rendered.” (31)

(Dr. V. A. Seyid Muhammad)

MR, CHAIRMAN: Amendment No.
13 is barred. The question is;

“That clause 81, as amended, stand
part of the Bill.”

The motion was adopted.

Clause 81, as amended, was added to
the Bill.

Clauses 82 to 85 were added to the
Bill.

MR. CHAIRMAN: Clause 86. Am-
endment No. 30 by Shri R. R. Sharma
—not moved. The question is;

“That clause 86 stand part of the
Bili.”

The motion was adopted.
Clause 86 wns added to the Bill.

Clauses 87 to 96 were added to the
Bill,

Clause 87 (Repeal and Sarings)

Amendment made: —
pnge 911—
after line 27, insert—

“(3) Save as otherwise provided in
sub-section (2) the provisions of the
principal Act, as amended by this
Act, shall apply to every suit, pro-
ceeding, appeal or application, pend-
ing at the commencement of this Act
or instituted of filed after such com-
mencement, notwithstanding the fact
that the right, or cause or action, in

wEm N
pursuance of which such suit, pro-
ceeding, appeal or epplication is ims-
tituted or filed, had been acquired or

had sécrue@ before suth commence-
meht.” (32).

(Dr. V. A. Seyid Muhammad)

MR. CHAIRMAN: The question is:

“That clause 97, as amended,
stand part of the Bill.”

The motion was adopted.
Clause 97, ag amended, was added to
the Bill.

Clause 98— (Amendment of Sche-
dule of Act 36 of 1963)

Amendments made-
Page 91, line 30,—
for “98" substitute “98(1)", (33).

Page 91,—
after line 32, insert—

“(2) Where the period specified in
article 127 of the Schedule to the
Limitation Act, 1963; (36 of 1963)
had expired on or before the
commencement of this Act, noth-
ing contained in sub-secton (1)
shall be construed as cnabling
such application as is referreq to in
the said artcle, to be filed after the
commencement of this Act by reason
only of the fact that a longer period
therefor is specified in the Act afore-
said by reason of the provisions of
sub-section (1)." (34)

(Dr. V. A, Seyid Muhammad)
MR. CHAIRMAN. The question is:

“That clause 98 as amended,

stand part of the Bill.”

The motion was adopted.

Clause 98, gs amended, was added to
the Bill,
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MR. CHAIRMAN. Tbe question is3

“That clause 1, Enacting Formwula
and the Title stand part af the BilL”

The motion was adopted.

Clause 1, Enacting Formula and the
Title were added to the Bill.

DR V., A, SEYID MUHAMMAD: I
move:

“That the Bill, as amended, be
passed ”

MR. CHAIRMAN, Motion moved;

“That the Bill, as amended, bhe
passed.”
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MR: CHAIRMAN: Does the Minis-
ter want te say anything in reply?

DR, V. A. SEYID MUHAMMAD:
No, Skr

MR. CHAIRMAN: The question is:

“That the Bill, ag amended, he
passed.”

The motion was adopted.

E

16.41 hrs.

STATUTORY RESOLUTION RE: DIS-
APPROVAL OF MAINTENANCE OF
INTERNAL SECURITY (AMEND-
MENT) ORDINANCE AND MAIN-
TENANCE OF INTERNAL SECURITY
(SECOND AMENDMENT) BILL.

SHRyY SOMNATH CHATTERJEE
(Burdwan): Sir, I beg to move:

“This House disapproves of the
Muinjenance of Internsl Security

{2nd Amdt.) Bill

(Amendment) Ordinance, 1976
(Ordinance No. § of 1876) promul-
gated by the President on the 16th
June, 1876.”

Since the proclamation of emergency
on 25th June 1978 the second emergency
a parallel proclamation of emergency
—in every session of this House, a
Bill 1s brought to replace an ordinance
issued during the inter-session penod
for further amendments to MISA,
making it more draconian, oppressive
and uncivilised. Today MISA has
become the all-pervading law in ths
country, although protestations are
made to the contrary. I would like to
know from the Government whether
like poverty MISA has become our
permanent fate, that the citiveng of
this country ought to realise that it
has come to stay with them to be used
by the authorities against people in all
walks of life. We have known of a
different law for the blackmarketers,
foreign exchange racketeers, hoarders,
etc. although I am against preven-
tive detention on principle, that
is a separate law. But so far as MISA
is concemed. it is really meant for ap-
plication, and it is being applied today,
quite liberally still even after the ex-
piry of more than a year after the pro-
clamation of emergency, against politi-
cal opponents, trade unionists, workers.
peasants, students, etc. Memberg of
Parhament have not been immune
from it.

I am sure no genuine believer of
civi] liberaties can be happy with a law
like preventive detention law. When
it wag incorporated in our Constitu-
tion, which is the organic law of the
country, the founding fathers were at
paing at least to make it clear that the
prevenfive detention law should be
made in cases of extreme urgencv
when the very fabric of the country
wil] be at stake. That hope was belied
and from 1950 onwards we have had
a preventive detention law. But at
least on aonearance. these wers
temvorarv laws. exfended from time
to time. unfil they lapsed in 1969 for
reasons which are known to the people



