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PROF. MADHU DANDAVATE : The
Prime Minster has saxd that 1 the heat of
the moment, the Minister may bave said
something.  If this 18 so, then, he should
have issued a statement saywng that thws
was not coriectly reported

SHRI SHYAMNANDAN MISHRA :
The hon. Prime Mimister said that it was 1n
the heat of the moment that the Mirister
reacted 1 ask you, Sir, to consider whethe;
sending & private army of 5.000 10 mvade
the citv of Poona had beeredone tn the heat
of the moment

CInterruptions)

MR SPFAKER . We pass on to the
next tem

——. o—

13 brs

STATEMENT RE PRESIDENT'S ORDER
IN RIGARD TO THE AUTHORISATION
OF FAPENDITURE OUT OF CONSOLI-
DATI'D FUND OF PONDICHERRY

MR. SPLAKER : Shnt Golhale will
now reply to the pomts rased yesterday

THE. MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRIH R.
GOKITALE) . Sir, 1 heard yesterday with
great care and attention the comments
made by hon. members on the other side
with segard to both the legality and the
propoety of the two notifications tssuecd
by the Presadent uader the Union Terntories
Act 1 will deat with both the aspects which
are clearly involved m considenng this
matter

The situation with which we were con-
cerned was both unprecedented and some-
what pecubar. We had to act in a lega)
way and » a proper way. Hon. Members
will remember that President's rule was
invoked in Pondwherry on 28th Mavch
1974 and the Assembly was disolved, They
were to pass the Voie on Account but they
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did not, as & result of which the Govera-
ment fell. The budget and finavcial stute-
ment was forwarded by that Government
to the Central Government on the 29th.
It reached here sometime in the forenoon
of 29th when Parhament was in session. The
foliowing of the procedure which is incum-
bent for laying financial matters before the
House was practically impossible on the
same day, because it 1s not a8 question of
mercly bninging a Bilt for vote on account.
We have to place the financial statement
before the House, bnng the full budget
and lor a shorter duration bring a vote on
account Bill also in the form of an Appro-
priation Bill which is to be passed by Parla-
ment  29th March was the last working
day for Parhiament in March as  Parliament
was not ssting on 30th and 3ist March and
Ist Apri. So, if the vote on a account
had to be passed by the House, it had to be
passed on the 29th, which for reasons t
mentioned just now, was not practicable
at all  When 1t was forwarded from there,
it W not as it we accepl mechancally all
the proposals which had been made by the
Union Territory for incorporation tm the
financial statement to be lawd before the
House. The proposals have to be scrutinmsed
and a proper financial statement has to be
prepared and a full budget has to be lad
before the House, and for the interim
penod, 1 order that expenditure from the
Consolidated Fund may be incutred, a
vote on sccount Bl has to be placed before
the House. Doing 1t on the 29th would
have meant printing of at least 1600 copres
if both Houses were in session, If onl.
one House was n session, it would hasc
meant prnting of at least 600 copies for
disinbution among the members, which
was a physical irapossibdity on the 20ih

But before the 31st  action had to be taken
to see that the administration of the Unon
Territory does not come (o & stasdsull

Money bad 10 be spent from e Comohda

tod Fund to catsy out the day-to-dn
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sdmmstration. Goverament has to spend
meney every day for ones reason or the other
Even for one day, unauthosised expenditure
canmot be permutied

References were made to the precedents,
particutarly Orissa 1 have carefully looked
into the facts which prevailed then when
the Rajya Sabha had to be summoned for
passing the Vote on Account Bl as well
as the budget in the case of Orinsa The
Tacts relating to Orissa cannot be compar-
able at all with the fauts prevailing in the
present situation  If 1 nught remind this
House, some of these facts which were
stated by the hon Members on the other
side were taken from a source which 1s my
source also namely the book of Shn
Shakdher, where the dates et¢  have been
ginen  But from an inierpretation of the
facts it 1s very clear that the Onissa saituation
1s not at all on par with the siteation that
s prevailing at this time

It 1s true that the Onssa Governor had
promulgated an Ordinance on the 23rd
February 1961 On the 25th February
1961 the President issucd a proctamation
under article 356 for Premidents Rule
It was conceded by the then Home Minister
that the promulgation of the Ordmnance
was not proper without having the suppie-
mentary grants passed by the Parhament
On the 6th March 1961 the Finance Minister
presented & statement regarding the supple-
mentary demands for grants. In deference
to the objection and 1n view of the advice
guen that the ordinance should not have
been promulgated, it was withdrawn by
the Premident on the !0th March 196).
On the 14th March 1961 the Appropnaton
Hill way mtroduced and passed. On the
18th March 1961 the Ragya Sabha adjourned.
It was sumunonsd to meet on the 27th
March 1961. The budget was prosented
to the Lok Sablis on the 27th March 1961,
The Demands for Geamis on Accaunt were
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taken on the 28th March 1961 and adopted.
The Orissa Appropriation (Vote on Account)
Bdl, 1961 was introduced, considersd and
passed by the Lok Sabha on the 28th March
1961 and it was transmstted to the Rajya
Sabha on the same day The Rajya Sabha
passed 1t on the 30th March 1961
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Now the difference in the situation 1s
ckar In Onssa the situation has arisen
as early as on the 23rd Februacy, or at any
rate on the 25th February 1961, that s,
quite some weeks before the financial year
came to an end on the 3tst March 1961
S0 it was proper and rnight that the
Ordinance was considered to be a wrong
step to be taken at that ume, and Govern-
ment decrded the matter to be brought
before the House which was a session,
and 1t was passed by this House Since
the Rajva Sabha was not 1n scssion by the
tume 1t had to be transmitted to the Rajva
Sabha, as there was enough tume for the
summoning of it. the Rajya Sabha wag
summoned and the proper procedure was
tollowed and 1t was passed by the Rapa
Sabha just on the last dav, on the 30th
March 1961, before the financial year came
to an end

Now see the difference between the situas
tion at that tume and the sitwation now
Here on the 28th March the Assembly s
dissolved The budget papers from the
Umon Terntory came to the Central
Government on the 29th March, sometime
about 12 O'Cloch, m the forenoon The
Government had pracucally no time to
examine the budget proposals made by the
Upton Territory, to prepare the hnancial
statement, to move the budget in the House
and withan a short duration to move a Vote
on Account Bii I submmut that, under
the circumstances, the practical difficulues
were 30 msurmountable that on the 29th
in any case the Parhament could not have
passed the Appropration Bill
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[Shri H. R. Gokhale] or has the cflsct of amending this
Constitution.” y

I want to emphasize the point that even
from the legal action taken by the Govern-
ment it is very cloar that there was not,
and nor is, any intention to by-pass Parlia-
ment. If we go through the proclamation
which was issued, that itself makes this
point clear. As hon. Members know, this
proclamation was issued by virtue of the
powers given to the President under section
31 of the Union Territories Act. Before 1
£0 to those provisions to deal with the legal
aspect, 1 want to invite the attention of the
hon. Members to article 239A. Before |
read the relevant part of the article, 1 might
mention that in the case of the Union
Ferritories mentioned in the article, in
which Pondicherry is also included, the
Act which is passed in respect of the Union
Territories is in a way a Constitution by
itself, so far as the governance of the Union
Texritories is concerned. It is not merely
a parliamentary Jegislation but it is a consti-
tutional provision under article 230A.
That articic says :

“Parhament may by law create for any
of the Umon teratories of...."

—all the Union territories are indicated
here, including Pondicherry

“(a) a body, whether elected or partly
nominated and partly elected, to
function as a Legislature for the
Union territory, or

a Council of Ministers, or both
with such constitutions, powers
and functions, in each case, as may
be specified in the law.” But what
is more important is the second part
of the srticle which says :

“Any such law as is referred to in clause
(1) shail not be deemed 10 be an amengd-
ment of this Constitution for the purposes
of article 368 notwithstanding that &t
comains any provision which amends

(b)

The importance of this is that, by making
an explicit provision in the Constitution,
it has been provided that, when parfigment
passes a law in respect of the governance
or administration of a Union tersitory,
that law, even though it might contain
provisions that are inconsistent or rspug-
nant to the other provisions of the Consti-
tution, will not be regarded as an
amendment and it will not be attacked on
the ground that it is unconstitutional. 1
am giving this prefatory statement for
the rcason that references were made in
the course of the debate to various provi-
sions of the Constitution.

There are provisions which are not exactly
similar in respect of the financial business
in the State Legslatures; in respect of
Parliament they differ to a certain extent,
but definitely differ from the pesition which
is obtammable in the Union territories for
which specific provision has been made
in the Union Territories Act.

With this background 1 would like to
submit that, what we have to look to for
finding out whether what has been done by
the President is legal or not, is not anything
else but the Union Territories Act which,
for all tegal and practical purposes, is the
Constitution which governs the administra-
tion of a Union territory. In the Union
Territories Act, there are three ar four
sections which arc important. I am sure,
you are aware of these sections. Two sec-
tions, at 4ny rate have been invoked by
the President for exercising his power in
this particular case.

Section 51, while it might appesr appa-
rently to be some what similar to anicle
356 of the Canatitation, is not parl materi
with the providon in the Comtitution;
mxmmmmsumgam
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in scope 8o far as the powers of the President
are conctrned, I may be permitied to read
it, Sir, I is a small section. I think, it is
relevant and important because the legality
of the prder has been challenged and 1 do
not want toleave anything unsaid which
will, according to me, fully justify the
legality of the order passed by Presideat
Section 51 says

“If the President, on receipt of a report
from the Administrator of a Union
territory or otherwise is satisfied —

{a) that a sitwation has arisen in
which the admmistration of the
Union termitory cannot be carried
on in accordance with the pro-
visions of this Act, or

(F) that for the proper adnurivtia-

tion....”

This is important. *

“( that for the proper adaunistration
of the Union territory it is necessary
or expedient 50 10 do *‘the Presidem
may, by order, suspend the opera-
tion of all or any of th: provisions
of this Act for such poaod b
thinks fit and make such incidental
and consequential provisions as
may apypear to him to be necessary
or expedient for administering
the Union territory in accordance
with the provisions of article 239."

Tierefore, two or three things emerge
from this section. One s, the President
hos the power in 2 particular situation which
he thinks requires the tsking over of ad-
ministeation uader him, to issue a procla-
mation #nd prociaim his tule so far as the
Union territory is concerned. In order
that the sdministration may be carried
on properly, he ias aiso been given the
power under section 51 <o suspend the
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operation of all or any of the provisions
of the Act for such period as he thinks
fit and to make such incidental and conse~
Quential provisions as may appear to bim
to be necessary or expedient for
administering the Umion territory in
accordance with the provisions of article
239. Therefore, he can certainly suspend
certain provisions of the Act. He can also
make incidental and consequential pro-
visions for the good administration of the
Union territory.

In passing 1 want to point out that the
provision in article 356 18 differenl, because
the power which the Legislature of a State,
for example, exeictses and which is given
to Parhament under article 356 is not
regarded as & conscquential power. There
s an expess provision so far as Union
territories are concerned. Whenever you
deal with a situation which anses in a
State, that situation is not the same as it
amses 1n a Umon territory where,
under specific provisions of the law, the
President can say that this is a conse-
queaual of wcidental provision which is
necessary and these are the proviswons of
the Act wiu.h are to br saspended  Now,
b, vi.ge of this power, the President as
in fact suspended some provisions of the
Act in his Proclamation. 1t 18 not relevant
10 refer to all the other prosisions, but it
is impurtant to noticc and that is why 1
mentionad that, that there was never any
intention oF is there any intention to by-
pass the Parliament becruse even there
the President in his Proclamation did say
that whenever there is any reference made
to the Union Territory legistature, that
reference will mean a reference to Parlia-
meat. The objective cleatly is that Partia-
ment is not to be by-passed. When
anyshing is to be done for the Unioa
Territory during the President's rule, the
Parfiamest, being substituted for the State
Legisiature, is still recognised and 1 submit
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respectfully, quite rightly the President
has regarded that as neocssary, by saying
that the Parlisment will take the place of

the Union Temitory legistature.

But then Section 29 of the Union Terri-
tories Act which is very relevant deals with
financial matters which is important. Sec-
tiop 29 says :

**As soon as may be, after the grants
under Section 28 have been made by the
Assembly, there shall be introduced a
Bill to provide for the appropriation out
of the Consolidated Fund of the Union
Territory, of all moni:s required to meet
the grants so made by the Assembly to
the expenditure charged on the Consoli-
dated Fund of the Union Territory, but
not exceeding in any case, the amount
shown in the statement previously laid
before the Assembly.”

Then,

“No amendments of the proposed....”
With this we are not concerned. Then
sub-section (3) is important, It says :

“Subject to the other provisions of this
Act, no money shall be withdrawn from
the Consolidated Fund of the Union
‘Territory except under appropriation
made by law passed in accordance with
the provisions of this Section.”

Now this is quite in conformity with
the idea that the Parliament shall not be
by-passed. Section 29, much less 29(3),
was suspended. It was not suspended.
The idea was that the Parliament should
exercise the financial powers in place of
the Jegistature of the Union Territary. But
the Section says :

“Subject to the other provisions of this
Act,...”

This injunction that no money will be
spent  from the Consolidated Fund is a
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general injunction burt is subject to the other
provisions of the Act. Now, what sre the
other provisions of the Act?

We may refer to Section 31 which s
another provision of the Act. We may refer
to Section 32, Section 32 is an analogy and
although it does not strictly apply in this
case, 1t 18 very important because Section
32 specifically confers powers on the
Government to direct appropristion from
the Consolidated Fund when the Fund was
first created on the formation of a Union
Territory.

Therefore granting of powets 10 the Presi-
dent for appropriation of monies is not
unusual so far as the scheme of the Act is
concerncd. But the other provisions of the
Act, of course, refer 1o Section 51 and, in
my submission, to Section 56 alo. Now,
Section 56 was specifically meant, in my
submission, for a situation which had
actually arisen on this occasion. Every one
knows and everyone conversant with the
law and the constitutional provisions knows
that there is a provision generally for a
clause or a section which deals with the
removal of difficulties because all difficulties
are not always antrcipated and in caw
difficultics come, there isa provision and a
power given in an authority so that that
difficulty which has arisen can be removed.

Now, Section 56, in terms, says that for
removal of difficultics, the President could
exercise the power. Section 56, | will
read with your permission, It says :

“If any difficulty arisea....”

‘T'he whole of it is not nelevant to the present
situation, but & part of it is relevant.

*If any difficaity arives in relation to the
transition from the provisions of uny of
the laws repealed by this {«:t.---"
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We are not concerned with this

“ . or 1 giving effect to the provi-
sions of this Act and in particular, in
relation to the constitution of the legisla-
tive assembly of any Union Terntory,
the President may, by order, do anything
0ot inconsistent with the provisions of
the Act whwh appears to him to be
necessary or expedient for the purpose
of removing the difficulty

Now, two things which are relevant for
our purpose m this connection, are that
he can do anything to remove a difficulty
for the purpose of carrying out the pro-
visions of this Act The other thing which
tt says 18 that in the removing of the difficul-
ty he can do cverything excepting that
which s inconssstent with the provisions
of this Act Now Section 29, having
terms, said that 1l s subject to the other
prowisions, being subject to Section 36,
cannol be said that the action taken here
1’ nconsistent with Section 29, because
Sectson 29, in terms, permtted action to
be taken under Section 56 and 59 by the
President to remove the difficulty

Now, I would respectfully submnt that
a difficulty of this nature, as { said in the
beginming, was unprecedented and of a
spectal type  There has been no precedent,
when practically at the end of the financal
year, when the Umon Territory adnmunsstra-
tion has to be carried out, and the President
exercises his power (o remove the difficulty

This power 18 given o the President under
Sectton 29 read wuth Section 51 and 56
1 submut that the action taken by the Presi-
dent was pecfectly legal action and fully
justified under the circumstances of the
case. | am fully convinced that what
Goveramyat bad doae 13 ant anly correct
ungder the circumitances, but 13 also legal
and cogstitghonal. The Proudential Order
wsal takss into mccount the fact that
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Parhament has to deal with this matter.
He has said, ‘Pending the sanction by
Parhament” That 18 to say, this »s only
an mterim order for removal of difficulties
and not to by-pass Parlmment This has
boen made perfectly clear in the Presidential
order Let us test this, Sir, by considering
what would have happened If the Assembly
had to dissolve on the 31st The Assembly
dissohved on the 28th What would have
happened if it dissolved on the 3ist? It
«annot be reasonably argued, (hat because
the Assembly dissolved on the 31st, from
Ist April the Administration of the Umon
Terrmtory cannot go on  This 1s the only
way of tesuing theprovisions In thws case
it dissolved on the 28th It would have
dissolved as well on the 3ist And of 1t
dissolved on the 3ist, the only remedy,
the legal remedy was this, that 1s, under
Section 51, read with Section 56 This 18
my respectful suboussion and I wish to
point out that the action of the Presudent
was jegal and constitutionai and under the
circumstances, 1t was an action which 1
submit, Sir, was a proper action

The views of the Government have been
put before the honourable house We
have put our views quite candudly and
frankly But mn the matter of financial
business, we do submut, we will go by the
wishes of the honourable House

SHRI SFZHIYAN (Kumbakonam)
1 hoard the Mimster with rapt attention
Fiest let m: proseed with the points he has
rarsed one by one  He said that the Assem-
bly got dissolved on the 28th, and that
the Budget of the Umon Termtory of
Pondicherry was resaved here o the
Foreaocon on 29th [ think by that tume
at about [ O'cdduch we raned the guestion
here based on our apprehensions that
the Constuitution has been by-passed, and
Partraracat which has been cotiusted with
the work of a State Leguslature, has boen
by-passed There 15 no Constitulional provi-
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sion ot a statutory provsion for any contem-
plation by the President or the Executive to
withdraw the smounts. If moneys are
not appropriates properly it is only misap-
propriation of public funds. Therefore
we raised the question here at about 1 O
clozk and the Chair shared our misgivings.
And the hon. Minister now comes to the
House and says that the Budget was
received in the forenoon of the 29th,

Whaat provonted th: Minister or the Gover-
nament to come the House at least before 6 O'
clock on the same day and explain the posi-
tion ? He could have told us that he received
it only at 12 O'clock and he required
soms time or we may give some  solution,
That is why he has come up before the
House.

First of all there has been a contémpt—
a callous contempt—of the procecdings of
this House. When we raised this point,
nobody todk care to explain the position
to the House. The House is the proper
foram Thrs should have been done first.
Before 1 make other observations, 1
would like to b2 enligh'ened on one thing,
The faw Minister bagan his submssion
by saying that what he did was fegal and
proper. I do not know why he thinks
that thus is legal and proper. By saying this,
doz=s be presume that (0 do something proper
hs can d> somzthing illegally 7 We are
arguing about what is legal and not
whiat he thinks as proper s Here it is
jllegal. You may think it is proper
you my think it is  practical.  But,
why don‘t you come before the House
and say that this is our diffculty.

Then, Sir, he says that  29th being
the Jast day, he hsd no other go. 30th
was there and Jist was also there, It is
not the Fabruary of a leap year with only
23 diys aldtied in a calendar. This was
the month of March there wote
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stilt two days fess—30th and 3iet.
Did he come before the Hoyse and ask
the house that this was & siturtion and this
was their difficulty that they received the
budget onty st 12 O'clock and eo they requir~
ed sonmw time. If he hedsaid that this
House sbould meet on 30th or 315t Merch,
we would have been very gled to oblige the
Government . I want (o make one thing
very clear that it is not our intention to
deny the monies to Pondicherry Govern-
ment ; it is also not our intention to scuttle
the functioning of the Government. Our
intention is to see that Parliament, in this
process, should not be by-passed, And
an unconstitutional law should not be mrde
by the highest forum of the Government
and that too by the highest executive tead
of this country.

Therefore, what prevented them 1o utilice
the opportunity of 30th and 31st March?
1 think that suggestion was made by Shri
Bosu also that we could sit on Satuiday.
But, no reply came. The only reaction
that we had was fiom the Deputy Speaker
when he made a suggestion that there i
a livewire that will convey the message.
1 think due to power failure and power
crisis that Livewire did not ‘act on 29th.

Regarding Orisa incident which we
quoted, the hon. Minister made a mention
and said that he went 10 the same sowmce,
He being a legal luminary and slso he
had been a judge of the high court

T do concede that T ey not a lawyer by
leamning or by profession and I am just
a lsyman, In this case he says that it is
different from Pondicherry. I do agrec
that Orissa is a Stuatc but Pondicherny
is 4 union territory and Orissa i u big state
of about 500 miles in size geographically
Nobody denies all that, You please reed
page 536 of the book by Shri Shakdher.
No body B going to ogomte  Pondichen)
with Orisss by sny stretch of hgination.
Whsat dors thatsay ?
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; Tor. ‘the. State, the administration -

of which has been taken over by
the President on the Proclamation
issued by him the budget of the

State, according to existing practice

is not certified by an Ordinance,
the underlying pringiple is that
no money can be spent out of
the Consolidated Fund without the
sanction of Parliament.™
Therefore, ths emphasis should be on
this. That is the underdying principle
whether it is for Pondicherry or for Orissa
or for U.P. or for Tamil Nadu. The
principle behind that is that no money
can be appropriated without the due
procass of the law that has been laid down
in the Constitution,
in this-one he says that contingency arises
for pissing the Appropriation Bill. Rajya
Sabhi is not in session and so that House
has to be sumnoned for this purpose.
There was time between  29th and  3ist.
No time factor was invohed here.
Did - you approach the House and ex-
plain the difficuluies? You simply go away
in 2 cavalier way. You simply say that you
received the badget in the forenoon and then
you come to the House after three or four
days and ‘say that you did not have time,
Was any attempt made.on the date to explain
to us that there is » difficulty? The difficulty
was not (Hat of the Executive nor of the
President. If ot all there was a difficulty,
that sbonkl have boen experienced by this
House, - Mthhisuwﬂousewhmhm
80t the power. Why should you arrogate to
yoursell the position, the power and
hvthorky" of this House. Why did
| JOu " oame: “to- the  Houwse and

u?&ﬂ%mywdﬁﬁwky?
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_themiselves the power of this House. Even

if there be difficulty, we do not want to
share it with them and we do not want
to throw the burden on them. That is the
main point.  The principle underlying
it is this. If any amount has not been
withdrawn by the due process of Jaw under
the constitutional provision, that is a clear
case of misappropriation. Whosoever has
done it, it is a misappropriation of the
highest order.

Then, the hon. Minister has said that on
that day he did not have the figures etc. 1
submit that on the same day, namely
the 29th of last month, they had issued the
Presidential order where the amount had
been indicated as Rs. $5,00,3%,000. So, it
is not a token lump amount which has been
indicated, but they have calculated this
amount and mentioned it. Why should they
not have come forward with the same
calculations before the House and said
that they required so much ? On the 29th
Mairch, they were abie 10 prepare the state-
ment giving the figures. Nothing had
prevented them from coming before the
House on the 29th ; if not on the 29th,
at least on the 30th they could have come,
or cven on the }st. Afiter all, the House
has been very obliging. On one occasion,
the Members were called for a session at
10.00 p.m. and we all came huniedly in
in order 1o make the Finance Bill proper.
We had obliged them on that oocasion.

Similarly, we would have obliged themi in
this casealso. Even if anybody had refused,
the sense of the House would have prevail-
ed, because they have got a majority, a very
conciliatory ond helpful majority. From
this side atso we would have helped in this
situation, and nobady would have prevent-
ed it. If only they bad come forward before
the House, the House also would have been
responsive enough. Thercfore, 1 do not
Mwﬁhymmtomonmlhu

' procedure. .
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Then, the hon. Minister has made use
of section 51. The other day itself 1 had
quoted this section. Today he nmde two
points. He first took up article 239 A and
then article 51:  Of course, even in section
5t of the Act itself it is clearly aids that it
has to be read with article 239. The text of
section 51, itself says ¢ ‘In accordance
with the provisions of article 239..' So,
section St has to be read with article 239,
Article 239 says in the very opening werds :

“Save as otherwise provided by Parha-
ment by law, every Union territory
shall be administered by the Presi-
dent, acting. .:“

Then, we have article 239 A which relates
to the creation of the legislature etc. T
would like to emphasisc the opening words
of article 239 namety ‘Save as otherwise pro-
vided by Parliament by law'. If Parliament
provides by law, then that can become the
exclusive of the Jurisdiction of the President
under article 239,

Theny he has quoted section 51 again
to say that the President has got the power
to suspend cettain Provisions and the
President can make such incidental or conse-
quential provisions as may appear to him
to be necessary, We have conceded this.
But what is t(he meaning of suspension ?
As | suid earlier, he has not suspended
very many sections which I had read out
the other day, such as sections 27 to 31
which deal mainly with financial questions.
Of Course, 1 concede one thing bere,
and this was a point which was raised
by Shri Somnath Chatierjee also the other
day, namely where suspension creates sny
difficulties, the incidental or consequential
things would flow out of the suspension,
bt it cannot touch those sections which -
main in fact. Even then, 1 do not think that
he is going to consider the withdrawals of
money, which is » basic power of Patlinment
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or of the legislature concerned, us ckdota!
Of consequential,

Then, he referred to section 32 in » pass-
ing way. He statod that there hid been
specific cases where the statute gave powers
to the President. I had quaoted this section
also the other day. It says ;

“The Administor may authorise such
expenditure from the Consolidated
Fund of the Union territory as
he deems necessary for a petiod
of not more than six months
beginning with the date of the
constitution of the Consolidated
Fund of the Union territory. . . ."

So, this was only for the transitional
period. At the time of the constitution of
the Consolidated Fund of the Union terri-
tory, for six months they gave this power,
1 want to know whether there is any provi-
sion giving such a power to the President
for any subsequent period. If he can guote
me some specific provision where he has the
power subsequently also, i.c. after six mon-
ths, say, on the dissolution of an Assembly,
or if he can point out any law which has
been passed by Parliament giving that power,
then I conld understand it and it would be
quite valid.

Thercfore, quoting this one in passing is
only cloud the issue before us.

Then S6—removal of  difficylties.
In regard to this case of removal of difficul-
ties, he concedes that it should not be
inconsistent with the provisions of thn
Act. Thea there are 29 and 31. These arc
two very important provisions, There
again I rely on this

“Suhject 1o the other provisions of this
Act”— :

‘Other provisions’ meass the other
HAoshoial provisiong-
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“no monsy shall be withdrawa from the
Comsotidated Fund”

There i3 a vote on account and other
things. I do not think we can stretch this.
¥ we did 80, we would be cought in & vicious
circls. You go from section 29 to 56;
again you come to 29. And you are caught
in a vicious circle. Here ‘subject to the
other provistons® is very expliotly clear.
Then we have 31, which is more rehiable.

“Notwithstanding anything in the fore-
going provisions of this Act, the
Legislative Assembly of the Union
Territory shall have power to make
any grant in advance....”

Ths Non-obstamte claus means that it
is exclusive by itself. That means, only
the Legislative Assembly here substituted
:;‘.Miammt.mmt the power to do

He poses another question : What would
happen iff the Assembly had got dissolved
on 31st March ?Our lawis not based on hypo-
thetical question, I there is a hypothetical
question he should have come before the
House and taken its advice and consent
befare doing  this.

I feedl that this fundamental power
to graat or withhold gran* to the
executive, whxh has been acclaimed
as the basic feature of Parliamentary demo-
cracy, has boen given a go-by by what has
been done. Parfiament loses its significance,
democeacy loses its meaning if the power
is taken for appropriating amounis without
adopting the proper procedure, Such a
coutss anly amounts to misappropriation.
A misspproprintion of the highest order
is beiog committed by the highest executive
of the sate in the country in the federal
set-up.  We will resist it

My poiot is very bmsic, T uppeat to the
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Prime Minister and others also. This

s not a parly question.

MR. SPEAKER : Let me know what is
the remedy.

SHRISEZHIYAN : Let them first accept
the position that the President has not got
this power and only Parliament has this
Power. Then I am prepared to sit with
them and discuss as to what we should do.
They should not do anything which is
unconstitutional, wiira vires and Hiegal.
An illegal act cannot be justified. Probably
the Law Minister may think that 1t i1s proper
(Interruptions). I appeal to the Primc Minis-
ter. This is not a party issue-DMK ADMK,
CP1 or any other. We are not involved in
thss, It is a question of thc power of
Parliament, the power of the legisiature.

SHRI INDRAJIT GUPTA : I do not
agree with that. All this proclaimed concern
for a vote on account could have been avoid-
ed if the vote on account was allowed to be
passed there. But there was unseemly
haste to topple the Ministry and from
that followed these unseemly things.

SHRI SEZHIYAN : What was done
there was constitutional ; what 15 oow
being done here 1s unconstitutional and iliegal.
SHRI INDRAJT GUPTA : Felony is
compounded.

SHRI SEZRIYAN : I would request Shr
Gupta aot to mix the political issue with
this. This m a cooshiutional ssue. |
may happen tomorrow in Kerala: « can
happen anywhere. This 1 a point concerne
ing the supremacy of the legislature to
grant funds, That has been croded. Tt
is not & question of this Government
or that Government falling.

Thercfore, I want your ruling om ths.
The haste displayed by Government has not
only been indecent; it has been undemo-
cratic and unconstitutional. 1 look forward
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[Shri Sezhiyan]
to you and to the Leader of the House to
uphold the power, supremacy and dignity of
the Legislature, I am not saying Parliament
alone but legislature in general over the exe-
cutive. Once you refuse to consede this point.
you can take it from me that the Parlia-
mentary system has no meaning at all
in this country.
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“Subject to the other provisions of this
Act, no money shall be withdrawn
from the Consolidated Fund of
the Union territory except under
appropriation made by law passed
in accordance with the provisions
of this section.”

T FTETIIT B g1 114(3) 37 =2 & -

“Subject to the provisions of articles
115 and 116, no money shall be
withdrawn from the Consolidated
Fund of India except under appro-
priation made by law passed in
accordance with the provisions
of this article.”
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MR. SPEAKER : He quoted section
36 of Unmion Territory Act

Mg scar Tarogr g 56 fover
*ax #d4
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SHRI SHYAMNANDAN MDHRA
(Bagusorad) : Bir. 20y submission 15, that the
hon. Law Blinlator has tried to create
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an dlusion that the Unmion Terntories
function m a world of their own and no
financial rules and procedures, as apphed
to the States or the Centre, apply to then.
This 1 inxdeed not far  This indeed is not
correct Ths is the overwhelmung rmpression
which the hon  Law Minister has tried
to create that they funcion ma umiverse of
their own, and that the financual rules and
procedures do not apply to the Umon Tern-
tories Now 1f he did not mean that, then, §
take 1t the same rules and procedures apply
to the financial admimustration of the umon
territory, as apphed to the States and the
Centre That bewmg so all those powers
which belong to the Umon terntory’s
lemslatite are now transferred to thus
Parhament and those rules and procedures
are abo transferred to the Centre, that
s to the Parbament of india Since the
reicvant (lauses in the Union Terntores
Act had not been suspended those powers
come with added coafirmauon to the Parha-
ment Otherwise, if the President had
thought those powers should not apply
those financial rules and procedures should
not spply then, the President i s wis-
dom, would have suspenied those clauses
of the Umon Termtones Act  Since the
President did not think 1t fit to do <o, those
rales and procedures now come to us for
adnumstration and application That being
so why hauve those rules and procedures
been waived in the present case ”

Now the hon  Law Mimster has tned
to say thatthere was an un-precedeated
atuation created 1n the given set of circums-
wnces 1 do concede that there was an
un-precedented situation  But, to my mnd
the un-precedented  situation called for
extraordinary steps, {or passing the legisla-
100 that s contemplated under the Act.
We should have taken evtrmordinsty
steps for putung  the Vote on Account
through this House anc through the
other House This s clearhy demanded
by the Constitution Extraordinary step~—
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[Shri Shyam Nandat Mishra]

sot an illegal step, but a Jegal step—should
Bave been taken,  He should have taken
extraordinry steps by calling for the sittings
of the House even on the holidays. If
the Government came beforc us to
get assent 10 such a measure, then we
as e House of the People would have
been in a posibon to give the assent
After securing the assent of the House
of the people, the Goverament would have
issued an Ordinance which would
have had the force of a legislation,
They bave tried to do it thiough an
order and the enormity of passing an
order cannot be ignored by Psrhament.
Ordinance is a form of legislation and that
this would have to be regularised later
on.

MR. SPEAKER Your previous
arguments have been negatived by this new
suggestion.

SHRI SHYAMNANDAN MISHRA :
No Sir.

MR. SPEAKER : Thu is what happened
in Orissa. The ordinance had to be with-
drawn.

SHRI SYHAMNANDAN MISHRA :
After the assent of the House, Isay. Asl
said yesterday, it is the House of the
People and not Parliament which is
mentioned in article 357(c).

If it is granied that the same rules and
prooedures apply to the Union Territories
also, Parlisment would bring to boar the
relevant article of the Cooltitution.

It would not be right to submit thet the
Parlisment in exercising ite funtions under
the Union Territores Act would be fresing
itself from the fundamental constrafnts
imposed by the Constitution. Do you think
that Parlismont, which has to prolect and
defend the Constitution and alo 1o sapply
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the Constitution to various sapects of the
sdministration will go outside the soope
of the Conatitution?  Parlament has 2
dual role which is not extinguished sincs the
minister says that it is only the Union
Territories Act which will govers the
Parliament in adminis’ering the Uniom
Territory. Parliament will function under
the fuadamental constraints of the Consti~
tution. Parliament cannot diver! itself from
them, So, the Law Minister in urging
before the Howse that an unprecadented
situation had arisen and therefore an illegal
act had to be regorted to has not been fair
to the House. Thete could hawe been a
Iegal act for the same purpose. The legal
actwas that theassent of the House of the
People could have been taken and then
sn ordmance issued. 1 conoede that
this is not wholly desirable. I the
voie on account requires to be passod
that would require the approval of both
the Houses. Since the other House was
not in session. 1 suggested this balf-way
measure—that the assent of this House
taken even on & holiday and then an
ordinance coulkd have been issued,
which at Jeast s a form of
legisiation. But the order is not legal, o
15 something arbitrary. It does not reguire
10 be passed again by the House. But the
ordinance wotdd require to be pussed by
the House later. So, there was u propey sier
indicated in this matter which they did not
take. But my further submision to the Chalir
would be, if the Chair was indulgent enough
10 the bon. Law Minister yesterday
to give one day's time the Chalr should
be induigent esough to us sleo to give
further time to comsider this matter, %0
that we cia come forward wilh somc
constructive proposals to fisd & way oul
of the cuf-de-sap in which wi find porselves

SHRI HN. MUKERJBE (Calcuta—
North Eset) : Could §very sbortly sugses!
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that since Government avoidably or
unavoidebly, ooncede that they have
disregavded Pucliament to the extent
of not having come before us on the 29th,
Government should submit st with an ap-
propriste word of apology to this House,
and then mestings could be held, not noces-
sasify in this House but 1n some other forum,
to find a way ou! of this imbrogho That
coudd be done very eassly with some hand-
some word or whatever you call it

SHRI H.R. GOKHALE , Ecveryone of
these arguments was made  yeslerday and
1 do not sse any single n:w  pont, and
everyone of them 1 have dealt with 1n my
opemng speech [ would hke to mention

only two things now

A referente was made that 1, as it were,
gave the mpression that so far as the Umion
Tertkorica arc conterned, they are not to
be governed by a procedure which apples
to financia. matters I did not say any thing
fike that. How can any swh imptession
arise 7 All that [ clearly said was that the
powers of the Assembly of the Umion Tern-
tory are not to be exercused by Parhament,
when the Pariiamenat functions as an
Assemibly and follow the same procedure
whuch the Asaembly follows. and that proce-
dure 1 claborstely given 1n the Umon
Terntarwes Act, which I concede wiil have
to be followgd by Parhameat before the
Fiaancisl Bill is passed.

1 ant not desling with the whole ground
again, | amn dealing with only one or two
points.

SHRI SHYAMNANDAN MISHRA . S,
you wonld be plessed 1o recall that the
bon. Law Minister has said that acticle 239
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article 368 would not apply. But the

Article 368 relates only to the procedure for
the amendment of the Constuution
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SHRI BHOGENDRA JHA . (Jamagar):
Afier hearing the Law Mnister onc gets
the impression that in spate of all the labour
that he has made, he has actually no case
to defend but he lacks the courage to admit
the mistake There 18 no party question
here  Thus 15 a clear cut case’ of discegard-
ing Parhament 1f we accept this position,
then it would be a bad precedent for the
future S0, I would request you, Sir, not
to ailow the Government to lay the papers
on the Table It would be better for the
Government to have the courage 10 admat
the mistake

MR SPEAKER After listening to the
pomnts raised yesterday and after histening
to the reply given by the Law Manuster, my
view 15 that the finincial procedures and
monecy grants are purely within the juris-
digtion of this Parhament The Law
Manister, after saying everything in defence
of the action of the Government, said very
appropniately at the end of his speech that
ff e is not correct 1n any way, he 13 in the
hands of Padiament

14 hrs. M

Secondly, 1 am not gowng to aliow this
order to be laxd on the Table of the House
at present.  As suggesied by Shn Sezhiyan,
Shri Shyamnandan Mishra, Prof. Mukerjee
and some other friends, we have to find 8
way-out, if there was some lapse or some
omisston, we shall have to find a remedy,
J thask, 1t is better that the Law Mmister
and the Finance Munsster jom us at owx
meoeting which I may call . ...

SHRI S.M. BANERJEE (Kanpur) « what
about calling the Attorney-General *

MR. SPEAKER : Whatever be the
tapses, we must find & way-out  Afier all,
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[Mr. Speaker.)
Pondicherry is in India, On broader conai-
derations, I will call a meeting of the leaders
of paties in which the Finance Minister
and Law Minister may participate. Do
you want the meeting to be held today ?
Let us meet the day after tomorrow at
4.00 pm.

SHR1 S.M. BANERIJEE :
is a holiday.

MR. SPEAKER : The holidays have
played havoc on him. If there were n»
holidays, there would have been no
difficulty.

Now we pass on to the next business,

Tomotrow

Re PROPOSED STRIKE BY GENERAL
INSURANCE EMPLOYEES

SHRI S. M. BANERJEE: (Kanpur): Sir,
1 want your permission to make a submis-
sion.

MR. SPEAKER : Kindly give something
in writing.

SHRI S. M. BANERIJEE : This 1s about
the pronosed strike by the General Insunance
Employecs: they rc going on strike from
8th April, 1974,

The Genersl Insurance empioyces are
agitated over the attitude of the Govern-
ment who have not accepted the agreement
reached between the ARl India General
Insurence Employees’ Association and the
Corporation. You had allowed a guestion
here, Sir. where the Finance Minister re-
plied that negotiations were going on. [
am told today that the negottations have
failed because of the rigid attitude of the
Finance Minisiry  The General Inswrance
Employess' Association have givea a call
and have also written a Jetter to the Finance
Minister that, if no negotiated settiement
s reached, they would be at Hberty to go
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Poliey of whewt 1DTETE (D)
on strike from the 8th Apeil, 1974, This
is purely a Central matter, The Finance
Minister and the Deputy Minister are
here. 1 am surprised that an agresment
reached with the Corporation is not being
accepted by the Finanoe Ministry. I would
request you to ask the Finance Minister
to make a statement on the Sth April, to
avoid the mpending striks. If the st1ike
takes place, they will be solely responsible
for that. On behalf of the Association,
1 request you, Sir, to ask the Finance
Minister to make a stutement. Otherwise,
there will be an alt India strike.

14.04 brs.

DISCUSSION RE : PROCUREMENT
AND PRICING POLICY OF WHEAT
FOR 1974-75 SEASON

MR. SPEAKER : There is & motion by
Shri B.V. Naik and Shri Madhu Limaye
to raise a discussion on the statement made
by the Midister of agriculture in the House
on the 28th March, 1974, regarding the
procurement and pricing policy of wheat
for the 1974-75 season. The time allotted
is five hours.

Sha B.V. Niik,

SHRI B.V. NAIK (Kansra) : The pricing
policy for wheat and also the policy in regard
to procurement which the Hon, Minister
for Food and Agriculture has taid on the
Table, afier a considershle amount of
experience which he has gained in the course
of the last many yoars, whils in brief it can
be described as a sort of s realistic step may
also be considered 95 a sort of & compromise
with the realitics that have boen prevailing
i this sub-continent,

And onc of the bardest reslities is the
viclence, the violent in 1B wub-comtinent
which has erupted right from Oujarst to
Mabarssiiira aod many wwbun cuires
the eounisy.



