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PROF. MADHU DANDAVATE : The 
Prime Minister has Mid that tn the hent of 
the moment, the Minister may have said 
something. If this is ?o, then, he should 
have issued a statement saying that this 
was not coriectly reported

SHRI SHYAMNANDAN MISHRA : 
The hon. Prime Minister said that it was in 
the heat of the moment that the Minster 
reacted I ask you, Sir, to consider whether 
sending a private arm> oi 5.000 to invade 
the citv of Poona had beeirdone tn the heat 
of the moment

{interruptions)

MR SPFAKtR . We pass on to the 
next item

13 fcrs
STATEMENT RE PRESIDENTS ORDER 
IN RHGARD TO THE AUTHORISATION 
Ob FVPENDITURE OL'T OF CONSOLI- 
DATTD FUND OF PONDICHERRY

MR. SPEAKER : Shn GoLhate wilt 
now reply to the points raised yesterday

THE MINISTER Ob LAW, JUSTICE 
AND COMPANY AH* AIRS (SHRI H R. 
GOKHALfc) . Sir. 1 heard yetterda* with 
great care and attention the comment* 
made b> hon. members on the othrr side 
with legard to both the legality and the 
propriety of the two notifications mucd 
by the President under the Unton Tcrntoi;es 
Act I will deal with both the aspects which 
are clearly involved in considering this 
matter

The situation with which we were con-
cerned was both unprecedented and some* 
what peculiar. We had to act m a legal 
way and m a proper way. Hon. Members 
win remember that Presidents rule was 
invoked In Pondicherry on 2Sth March
1974 and the Assembly was dissolved, tin y  
were to pats the Volt on Account but they
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did not, as a result of which the Govern-
ment fell. The budget and financial state-
ment was forwarded by that Government 
to the Central Government on the 29th. 
It reached here sometime in the forenoon 
of 29th when Parliament was In session. The 
following of the procedure which is incum-
bent for laying financial matters before the 
House was practically impossible on the 
same day, because it is not a question of 
merely banging a Bill for vote on account. 
We have to place the financial statement 
before the House, bnng the full budget 
and lor a shorter duration bring a vote on 
account Bill also in the form of an Appro-
priation Bill which is to be passed by Parlia-
ment 29th March wait the last working 
day for Parliament m March as Parliament 
wav not sitting on 30th and 31st March and 
1st Apm. So, if the vote on a account 
had to be passed by the House, it had to be 
passed on the 29th, which for reasons 1 
mentioned just now, was not practicable 
at all When it wav forwarded from there, 
it is not as it we accept mechanically all 
the proposals wtnch had been made by the 
Union Territory for incorporation in the 
financial statement to be laid before the 
House. The proposals have to be scrutinised 
and a proper financial statement has to be 
prepared and a full budget has to be laid 
before the House, and for the interim 
penod. in order that expenditure from the 
Consolidated Fund may be incurred, a 
vote on account Bill has to be placed before 
the House. Doing it on the 29th would 
have meant printing of at least 1<JOO copies 
if both Houses were in session. If onl. 
one House was tn session, it would ha\c 
meant printing of at least 600 copies for 
distribution among the members, whkh 
was a physical impossibility on Hie 29th 
But before the 31«t action had to be taken 
to see that the administration of the Union 
Territory does not tom* tn ft standstill
Money had to be spent ftwn«ieCon*oI»da
ted Furtd to awry oat iSm diy-to-d*'



administration* Government has to spend taken on the 28th March 1961 and adopted.
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money every day for one reason or the other 
Even for one day, unauthorised expenditure 
cannot be permitted

References were made to the precedents, 
particularly Orissa 1 have carefully looked 
into the facts which prevailed then when 
the Rajya Sabha had to be summoned for 
passing the Vote on Account Bdl as well 
as the budget in the case of Orissa The 
Tacts relating to Orissa cannot be compar-
able at all with the facts prevailing in the 
present situation If I might remind this 
House, some of these facts which were 
stated b> the hon Members on the other 
side were taken from a source which is m> 
source also namely the book of Shn 
Shakdher, where the date* etc have been 
gtscn But from an interpretation of the 
facts it is \er> clear that the Orissa situation 
is not at all on par with the situation that 
is prevailing at this time

It is true that the Orissa Governor had 
promulgated an Ordinance on the 23rd 
february 1961 On the 25th February 
1961 the President issued a proclamation 
under article 556 for President's Rule 
It was conceded b> the then Home Minister 
that the promulgation of the Ordinance 
Mas not proper without ha>mg the supple* 
mentary grants passed b> the Parliament 
On the 6th March 1961 the Finance Minister 
presented a statement regarding the supple-
mentary demands for grants. In deference 
to the obtecnon and in stew of the advice 
gnen that the ordinance should not have 
been promulgated, H was withdrawn by 
the President on the 10th March 196). 
On the 14th March 1961 the Appropriation 
Hill was introduced and passed). On the 
i*th March 1961 the Rajya Sabha adjourned. 
<t waa summoned to meat on the 27th 
March 1961. The budget was presented 
to the Lok Sabha on the 27th Maroh 1961. 
The Demands for Grants on Account were

Tbe Orissa Appropriation (Vote on Account) 
BiH, 1961 was introduced, considered and 
passed by the Lok Sabha on the 28th March 
1961 and it was transmuted to the Rajya - 
Sabha on the same day Hie Rajya Sabha 
passed it on the 30th March 1961

Now the difference in the situation is 
dear In Orissa the situation has arisen 
as early as on the 23rd February, or at any 
rate on the 25th February 1961, that is, 
quite some weeks before the financial year 
came to an end on the Mst March 1961 
So it was proper and right that the 
Ordinance was considered to be a wrong 
step to be taken at that time, and Govern* 
men I decided the matter to be brought 
before the House which was in session, 
and it was passed by this House Since 
the Rajva Sabha was not in session by the 
time it had to be transmitted to the Rajya 
Sabha, as there was enough time for the 
summoning of it, the Rajya Sabha was 
summoned and the proper procedure w-as 
followed and it was passed by the Rajya 
Sabha just on the last dav, on the 30th 
March 1961, before the financial year came 
to an end

Now see the difference between the situa-
tion at that time and the situation now 
Here on the 28th March the Assembly is 
dissolved The budget papers from the 
Union Territory came to the Central 
Government on the 29th March, sometime 
about 12 O'Cloci, m the forenoon The 
Government had practically no time to 
examine the budget proposals made by the 
Union Territory', to prepare the financial 
statement, to move the budget in the House 
and withm a short duration to move a Vote 
on Account Bill I submit that, under 
the circumstances, the practical difficulties 
were so insurmountable that on the 29th 
in any case the Parliament could not have 
passed the Appropriation Bill
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(Shri H. R. Gokhale]
I want to emphasize the point that even 

from the legal action taken by the Govern-
ment it is very clear that there was not, 
and nor to, any intention to by-pass Parlia-
ment. If we go through the proclamation 
which was issued, that itself makes this 
point clear. As hon. Members know, this 
proclamation was issued by virtue of the 
powers given to the President under section 
51 of the Union Territories Act. Before 1 
go to those provisions to deal with the legal 
aspect, 1 want to invite the attention of the 
hon. Members to article 239A. Before I 
mad the relevant part of the article, I might 
mention that- in the case of the Union 
Territories mentioned in the article, in 
which Pondicherry is also included, the 
Act which is passed in respect of the Union 
Territories is in a way a Constitution by 
itself. m> far as thr governance of the Union 
Territories is concerned. It is not merely 
a parliamentary legislation but it is a consti-
tutional provision under article 239A. 
That article says :

“Parliament may by law create for any 
of the Union territories of__ **

—all the Union territories are indicated 
here, including Pondicherry

“(a) a body, whether elected or partly 
nominated and partly elected, to 
function as a Legislature for the 
Union territory, or

(b) a Council of Ministers, or both 
with such constitutions, powers 
and functions, in each case, as may 
be specified in the law.** But what 
is more important is the second part 
of the article which says :

“ Any such law as is referred to in clause 
<1) shall not be deemed to be an amend-
ment of this Constitution for the purposes 
of article 368 notwithstanding that it 
contains any provision which amends
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or has the effect of amen#sg this 
Constitution."

The importance of this is that, by making 
an explicit provision in the Constitution, 
it has been provided that* when parliament 
passes a law in respect of the governance 
or administration of a Union territory, 
that law, even though it might contain 
provisions that are inconsistent or repug-
nant to the other provisions of the Consti-
tution, will not be regarded as an 
amendment and it will not be attacked on 
the ground that it is unconstitutional. 1 
am giving this prefatory statement for 
the reason that references were made in 
the course of the debate to various provi-
sions of the Constitution.

There are provisions which arc not exactly 
similar in respect of the financial business 
in the State Legislatures; in respect of 
Parliament they differ to a certain extent, 
but definitely differ from the position which 
is obtainable in the Union territories for 
which specific provision has been made 
in the Union Territories Act.

With this background I would like to 
submit that, what we have to look to for 
finding out whether what has been done by 
the President is legal or not, is not anything 
else but the Union Territories Act which, 
for, all legal and practical purposes, b  the 
Constitution which governs the administra-
tion of a Union territory. In the Union 
Territories Act, then are three or four 
sections which acre important, I am sure, 
you are aware of these sections. Two sec-
tions, at Any rate have been invoked by 
the President for exercising bit power in 
this particular case.

Section 51, while it might appear appa-
rently to be some what similar to trUclc 
356 of the Constitution, is not pari mrnarfo 
wftli the provision in the Constitution; 
and I submit that artitie 5* is much wider



in scope*# far at the powers of the Pre«id«nt 
are concerned. I may be permitted ter read 
it, Sir, It is a smalt section. I think, it is 
relevant and important because the legality 
of the order has been challenged and I do 
not want to‘leave anything unsaid which 
will, according to me. fully justify the 
legality of the order passed by President 
Section 51 says ;

“ If the President, on receipt of a report 
from the Administrator of a Union 
territory or otherwise is satisfied —

(a) that a situation has arisen in 
which the administration of the 
Union territory cannot be carried 
on m accordance with the pro*
\ isiom of this Act, or

<*») that for the proper uc!msr l o -
tion. . . . ”

This is important. *

“(b) that for the proper adaimistrauon 
of the Union territory it is necessary 
or expedient so io do “the President 
may, by order, suspend the opera-
tion of all or any of th.* provision* 
of this Act for such p-vud t> iw 
thinks fit and make such incidental 
and consequential provisions as 
may appear to him to be necessary 
or expedient for administering 
the Union territory in accordance 
with the provisions of article 239"

Therefore, two or three things emerge 
from this section. One is, the President 
has the power in * particular situation which 
lie thinks requires the taking over of ad-
ministration natter him, to issue a procla-
mation lad  proclaim his rule so far as the 
Union territory is concerned. In order 
th*t the administration may be carried 
on properly, he has also been given the 
P<w*r under section Si to suspend the
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operation of all or any of the provisions 
of the Acs for such period as he thinks 
fit and to make such incidental and conse-
quential provisions as may appear to him 
to be necessary or expedient for 
administering the Union territory in 
accordance with the provisions of article 
239. Therefore, he can certainly suspend 
certain provisions of the Act. He can also 
make incidental and consequential pro-
visions for the good administration of the 
Union territory.

In passing I want to point out that the 
provision in article 356 is different, because 
the power which the Legislature of a State, 
for example, exetctses and which is given 
to Parliament under article 356 is not 
regarded as a consequential power. There 
is arv exp'ess provision so far as Union 
territories are concerned. Whenever you 
deal with a situation which arises in a 
State, that situation is not the same as it 
araes in a Union territory where, 
under specific provisions of the law% the 
President can say that this is a conse-
quential ot incidental provision which is 
necessary and these are the provisions of 
the Act wlii-h are to be suspended Now, 
Io vi..ae of this power, the President as 
in fact suspended some provisions of the 
Act in his Proclamation. It is not relevant 
to refer to all the other pro\ isions, but it 
is important to notice and that is why I 
mentioned that, that there was never any 
intention or is there any intention to by-
pass the Parliament bee use even there 
the President in his Proclamation did say 
that whenever there is any reference made 
to the Union Territory W^islature, that 
reference will mean a reference to Parlia-
ment The objective clearly is that Par'ia- 
raent Is not to be by-passed. When 
anything is to be done for the Union 
Territory during the President's rule, the 
Parliament, being substituted for the State 
Legislature, is still recognised and I submit



(Shri H. R. Gokhale]
respectfully, quite rightly the President 
has regarded that as necessary, by saying 
that the Parliament will take the place of 
the Union Territory legislature.

But then Section 29 of the (Joion Terri-
tories Act which is very relevant deals with 
financial matters which is impoitant. Sec-
tion 29 says :

“As soon as may be, after the grants 
under Section 28 have been made by the 
Assembly, there shall be introduced a 
Bill to provide for the appropriation out 
of the Consolidated Fund of the Union 
Territory, of all monies required to meet 
the grants so made by the Assembly to 
the expenditure charged on the Consoli-
dated Fund of the Union Territory* but 
not exceeding in any case, the amount 
shown in the statement previously laid 
before the Assembly.”

Then,
“No amendments of the proposed —  ” 
With this wc are not concerned. Then 

subjection (3) is important. It says :

“Subject to the other provisions of this 
Act, no money shall be withdrawn from 
the Consolidated Fund of the Union 
Territory except under appropriation 
made by law passed in accordance with 
the provisions of this Section/'

Now this is quite in conformity with 
the idea that the Parliament shall not be 
by-passed. Section 29, rawh less 29(3), 
was suspended. It was not suspended. 
The idea was that the Parliament should 
exercise the financial powers in place of 
the legislature of the Union Territory. But 
the Section says ;

“Subject to the other provisions of this
A c*....”

This injunction that no money will be 
•peat from the Consolidated Fund is a

215 Expenditure out o f APRIL W 4  Pondicherry Com, 211
Fund (Si.)

general injunction but is subject to the other 
provisions of the Act. Now, what are the 
other provisions of th* Act?

We may refer to Section 31 which is 
another provision of the Act. We may refer 
to Section 32. Section 32 is an analogy and 
although it does not strictly apply in this 
case, it is very important because Section 
32 specifically confers powers on the 
Government to direct appropriation from 
the Consolidated Fund when the Fund was 
first created on the formation of a Union 
Territory.

Therefore granting of poweft to the Presi-
dent for appropriation of monies is not 
unusual so far as the scheme of the Act is 
concerned. But the other provisions of the 
Act, of course, refer to Section 51 and, in 
my submission, to Section 56 also. Now, 
Section 56 was specifically meant, in my 
submission, for a situation which had 
actually arisen on this occasion. Every one 
knows and everyone conversant with the 
law and the constitutional provisions knows 
that there is a provision generally for a 
clause or a section which deals with the 
removal of difficulties because all difficulties 
are not always anticipated and in case 
difficulties come, there is a provision and a 
power given in an authority so that that 
difficulty which has arisen can be removed.

Now, Section 56. in terms, says that for 
removal of difficulties, the President could 
exercise the power. Section 56, I will 
read with your permission. It says :

“If any difficulty arises.. . . ”
The whole of it is not relevant to the present 
situation, but a part of it Is relevant.

“If any difficulty arise* in relation to tlie
transition from the provisions of vS
the law* repealed A c t....”
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We are not concerned with this

“ . or m giving effect to the provi-
sion* of this Act and in particular, in 
relation to the constitution of the legisla-
tive assembly of any Union Territory, 
the President may, by order, do anything 
not inconsistent with the provisions of 
the Act which appears to him to be 
necessary or expedient for the purpose 
of removing the difficulty ”

Now, two things which arc relevant for 
our purpose in this connection, are that 
he can do anything to remove a difficulty 
for the purpcne of carrying out the pro-
visions of thts Act The other thing which 
tt says is that in the removing of the difficul-
ty he can do everything excepting that 
which is inconsistent with the provisions 
of this Act Now Section 29, having m 
terms, said that it is subject to the other 
provisions, being subject to Section 56, it 
cannot be said that the action taken here 
is inconsistent with Section 29, because 
Section 29, m terms, permitted action to 
be taken under Section 56 and 59 by the 
President to remove the difficulty

Now, I would respectfully submit that 
a difficulty of this nature, as I said tn the 
beginning, was unprecedented and of a 
special type There has been no precedent, 
when practically at the end of the financial 
year, when the Union Territory administra-
tion hav to be earned out, and the President 
exercises his power to remove the difficulty

rhis power is given to the President under 
Section 29 read with Section 51 and 56 
I submit that the action taken by the presi-
dent was perfectly legal action and fully 
justtfed under the circumstances of the 
case. 1 am fully convinced that what 
G^varamsnt had done is not only correct 
uryjer the circumitanees, but is also legal 
and ccKtttttahoiiftL The Prudential Order 
"*slf taksi into account the fact that
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Parliament has to deal with this matter. 
He has said. ‘Pending the sanction by 
Parliament* That is to say, this is only 
an interim order for removal of difficulties 
and not to by-pass Parliament This has 
been made perfectly clear in the Presidential 
order Let us test this, Sir, by considering 
what would have happened if the Assembly 
had to dissolve on the 31st The Assembly 
dissolved on the 28th What would have 
happened if it dissolved on the 31st7 It 
cannot be reasonabl> argued, that because 
the Assembly dissolved on the 31st, from 
1st April the Administration of the Union 
Territory cannot go on This is the only 
way of testing the provisions In this case 
it dissolved on the 28th It would have 
dissolved as well on the 31st And if it 
dissolved on the 31st, the only remedy, 
the legal remedy was this, that is, under 
Section 51, read with Section 56 This is 
my respectful submission and I wish to 
point out that the action of the President 
was legal and constitutional and under the 
circumstances, it was an action which 1 
submit. Sir, was a proper action

The views of the Government have been 
put before the honourable house We 
have put our views quite candidly and 
frankly But tn the matter of financial 
business, we do submit, wc will go by the 
wishes of the honourable House

SHRI SF7HIYAN (Kumbakonam)
1 heard the Minister with rapt attention 
Fust let ms proceed with the points he has 
raised one by one He said that the Assem-
bly got dissolved on the 28th, and that 
the Budget of the Union Territory cvf 
Pondicherry was revived here in the 
Forenoon on 29th I thmk by that time 
at about I O'clock we raised the question 
here b&sed on our apprehensions that 
the Constitution has been by-passed, and 
Parliament which has been cntiusted with 
the work of a State Legislature, has been 
by*passed There is no Constitutional provi-
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sion or a statutory provsi<«i for any contem-
plation by the President or tbe Executive to 
withdraw the amounts. If moneys are 
not appropriate** properly it is only misap-
propriation of public funds. Therefore 
we raised the question here at about 1 O' 
clo?k and the Ghsir shared our misgivings. 
And the hon. Minister now comes to the 
House and says that the Budget was 
received in the forenoon of tbe 29th.

W n  it prevented th: Minister or the Gover-
nment to come the House at least before 6 O’ 
clock on the same day and explain the posi-
tion ?  He c d u M have told us that he received 
it only at 12 O'clock and he required 
some time or we may give some solution. 
Tbut is why he has come up before the 
House.

First of alt there ha< been a contempt— 
a callous contempt—of the proceedings of 
this House. When we raised this point, 
nobody took care to explain the position 
to the House. The House is the proper 
forum Th« should have been done first. 
Before I mike other observations, 1 
would like to be eniigh’ened on one thing. 
The Uw Minister begin his submission 
by saying that what he did was legal and 
proper. I do not know why he thinks 
that this is legal and proper. By saying this, 
doe* be presume that to do something proper 
h i can da southing illegally ? We are 
arguing about what is legal and not 
whit he thinks as proper Here it is 
illegal. You may think it is proper 
you mxy think It Is practical. But, 
why don‘t you come before tbe House 
and say thit this is our difficulty.

Then, Sir, he says that 29th being 
the last day, be had no other go, 30th 
was there and 3!st was also them. It is 
not the February of a leap year with only 
2? diy* all3tied in a calendar. This jvas 
the month of Match there *#6
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still two days less-~30th and IM . 
Did he come before the House *ad ask 
the house that this was a sftoritan and this 
was their difficulty thit .they received the 
budget only at 12 O’clock and so they requir-
ed some time. If he had said that this 
House should meet on 30th pr 31st Mf rch, 
we would have been very gted to oblige the 
Government . I want to make one thing 
very clear that it is not our intention to 
deny the monies to Pondicherry Govern-
ment ; it is also not our Intention to scuttle 
the functioning of the Government. Our 
intention Is to see that Parliament, in this 
process, should not be by-passed. And 
an unconstitutional law should not benwde 
by the highest forum of the Government 
and that too by the highest executive he»d 
of this country.

Therefore, what prevented them to utilise 
the opportunity of 30th and 31st March? 
1 think that suggestion was made by Shri 
Bosu also that we could sit on Satuiday. 
But, no reply came. Tbe only reaction 
that we had was from the Deputy Speaker 
when he made a suggestion that there Is 
a tivewire that wiU convey the message. 
I think due to power failure and power 
crisis that ltvewire did not act on 29th.

Regarding Orissa incident which we 
quoted, the hon. Minister made a mention 
and said that he wen* to the same source. 
He being a legal luminary and also he 
had been a judge of the high court

! do concede that I f m not a lawyer b> 
learning or by profession and 1 am just 
a layman. In this case he says that it is 
dififerent from Pondicherry. I do Agree 
that Orissa is a State but Poftdfcherr* 
is a onion territory and Orissa hi a big state 
of about 500 miles in site geographical!) 
Nobody denies an that. You please read 
page 336 of the book by Shri gAskdhcf. 
Ho body H going to equate Pondkben> 
with Orissa toy any stretch of imagination 
What does th*t*ay ?

3, 1974 Poarftefafry Com.



“ For theapproprtation of tbe money 
for the State, tbe administration 
of which has been taken over by 
the President on the Proclamation 
issued by Him the budget of (he 
State, according to existing practice 
is not certified by an Ordinance, 
the underlying principle is that 
no money can be spent out of 
the Consolidated Fund without the 
sanction of Parliament

Therefore, th» emphasis should be on 
this. That is the underlying principle 
whether it is for Pondicherry or for OrLvsa 
or for U P. or for Tamil Nadu. The 
principle bchirul tint is that m> money 
can be appropriated without the due 
projc>s of the taw that has been laid down 
in the Constitution.

In this one he says that contingency arises 
for pming the Appropriation Bill. Rajya 
S*bhi Hr not in session and so that House 
has to be sumnonei for this, purpose. 
There was tune between 29th and 31st, 
No time factor was involved here. 
Did you approach the House and ex-
plain the difficulties? You simply go away 
in a cavalier way. You simply say that you 
received the budget in the forenoon and then 
you convc to the House after three or four 
dayi and say that you did not have time. 
Was any attempt madeon the date to explain 
to u> that there is a difficulty ? The difficulty 
was not that of the Executive nor of the 
President. If tit all there was a difficulty, 
that should have been experienced by this 
House. And this is the House which has 
got the power. Why should you arrogate to 
yourself the position, the power and 
authority of this Home. Why did 
not you come to the House and 
say. .;<*«». your difficulty?
The HoUse would have appreciated the 
di&ulty or j ^  k and would have devised 
ways to it. Therefore, my submission 
w■ that Oovertttamt have appropriated - to '
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themselves the power of this House. Even 
if there be difficulty, we do not want to 
share it with them and we do not want 
to throw the burden on them. That is the 
main point. The principle underlying 
it is this. If any amount has not been 
withdrawn by the due process of law under 
the constitutional provision, that is & d ea r 
case of misappropriation. Whosoever has 
done it. it is a misappropriation of the 
highest order.

Then, the hon. Minister has said that on 
that day he did not have the figures etc. I 
submit that on the same day, namely 
the 29th of last month, they had issued the 
Presidential order where the amount had 
been indicated as Rs. 5,00,38,000. So, it 
is not a token lump amount which has been 
indicited, but they have calculated this 
amount and mentioned it. Why should they 
not have come forward with the same 
calculations before the House and said 
that they required so much ? On the 29th 
March, they were able to prepare the state-
ment giving the figures. Nothing had 
prevented them from coming before the 
House on the 29th ; if not on the 29th, 
at least on the 30th they could have come, 
or even on tbe 31st. After all, the Home 
has been very obliging. On one occasion, 
the Members were called for a session at
10.00 p.m. and we all came huniedly in 
in order to make tbe Finance Bill proper. 
We had obliged them on that occasion.

Similarly, we would have obliged them in 
this case also. Even if anybody had refused, 
the sense of the House would have prevail-
ed. beeausc they have got a majority, a very 
conciliatory and helpful majority. From 
this side atso we would haw helped in this 
situation, and nobody would have prevent-
ed it. If only they bad come forward before 
the House, the House also would have been 
responsive enough. Therefore, 1 do not 
know why (hey wanted to resort to this 
procedure.
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(Shri Sezhiytn)
Then* the hon. Minister has made use 

of Motion 51. The other day itself 1 had 
quoted this section. Today he made two 
point*. He (im took up article 239 A and 
then article 51: Of course, even in section 
51 of the Act itself it is dearly aids that it 
has to be read with article 239. Thetextof 
section 51, itself says : ‘In accordance 
with the provisions of article 239..* So, 
section 51 has to be read with article 239. 
Article 239 says in the very opening words :

“Save as otherwise provided by Parlia-
ment by law, every Union territory 
shall be administered by the Presi-
dent, acting...”

Then, wc have article 239 A which relates 
to the creation of the legislature etc. I 
would Bkc to emphasise the opening words 
of article 239 namely ‘Save as otherwise pro-
vided by Parliament bylaw*. If Parliament 
provides by law, then that can become the 
exclusive of the Jurisdiction of the President 
tinder article 239.

Then he has quoted section 51 again 
to say that the President has got the power 
to suspend certain Provisions and the 
President can make such incidental or conse-
quential provisions as may appear to him 
to be necessary. We have conceded tikis. 
But what is the meaning of suspension ? 
As I said earlier, he has not suspended 
very many sections which I had read out 
Hie other day, such as sections 27 to 31 
which deal mainly with financial questions. 
Of Course, 1 concede one thing here, 
and this was a point which was raised 
by Shri Somnath Chatterjee also the other 
day, namely where suspension creates any 
difficulties, the incidental or consequential 
things would Bow out of the suspension, 
but it cannot touch those sections which re-
main in fact. Even than, 1 do not think that 
be Is going to considerthe withdrawals of 
money, which is a basic power of P|*»anwit
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or of the legislature coacewtwd> ** fck&hnit*! 
or consequential.

then, he eeferrad to section 32 m a pase- 
iitg way. He stated that then had bean 
specific cases where the statute gave powers 
to the President. I had quoted this section 
also the other day. It says ;

“The Administor may authorise such 
expenditure from the Consolidated 
Fund of the Union territory as 
he deems necessary for a period 
of not more than six months 
beginning with the date of the 
constitution of the Consolidated 
Fund of the Union territory. . .  .**

So, this was only for the transitional 
period. At the time of the constitution of 
the Consolidated Fund of the Union terri-
tory, for sut months they gave this power. 
1 want to know whether there is any provi-
sion giving such a power to the President 
for any subsequent period. If he can quote 
me some specific provision where he has the 
power subsequently also. i.e. after six mon-
ths, say, on the dissolution of an Assembly, 
or if he can point out any law which has 
been passed by Parliament giving that power, 
then I could understand it and it would be 
quite valid.

Therefore, quoting this one in 
only cloud the issue before us.

Then 56—-removal of difficulties. 
In regard to this case of removal of difficul-
ties, he concedes that it should not be 
inconsistent with the provisions Of this 
Act. Theft there are 29 and 31. These are 
two very important provisions. There 
again I wty o» this :

"Subject to the otter provfcioo* of this 
Act*—

♦Other provisions* meant the other
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There »  a vote on account and other 
tilings. I do not think we can stretch this. 
If we did so, we would be cought in a vicious 
circle.. You go from section 29 to 56; 
again you come to 29. And you are caught 
in a vicious circle. Here ‘subject to the 
other provision*’ is very explicitly clear. 
Then we have 31, which is more reliable.

"Notwithstanding anything in the fore-
going provisions of this Act, the 
Legislative Assembly of the Union 
Territory shall have power to make 
any grant in advance.../'

Tins Non*obstante clause means that it 
is exclusive by itself. That means, only 
the Legislative Assembly here substituted 
a t Parliament, has got the power to do 
this.

He poses another question : What would 
happen If the Assembly had got dissolved 
on 31 st March ? Our law is not based on hypo-
thetical question. If there is a hypothetical 
question be should have come before the 
House and taken its advice and consent 
before doing this.

1 fed that this fundamental power 
to grant or withhold gran* to the 
executive, which has been acclaimed 
as the basic feature of Parliamentary demo-
cracy; has been given a go-by by what has 
been done. Parliament loses its significance, 
democracy loses its meaning if the power 
is taken for appropriating amounts without 
adopting the proper procedure, Such a 
course only amounts to misappropriation. 
A misappropriation of the highest order 
it being committed by the highest executive 
of tfc state in the country in the federal 
sci-np. We wiH m ist i t

My ppfat It *ety M e . t appeal to the

MR. SPEAKER : Let me know what is 
the remedy.

SHRI SEZHIYAN : Let them Hist accept 
the position that the President has not got 
this power and only Parliament has this 
Power. Then I am prepared to sit with 
them and discuss as to what we should do. 
They should not do anything which is 
unconstitutional, ultra vires and illegal. 
An illegal act cannot be justified. Probably 
the Law Minister may think that it is proper 
(Interruptions). I appeal to the Prime Minis-
ter. This is not a party issue-DMK ADMK* 
CPI or any other. We are not involved in 
this. It is a question of the power of 
Parliament, the power of the legislature.

SHRI 1NDRAJIT GUPTA : I do not 
agree with that. All this proclaimed concern 
for a vote on account could have been avoid-
ed if the vote on account was allowed to be 
passed there. But there was unseemly 
haste to topple the Ministry and from 
that followed these unseemly things.

SHRI SEZHIYAN : What was done 
there was constitutional ; what is now 
being done here is unconstitutional and illegal. 
SHRI INDRAJfT GUPTA : Felony is 
compounded.

SHRI SEZHIYAN : I would request Shri 
Gupta not to mix the political issue with 
this. This is a constitutional issue. It 
may happen tomorrow in Kerala; «t can 
happen anywhere. This is a point concern* 
ing the supremacy of the legislature to 
grant funds. That has been eroded. It 
is not a question of this Government 
or that Government falling.

Therefore, I want your ruling on this. 
The haste displayed by Government has not 
only been Indecent; it has been undemo-
cratic and unconstitutional. I look forward
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an illusion that the Union Territories 
function m a world of their own and no 
financial rules and procedures, as applied 
to the States or the Centre, applj to them. 
This ih indeed not fair Tim indeed is not 
correct Thts ts the overwhelming impression 
which the hon Law Minister has tried 
to create that tht> function ma universe Of 
their own, and that the financial rules and 
procedures do not apply to the Union Terri-
tories No* if he did not mean that, then, 1 
take it the same rules and procedures apply 
to the financial administration of the union 
territory a% applied to the States and the 
Ontre That being so all those powers 
which belong to the I mon territory"* 
Icmtlatuie are now transferred to this 
Parliament and those rules and procedures 
are also transferred to the Centre, that 
is to the Parliament of India Since the 
relevant clauses in the Union Territories 
Act had not been suspended those powers 
come with added confirmation to the Parlia-
ment Otherwise, if the President had 
thought those powers should not apply 
those financial rules and procedures should 
not apply then, the President in his wis-
dom. would have suspended those clauses 
of the Union Territories Act Since the 
President did not think it fit to do *o> those 
rules and procedures now come to us for 
administration and application That being 
so why have those rules and procedures 
been waived m the present case ”

Now the hon law Minuter has tried 
n» say that there *as an un-precedented 
situation created in the given set of circums-
tances I do concede that there was an 
un-precedented situation But, to my mmd 
the un-prcoedcntod situation called for 
extraordinary steps, for passing **» legisla-
tion that is contemplated under the Act. 
We should have taken extraordinary 
steps for putting the Vote on Account 
through this House anc through the 
other House This *s clearb demanded 
by the Constitution Extraordmsry step-
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{$hri Shyam Naodan MtshreJ 
not as illegal step, but a legal step~should 
have boon taken. He should have taken 
extraorriinry steps by calling for tbe sittings 
of the House even on the holidays. If 
the Government came before us to 
get assent to such a measure, then we 
as tfe Hou&e of the People would have 
been in a position to give the assent 
After securing the assent of the House 
of tbe people, the Government would have 
issued an Ordinance which would 
have had tbe force of a legislation. 
They have tried to do it thiottgh an 
order and the enormity or passing an 
order cannot be ignored by Parliament. 
Ordinance is a form of legislation and that 
this would have to be regularised later 
on.

MR. SPEAKER : Your previous
arguments have been negatived by this new 
suggestion.

SHRI SHYAMNANDAN MISHRA : 
No Sir.

MR. SPEAKER : Thu is what happened 
la Orissa, The ordinance had to be with-
drawn.

SHRI SYHAMNANDAN MISHRA : 
After the aasent of the House, I say. As I 
said yesterday, it is the House of the 
People and not Parliament which is 
mentioned in article 757(c).

If it is granted that the same rules and 
procedures apply to the Union Territories 
also, Parliament would bring to bear the 
relevant article of the Constitution.

It would not be right to submit that the 
Parftament jfiexereisiog its fantkms tinder 
the Unton Territories Act would be freei^ 
M r  from the fundamental constraint*
itm iw*Wit fay th e  /SmMJltotirtfi, £k» YOU Ihfalr

ih tt tw g|nfltt|. which h«* to fffflllMt Midi 
*wb(ji to jtp p fr

administration wiU go outside ihe saope 
of the Constitution? Parliament has a  
dual role which is not extinguished sines the 
minister says that it is only the Union 
Territories Act which will govern the 
Parliament in administering the Union 
Territory. Parliament will function under 
the fundamental constraints of the Consti-
tution. Parliament cannot diveri itself from 
them. So. the Law Minister in urging 
before the House that an unprecedented 
Situation had arisen and therefore an illegal 
act had to be resorted to has not been fair 
to the House. Thece could have been a 
legal act for the same purpose. Tbe legal 
act was that the assent of the House of the 
People could have been taken and then 
an ordinance issued. I concede that 
Urn is not wholly desirable. If the 
vote on account requires to be passed 
that would require the approval of both 
the Houses. Since the other House was 
notin session. I suggested this half-way 
measure—that the assent of this House 
taken even on a  holiday and then an 
ordinance could have been issued, 
which at least is a form of 
legislation. But the order is  not legal, tt 
is something arbitrary. It does not require 
to he passed again by the House. But the 
ordinance would require to be passed bj 
the House later. So, there was ftpMpetf step 
indicated in this matter which they did not 
take. Bat my further subnmion DO (tie Chair 
would be, if the Chair was indulgent enough 
to the hon. Law Minister yesterday 
to give one day's time the Chair should 
be indulgent enough to us alio 10 give 
further time to  eoMt&r this iftsttcr, «t> 
that we can come forward wfch some 
constructive propovals to fiftd •  way out 
ofthecaM rss-riowNch wfc^onmehe*

s u m  i m  w m m m
NM*b E m ) :C m M I W * * *



tb it sinoe Government avoidably or 
unavoidably, concede that they have 
disregarded Parliament to tte  extent 
of not having come before us on (he 29th, 
Government should submit tt with an ap-
propriate word of apology to this House, 
and then meetings could be held, not neces- 
Mtrify in this House but in some other forum, 
to find a way out of this imbroglio That 
could be done very easily with some hand-
some word or whatever you call it

SHRI H.R. GOKHALE . Lcveryonc of 
these arguments was made yesterday and 
1 do not s »  any single nsw point, and 
everyone of them I have dealt with in m\ 
opening speech I would like to mention 
only two things now

A reference was made that I, as it were, 
gave the impression that so far a* the Union 
Ten (tones are concerned, they are not to 
be governed b> a procedure which applies 
to financial matters 1 did not My any thing 
like that. How can any such impression 
arise ? AH that 1 dearly said was that the 
powers of the Assembly of the Union Terri-
tory am not to be exercised by Parliament, 
when the Parliament function* as an 
Assembly and follow the same procedure 
which the Assembly follows, and that proce-
dure ts elaborately given in the Union 
Territories Act, which I concede will ha\e 
tn be followed by Parliament before the 
FinaoaaJ 1$ passed.

I am not dealing with the whole ground 
again. 1 am dealing with only one or two 
points.

S H R I  S H Y A M N A N D A N  M I S H R A  . S ir ,  
y o u  vy o u ld  b e  p le a s e d  t o  re c a l l  th a t  tb e  
b o n .  t a w  M in is te r  b a a  s a id  t h a t  t r a d e  2 3 9  
g foea p o w e r s  w fefeb  m a y  b e  to o o n w tie n t 
w itfc  t h e  p o v ls fc w f t  « f  t b e  A c t ,  m a y  b e  in* 
< m m m  « 4 f e  H ie  C o u s tk u t io t t  i ts e lf . H e

T h g « l * %  I *  t r y in g  t o  p o in t  o u t  th a t
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article 368 would not apply. But tbe 
Article 368 relates only to the procedure for 
the amendment of the Constitution

SHRI BHOGENDRA JHA . (Jatnagar): 
After hearing the Law Minister one gets 
the impression that in spite of all the labour 
that he has made, he has actually no case 
to defend but he lacks the courage to admit 
the mistake There ts no party question 
here This is a clear cut case* of disregard* 
mg Parliament if we accept this position* 
then it would be a bad precedent for the 
ftiiurc So, I would request >ou, Sir, not 
to allow the Government to lay the papers 
on the Table It would be better for the 
Government to have the courage to admit 
the mistake

MR SPEAKER After listening to the 
points raised yesterday and after listening 
to the reply given by the Law Minister, my 
view is that the fttunetal procedure* and 
money grants are purely withm the juris* 
dtetion of this Parliament The Law 
Minister, after saying everything in defence 
of the action of the Government, said very 
appropriately at the end of tu& speech that 
if he is not correct in any way, he is In tbe 
hands of Parliament

14 bn.

Secondly, i am not going to allow this 
order to be laid on the Table of the House 
at present. As suggested by Shn Sezhiyan, 
Shn Shyamnandan Mishra, Prof. Mukeqoe 
and some other friend*, we have to find a 
way-out, if there was some lapse or some 
omission, we shall have to find a remedy. 
1 think, it is better that the Law Minister 
and the Finance Minister jom us at our 
meeting which I may call ........

SHRI S.M. BANERJEE (Kanpur) * what 
about calling the Attorney-General *

MR. SPEAKER : Whatever be the 
lapses, we must find a way-out After afi.
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[Mr. Speaker.]
Pondicherry is in India. On broader cottsi- 
derations, I willcaU a meeting of the leaders 
of paities in which the Finance Minister 
and Law Minister may participate. Do 
you want the meeting to be held today ? 
Let us meet the day after tomorrow at
4.00 p.m.

SHRI S.M. BANERJEE : Tomorrow 
is a holiday.

MR. SPEAKER : The holidays have 
played havoc on him. If there were n > 
holidays, there would have been no 
difficulty.

Now we pass on to the next business.

Re PROPOSED STRIKE BY GENERAL 
INSURANCE EMPLOYEES

SHRI S. M. BANERJEE: (Kanpur); Sir. 
I want your permission to make a submis-
sion.

MR. SPEAKER : Kindly give something 
in writing.

SHRI S. M. BANERJEE : This is about 
the proposed strike by the General Insurance: 
Employees: they are going on strike from 
8th April, 1974. *

The General Insurance employee* are 
agitated over the attitude of the Govern-
ment who have not accepted the agreement 
readied between the ATI India General 
Iittwwiee Employees' Association and the 
Corporation. You had allowed a question 
here, Sir. where the Finance MinKtcr re* 
plied that negotiation* were going oh. I 
am told today that the negotiation* have 
failed because of the rigid attitude of the 
Finance Ministry The General Insurance 
Employees* Association have given a cat! 
and have alto written a letter to the Finance 
Minister that, it no negotiated settlement 
is reached, they would be at liberty to go
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on strike from the 8th April, 1974. This 
is purely & Central matter. The Finance 
Minister and the Deputy Minister am 
here. I am surprised that an agreement 
reached with the Corporation is not being 
accepted by the Finance Ministry. I would 
request you to ask the Finance Minister 
to make a statement on the 5th April, to 
avoid the impending strike. If the stiike 
takes place, they will be solely responsible 
for that. On behalf of the Association,
I request you, Sir, to ask the Finance 
Minister to make a statement. Otherwise, 
there will be an all India strike.

14.04 hr*.

DISCUSSION RE ; PROCUREMENT 
AND PRICING POLICY OF WHLAT 

FOR 1974-75 SEASON

MR. SPEAKER : There is a motion by 
Shri B.V. Naik and Shri Madhu Limayc 
to raise a discussion on the statement made 
by the Minister of agriculture in the House 
on the 28th March, 1974, regarding the 
procurement and pricing policy of wheat 
for the 1974-75 season. The time allotted 
is five hours.

Shn B.V. Niik.

S HRI B.V. NAIK (Kanara): The pricing 
policy for wheat and also the policy in regard 
to procurement which the Hon, Minister 
for Food and Agriculture has laid on the 
Table, after a considerable amount of 
experience which he has gained in the course 
of the last many years, white in brief it can 
bcdeseribedasasortofareaM catep may 
also be considered as a tort o fa  compromise 
with the realities that have been prevailing 
m this sub’ConUoent.

A n d  o n e  o f  t h e  h a r d e s t  w H W r n  I* the 
v io le n c e , t h e  v io le n t  i n  the sulxotrtUient 
w h ic h  h a s  e r u p te d  r i g h t  fnm  G u ja r a t  to 
M a h a r a r f u m  g o d  m a n y  w jb m  m u m  m  

tl ie  c o u n t r y .


