e
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Amdt, Ordinance
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SHRI K. RAGHU RAMAIAH: I said
earlier that all those valuable sugges-
tions will no doubt be considered by
the Business Advisory Commitiee, But
only one thing I should like to add.
Normally, the Business Advisory Com-
mittee report comes up before the
House the next day, that is Monday,
in this case. Then only Members will
know whether there will be extension
or not, In order to enable Members to
make early arrangements, I suggest,
with your permission, after the Busi-
ness Advisory Committee meeting is
over, I may be permitted to mention to
the House, what will be the duration of
the extension.

11.19 brs.

BLECTRICITY (SUPPLY) AMEND-
MENT BILL*

THE MINISTER OF ENERGY (SHRI
K. C. PANT): 8ir, I beg to move for
leave to introduce a Bill further to
:mend the Electricity (Supply) Act,

948.

MR. SPEAKER, The question is:

“That leave be granted to intro-
duce a Bill further to amend the
Electricity (Supply) Act, 1948."

The motion was adopted.

SHRI K C. PANT: Sir, 1 introduce
the Bil.

STATEMENT RE. ELECTRICITY
(SUPPLY) AMENDMENT ORDI-
NANCE, 1978

THE MINISTER OF ENERGY (SHRI
K. C. PANT): Sir, I beg to lay on the
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Table an explanatory statement (Hindi
and English versions) giving reasong
for immediate legislation by the Fiee-
tricity (Supply) Amendment QOrdin-
ance,, 1876.

11.21 hrs,

CONSTITUTION  (FORTY-FOURTH
AMENDMENT) BILL—Contd.

Clause 17—(Amendment of article 83)

MR. SPEAKER; We shall now take
up further clause-by-clause considera-
tion of the Constitution (Forty-fourth
Amendment) Bill,

PROF. S. L. SAKSENA (Maharaj-
ganj): On a point of order. You have
stated that voting take place on Mon-
day and by that time there would be
30 or 40 clauses and many more amend-
ments. Can Members remember what
they are voting upon?

MR. SPEAKER: Do you mean to say
that if voting ig held up till that time,
Members will not know?

PROF, S, L. SAKSENA: How can 1
remember which amendment is being
voted upon if you are going to put 160
amendments to vote together? Voting
should be immediately after the clause
had been discussed and the points are
fresh in the minds of Members.

MR. SPEAKFR: I do not think that
there ig any difficulty with any other
hon. Member, they find it all right and
it was being done at the request of thc
Members.

PROF. S. L. SAKSENA: It is illegal
the whole thing becomes illegal. Afte
a clause ig taken up for discussion and
it had been discussed, the amendments
to that clause or that clause should be
voted upon, he cannot remember all
that after two days,

¥Published in Gazette of India Ex traordinary Part II, Section 2, dated
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MR, SPEAKER: There is nothing
illegal aboug it. The House is sovereign
about its procedure and since the
House has agreeg to thig procedure, I
do not think the question of legality or
constitutionally arises. So, let us con-
tinue the diseussion.

SHRI INDRAJIT GUPTA (Alipore):
Sir, in support of our amendment No.
462, I would like to make a few re-
marks opposing this clause which seeks
to extent the normal life of the Lok
Sabha from 5 years to 6 years. 1 am,
for the moment, ignoring the amend-
mentg which have been tabled by other
hon. Members suggesting that instead
of 6 years it should even be 7 years.
That I leave to the hon. Minister to
deal with. But, as far as the official
amendment is concerned, I would like
somebody to explain what is the ration-
ale behind it, I have not been able
to get any logical explanation uptill
now. The argument is that elections,
if they are held at the end of five years,
would somehow come in the way of
economic development. This peculiar
idea has been floated now counterpos-
ing elections to economic development
and suggesting thereby that continued
life of the Parliament un-interrupted
by any elections ig the best way of
ensuring economic development. Some
people are talking about socialism
even and al] that. But I leave that ...

(Interruptions)

Anyway let us for the time being say
that by economic development we
mean, in the first place, the proper im-
plementation even of this 20-point pro-
gramme. I know of a 20-point pro-
gramme which has been announced by
the Prime Minister and which we have
fully supported. Anybody can add
many more pointg later on; private citi-
zens who have no official status, can
adg and if you want to accept those
pointg you can accept them and we
may not have anything intrinsically
against the merits of other points.
But we have before ug the 20-point
programme, What I am saying is:
what is t-'s counterposing? I would

like to know what is the assurance the
Government wishes to give us. I do
not know what its argument ig mn
bringing forward thia amendment, Mr.
Gokhale should explain that. But if it
ig the same argument that we want io
have un-interrupted life of the Parlia-
ment in order to ensure programmes of
economic development being properly
implemented and that electiong would
be a sort of a diversion from this, then
I would like to know how does the
experience of the last 15 or 16 months
give us any confidence that merely by
keeping the Parliament in session there
is going to be a very rapiq economic
development. Everybody knows, whe-
ther they have admitted on the floor of
this House or not, that during the last
few months, there has been, if I may
say so, somewhat of loosening let me
say loosening—or a relaxation of the
atmosphere of discipline and increased
production and so on which had been
built up in the earlier months of the
Emergency; everybody knows corrup-
tion has increased again, prices are
seriously used for the impiementation
of the 20.point programme and if that
beginning to go up and have gone 1p
substantially again and so many other
things, Parliament ig in session but we
have not been able to stop these things.
we have not been able to ensure and
maintain that the kind of atmosphere
of progress and advance which was
there in the beginning of the Emer-
gency is still there now. How do you
ensure if this Parliament ig continued
without going to elections, the situation
will improve? It may even get worsen.
ed. When the life of this present Lok
Sabha was extendeq by one Yyear, as we
think, to some extent, our apprehen-
are constitutionally empowered to ex-
tent. at that time my party had sup-
ported that extension on the ground
which I hag made quite clear in this
House that we understand to mean thig
!hat one year’s extra life will he
Is not done, if implementation is only
limited to making big speeches and
statements and doing precious little
about it, then I had warned that at the
end of the one year, the situation would
not be better but might be worse. 1
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siong are coming frue. In the last six
months, there has been a price increase,
according to Government figures, of
12 per cent, Even now so many com-
modities are showing an upwarq trend
and are in short supply.

MR. SPEAKER: 12 per cent or 12
points.

SHRI INDRAJIT GUPTA* 12 per
cent, it is more than 12 points. Gene-
rally speaking, the fact is that people
have by and large cooperated, working
class has cooperated as a result of
which industria} production hag cer-
tainly gone up and you have had very
little dislocation or interruptions in
production. All these things have been
in our papers. In spite of that, these
trends are again developing and a sort
of feeling, a kind of atmosphere of, I
should say, complacency has begun to
creep in. I woulg say, the ruling party
particularly is prone to develop a feel-
ing of complacency that everything is
going on in a sort of routine way; let
1s go on lke this,

SHRI BIBHUTI MISHRA (Motihari):
No. no, we are very serious

SHRI INDRAJIT GUPTA: Thus is the
voice of an advocate of 7 years. He
also does not feel that six years will
help us to implement anything. There-
fore, he says that we must have two

years,

st fexfy foox : ooy €t &
At AN AR oy & § 3T & AW
qfe? fe & fraer sorer § WY foraer
anit ¥ gers @A g o

st Twnerre greelt  (9=RT) o

7§ 7Y s ferre WY &0
SHRI D. BASUMATARI (Kokra-
thar): rise—(Interruptions)

SHRI INDRAJIT GUPTA: Mr, Basu-
natari 1 have not been sent by the
seople to gpprove of what you say. I
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have to express my opinion. I you
not like to hear, the lobbies are there
outside. It is our opinion that if the
country goes tp the polls, that itself
will have a re-invigorating effect on
our democracy because whosoever goes
to the polls, whether it is the Govern-
ment gide, the ruling party or other
parties, they will have to go and tell
the people what has been their perfor-
mance during this period of emergency,
Some parties from this side, I think,
will have considerable difficulty and
embarrassment in explaining what they
have been doing in this period of
emergency. They will also be called to
account by the electorate, So, the rul-
ing party and our party have to go to
the people ang explain how much we
have done, how much we have not been
able to do, what are the obstacles,
what we propose to do in order to im-
prove matters and let the people decide
and give their verdict. What is wrong
with that? I think the ruling party
should say, which they cannot say
openly, that they are not confident of
retaining their majority. Whenever
that is suggested, everybody says: no,
no. So, many Congress friends with
whom I had talks outside say that if
we go to the polls, we will even increase
our majority. Then why not do it?
Why do not you come here with a big-
ger majority and then you would be
able to go ahead much more firmly
with this implementation.

SHRI C. M. STEPHEN (Muvattu-
puzha)- We do not want to disturh the
normalcy,

SHRI INDRAJIT GUPTA: Why are
you counterposing it to the programme?
I do not want to take much time, Let
Mr. Gokhale reply to that. But I must
say that on the face of it, first of all, 1
do not feel any necessity of it. Second-
ly. a widespread suspicion has been
created in the public mind that this is
only a motivated amendment which has
been brought forward on the basis of
self-interest of those Memberg includ-
ing Members on this side, who want to
remain where they are in comfortable
positiong of being Members of Parlia~
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ment for anotber year or two. It is &
question of self-interest. It is not
something which will improve any-
body's image in front of the people.
They will eay that these people are vot-
Ing for themselves to remain in power
like this. Therefore, Sir, 7 years is out
of the gquestion. But as far as the
amendment stipulating 6 years agoes. I
would request Government to withdraw
1t because upto-day—]I do not think I
am revealing any secret—during the
course of the discussions also which
our party had with the spokesmen or
representatives of the Swaran Singh
Committee and all that, they were not
able to give us any explanation about
it. They simply smiled. (Interrup-
tion), But I am irying to spell out the
smile,

SHRI C, M. STEPHEN: Why should
there be a difference between the tenu-
res of Rajya Sabha and Lok Sabha?

SHRI INDRAJIT GUPTA: Why has
there been that difference for the last
27 or 28 years? Rajya Sabha's tenure
has to be for 6 years because there is
a rule of retirement of one-third of its
Memebrs every 2 years. Therefore,
the tenure has to be a figure which is
divisible by two.

SHRI C. M. STEPHEN: It can as well
be 4 years,

SHRI INDRAJIT GUPTA: I am only
sorry that I did not move that the life
of Lok Sabha should be 4 years It
would have been better. Anyway, ]
think this is an objectionable thing.
brought forward without any convinc-
ing argument, without any kind of
logic, rationale or justification with
which we can go to the people of this
country who have sent us ang explain
why the House has voted to extend its
own life arbitrarily like this by one
year; for what reason, and what great
miracle is going to be performed in one
extra year. I am not able to follow.
In fact, opposife tendencieg are likely
to grow and develop the moment this
clause is adopted—as I suppose it will
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be—angd every Member will sit back
and saye

o€ 3% § v Iw ¥ 9w WAy
o ¥ W oarow ¥ qgt 8 @y
w feeft ®Y s A ¥v 9@

If that kind of attitude and mood
develops, it will not help you to go
aheag more vigorousy with economic
reforms. Rather it will breed a feeling
of complacency and of in difference
which will be disastrous, Where will
we be at the end of another year? You
cannot put off the polls for all times
to come. I am told that there ig such
an idea also being mooted, ie. at least
for 4 or 5 years, let there be no elec-
tion Somebody has said: what is the
use of eléctions at all? I do not know
what we are heading for. These things
will become clear gz we go ahead.
(Interruptions) All sorts of talkg are
going on here ang there, in various
groups. But to some extent the Gov-
ernment wants to give them a slight
concessiont, due to thig pressure which
is being built up here. Therefore, they

have brought this amendment of 6
years.

Mr. Gokhale, I woulq suggest this to
you: if you are not in a position to
withdraw this. instead of making any
speech in reply, you also smile as you
did with us when you talked to us; and
let us interpret that smile ag we want
to. The people of the country will also
interpret it.

I oppose this amendment and press
my own amendment,

PROF, S. L. SAKSENA: I speak on
ny amendment No. 279.

MR. SPEAKER: It was not moved.

PROF, S. L. SAKSENA: I was not
here yesterday,

MR. SPEAKER. So, it was not
moved. Now, does the Minister want
to speak? -

o - weuy
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THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI H.
R. GOKHALR): No, Sir,

MR. SPEAKER: Mr. Darbara Singh.
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THE MINISTER OF LAW, JUS-
TICE AND COMPANY AFFAIRS
(SHRI H. R. GOKHALE): Mr.
Speaker, Sir, we are, no doubt, dis-
cussing a clause which js important,
and I have heard arguments in fa-
vour of it and against 1t since yester-
day and this morning. I have also
heard arguments in support of and
agamst the amendments moved by
quite a good number of Members It
appears to me that the issue has been
mixed up. It is not right to consider
the question of extending the hfe of
the Parliament by making amend-
ments to the Constitution. As for
the reasons, I will very soon men-
tion Whether it is desirable to hold
elections now or not js another thing.
But I repudiate with all the empha-
sis at my command the statement
made by my hon. friend, Shri Indra-
nt Gupta, that both the proposal for
extending the term of Lok Sabhg to
six years and the amendments for
extending the term to seven years
are motivated by self-interest, It is
certainly not. If I were to talk of
self-interest, I have always seen—
that is what is happening now—that
you people sitting on that side know
that whatever we propose is gowng
to be passed by the majority that we
command in the House and that they
wil] get the benefit of ;t anyhow.

AN HON. MEMBER: Don’t be so
uncharitable

SHRI H. R GOKHALE: Was 1t not
uncharitable to attribute self-inter-
est? What is more uncharitable in
this? We have been seeing this
happening, On an jssue like this I
can understand genuine differences
of opinion I am not suggesting that
there is nothing in Shri  Indrajit
Gupta’s gpeech which does not de-
serve an answer. 1 will give an
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answer, But the point is, to say that
something comes from

way of & proposal from the Gevern~
ment or gn amendment atter
of self-interest, I again very strong-

ly repudiate it. If the proposal goes
through, you are all going to benefit
by 1it.  (Interruptions). The whole
question is, when we discuss an issue
of this nature, we cannot discuss it
or decide it merely on considerafions
of benefit to my party or their party.

There are larger issues involved.
Taking into account the larger issues,
even if it might mean, if at all it
means, that we have to take a cer-
tain criticism from some quarters,
we should not be afraid of taking it.
What we are doing is in the belief
that if we do a thing which tempora-
rily might appear to be unpopular—
J am not going to say that it is un-
popular—but, ultimately, if you are
convinced in your hearts of hearts
that 1t is in the best interest of the
country, as parliamentarians, as
Members representing the people, we
should not hesitate to take even that
criticism and do a thing which tem-
porarily might become unpopular. It
18 in this background that it is neces-
sary that we consider the proposed
amendment moved by the Govern-
ment 1n clause 17 and the amend-
ments to it moved by some Members
wanting an extension of the peried
from six years to seven years.

My hon. friend wanted to know
and, I think, he is entitled to ask,
what is the rationale. The first thing
is that I have not been able to under-
stand as to why, at any rate, the
tenure of this House should be less
than the tenure of the Rajya Sabha.
I know that it should be gix years
for the Rajya Sabha, I am not say-
ing that any odd number of years
can be provided for the Rajya Sabha
because after a period of two years,
one-third of its Members get elected
and come to the Rajya Sabha. You
cannot say that the Rajya Sabha term
should not be for six years. I gm not
on the question whether the period
of the Rajya Sabha should be in-
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créssed also, That is not the point:
4he point is that the Rajya Sabha
may have to be for even number of
years, but that does not mean that
the Lok Sabha should be less than
the Rajya Sabha or that it should not
be equal to the Rajya Sabha. I have
gone through the discussion in the
Constituent  Assembly when ihis
Clguse was discussed; while it was
at that time thought that five years
might be adequate, I have not been
able to find any justification given
then as to why this difference in the
Rajya Sabha tenure gand the Lok
Sabha tenure has been kept. T should
have thought that even at that time
it should have been legitimate to say
that if Rajya Sabha has to be for
six years (and indeed it hus to be)
the Lok Sabha also should be for six

years.

AN HON, MEMBER: And the As-
semblies also.

SHRI H. R. GOKHALE: The same
argument will hold good for the As-
semblies also, but we will come to
that later. I am not saying anything
about the Assemblies now; I am talk-
ing about the Lok Sabha.

So, there is a rationale behind
this. And the other thing to be re-
membered is that if you say that we
are proposing six years because of
some benefit likely to accrue to us,
that is also wrong because we are
already nearing the end of the six-
year period and if this sixyear pe-
riod 1s accepted I am sure nobody is
going to say that by this Amendment
we have got our tenure extended, I
don't see the logic in that. We need
not explain to the people; the people
already know that there is no ques-
tion of our getting another year by
the Government’s proposal to amend
Art, 17 because this i3 a matter
where the people know that for good
reasons—the reasons were supported
by them at that time—there had to
be an extension of the period of the
Lok Sabha and the Lok Sabha is
going to continue for the whole pe-
viod of the sixth year which js runn-
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ing now, whether or not this Amend-
ment is accepted. Therefore, where
is the quegtion of self-interest here,
so far as this proposal is concerned?
In fact, such an Amendment can
apply only to the next Lok Sabha
onwards——not to the Fifth Lok Sabha,
but to the Sixth Lok Sabha onwards.
We are forgetting this fact. There-
fore, when we go to the people,
I am sure that those who want to
understand it in the correct spirit
will not ask this question when we
talk of a six years' period.

AN HON, MEMBER: A temporary
thing is being made permanent.

SHRI H. R GOKHALE: I am lnnit-
ing myself to the attribution of a
motive of self-interest which does
not apply to us so far as making the
life of the Lok Sabha six years is
concerned. One may have different
views on the merits, as to whether
it should be six years or not perma-
nently; that is a different matter.
But self-interest certainly does not
come in when Government proposes
that it should be six years in future
and not five years. Of course, seven
years has also been proposed, but I
will talk about it a IHttle later, I
don’t think that some of the reasons
given are irrelevant; most of the
reasons given are relevant. But at
the moment I am not on the question
as to whether it should be made six
years or seven years permanently or
not. I am on the question that 3t 1s
not n ourself interest and 1 have
put forward the argument that, in
my view, it has some basis, it has
some rationale behind it. For ex-
ample, when we extended the pe-
riod last year, our friends were con-
vinced at that time that we should
have one more year, that we were in
a state of emergency, that the coun-
try had launched on a political and
economic programme—and the 20-
point programme was announced soon
thereafter. So, the whole idea was
that in the period of emergency we
should not only go ahead with this
programme but we should tighten
up our belts in respect of all walks
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of our political and economic system.
The idea was t0 bring in more disci-
Ppline in all spheres of our activity
and our life, and it is conceded that
at least in the earlier stages of the
declaration of the Emergency, .his
did happen. I am not zayming that it
is not there now, but it did happen
and it has been accepted by most
people in the country that we had a
better sense of discipline and that
the Emergency gave us certain gains
which ought to be consolidated. Peo~
ple have asked me wherever I have
gone—and I am sgure they have ask-
ed you and my friends on this side—
why the Prime Minister did not do
this before and why she waited all
these years before Emergency was
declared. All these things are known.
I think it is the limit of tolerance on
the part of the Prime Minister that
the held on gnd tolerated all the
ronsense going on in this House and
sutside before Emergency was de-
clared. And the fact is that, when
I was in England recently, I heard
her being spoken of by the ordinary,
common people in the country. Don't
look at only the newspapers; I know
what they are: but if you talk to the
common people, they say ‘we are
watching with great interest what is
happening in India’ and some of
them have even said ‘we know the
situation in which Great Britain is
today and we think what is needed
immediately here is to have a Mrs.
Indira Gandhi in England’. This
happened only last year.
I agree With Shri Indrajit Gupta
that if there is any slackening of
discipline, if"there is any slackening
in our efforts, we should look at 1t
ourselves by way of examiming what
we have done, where we have failed
and what we ought to do and in
what way so that it becomes more
effective. I agree with all this But
the fact remains that the programme
has been accepted, that discipline has
been impdsed and that we have taKen
a look at everything now with a dif-
ferent perspective This is a fact
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which no person can deny. In
situation, I am only saying that
should not link up the question
making the life of the Lok Sabha
years permanently with this. For
ourselves we arc not doing it per-
manently for more than #ix
Years....

SHRI JAMBUWANT DHOTE.
(Nagpur): Will you make & provi-
sion for the right of recall.

SHRI H. R. GOKHALE: W, talk-
ed about the right of recall many
times when we discusseq the Elec-
tion Law amendments—and perhaps
the first casualty will be people sit-
ting on that side. But that does not
matter. The point is....

SHRI JAMBUWANT DHOTE: 1
am for this clause and that is why
I am asking whether you are mak-
ing a provision for the right of re-
call,

SHRI H. R. GOKHALE: I am not
talking about Mr. Dhote personally
but in general, about those who are
crying hoarge gbout right of recall.
Of course, I am not doubting the
integrity, the honesty and sincerity of
their opinion, but the point is, at
the moment, we have to look at the
whole system and the large popula-
tion of this country—230 million m
the last Election and seven million
more in the coming elections—and
the fact that we have to go to the
polls with the use of gymbols and
still maintain our independence and
fairness at the elections when we
say that we must have the right of re-
ca]] in this country—anyway, I am
not discussing that issue now; we can
discuss it at the appropriate moment.
Mr. Dhote can alsc then say whatever
he wants to say and it will be given
due consideration and we will all
join him in discussing the issue. But
that is beside the point at this
moment,

Therefore, I was saying, let us not
link up the question of six years with
the question whether there should be

E

Ead
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elections now or not, or the question
of making it seven years with the
jssue of whether there should be
elections now or not. Let us look
at the whole thing in its correct

perspective. I am not going to accept,

the amendment Mot because I think
that the srguments given or the rea-
sons given are irrelevant but because
1 think making the life of Parliament
longer than for six years permanently
is not very desirable,

Now, having said this, I would like
to mention that we are now in a
situation where it is not as if those
forces which led to de-stabilisation
are still not therc or the forces whicn
wanted to create disorder and wantad
to create an atmosphere of violence
or wanted to create an atmosphere in
which democracy would have fallen,
have disappeared, but emergency hos
really helped to make our democracy
survive and it has given us additional
strength. If I may go still further, we
have asked ourselves ‘Hasg this situa-
tion disappeared’? And the answer
ls that it has not My own view 1s,
and as has been said by other people
more knowledgeable than I am, out-
side the House also, that all these
lorces which appear to be dormant
ire not really dormant. They arg
‘ontinuing and going ahead with ‘heir
ictivities in the same way, perhaps
n a more dangerous way than before.
«et us take not of this fact...

2,00 hrs,

SHRI INDRAJIT GUPTA: You
lefeat them at the polis.

SHRI H. R. GOKHALE: For examn-
le, you can defeat me or I can defeat
.ou. I can defeat you because you
have a sincere belief in the democra-
tic process. I can understand if Mr.
Indrajit Gupta stands for election
1gainst me, may be he will defeat me
i I will defeat him. But if some-
rody stands for election against me
whose sole purpose is to destroy the
lection process, how can you defeat
im at the polls, when they say that
hey do nat believe that there 18

KARTIKA 8, 1888 (SAKA) Bill 30

something linke a democratic process
and create disorder by processes
which are not democratic? Therefore,
this argument may apply to you but
will not apply to the others to whom
I am referring.

1 want to tell the House with all
the sincerity and seriousness at my
command that I do not think that we -
have come to the situation where it
is desirable, in the larger interest of
the country, to go to the polls now.
I am not afraid of going and telling the
people, We need not be given a
sermon as to how we will face the
people. We have faced the people in
five elections and we will face them
again, The situation is not that bad.
In fact, the people are now in support
of the Congress Party more than
ever before. Therefore, to say that
we are afraid of elections is entirely
untrue. If we were actuated only
by considerations of coming back to
power and utilising the elections
only for that purpose, probably this
was the best time to go for elections.
But we do not consider it from that
point of view, because, we have §
consider the impact of elections, wh,,
effect it makes on our econom
situation, what effect it makes on ot
political situation, what effect
makes so far as the divisive and de
structive forces which we have bee
trying to subvert till now are cor
cerned. All these have to be take
into account Before we take a decinin’d
as to whether we go to the polls m:t
or not. No body need be worried
to what will happen to us. We wia
take care of ourselves, Let us be ’
sure about that. This i§ not to say
that this is going to be the beginning
of the end of the election process in
this country. In this country, cer-
tainly we are not abandoning elec-
tions. In fact, we believe ‘that
elections are the only way which the
democratic will of the people 18
reflected. That has always been our
view and that will continue to be
our view for all time to come so far -
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as we in the Congress Party are
concerned and so far as you,
Mr, Indrajit Gupta, are con-
cerned. But the point is this. Do
we divorce realities from theoretical
considerations? I also know that, if
you look at it merely from the theo-
retical or democratic angle, it s
better to go to elections sooner rather
than later. But when we consider thig
from the larges angle of what is :n
the interest of the country taking
all these into account, I have good
reasons to state before this House
that time, though nmpe for the
Congress Party to come back to
power, 18 not ripe for elections mn the
larger interest of the country. That
is what I would like to state before
the House categorically.

I also want to take the House into
confidence and say that 1 will bring
a legislation in this House for ox-
fending the period of the House, not
by extending 1t permanently as 1s
suggested in the amendments, but on
the real and génuine grounds that the
existence, the continuancé and the
veality of the emergency demands it

nd I am doing thisnoton myown 1

ave been hearing all the hon. Mem-

»s who have spoken on their

mendments; I have considered their

rguments as Sufficiently strong,
articularly on this question as to the
ronomic situation and the political
wuation, the time required to make
complete impact of the programme
lich we have undertaken, all these

» valid groundy and, therefore. 1

a doing it more in response to what

he hon, Members have said
support of their amendments for
seven years than for any other ron-
sideration I am bringing the Bill...

SHRI PRIYA RANJAN DAS
MUNS] (Calcutta-South): You should
appreciate the legality and possibili-
ties of the amendments which we
have moved for other Clauses also.

SHRI H. R, GOKHALE: When we
-come to the other Clauses, we 3hall
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see about the legality and other
things. I am now on Clause 17. That
i3 all I know. I have somewhat &
compartmentalised brain. Therefore,
I would deal with clause 17 only.
My friends asked when I would
bring the Bill and I did say that
I-would bring the legislation before
the House for extending the period by
one year.

SOME HON. MEMBERS: Wouid it
be brought during this session?

SHRI H. R. GOKHALE: Let us
not be impatient. People have been
asking me since yesterday and they
asked me even today and some of my
colleagues also asked, but I did not
tell them what I was going to say
because this was a matter in which
before I tell anybody, I must take
the House into confidence It is not
that 1 did not have confildence in
them. I have Tall confidence in them,
but there are certain proprieties to be
observed anq the propriety required
that I must tell this first to the House.

I do not want to take any more
time; I have only to say a little more.
While I have stated that I will bring
the legislation before this House for
extending the period of the House
under the emergency provisions, 1
would also say that most probably,
1 will bring the legislation in the
current session of Parliament,

I have spoken about the clause,
about the amendments and also about
the elections With your permission,
Sir, 1 want to digress a lttle and I
want to make an appeal to you. 1
have been listening to the discussion
which has been going on the clauses
for the last two days, and while
some clauses were adopted, I did not
have any suggestions to make for any
change in those clauses, I have notic-
ed that there are a few other clauses,
not many, where in the light of the
suggestions which emerged from the
House, it may be that I will have to
be responsive to what the hon. Mem-
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suggested, I will take into
m ‘saifgestions “which
witl ‘be mbde cvtiltqdnr Maybe, in
2 few _clauses, not more than three
or four, I will have to bring.in'am-
endments. 1 caunot, however, bring
them today because the clauses have
yut 10 he discusssd.

MR. SPREAKER: You mean the
clauses whiech have been discussed,
but not voted.

SHRI H. R. GOKHALE: With re-
gard to the earlier clauses, I am not
bringing any amendments. I am only
talking about the clauses which will
be discussed today and later. Even
in private discussions, so many good
suggestions have have been made and
after hearing the hon. Members this
side and (hat side, I think it is my
duty to consider all these suggestions
and to come before the House, if
necessary, with amendments, I only
crave your indulgence to allow me
time till Monday for bringing these
amendments,

SHRI INDRAJIT GUPTA: I wel
como very much thig statement by the
hon. Minister {hat he is willing to be
responsive 10 some of the good sugges-
tions. But why does he foreclose the
issue for the clsuses discussed and
approved earller? Why is he suddenly
going to do this now? Many good
suggestions have been made about the
earlier clauses also, This House is
master of itself and if anything has to
be changed, it can be modified and it
can do it.

SHRI H. R, GOKHALE: I wil
request my hon. friend to wait and see.

SHRI INDRAJIT GUPTA: 1 said
this only because you said that it
would apply to the clauseg 'which have
not yet been discussed.

SHRI H. R. GOKHALE: At the
moment, uniess Government have
made up their mingd about the changes
which regard to the clauses which
have already been approved, it is not
proper for mae to say thaf I am going
' to recpen those clauses, If ft happens
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ultimately. I would make an appeal to
the Speaker and I will make an appeal
to the House. But, today, I cannot say
anything about those clauses,

That is all, I want to submit.

ocluu 18—(Amendment of article
100).

SHRI NIMBALKAR

(Kolhapur):
I beg to move.

Page 6, lines 1 and 2,—

for “clauses (3) and (4) shall be
omitted” substitute—

‘in clause (3) for the word
“one-tenth” the word “one-
twentieth” shall be substituted'.
(256)

MR. SPEAKER: Does the Minister
want to say anything?

SHRI H. R, GOKHALE: Nothing.

MR. SPEAKER: Clause 19. No
amendment hag been moved.

SHRI H, R. GOKHALE: I have no
comment as there is no amendment
moved.

Clause 20— (Substitution of new
article for article 103 Decision on
questions 18 to disqualification),

SHRI BIBHUT!I MISHRA (Motihar)-
I beg to move:

Page 6,—
for lines 21 to 25, substitute—

‘the question shall be referred
for the decision of the President.

(2) Before giving any decision
on any such question, the
President shall obtain the
opinion of a Commission consist-
ing of a single Judge of the
Supreme Court who shall be
appointed by the Chief Justice
of India for a ferm of six years.
Casual vacancy in the Commis-
sion, if any, shal] be filed in
like manner. For this purpose,
the Commission may hold such
inquiry as it thinks fit.
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[Shri Bibhuti Mishra)
(3) The President shall act

according to the opinjon given
by the Commission.” (10)

SHRI C, M. STEPHEN: I beg to
move:

Page 6, lines 14 to 16—

omit “ found guilty of a corrupt
practice at an election to a House
of Parliament under any law made
by Parhament,” (111)

Page 6, lines 21 and 22, —-

for “of the President and his
decision shal]l be final”

substitute—

“to a Tribunal to be constituted
in such manner as the Parliament
by law may prescribe and its de-
cision shall be final ” (112)

Page—
omit lines 23 to 25 (113)
SHRI P. NARASIMHA REDDY: 1
beg to move;
Page 6,—
for hines 23 to 25, substitute—

“(2) The President shall decide
any such question in consultation
and 1n accordance with the opinion
of the Election Commission which
may, for this purpose, make such
enquiry as it deems fit"” (218)

SHRI EBRAHIM SULAIMAN SAIT.
I beg to move:

Page 6, line 24, —
after “shall cqnsult” insert—

‘‘and thereafter act according to
advice of”. (307)

SHRI HARIYA RANJAN DAS
MUNSI: I beg to move:

Page 6, —
for lines 21 and 22, substitute—

“the question shall be referred
for the decision of the Election

Tribupal headed by the Président
and the decision of the Tribunat
shall be find” (310)

Page 8, —
for lines 23 to 25, substitute—

“(2) The Election Tribunal shall
consist of the President of the
Republic as the head and members
of the Election Commission and
Chief Justice of Supreme Court
including the Chiet Justice of High
Court where the member belongs
as member of the Tribunal, If
there is a dispute or tie in the
decision of the majority members
of the Tribunal then only the
President’s own decision shall be
final. Otherwise the President
shall announce the decision having
the majority opinion from the
Tribunal.” (411)

SHRI INDRAJIT GUPTA: I beg to
move-
Page 6, lines 21 and 22, —

for “of the President and his de-
cision shall be final”

substitute “‘of the House to which
the member belongs and the decision
of the House shall be final”, (463)

Page 6. lines 23 and 24,es

for “President and his” substifule
“House and its™ (464)

o faafa faw e 20 ¥
qY e T@mT 10 2 P X AR
wzr & fr arew 21 ¥ 25 a¥ ¥
AXT Ug T Y

“the question shall be referred
for the decision of the President.

(2) Before giving any decision
on any such question, the President
shall obtain the opinion of a
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SHRI C. M. STEPHEN: { am glad
he hon. Minister has given an ass-
urance that he is keeping an open
nind and that in the light of the dis-
ussion that takes place, he may
hink of moving some amendments.

have moveq three amendments to
his clause. One amendment is
ased on the principle of law where-
i the other 15 based on the
f Parllamentary jurisprudence. Sub-
;l:x 1(b) o2 proposed Article 108

“ss to whether g persom, found
guilty of & corrupt pragtice at an
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election to a Mouse of Parliament
under any law made by Parliament,
shall be  disqualiied for being
chosen as and for being a mem.
ber of either House of Parlia-
ment, or of g House of the
Legislature of a State, or ag to the
periog for which he shall be so
disqualified, or as to the removal
of, or the reduction of the period
of, such disqualification, the ques-
tion shall be referred for the deci-
sion of the President and his deci-
sion shall be final”

In our Constitution we are putting
in a provision which says that despite
a corrupt practice proved under lew
made by Parliament whether dis-
qualification should not be impos-
ed, is a mutter to be referreq to the
President. This i likely to be mis-
taken as attempting to protect cor-
tupt practice. I am putting the
question whether we should have
such a clause to be incorporated in
the Constitution of India. This is a
document which will be accepted
and quoted internationally. Here is a
clause which speaks about ‘corrupt
practices’, which speaks about proven
guilt of the corrupt practices and it
shows an anxiety to protect a person
found guilty of corrupt practices. It
seeks to invoke the jurisdiction of
the President in order to protect a
person found guilty og corrupt prac-
tice. I am not pleading that such a
contingency should not be protected
against. My question is whether it
ghould find u place in the Constitu-
tion of India. If we can have the
same thing achieved by other means
should we not try to do s0? That is
my question.

The word ‘corrupt’ hag been mis-
interpreted and mis-understood.
‘Corruption’ hasg its own connotation
in English language. It is different
from the way it is used in the Re-
presentation of People Act. But,
nevertheless, ‘corruption’ has its own
connotation. Thig {8 u basic law of
the land. Therefore, I plead, if we
can avoig this clause, we must try.
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1 think we
The oan gvoid this clusse.

is unnecessary according
to me.

tedn provisions which spesk about the

tion. Article 828 says that
& person is entitled to be registered
as & voter only if he is not otherwise
disqualified for corrupt and illegal
practice under a law passed by the
respective legislature. Therefore, if
& person is found fo be guilty of
corrupt practice, Article 826 gays, he
shall not be registereg as m voter and
the disqualification to be imposed on
that person is to be provided for by
the respective legislature. That is

the delegated authority contemplated
in Article 326.

Article 327 specifically authorises
the Parliament to make lawg for the
purpose of election—

“Subject to the provisions of this
Constitution, Parliament may from
time to time by law make provision
with respect to all matters relating
to, or in connection with, elections
to either House of Parhament or
to either House of Parliament....”

Again Article 320(b) gives a dele-
gated authonty to the Parliament to
make Jaw for the purpose of election
and for the purpose of setting aside
an election and for the purpose of
seiting up a machimery which should
consider setting aside of an election.

Sir, my point jg this: The Corsti-
tution makes provision whereby this
House has got the power to enact
legislation with respect to the election,
with respect to the disqualfication,
with respect to whether the disguali~
fication was there or was not there.
Now, exercising that very delegated
authority, we have enacted the Re-
presentation of the People Act. That
Representation of the People Act
speaks of corrupt practices Section
128 speaks as to what are those cor-
rupt practices. Section 99 says that
when an election petition is trieq the
court shall at the time of making
order untler section 98 make an order

names of persons if any who hive
been proved at trisl to i

guilty of any corrupt practice ang the
nature of the corrupt prectice. So,
this elaborate procedure is there.
Section 100 says that it a parsen is
found to be guilty of corrupt paactice
theé High Court shall declare the elec-
tion of the returned candidate to be
void. Here is something under the
delegated authority. We have enacted
the Representation of the People Act.
The Representation of People Act pro-
vides that if a person is found to be
guilty of corrupt practice the election
shall be declared void. We made the
enactment under Section 8A in 1978,
that is, last year, to say that in vese
a person is found guilty of corrupt
practice, under section 89, the case
has to be submitted to the President
and the order of the President is final.
This is the entire law with us. There-
fore, the point T am trying to make in
this. When you say in case of corrupt
practice it should be referred to the
President, are we not withdrawing
the delegated authority? It comes to
that. I say this because under dele-
gated authonty law is passed It is
in force now Nothing is done about
that law. That stil remains in force.
1s this gelegated authority to be taken
away?

Section 102 says, disqualification as
per the provisions of the law. .Article
328 speaks of the disqualification for
corrupt practice. The finding as to
how the disqualification takes place
{8 a matter which under the pro-
vision of the constitut!ontmstandc
delegated to parliament. In this new
chuEZ, does ilt,a;nean that this delega-
teq authority is to be taken away?
Or does it mean that the law will stilt
continue to remain in force? This
js the point which I would urge for
the consideration of the hon, Minjister.
Then, there is this peculiar thing. The
High Court declares an elettion &8
void. Disqualification as defined in. the
Representation of the People Aet
10v being chosen as or 0
be 8 Member of the House.

g
£
i
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ifter. the siections ave declared void,
he guestion, sill remsing a3 to whe-
ber he will remsin as 4 Member of
he Hottse or whether he will be
thosen as a Member of the House.
Chis still remains an open question.
'hat arises out of this provision. This
s & contradiction according to me. As
‘ar as I ¢ould understand the Repre-
rentation of the Peonle Act, under the
lelegateq authority, containg provi-
sions en this.

Even under the provision ¢f this
Act, the whole thing has got to go to
the President. If a Member’s election
is declared void by the court under
Section 8A for corrupt practice, then
that must go to the President and the
President must declare whether that
disqualification is attached to him or
not and whether that Section stands
annulled by this provision or not. If
a section does not stand annulled by
this provision, then there is an order
by the President under the Represen-
tation of the People Act saying that
a person stands disqualified for such
apd such a period. Then, after this,
how can a question arise? Your
amendment says:

‘it any question rises as to whe-
ther a person found guilty........
..... shall be disqualified.. S

jow can this question rise once an
Jection is set aside? A question can
wrise ag to whether he should be
‘hosen as or he will continue as a
Viember of the House. The qucstion
‘an also arise as to whether the dis~
jualification should be lifted or not.
Question can also arise as to the term
of hig disqualificatioy whether it
should be varied or not. How can a
guestion arise whether the disquali-
fication must be attacheg to that per-
son as to whether he should be chosen
as or continue to be a Member of the
House? In my humble submission
and view, once an election is declared
vold, the guestion does not arise whe-
ther he shall be chosen as or can
continue tg be a Member of the House.
The only question that can ariee is
whethgy the disqualification should ba
lifteg or not.
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That is the intentioh of Section 8A.
That section says that if there 18 @
disqualification, that person can move
the President for lifting it. That is
the only question that can arise—not
whether he should be chosen ag or
can continue to be a Member of the
House. This question cannot possibly
arise as far as I could see. This is the
contradiction.

I find one more difficulty, Under
Sec. 8BA of the Representalion of the
People Act, if the President has order-
eqd that there is a disqualification, then
Section 102 will immediately operate.
Section 102 (e) says that a person
shall be disqualified for being chosen
as and for being a Member of either
House of Parliament ‘if he is so dis-
qualified by the provision’. There is
a law for the purpose made by Farlia-
ment. This is a law made by Parlia-
ment and so, if under that law, a per-
son ig to be disqualified, then by the
operation of Art 102, which (s a man-
datory provision, that person shall be
disqualified for being chosen as and
for being a Member of the House.

In spite of that, this remains an open
guestion, Section 102(e) and 103 be-
come mutually contradictory. In that
case, there 1, 4 contradicuun Liinecy
the provisions of the Representation of
the People Act ang this provision;
there may be contradiction between
Art, 102((e) and this particular
amendment that you are proposing.
There i8 an unacceptable thing about
the whole thing because a person found
to be corrupt, his election being de-
clared void, still is entitled to remain
in the House Even if the election is
void, he is still allowed to be canvasses,
1 can understand the disqualification
being canvassed. This is what you are
doing,

T would therefore submit that this
amendment which #s sought to be
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written into the Constitution ig a very
dangerous amendment This Constitu-
tion will 2o out and tell the people
that you will protect a person found
to be guilty of corrupt practice which
is taken care of by the provisions of
the Representation of the People Act.
Let this Constitution not carry ‘*hat
stamp. According to me this is a matter
which is taken care of by the Represen-
tation of the People Act. I do not see
how an amendment of the Constitution
is necessary for this purpose. We have
got exactly {he same wording in 8. 8A
of the Representation of the People
Act, Leave it to the Representation
of the People Act.

12.29 hrs,

{Mr. DEPUTY-SPEAKER in the Chair]

Leave 1t to be delegated authority
of Parliament. Thig 1s the submission
I have to make. Otherwise, it will be
a very dangerous departure from the
whole position we have been following.
As far as I could see, this has got
very scrious implications. I would be
seech the Law Minister to consider all
these aspecis ang to keep an open
mind on the question,

The reply wanted 15 to the simple
question. Why does he think that
sub-clause (b) become absolutely ne-
cessary? Why does he think that
sec 8A which 18 worded practicallv
the same way as sub-clause (b) is not
sufficient? Why is it that in spite of
sec 8A you are making it mandatory
on the High Court to declare an elec-
tion void and stil trying to canvasg the
question as to whether in spite of the
voidness of the election the new arran-
gement must be eftectuated. The
whole thing is confusing, absolutely
contradictory. Therefore, the whole
thing may be given a deeper look.

Another thing. This is with refe-
rence to sec. 102, Take the case of an
insolvent. An undischerged insol-
vent is disqualified. This was at 2
stage in which money power is pre-
veiling. A person may be perfectly
upright, perfectly above board, ser-
vicesble and acceptable to the people,
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but under adverse cirtumstances the
person might have hecome insolvent.
We have said that that insolvent feliow
is disqualified. Once an insolvent,
there is no provision to go to the Presi-
dent and say ‘Please lift my disquslifi-
cation'. Yoy are concerned about the
person who has received bribe, who is
guilty of corrupt practice iilegal grati-
fication in the election. For him you
are seeking lfting of the disqualifica-
tion but not for this type of person
under gec, 102. From the whole thing,
you lft out only the pergon who
is found guilty of corrupt practice
for favourable treatment. Iy this
correct discrimination? Should our
Constitution carry the stamp of
thig discrimination and extra soli-
situde for what is termed as the
guilt of corrupt practice, as understood
in the international world, as under-
stood in the English language. That 1t
has got a different connotation in the
Representalion of the People Act is not
understood by people, which means
this Constitution will stand defaced to
that extent. We can drop that sub-
clause without any difficulty at all.
What you want is already taken care
of by section 8A If 3 further amend-
ment is necessary, bring one to the
Representation of the People Act rather
than to the Constitution, This i the
submission | have to make. This is
the purpose of my moving the amend-
ment. This is what I want to bring out
bv my amendment. My amendment as
worded may not serve the purpose, but
it the idea is accepted, Government
may consider bringing in some change
on the same lines which can be incor-
porated. Let this matter be left to the
law. This is not a matter for the
Constitution The law will take care
of itself. At that time, we can provide
what should be done and what should
not be done. With these words, I con-
clude.

SHRI P, NARASIMHA REDDY
(Chittoor): I' support the arguments of
Shri C. M, Stephen. In pursuance of
the assurance given by the hom, Minis-
fer this morning that {f reasonable

I guggestiong are made, his ming ‘Is open
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President is bound to act pccording to
the advice tendered by the Cabinet. In
which case, if we make presidential

out, it may lose all eredibility for no
purpose, If the urticle stood as it stood
originally, no harm was done. Parlia-
ment may by law provide for a sult-
able agency for deciding upon
questions of  disqualificaton, If
my understanding is right, accord-
ing to the  Representation of
People Act, courts can go into
the question of validity of election an
the grounds of corruption and can set
aside an election or declare an election
void. But the question of disqualifica-
tion used to be left to the Election
Commission on whose opinion the
President was acting upon. Now we
make the opinion of the Election Com-
mission purely consultative and not
binding on the President. In my opi-
nion this will not do and it is not con-
sistent with our democratic values and
norms.

SHRI EBRAHIM SULAIMAN SAIT
(Kozhikode): This is an amendment
with regard to the disqualification of
the Members of Parliament or Assem-
blies on the basis of corrupt practice.
Mr. Stephen an eminent advocate has
dealt with the matter at great length
and to a great extent I ggree with what
he said. My amendment is simple; the
Election Commission’s advice should be
final. So far as I know the decision
of the Election Commission with re-
gard to election matters were cpen to
be questioned in the Supreme Court.
By this amendment it is stated that the
President will take a final decision
after consulting the Election Commis-
sion. But he will be guided by the
Council of Ministers; we amended
article 13 to gay that there shall
be a Council of Ministers with a Prime
Minister at the head to aid and advise
the President who shall in the exercise

of that office act jn socopdance with
such sdvice. So, the President will
have to act in gugh cpees in arcord-
ance with the gdvice of the Council
of Ministers. He will be a puppet in
the bands of the Cabipet and such a
situation has to be gyoided. Therefore
1 say that the President shall consult
the Election Commission and its advice
should be flnal. You may even make
Parliament gupreme and not allow
things to be decided by the Council of
Ministers through the President. As it
18, it means that the President 1s
powerless and all those powers will
vest in the Ministry.

SHRI PRIYA RANJAN DAS MUNSI
(Calcutta—South): 1 partially agree
with what Mr, Stephen said. T sincere-
ly feel that 1f the article is amended
in the way suggested, it will he a fan-
tastic provision for the future. At
present the qualification or disqualifica-
tion is decided under the Representa-
tion of the Peoples Act. Without
attributing any ill motives to the high-
est chair in the Republic, namely the
President I should say that if the deci-
sion to say whether somebody is quali-
fied or disqualified is left completely
to the President, taking only the advice
of the Election Commission, may be
tomorrow there may be some political
interpretation and some politieal moves
in favour of candidate x or y. The
reason is simple. We know how the
President is elected in our country; no
doubt is a democratic way. The people
know in general that the President also
is questioned or chased or challenged
during the time of the election and
immediately after the election iy over,
the same people accept him as the heag
of the State. But in a Parliamentary
system the political will and political
wish of a group or a party at that
moment does not come in tne way.
Now, supposing a Member who has beey,
disqualified belonged to ‘X’ party and
he makes an appeal and submission
to the President to withdraw the dis-
qualification in hia case and suppos-
ing the President partially does that
without making any door open for
him, that Member then directly en-



corruption, the question at that stage
will arise as to make the complaint
and prove the corrupt charges. It
has also been found in our country
that on some occasions when the

system and we do not always think
that we should be following a parti.
cular pattern of political system or
we should always have a like-minded
person as the Head of the State. For
example, some perspn belonging to the
counter-revolutionary force or some
other force whom you do not like to
manipulate or manouvre at that stage
can git g the head of the State and
at that stage this Parliament may not
be in majority or there may not be a
majority rule of this party in varioua
States. Then at that stage the pro-
cess of victimisation will begin, It
can begin in a very big way and it
can create a very serious situation
in the country. At that time you
will not be in a position to amend the
provisions of tbe Constitution because

102 and 103 through a private resa-
lution, but some people 1a

i
it

wanted to make democracy more live-
ly and it the democracy was to funcs
tion under the parliamentary system
and more actively, then the Members
of Parliament must give first priority
in regard to thair duties to the people
and the next priority should be given
to other duties. There is a provigion
that if a Member holds office of profit
he should be disqualified. I agree
with that. But without any disregard
to any Member, I would like to point
out that there are many Members who
are engaging themselves as lawyers,
jurists, doctors, etc. When they go
before the people, they say that the
country needs intellectuals and on
that basis, they are elected by the
people. But during their parliament-
ary career, when the sesslon is on
whether it is an emergent session or
war-time session, and when the busi.
ness goes on i{n the House, you will

university or in a nursing home; they
are giving their priority there, I asy,
have priorities When the session is
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dvantage in judiciery
Parliamentary Status thereby depriv-
ng the cause of the people. 1 do not
lispute fheir wisdom. Now, you are
yringing forward a provision arming
he President with one more extra
power to decide whether a Member
is qualified free from corrupt prac-
dces or not. So my amendment was
very simple. If you at all feel that
there should be some institution, let
there be an election tribunal headed
by the President of the Republic. It
should consist of the members of the
Flection Commission and Chief Jus-
tiee of Supreme Court including the
Chief Justice of High Court where the
member belongs as members of the
tribunal. If there i3 a dispute or tie
in the decision of the majority mem.
bers of the Tribunal then only the
President’s own decision ghall be final
Otherwise, the President ghall an-
nounce the decision having the majori-
ty opinion from the Tribunal.

SHRI M. KATHAMUTHU (Nagar
pattinam): The clause 20 of this Bill
seeks to amend Article 103 of the
Constitution by adding one more
ground for disqualification of the
Members. This is a welcome move.
Everybody knows and nobody can
deny the role of money during elec.
tion time. 8o, the corrupt practices
during elections, whatever may beits
form, should be put an end to. But,
here the question is, swho is to be em-
powered to take decisions on such
matters. Our amendment number 463
seeiks that the House to which the
Member belongs, shall be competent
to take the decision and its decision
shall be inal. This would be the cor-
rect approach. But as per clause 20
of the Bill, even after modification of
Article 103, the authority is vested in
the President. In our opinion, it
will be proper and appropriate if
the case of the person found guilty
of corrupt practices is taken up
by the House to which the Mem-
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ber belongs, instead of its being
referred to the President. When we
accept the concept of Parliament
being supreme and when we have
promulgated the democratic way of
functioning, 1 cannot understand why
we should hesitate to give the right
to enable the House to take a deci-
sion on the conduct of its own Mem-
bers, We feel that this Article should
be amended in this manner. It will
strengthen the supremacy of Parlia-
ment. So I request the Law Minis-
ter, on behalf of the CPI group to

give thought to our amendment and
accept it,

As our amendment No. 464 is of a
consequential nature, I need not ex-
plain further.

I again request the hon. Minister
to accept our amendment,

THE MINISTER OF STATE IN
THE MINISTRY OF LAW, JUSTICE
AND COMPANY AFFAIRS (DR.
V. A, SEYID MUHAMMAD): In re-
gard to the amendment which has
been proposed by Mr. Indrajit Gupta
and his friends, we have considered
the matter. The Swaran Singh Com-
mittee had recommended it after a
sober consideration we have included
this provision, as proposed in clause
20. No sufficient reasson has been
given to change our proposal.

SHRI C. M, STEPHEN; Is this an
adequate reply? We are also here
in existence in this House—not only
the CPI group, as MPs. We have
moved amendments and spoken on
them.

MR. DEPUTY-SPEAKER: He
thought that that was sufficient for
you.

SHRI H. R. GOKHALE: I have
heard the arguments of my friend,
Mr, Stephen and the other arguments
also. And I had the goog fortune of
knowing these points, because he had
briefly discussed them with me earli-
er. I do not think the difficulty
which Mr. Stephen mentioned, would
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arise if we take the whole scheme
into account, It is true that the pre-
sent amendment is for Article 103;
but we have also to consider the
scheme contained in Articleg 102 and
108 and then go to Article 828, If you
look at Article 102, the disqualifica-
tiong referred to therein—I need not
read all the disqualifications—are
“for being chosen as” angd “for being”
a Member. There is a distinct differ-
ence between a disqualification on
these counts, and a disqualification
which arises after the election. There
is a clear dichotomy, that in Article
102, in respect of those 3 or 4 matters
which are mentioned there, it is @&
disqualification for “being chosen” or
for “being” a Member i.e for conti-
nuing. For example, a man may be-
come insane after becoming a Mem-
ber. He can become insane subse-
quently; he can, e.g. hold an office of
profit after being a Member. That
will disqualify him. Article 102
which deals with ‘being chosen” and
“being”, is not touched. So far as
Article 103 is concerned, we have a
clause in the amending bill—and 1
am particilarly referring to clause
1(b)—viz. the new clause. It is not
there jn the existing Article 103.
Now, a reference to ‘corrupt practice’
is already there in Article 326, Arti-
cle 328 in fact containg this I will
read only the relevant portion.

“The elections to the House of
the People and to the Legisldtive
Assembly of every State shall be
on the basis of adult suffrage;....
law made by the gppropriate Le-
gislature and is not otherwise dis-
qualified under this Constitution or
any law made by the appropriate
Legislature on the ground of non-
residence, unsoundness of mind,
crime or corrupt or jllegal prac-
tice,....”

Therefore, there has to be a law in
respect of a corrupt practice under
828, It is true that with regarg to the
disqualification arising ag a result that
of a corrupt practice having been pro-
veqd under the existing law, the method
which wag provided for is not the
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good or bad, but there is a difference
between the two methods,

It iz also true that under the exist-
ing law relating to elections, the Re~
presention of the People Act, after the
amendment made by adding section 84,
the gquestion of 3 person being dis~
qualified from being chesen or conti-
nuing as a Member was taken out of
the purview of the courts. The original
position wasg that if the courts came to
the conclusion that a corrupt practice
had been proved, they had no choice,
the disqualification for a period of six
years automatically followed. ‘That
was amended, but it was said that the
power of the courts to determire
whether an election is wvoid or
invalig on the ground of an alleged
corrupt practice would remain. Even
now that position is not touched.
For example this does not mean
that you cannot go to a court for a
declaration that an election is void
on the ground that a corrupt practice
has been established It {s still the
function of the court, but the question
as to whether, as a consequence of
the proving of a corrupt practice in a
court of law, a disqualification should
follow or not is the only thing which
18 provided for here.

SHRI C M. STEPHEN: Is that not
provided for in section 8A of the Re-
presentation of the People Act?

SHRI H. R. GOKHALE: If you
look at the clause, it takes into
account these things:

“(b) as to whether a person,
found guiity of a corrupt practice
at an election to a House of Par-
liament under any law made by
Parliament, shall be disqualified for
being chosen as,....”

There are two things. After a person
has been proved guilty of corrupt
practice, the President says that this
corrupt practice is of such a grave



: that the person should not
be enfitied to be chosen at all, He
can do that. The second part is:

« _ and for being a member of
either House of Parliament, or of a
House of the Legislature of a State,
or as to the period for which he
shall be so disqualified,....”

1 may give an extreme case only to
illustrate the point. Supposing the
excess of expenditure is one rupee.
Technically fMat is a corrupt prac-
tice, and the courts have no option
but to declare that the election is
void, but taking into account the fact
that the so-called corrupt practice is
so insignificant, the President may
decide that the man should not be
disqualified from being chosen as a
Member. He will go out so far as
the House to which he was elected
was concerned.

Take for example Mr, Chawla’s
case. The House is aware that the
excess of expenditure was only
Rs. 200 or Rs. 300, but the disqualifi~
cation automatically followed. Under
the existing law, the Election Com-
mission took into account the circum-
stances ang removed the disqualifica-
tion. But supposing g by-election
takes place, then the removal of the
disqualification only means that Mr.
Chawla is now entitled to be chosen,
he can stand for an election, that the
disqualification is not so complete that
he cannot even be chosen. There-
fore, the question of choosing not only
comes before the election but also
subsequent to an election, That 1s
why the word “chosen” is used.

There is an authority giving the
power to decide as a result of enquiry
made by the Election Commission
about the corrupt practice, and if the
corrupt practice is such that there
should be a complete ban on the
member coming back to the House, of
course, on another election... (Inter.
ruptions) Therefore, I had men-
tioned that he did not automatically
continue to be a Member of the
House. The seconq thing is about the
peﬂnd' FREEPYY 3 "-ﬂl‘|
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SHRI PRIYA RANJAN DAS
MUNSI: I cculd not follow.

SHRI H. R. GOKHALE: If the
election is set aside; if it is void,—
the President does not say that he
would regard the election as valid.
He is not going to do that—if the court
has determined so because the cor-
rupt practice has been proved; the
only question is whether his disqual:-
fication for being chosen as a Member
should attach; if it shoulq attach,
then how much it should be. In a
given case, the fact may be that there
is a very insignificant lapse on the
part of a Member. Therefore, it 1s
not completely barring him from
fighting another election, and he can
come if he gets a chance that is, if
there is a by-election or the next
election. It is also possible that lus
disqualification should be there, but
not for too long a period—six years
or four years or five years. Here we
say it is one yeai. Even in that one
year, he can stend for by-election. I
am just giving you an illustration,

The third thiny is about the re-
moval or reduction of the period,
(Interruptions) There is no quarrel
at all. I am mnot quarrelling with you.
You are also not gquarreliing with
me. Since the question has bhe:n
raised, I think it is better that I
should try to explain it. I know that
you have not raised this question.
But the last part regarding removal
or reduction of the period is import-
ant. Now this disquahfication is at-
tached In a fit case if made out
from a fact that there is a disqualif-
cation, but it should be reduced, that
power is given. When a disqualifica-
tion is attached, then comeés the gues-
tion of reduction or removal of the
period. There should be either re-
duction or removal. Now, these aie
the powers which are given under
this section. It is true that it is not
the same thing under the law. (In-
terruptions). Let me finish this. You
can ask your questions later on. Pro-
bably, I am going to answer fhat
also. I remembereg it very well.
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Now, there is a provision in the
Hepresentation of the Peop'e Act and
it may be that in consonance with
the constitutional provigion, we
cannot amend it now because this
Constitution has yet to become a
law. Till that time, we cannot keep
it void. It may be possible that a
by-~election may take place, disquali~
fication may be attached and the
existing provisior of the Representa-
tion of the People Act may have to
be used for such a purpose. But it
may be possible that after the Cons-
titution Anmiendment Bill 1s passed,
finally the President’s assent is given.
Then the first argument is always
there that if there is any statute which
18 repugnant to the Constitution, jt 18
not the Constitution which is bad but
the statute 18 bad. But we are not
going into itg legality. It may be that
we will have to amend the Representa-
tion of the People Act. I do not rule
out the possible thing which you have
mentioned about the follow-up mea-
sures and to remove inconsistency, it
there is any, when the time arises:
the time is not now. It may be then
that we will have to consider that posi.
tion

Mention was also made about the
removal of disqualification etc or the
election etc in respect of a corrupt
practice That is why thig is the first
time that fhis power is being given to
the President. Now what I was say-
ing was that in the existing provision
the position was different. For
example, the Election Commission
had to give advice and the advice
was bialing on the President Tt is
so worded The language of the
clause is that the decision of the
President shall be final and the only
obligation is to consult the Election
Commission, but after an inguiry made
by the Election Commission.

Now, an inquiry is made by the
Election Commission for obvious
reasons. Firstly, the President can-
nat be expected to hold an elaborate

wiguiry, to sift dvidence, o md
evidence, i necesasry. °Therefore
should be left to = body which 18
composed and constituted under the
Constitufion. As a result of the in-
quiry, the Election Commission “dfay
come to a certain view, whether a
case is made out either for remaval
or reduction of disqualification or
whatever it is. It is on the basia of
that view which 1s really consultation
that the President will come to a
conclusion at to whether this should
be done or nct although it js not
peremptory or obligatory on the
President to act on the advice of the
Election Commission

We have corresponding provisions
under the Constitution where, for
example, although we have to
appoint judges in consu’tation with
the Chief Justice of India or in con-
sultation with the Chief Justice of
the High Court, nobody has ever con-
tended nor it is possible to contend
that consultation means concurrence
Here, also, it does not mean con-
currence That is quite true. But
it does not happen As a matter of
practice, I can tell you, as a person
who has been dealing with 1t, invari-
ably, we do not disregarq the advice
given, after inquiry. Therefore, 3t 1s
not expected that the President who
has not himself held the inquiry, who
has not heard the witnesses, etc will
interfere arbitrarily in the adwvice
given by the Election Commission 1
think, you can repose that much con-
fidence in a higher authority or, pro-
bably, the highest authority in India
I do not think there is any difficulty
about it.

AN HON MEMBER: Does the
executive come into the picture?

SHRI H R. GOKHALE: Actually,
in the case of the appointment of
judges, it is really the executive but
the executive also does not go against
the advice. I do not expect that the
executive will do s0 where an elabo-
rate inquiry is made.



wilt mot gct srbitrarfy. ALl ‘th
bodies are mmnned mainly by human
beings and there is no Buarantee that
a judge also does not behave arbi-
tearily, 8But we do hope and, I
think, it is true that they do not. In
most ceses, rather than few, we go ¢n
the assumption that all functions and
duties cast on an authority under the
Constitution are performed honesily
by it and in good faith. That is the
basis of the present amendment, With
all respect to my friend, I do not
think any amendment in that is
necessary.
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MR. DEPUTY-SPEAKER: That is
a different question; that 1s the cons-
titution of the Election Commission.
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qQuestions, The Law Minister sad,
What is contemplated is with respect
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to tuture clections, that i to sey, 1t
is not contemplated that in spite of
the removal of the disqualification, it
is not expected that on the void elec-
tion, he can come back. If that i
8o, why should these two words be
thare “for being chosen &s, and for
being,”....

MR. DEPUTY-SPEAKER:
being” for the future.

SHRI C. M. STEPHEN: “for being”
is a current thing. Once a disqualifi-
cation goes, it goes without saying
that you can contest and come back.
The disquialification stands betwoen
you and your entitlement to contest
an election, Then the disqualification
goes and you can contest,

..“for

MR. DEPUTY-SPEAKER: ‘For
being’ in the future.

SHRI C. M. STEPHEN: That is not
the meaning. It is stated here also.

SHRI H, R. GOKHALE: Thisis a
thing which comes in the earlier
Article also. Moreover, there is
really no contradiction because it may
happen that in respect of corrupt
practice, that is not, under the law,
only excess expenditure or bribery
but there are many things which
come under corrupt practices under
the Act and some corrupt practices
can be proved after a Member comes
to ‘being’ there. Then the question
can arise in the court as to whether
he should continue or whether he
should be chosen or not. In any case,
this is something which has been
interpreted meny times and it s
already thtfe in the other provisions
of the Article. I don’t think there
can be any difficuity.

SHRI C. M. STEPHEN: It says
‘found gnilty of corrupt prectice at
an election to the Houses of Parlia-
ment under gny law made by Parlia-
ment’, It is not as if some proof is
faken or some evidence ig takem in
othar proceedings. And the courts
are barred with respect o the vali-

’
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dity of the election: it is only on an
election petition somewhere and not
otherwive, It says ‘found guilty of
corrupt practice et mn election to the
FHouses of Parliament’ and an election
to the House of Parliament is out of
bounds for a court because under
Art. 327 it is clear, as sub-Art.(b)
says, that no court shail call in ques-
tion any election except by an sutho-
rity fixed up by Farliament. There-
fore it is that alone which is meant,
'rheiwefare. if somebody is found guilty
of corrupt practice in a frial in an
election petition matter, then the
question arises as to whether he
should be chosen or Wwhether he
should be allowed to remain in the
House, That is the question. It is not
in the future but the present.

MR. DEPUTY-SPEAKER: ‘For
being’ and, after being elected, to be
a Member of the House.

SHRI H. R GOKHALE: 1 thought
1 had mentioned it, but 1f you look
at the new proposed -clause,~—you
have to read (a) and (b) together
[although I earlier read only (b) be-
cause I thought the only problem was
about corrupt practices]—it says ‘as
to whether a Member of either
House of Parliament has become sub-
ject to any of the disgualifications
mentioned in Clause 1 of Art. 102'. It
is not a corrupt practice; these are
disqualifications which are incurred
by a Member of Parliament after
becoming a Member of Parliament,

SHRI C. M. STEPHEN: It can be
a corrupt practice under sub-article
‘(e) of Art. 102. It says ‘if so disqua-
lifled by or under any law made by
Parliament’ ie. if he ig disqualified
under the Representation of the
:’;;nle Act. This is covered by Art.

SHRI H. R. GOKHALE: I think I
have understood my frieng very
well. The whole point is that a per-
son can incur dlsqualification after

Some of these are capable of becom-
ing possible after @ person has hé-

difficulty about this,
SHRI C. M. STEPHEN: My makx
point is this. Section 8(A) of the

Representation
takes care of this; it is practically the
same. Why do you think that this
Section 8A is not sufficient and that
this 8A must become part of the Cons-
titution. This Section says:

“The case of every person found
guilty of @ corrupt practice by
an order under Section 99 shall be
submitted, as soon as may be, after
such order takes effect, by such
authority as the Central Govern-
ment may specify in this behalf, to
the President for determination of
the question as to whether such
person shall be disqualiied and if
so, for what period.”

Section 8A of the Representation of
People Act provides for that. Why
do you want this Clause to come into
the Constitution of India? Do you
think that this cannot be sustained
under the Representation of People
Act? If the Representation of People
Act can take care of this, why should
it become a part of the Constitution
of India? Why should the Constitu-
tion of India bear an appearance as
though, in respect of the person found
guilty of corrupt practice, the dis-
qualification must be removed snd
all that? Why should that become a
matter of Constitutional anxiety and
solicitude? This Act can take care
of it. Why do you think that it must
become a part of the Constitution of
India?

SHRY H. R. GOKHALE: I have
myself said@ that there is an Act. It
may be, after this Amendment comes
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into dffect, we gy have fo amend
thelwttobﬁngitinnnew!th the
Constitution. But we have to keep
the Act in force. Until this Constitu-
tion Amerfiment Bill is passed, this
will not take éfect. And there can-
not be a void. Meanwhile, if a by-
election is held and some election
petition comer, we cannot say that
there is no law on this. We will
amend the Act after examining it; 1f
there is any inconsistency, we will
correct if.

The other point was: why do we
want it in the Constitution, why is
this lJaw not sufficient? There is only
one single answer for that. We are
making tHe ddcision of the President
final The point is, here, the possi-
bility of any judicial or any other
authority going into this question 1s
not there. This can be done only by
an amendment of the Constitution.

MR. DEPUTY-SPEAKER: Now
we take up Clause 21.
Clause 21—(Amendment of qrticle
105) 4

PROF. S. L. SAKSENA: I beg to
nove:

Page 8, line 31,—

add at the end—
“or be defined by it” (59)
SHRI C. M. STEPHEN: 1 beg to

nove
Page 6, line 30,—

after “from time to time” insert—

“be defined by Parliament by
law and until so defined shall be
such ag are in force immediately,
before the commencement of
section 21 of the Constitution
(Forty-fouwrth Amendment) Act,
1976 und suth &z ney” (114)
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SHRI M. C. DAGA:
move*

(Pali): I beg to

Page 6.—

for lines 28 to 31 substitute —

“(3) In other respect the
powers, privileges and immunities
of each House of Parliament and
of the Members and the Conmit.
tees of each House shall he such
as may from time to time bLe
formulated by a Joint Committee
of both Houses of Parliament
consisting of ten Members of Lok
Sabha and five Memberg of the
Rajya Sabha nominated by the
Speaker of the House of the
People and the Chairman of the
Council of States and approved by
a joint Session of both Houses of

Parliament.” (339)
SHRI H. R. GOKHALE: I beg to
move:
Page 6. for lines 30 and 31, substi-

tute—

“of each House shall be those of
that House, and of its memhers and
committees, at the commencement of
section 21 of the Constitution (Forty-
second Amendment) Act, 976 and
as may be evolved by such House
of Parliament from time to time.”

SHR] INDRAJIT GUPTA: 1 beg to
move:

Page 8, line 30,—
for “evolved’ substitute—

“laid down by law.” (465)

SHRI C. M. STEPHEN: Whatever 1
had to say, I spoke at the consideration
stage. and I am happy that the points
made have been taken care of, at least
partially.

There i3 only one point which re-
mains and on which J would Iike to
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get an explanation. Under the article,
ag it ig today, the Parliament can pass
an Act and spell out the procedure of
both the Houses, and the provision 18
now taken away. JIs it because the
word ‘evolution’ will cover an Act of
Parliament also? Why should that
provision for Act of Parliament be
taken away? Could it not be interpret-
ed to mean that hereafter Parliament
will not have the power to pass an Act
for the purpose of regulating the pioce-
dure of this House? This {s the only
point on which I want to get an ex~
planation.

I am thankful to the Law Minister;
the sentiments expressed with respect
to this Clause have been taken care
of and an amendment has been moved.

SHRI M. C. DAGA: 1 have moved
an amendment. This amendment is
very clear on how the powers, privi-
leges and immunities can be decided:
there should be 5 Joint Committee of
both the Houses which should go into
these and after that, when the Com-
mittee comes to a decision, then it may
be placed before the Joint Session I
have suggested this in my amendment
No. 339:

“In other respects, the powers,
privileges and immunities of each
House of Parliament and of the
Members and the Commuttees of each
House shall be such as may from
time to time be formulated by a
Joint Committee of both Houses of
Parliament consistingof ten Mem-
bers of Lok Sabha and five Members
of the Rajya Sabha nominated by
the Speaker of the House of the
People and the Chairman of the
Council of States and approved by
a Joint Session of both Houses of
Parliament.”

This is my suggestion.

MR. DEPUTY-SPEAKER: Each
House is master of its own rules, you
do not mix up.
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“(1) Subject to the provisions ot
this Cemstitution and o the rules
and standing orders regulating the
procedure of Parlfament, there shull
be Ireedom of speech in Parlisment.

(2) In other respects, the powers,
privileges and immunities of <each
House of Parldament aund of the
members and the committees of each
House, shall be such as may from
time to time be defined by Parlia-
ment by law, and, until so defined,
shall be those of the House of Com-
mons of the Parliament of the Un.ted
Kingdom and its members and com-
mittees, at the commencement of the
Constitution.”

So many years have passed &ince
1950, when the Constitution came into
being, but the powers, privileges, etc.
of the Parliament and Members have
not yet been defilned. Now, by the
proposed amendment to this Article,
the following is to be substituted for
Article 105(3):

“In other respects, the powers.
privileges and immunities of each
House of Parliament, and cf the
members and the committeesg of each
House shall be such as may, frcm
time to time, be evolved bv such
House of Parliament.”

Again, the word ‘evolved’ is there. [
want that the powers, privileges, im«
munities, etc, should be defined and
not Jeft like that. That {s, what I want
to pubmit, and 1 have moved my
amendment for that purpose.

SHRI H. R. GOKHALE: Mr. Deputy-
Speaker, Bir, by the amendment that
1 have moved, there ig a change in the
clause proposed in {de Bill. The clause
in the Bill is:
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House shall be such as may, from
time to time, be evolved by such
House of Parliament”.

We are aware that in the existing pro-
visions,.there is a reference to the
privileges of the House of Commons
and it was thought that after all these
years to continue the reference to a
toreign legislature in our Constitution
was not a very good state of affairs.
Therefore, it was first thought that
this reference to the House of Com-
mong should go from the Constitution.
But then it is also true that there are
many situations, where probably we do
not have precedents in this House or
the other Houge and where we have to
go to precedents elsewhere. And that
elsewhere would be the British House
4 *Commons because that is the pattern
which we are following. While, there-
fore. removing the reference to the
House of Commons—it was not there
in the original proposal-—we now say:

“.....ot each House shall be those
of that House, and of its members
and committees, at the commence~
ment of section 21 of the Constitu-
tion (Forty-second Amendment) Act,
1976, and as may be evolved by such
House of Parliament from time to
time.”

We know that, at the moment, the
privileges are those which are of the
House of Commons. Therefore, in
effect, until Parliament devises its own
privileges and also of its committees
etc., we can still look to May's Parlia-
mentary Practice or the privileges of
the House of Commons, because they
are the existing privileges. Therefore,
the existing privileges are continued
without making a reference, which we
do not like, to a foreign legislature,
but that also is subject to ‘as may be
evolved by such House of Parliament
from time to time'.

Now, it does not mean that we are
bound for all times to come by the
Privileges of the House of Commons.
This House can evolve its own privi-
leges and those will be the privileges
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of this House, its Committees and its
Members.

Now one point and a valid point has
been made by Mr. Stephen just pow.
In fact I had it in mund but he has
highlighted it by his amendment and
that ig that we have not said here or
anywhere ‘until Parliament, by law,
provides’.  Therefore, the possibility
that Parliament can provide fpr the
privileges whenever the law is made
can also be considered and this is one
of those clauses to which I referred
this morning when you wete not
here and I said that in res.
ponse to the views given by the
hon. Members 1 might have to nave a
second look at some of my amendments
and if thought necessary, can bring an
amendment to improve the present
proposal and all I can say with regard
to Mr. Stephen’s suggestion is that this
is one of thoge things..,,

MR. DEPUTY SPEAKER: You are
not replying now. You are speaking
on your amendment.

SHRI H. R. GOKHALE: My smend-
ment does not include this, Therefore,
I am replying to his amendment.

MR. DEPUTY-SPEAKER; That stage
will come later because others are yet
to speak. I called you fo speak on
your amendment because you have
your amendment.

SHRI H. R, GOKHALE: I am sorry
I then withdraw.

So far as my amendment is concern-
ed, 1 have mentioned the provision and
that is the intention of it.

#*SHRI S. A, MURUGANANTHAM
(Tirunelveli); Mr. Deputy Speaker,
Sir, 1 rise to speak on my amendment
No. 465 to clause 21 and also 470 to
clause 34 which say that the powers,
privileges and immunities of the Mem-
bers of Parliament shall be laid down
by law. ... (Interruptions)

SHRI INDRAJIT GUPTA: Mr.
Gokhale, the hon. Member is speaking

#The original speech was delivered in Tamil
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in Tamil. I think you better try to
follow his arguments.

SHR1 H. R. GOKHALE: Sometimes
the difficulty is that an hon. Member
on the opposite is speaking and some
member thig side comes and talks to
us. People think that I am not listen-
ing to the speech but that is not so.

MR. DEPUTY-SPEAKER: This is
unparliamentary. Side talk should not
have precedence over an hon. Member
who has the floor of the House. But I
see your difficulty. That happens
sometimes.

SHRI S. A. MURUGANANTHAM):
Mr, Deputy Speaker, Sir, Amendment
No. 465 to Clause 21 moved by our
Party Members says that the powers,
privileges and immunities of the Mem-
bers of Parliament shall be laid down
by law instead of being ‘evolved’ by
each House of Parliament. It may
not be out of place to mention that we
have moved a similar Amendment No.
470 to Clause 34 which relates to the
Members of the State Legislatures,
Clause 21 geeks to amend Article 105(3)
of the Constitution. Clause 34 seeks {0
amend article 194(3) of the Constitu-
tion.

Sir, it is really heartening to fing,
and it has to be welcomed by all in the
House, that twenty-eight years after
our Independence the unsavoury words
like ‘the House of Commons of the
Parliament of the United Kingdom’
are being removed from our Constitu-
tion. It is an anachronism that free
India’s sovereign constitution should
bave a reference to the House of Com-
mons of the Parliament of the United
Kingdom. It was really shameful to
be mentioned In the Constitution that
the powers, privileges and immunities
of the Members of the Lok Sabha and
Memberg of the State Legislatures of
free India should be those of the Mem-
bers of the House of Commons of the
Parliament of the United Kingdom. I
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heartily welcome the removal of these
words from our Constitution. 1 should
in fact say that respectability due to
our sovereign constitution s being
restored and, though belated it is, it
should receive the whole-hearted wel-
come of all of us,

Sir, if a Member is arrested, there 18
a convention that he should not be
handcuffed. In order to make this
convention universal, it would be
advisable to have such conventions in-
corporated in a legislation. Similarly,
ihere is the convention that a Member
of Parliament would not be arrested
within the precincts of the Parliament.
It might be all right on one
side and on the other it might prove
derogatory to democratic conventions.
It is criminal to tear the national fag
or our Constitution. If a Member re-
sorts to any such anti-national activity
within the precincts of the House, he
cannot be arrested under this ronven-
tion, while it would be legal to airest
him forthwith. Such conventions
should be incorporated in a law, giving
clear-cut clariflcations.

Sir, the Jana Sangh Member of
Rajya Sabha, Shri Subramania Swamy,
in contravention of the laws of the
land, is indulging in anti-national activi-
ties abroad and without the oxpress
permission of the Reserve Bank of
India, he has been going to all the
countries of the world.

MR. DEPUTY-SPEAKER: Order
please. I think I must stop you there.
In the first place, you are talking of
details of practices and procedures of
this House. They do not come here
now. Then you are referring to a
Member of the other House. That is
not desirable. I understand currently
that the other House has set up a Com-
mittee to go into it. You should not
bring it in here. Thig is outside the
purviews of this amendment, These
are the detalls of practices and proce-
dures of Parliament. These can be
discussed at some other appropriste
time, but not now.
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8HRI 8. A, MURUGANANTHAM: I
am only saying that, it a Code of Con-
duct is formulated for the Members of
Parliament, the unconstitutional and
illegal activities of the Members of
Parliament can be curbed and if
necessary their membership of the
House can also be revoked.

In the most important and vital dis-
cussion that is taking place on the floor
of this House, you find that only 30, 35
members are present and participating
in the debate. If there is a law stipu-
lating the compulsory presence of Mem-
bers of Lok Sabha in the discussion of
Constitution Amendment Bills, then
the presence of more members can
easily be ensured in the House. While
there is the Members' Salaries and
Allowances Act prescribing the flnan-
cial claimg of the Members, I wonder
why the immunities and duties of the
Members should not be incorporated
in a law.

When we are incorporating, through
this Constitution Amendment Bill, the
duties of the people of India, why
should not the duties of the Members
of Parliament be incorporated in a
law? It would be conducive to effec-
tive functioning of the members, it the
conventiong we have evolved during
the past 28 years are incorporated in
a law—especially wll the conventions
relating to the Members of Parlia-
ment.

In this background, I hope that the
Minister of Law would accept our
Amendment which says that the
powers, privileges and immunities of
the Members of Parliament should be
laid down by law.

MR. DEPUTY.SPEAKER: If you
want, you may reply.

SHRI H. R. GOKHALE: With regard
to the amendment of Shri Stephen, I
lllx;ndld not have replied, but I have re-
plied.

With regard 10 the observations
made by my friend, they do nof arise
on this amendment.
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Clause 22 (Amendment of article 118),

SHRI JAMBUWANT DHOTE: I beg
to move:
Page 6, line 33—

after “quorum” insefrte—

“of one-tenth of the total numa
ber of members” (561)

eAE WEEw,  qmfas  aur
wifas wify & o g7 A ga dfam
F 44% dotaw & % qe # § M7
et & ot 37 1 INE g A frar
¢ | Sngw wEew, sfww s Wy
4477 e E, 3| ¥ wfas O
grarfes wafa ¥ ar wife & &
QT a1 a5 § 99 ¥ fag ag7 ww
sifasr fear wat &, afer <o o
fodas ¥ aga a0 @ Twdfaw
A} gemagies I Fg T W@ §
gadta  Samar, il SATIRY
N & ¥ ox wdfvE AT &
g Tfmnizd W ¥ § Wk
A4 o o faearg @ @A
g a1 wfFw INTREY § 4 OF
wrffed AT & | T W, AT g
wCT E, A @ W g & Few
arfgq AfeT ag o9 T wed 3o
T s )

MR, DEPUTY-SPEAKER: Order,

ox;der. Why are you participating in
it

SHRI JAMBUWANT DHOTE: To
end parliamentary democracy.

MR. DEPUTY-SPEAKER: This is
unfortunate,

SHRI B. R. SHUKLA (Bahraich):
Every Member has taken an oath of
allegiance to the Constitution of
India, The hon. Member is speaking
which is something derogatory to
the dignity of this House, Therefore,
he should be asked to withdraw his
remarks or the remarks should he
expunged from the proceedings. .
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SHRI D. BASUMATARI: it should
not be expunged.

MR, DEPUTY-SPEAKER: Order,

order, Have you to say anything on
that?

of aur NE R W,
& T "xga, gy wfeardie st waaw
wWowT o g | MY frare
RN A g A § AW
g @A & oA B wAwarg;
sdw wwmw § W & gwwar §
fo o faard & agi w@w o™
wifeariedy wrew &1 s )

MR. DEPUTY-SPEAKER: Just a
minute.

1t is something much deeper, The
words should not be used in this way.

Before each Member takes a seat
in this House, he has to take an oath,
You must have taken that oath,

SHRI JAMBUWANT DHOTE:
There is freedom of speech also.

MR. DEPUTY-SPEAKER: I have
to give a ruling. I was saying that
before each one of us takes his seat
in this House, he takes an oath. You
have taken that oath. It says:

‘T, ..., having been elected a
member of the House of the People
do swear in the name of God/Solem-
nly afirm....’

~~whichever way you like—

‘....that I will bear true faith
and allegiance to the Constitution
ot India ag by law established and
that I will faithfully discharge the
duty upon which I am about to
enter.’

Pherefore, you enter upon your duty
here as a Member of Parliament and
Parliament is the corner-stone of our
Constitution. You have taken that
osth, Now, for any Member fo say
that all this is farce or to say that

0
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he is here to end democracy, is most
unfortunats, I am requesting you to
withdraw those remarks and it you
don't do it, I have the only alterna-
tive of expunging them fram the pro-
ceedings of the House ang ask you
not to repeat this thing.

SHRI JAMBUWANT DHOTE:
Article 19 says this:

‘All citizens shall have.the right
to freedom of speech and expres-
sion’, tl

I am using it.

MR. DEPUTY-SPEAKER: Please
sit down. This freedom is subject to
the oath you have taken here, as &
Member. I am not talking of what
you say outside this House. But here
in this House you have taken a cer-
tain oath. I would request you to
withdraw these remarks because they
will go against your own oath and
wlso it ig disrespectful to the House.
If you don’t do it, I will have to ex~
punge these remarks, I give you the
choice.

SHR] JAMBUWANT DHOTE: I
withdraw my words.

SHRI D. BASUMATARI: Don't be
so excited when you speak,

o awman ©iF : g W,
dfeam 9T @ W ol ¥ AR
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s N T AW
R B oar v @ § sl A
aa v § A cx favg ov g aft
dfrcar ¥ frmre worr aifgg 5
* wawrand ¥, ¥ F Al ]
¥ AT T €7 w2T K
gt s A fagdt o3
% fag AT ¢ + ®ex
am ¥ W § 36T FH
RN amfas T\ §, N
W §, <Y feand § 3T
w7 oofrar ¥ faaw #X

To frord Frerd | Sy & fag
wox 2ay § T sfram & sfesw
100 ¥ fay a5a sz adwdly &
ag Fefiggmm dak feor @ @
ax fararg frar ar o #gr ar f*
qedta wA@T A gF AT TAAT § N
€8 FA7T M a7 wheqy Far wfgd,
T q2T ™ wAar & qfy faewa
g g, sqar § wEEE A
(g% | g sfram ¥ g AW AT
q §av 3 WX 4 & TR wifesw
100 § IR wEaw Fear @r |
@ 18 ¥ wada qfesw 100 ¥
dwA 3 AR 4T AWM QR
£ « wrdfer wrsl srs & ST
a N e mfwa far 9r gass
3¢ ag a1 fF gAR | # wfor
wq @A Trigh T 3¥ Fmw WX
# faqg wifzse 100 ¥ da7R 3 A
AT 1@ 3 A s AAT ¢

SEELEEEE!
45371

“Until Parliament by law other-
wise provides, the quorum to con-
stitute a meeting of either House
of Parliament shall be one-tenth of
the total of Members of the House.”

sz §ymA 4 X 28§ :

“If at any time during a meeting
of a House there is no quorum, it
shall be the duty of the Chgirman
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or Speaker, or person acting as such,
either to adjourn the House or to
suspend the meeting until there is
& guorum”,

SHRI K. NARAYANA RAO (Bo-
billl): I rise on a point of order. The
scope of this clause is limited. He
has taken more time.

MR. DEPUTY-SPEAKER: He is
the only person on this. So, I have
given him a little more time.

SHRI K. NARAYANA RAO: Reie~
vancy is a casualty!

MR. DEPUTY.SPEAKER: He is
speaking on the provision which you
want to remove, Let him speak on
this, s
o AEx dF 6T w9 dawa
3 MT 4 o1 § gIIT T FA Wy
®E 1 AP FqT N WA o oy
¥ T ot forw g ¥ ¥ @r srw
w7 % feur & 1w a7 & fr e
qTT B WA@Y T FCAM Y
HEIAANA M a7 FEWY ? Few
4 T & 43 & fag, ¥qa At g
N A g A F fag, Faa wow srdare
fafora =@ * fac wazmr wag
st &) waar ghfafe @ v ag
dag ¥ dax §?

a AW T T Jrw g ¥
d5% § ' I gaoal g7 wgw

A FQ@ § AN agt fea ¥ fag
wer gt § 1

W aMer NE  axw X ww F
Lol i |

at Ao g ST awEE
*% 1 § 3TN w7 §Y wt aff
e §?

oY Wrgan NP W & A
tr w7 ¥ favre F | W A
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fofr aryden w2}

ot g | & v § wwf ot W
gt wieqEwr wrowew 1 dA
¥ wai geft ok ug fadaw w
o o famr ey & oy mw
% wonfy |

IqTETe RERT, W aE ¥ f formd:
fad qug aTwdt w1 AN & i
w7 5T Hor § 5a A A gfq & fad
M wTs g & fo™ dae & w1 el
or @fy afes, & @ d@ag wrd J4@ A
SHA § 1w TET gg TqA A R
fa wreg ngw F AT W@ ) qB AW
YRR ¥, e g R A w1 @A E )
T na gadia STATEd F qgart § w7
gE¥z o wen Az § F ogeAr
woaTa @ <@t § W ArTR o wfam
D8 A FA Y AT I T @
TRTRTE AT IEq Y | A
CRat Ay A AT A LT F
wrear g f& o Frgrdcl ey
faerrardr "o § ot dd A% &
et fasr emAT & 1 o F’BET seee
g fv ggr 5509 700 w7 §F )
gfe fremgoar & 2@ uw fadr
aren dure MY W A § geafua
oI'T TIT oY awfag sl A S
# 5 T a7 v fifed gk @@ A
Az ¥ O »rsy M 9ra @ AR
faraatd) dudim St FY wag F
oy & feg 79 Fowmg el &1 sl
g ¥Q w14 ¥ fod Freq A8 @ aud
o fa %A et wy ger Afwd ) dfes
o TF ¢ WUl FTaq § wa aw
N @A wrrws §

aiferw 118 (1) # ¥ deovaw
T gwre & e Moogl” ¥ oF fae-
fafar wreqfo feqr o
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qAT WA Wl v wewr & fev ggt
fonft seer & &% f wem @ oag
R ) ¥aw wfer agw ar STl
wgm ¥ arw § @ N WL I oy
% fesffl s g | dfer Wiy
e § warar Wik o agE & s
@ Zw & fﬁﬁg, ﬁ"lﬂ'm
ew & vfgu frew § 1 qufed
TS 22 F AT FIT AT W TTIATT
forar wat € S8 ot fady &1 sy
qifearied dNEA N w@wr § e o
WS 5T W AT wrwT a1 fawary
g a1 wu o d Mg g8 fal graae
g1

SHRI K. NARAYANA RAO; On a
poffit of order. He is casting reflec-
tions on the Chair,

MR. DEPUTY-SPEAKER: He has
withdrawn his remarks.

SHRI H. R. GOKHALE: The reply
is very siumple. The discussion on
article 100 has already been finished.
If under 100 clauses (3) and (4) are
to go away, then to say that in art.
118 there should be no provision for
procedure for quorum would really
mean that there is no gquorum pro-
vided in the Constitution, not even
under the rules. Everybody agrees
that there must be some quorum. As
to what it should be is to be decided
after this clause is amended. Parlia-
ment will decide it. Therefore, what
he argues by asking for amendment
of art. 118 really goeg against his own
argument, It is absolutely necessary
that the amendment proposed to
article 118 should be carried out,

MR. DEPUTY-SPEAKER: We shall
now take up the next clause. Before
I go to the next clause, the Minister
of Parliamentary Affaira wants to
make some announcement,



7 Constitution  KARTIKA 8, 1898 (SAKA)

13.50 hrs,
BUSINESS OF THE HOUSE--contd.

THE MINISTER OF WORKS AND
HOUSING AND PARLIAMENTARY
AFFAIRS (SHRI K. RAGHU RAMAI-
AH): Thig morning when I announced
the business for the next week, some
hon. Memberg suggested something and
I said then that after the Business Ad-
visory Committee meeting was over,
I would announce the period of ex-
tension of the current sitting of the
Lok Sabha. We are now scheduled to
sit upto 3rd November. According
to what has been decided in the
Business Advisory Committee, there
will be sitting of the Lok Sabha also
on Thursday the 4th and Friday the,
5th November.

CONSTITUTION (FORTY-FOURTH
AMENDMENT) BILL—Contd.

New clause 22A

MR. DEPUTY-SPEAKER: Do you
want to move your amendment?

SHRI K. NARAYANA RAO: No.

& whgdy N : TSR WA
AT M earze § W Am ATA X AT
# cargre TR RTET X@ FvAT AmeAr
£

ISR WENAR T CATIE ITE
arév g 7}

o Wi W13 ¢ mifewd 100 W7
&wvwa 3 WiT 4 oWl waw § WiwEw
s w1 ¥ w7 1/ 10 @ sfga
oIx oFw ¥ wfy ga wiedegwa 9
wediTar ¥ faAre T @ ¥ wmeard-
war feemna s @1 § A I &
TOIET ¥ oW et B 8% F dAT
orfed, Wre 1 v e X ¥ ) I 7Y
wiEwe 7 P, 38 TR WR G at
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TR AT EAT Y1 A aWT WA

e agt )

MR. DEPUTY-SPEAKER: Your
point of order is that there is no
quorum in the House at the moment.
I shall check it up. In the mean-
while let us carry on with business.
We were on clause 23....(Interrup-
tions) You have raised this point; I
have to find out; the Marshal is here
and it is his duty to count whether
there is quorum or not.

SHRI JAMBUWANT DHOTE:
Where is the Minister of Parliament-
ary Affairs? Where is the Deputy
Minister?

MR. DEPUTY-SPEAKER: When-
ever anybody challenges the quorum,
it is my duty to check up and it is
being checked up, After the figures
are out, I will give my ruling. There
are amendment to clause 23.

Clause 23— Insertion of new article
131A. (Ezxclusive jurisdiction of the
Supreme Court in regard to questions
as to validity of laws)

SHRI B. R. SHUKLA: I beg to
move:

Page 6, line 45,—
After “State laws” insert,—

‘“or any rule, notification or bye-
law made by any State Legislature
or authority in pursuance of any
Central Law” (60)

Page 6,—
after line 40, insert—

“(1A) The Supreme Court shall
have jurisdiction to issue writs, in
addition to writs under article 82,
similar to that of High Court under
article 226, in all matters where
there has been a contravention of
any Central law or a Central and
State law both or any rules, regu-
lations, by-laws or notification
made thereunder,
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(1B) The power, procedure and
issue of interim stay order by the
Supreme Court in the matters men-
tioned in clause 1A shall be ana-
logous to those contained in article
228 as amended by the Constitution
(Forty-fourth Amendment) Act,
1976.”

Page 7,—
after line 25, insert—

“(8) The law declared by Sup-
reme Court shall be binding so
long as it is not repealed or alter-
ed by appropriate legislature of
competent jurisdiction.” (88)

SHRI C. M. STEPHEN: I beg to
move:

Page 6, line 38—

after ‘this Constitution” insert—

‘“but subject to clause (4) of
article 368" (115)

Page 7, line 17,—

(i) omit “the High Court shall
stay”

(ii) after “in respect of the case”
insert “shall stand stayed” (116)

SHRI MD. JAMILURRAHMAN
(Kishanganj): I beg to move:

Page 6,—
after line 40, insert—

“(1A) The Supreme Court shall
have jurisdiction to issue writs
under article 82 similar to that of
High Court under article 226 in all
matters including the righis gua-
ranteed by the Constitution to the
religious minorities ang in all mat-
ters where there has been a con-
travention ot any Central law or a
Central or State law or both or any
ruleg, regulations, by-laws or noti-
fications made thereunder.

(1B) The powers, procedure and
issue of interim stay order by the
Supreme Court in the matters

- =wlad
mentioned in clause (1A) shall be
analogous {0 those contiined in
article 226 as amended by the Con-
stitution (Forty-fourth Amend-
ment) Act, 1876”, (301)

«t WRew NE : gsam e,
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MR. DEPUTY-SPEAKER: Now,
the report is that there is no guorum.
Let the Bell be rung—Now there is
quarum. R

SHRI D. K. PANDA (Bhsauja-
nagar): I beg to move:

Page 6,~— oo

after line 40, insert—

“Provided that a High Court
ghall have jurisdiction to determine
questions relating to the constitu-
tional validity of any Central law
which seeks to give effect to the
provisions of Part IV of the Con-
stitution.” (574)

SHRI PRIYA RANJAN DAS
MUNSI: I beg to move;

Page 7,—
omit lines 5 to 15 (583)

SHRI B. R. SHUKLA: Mr. Deputy-
Speaker, Sir, under the presen!
Amendment Bill, the jurisdiction of
the High Court is confined to the
determination of the validity of the
State Law or the rules and mnotifica-
tion made thereunder, But as the
Supreme Court will be exclusively
competent to determine the vahdity
of a central law, now there are laws
in this country which are passed by
the Parliament. But under the rule
making power of the Central Law,
the State Governments and the State
Legislatures sometime frame rules.
For example, we have got Essential
Commodities Act. The State Gov-
ernments have been wauthorised to
meke orders, orders like prevention
of profiteering and hoarding, price
fixation of the essentia]l rammodities
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regulation of licences, etc. The ques-
tion will then arise whether these
various rules which are framed in
pursuance of the Central law would
be designated gs State laws or Cen-
tral laws, and whether the forum
would e exclusively of the Supreme
Court or that of the High Court.
Therefore, my amendment is to this
effect that the Supreme Court shall
have the jurisdiction to determine
the validity of the Central law as
well as any rule, notification or bye-
laws made by any State Legislature
or authority in pursuance of any
Central law. Then, Sir, it is also
provided that the writ jurisdiction of
the High Court will extend to the
enforcement of the fundiamental
rights guaranteed under tha Constitu-
tion. Besides this, whenever there is
any contravention of any law which
has resulted in substantial injustice
to any citizen, he will have the right
to move the High Court for the en-
of exercise of jurisdiction by the
forcement or redressal of his right
the time being concerned with Article
226A but for elaborating my argu-
ments, I am referring to that. Arti-
cle 226A in its own terms, provides
that the High Court’s jurisdiction
under Article 226 will not extend to
the determination of the validity of
the Central law. Now the ju-isdic-
tion of the Supreme Cour: is exer-
cisable in three ways, namely, the
original jurisdiction of the Supreme
Court under Article 32 but that is
confined to the enforcement of the
Fundamental Rights. The scope of
Article 226 as it stands today, is
sought to be amended under the
present Bill which extends to a larger
area than the jurisdiction wunder
Article 32. Then the second type of
jurisdiction exercisable by the Sup-
veme Court is appellate jurisdiction.
The third type of jurisdiction is ad-
visory jurisdiction. My submission
is, when there is violation of any
Centra] law, in what way the Supreme
Court shall be moved? Certainly, it
<annot be moved in its original juris-
"diction because the question does not
involve the fundamenta! rights. The
High Court also cannot be moved
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because it will not have the power to
go into the question of the Central
law, Thirdly, advisory jurisdiction
is out of picture. Therelore, my sub-
mission is that suitable amendment
should be made that just in the case
of exercise of jurisdiction by the
High Court under Article 226, the
Supreme Court shall have jurisdiction
to issue writs, in add:tion to writs
under Article 32, in all matters where
there Has been a contravention of
any Central law or Centrel and State
law both or any rules, regulations,
bye-lawy or notification made there-
under. ¥

14.00 hrs.

My third amendment is very simple.
Under the present Comstitution, the
law declared by Supreme Court shall
be binding on all inferior courts and
tribunals. Sometimes, misgivings in
interpretations arise. Therefore, my
amendment is that the law declared
by the Supreme Court shal! be bind-
ing till it is altered or modified by
an appropriate act of Parliament or
State Legislature.

SHRI D. K. PANDA (Bhanja-
nagar): Mr. Deputy-Spezker, Sir,
amendment number to clause 23 is
§74, which reads like this:

“Provided that a High Court
shall have jurisdiction to determine
questions relating to the constitu-
tional validity of any Central law
which seeks to give effect to the
provisions of Part IV of the Con-
stitution.”

)

The whole crux of my contention is
that it you give the Supreme Court
exclusive jurisdiction for determining
the constitutional validity of any
Central law, what will be the posi-
tion? The position will be that a
large number of weaker sections of
the society will be deprived of their
right to take the matter, where they
are affected by any Central law, to
the High Court. Here this means
deprivation of justice to the rural
sections of the people who cannot
afford or who cannot have the means
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directly to go to the Supreme Court.
Secondly, in regard to the transfer
of powers, it i+ mentioned subse-
quently as follows:

“(2) Where a High Court is
satisfled—

(a) that a case pending before
it or before a court subordinate
to it involves questions as to the
constitutional] validity of any
Central law or, as the case may
be, of both Central and State
laws;....”

80, when the Supreme Court or the
High Court finds that any question
of constitutional validity is involved
in a Central law, it can, of its own
accord, examine it,

Then, the Attorney-General can
also, on application, call for any such
case pending before a High Court.
Thirdly, the Supreme Court also can
call for the records of the High Court
if any case is pending before the
latter. Now, the question here is
that when all the powess are there,
when the Supreme Court can call for
any case involving the constitutional
validity of a Central law, why should
the High Court be deprived of the
jurisdiction to entertain any such
question as to the validity of a Cen-
tral law? Therefore I have given this
amendment.

But this amendment has a direc-
tion. My amendment is distinguish-
able from the other amendments in
this respect. Suppose there is a
Central Act. In order to challenge
it, any money-bag or any rich, land-
ed and propertied man used to take
any case to the Supreme Court or
High Court. 8o, in the name of
constitutional validity, so many pro-
gresgsive legislations also have been
held up. As a result, the poor people
could not get the benefit for long. In
West Bengal, more than 46,000 cases
were pending. My amendment is in
regard to the direction, not only to
the other courts, but also to the High
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Courts; the High Court or the Sup-
reme Court would have to decide a
matter quite in conformity with the
Directive Principles. It means that
in order to ensure the implementa-
tion of the Directive Principles, the
High Court or the Supreme Court
can take up a matter, where the con-
stitutional wvalidity is challenged,
Take for example, the Bihar Tenancy
Act. It gives some relief and some
rights to the tenants. And amend.
ment was moved by the Bihar govern-
ment, to take away some of the rights
of the tenants. We find that that
amendment goes against the policy in
regard to land reform, declared by
the government, the Land Reform
Act and against the spirit of the 20-
Point Economic Programme, Take the
case also of bonded labour. Suppose
there is a Central Act; and suppose
an amendment has been brought to
negate whatever is progressive there.
Under such circumstances, why
should not the High Court interfere?
I am not in favour of giving absolute
jurisdiction and absolute power to
the High Court or the Supreme
Court. But here we say that if. in
matters where an ordinary man, the
poor people, government employees
or others can get some benefit under
the 20-Point Programme there is &
Central Act containing things which
go against the Directive Principles,
then such things should be taken up
by the High Court,

Where it is a question of ensuring
the implementation of the directive
principles, the High Court may be
given jurisdiction, as this will also
save much of the time of the Sup-
reme Court. If everything is brought
to the Supreme Court, it will be load-
ed with more and more work. There-
fore, the High Court may be allowed
to decide matters involving constitu-
tional valldity relating to Central
laws where they concern the imple-
mentation of the directive principles.

I hope the hon, Minister will sccept
my amendment,

SHRI C. M. STEPHEN (Muyattu-
puzha): When Amendment No, 6
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was being discussed, the hon. Minister
said that the point that I raised could
be considered when we came to clause
23.

In the first place, the proposed
Article 131A js not absolutely neces-
sary because the Supreme Court even
now has got jurisdiction with refer-
ence to all Central laws and the
jurisdiction of the High Courts is
excluded by the proposed Article 228A
which says:

“No High Court shall have juris-
diction to declare any Central law
to be constitutionally invalid.”

So, it is only a reiteration of the
present position. If it is necesseary,
let it remain. However, the wording

is: i 1.4

“Notwithstanding anything con-
tained in any other provision of this
Constitution”.

That woulg cover Article 368 also, and
hence the amendments passed under
Article 368 can come within the pur-
view of the Supreme Court. So, by
way of abundant caution, I want to
add in the above, after words “this
Constitution”, the following:

“but subject to clause (4) of
Article 368”.

As I said, the whole exercise is to
safeguard the Constitutional Amend-
ment law which we pass. So, I hope
the hon. Minister would consider it.

The subordinate courts may be
grappling with original suits where
the validity of a Central law may also
come in. That may be the tail end
of the whole case, Merely because
that has to be determined by the
Supreme Court, why should the
whole proceedings be stayed? Why
should it be compulsory for the High
Court to stay the case? If this can be
bifurcated for the purpose of speedy
disposal of the case, is it not better
that we leave the matter open for the
Bupreme Court to consider whether in
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the circumstances of the case it should
be stayed or not. If somebody puts in
an argument attacking a Central law
and the High Court decides that the
determination of the matter iz neces-
sary for the disposal of the case, why
should the original suit, the entire
trial, the entire evidence collected re-
main stayed until the Supreme Court
finds time to dispose of the matter?
It could as well be for the Supreme
Court to dispose of the matter. In
the meanwhile, the trial part of the
case could be over; by that time, the
question of law will have been
answered and gone to the subordi-
nate court and they will be able to
dispose of the case quickly. Thig is
a matter which may be considered by
the Law Minister.

When you speak about the stay
matter, my suggestion is that you
leave it to the Supreme Court. The
Supreme Court in its discretion may
stay or may not stay, may stay a part
of it or may not stay a part of it. This
discretion may be left to the Supreme
Court rather than to be made manda-
tory on the High Court,

Then, the right to move the
Supreme Court is now confined to the
Attorney-General, There may be
parties intereseted in that. If the
parties are interested and go to the
High Court and satisfy the High
Court, the High Court can send it
up. Why not give the same right to
the parties to move the Supreme
Court? It is not a matter of public
importance. It is a matter in which
the parties are also interested. There-
fore, 1let it not be confined to the
Attorney-General to move the Sup-
reme Court. The question is one of
satisfaction of the Supreme Court,
Strictly speaking, now it ig compul-
sory for the High Court to refer the
matter. The Supreme Court need not
come jnto the picture, It says: “The
High Court shall refer the question®.
My suggestion is thet any party can
£0 to the High Court and agk for it.
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My contention is that it must be
only applicable to the next clause
because the next clause deals with
cases pending in courts in different
States. There the Attorney-General
comes into the picture. Here, in this
clause, I suggest, let anybody move
the High Court, If the High Court
does not do it, let somebody go in
appeal. There is no rationale why a
parallel jurisdiction be maintained.
‘Once the court is seized of the matier,
it must be for that court to decide as
to what should happen with respect
to the future of the case that is pend-
ing there. The entire matter may be
given a second-thought by the Law
Minister. 3

Therefore, the points that I have
raised are the following Firstly Articl
131 be amended to cover the case of a
Central law under Article 368, Second-
ly, with respect to stay, let it not be
compulsory in theinterest of the ex-
peditious disposal of the case, Other-
wige, this will become a factor to
hamper the disposal of the case.
Leave it to the Supreme Court to
decide whether the matter must be
stayed or not. Thirdly, the Attorney-
General alone need not come into the
picture. Fourthly, the entire provision
with respect to the Supreme Court
coming into the picture and calling
the case is unnecessary in the light
of the compulsory provision that you
have put in that the High Court shall
refer the case to the Supreme Court.
The parallel jurisdiction s not
necessary.

MR. DEPUTY-SPEAKER: Shri
-Jamilurrahman.

SHRI MD JAMILURRAHMAN:
I may be allowed to withdraw my
-amendment though I have moved 1it.

MR. DEPUTY-SPEAKER: You may
not press for it. At the moment,
there is no question of withdrawal.

OCTOBER 30, 1976
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SHRI MD. JAMILURRAHMAN:
1 am not pressing.

MR. DEPUTY-SPREAKER; That will
come up on Monday only.

SHRI PRIYA RANJAN DAS
MUNSI: First of all, during the general
discussion I made it absolutely clear
that the provision to give absolute
jurisdiction to the Supreme Court in
regard to all Central laws is not a
healthy thing in a Parliamentary demo-
cratic system like that of ours. But as
1 have spoken about this in the
general discussion, 1 will come now to
my specific amendment. Take, for
example, the High Courts as they are
in the country. It is not only on the
issue of Art. 226 that the question of
its use and misuse comes in, As I
said during the discussion also, some-
how or other a feeling is there that the
judiciary has collectively developed a
concept which I interpreted as class
struggle. The judiciary represents one
class and the Parhament represents one
class. That being so, it would not be
wise on our part to think that every
judiciary that may come in the future
and the one that is functioning now
will remain as it is today. It may
happend that the judiciary, to serve
the people of the country and, out of
their own experience, may interpret
the Constitution from their own
angle, not to satisfy the Parliament
but to satisfy the people. It is unwise
on our part to have a completely dis-
torted view, if not of their widom, of
their capacity and competence,

The Law Minister advanced the argu-
ment during the general dicussion
that ultimately all matters in connec
tion with Central laws come to the
Supreme Court and therefore, instead
of keeping them with the High Court
they may be put under the Supreme
Court's jurisdiction exclusively. The
hon. Minister was himseld a learned
Judge and 1 need not tell him that in
matters relating to civil suit or in
criminal and Constitutional matters,
judicial reviews and judicial decisions
eannot be restricted to a parfleulsr
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pistform. It must come from below
and go too the top. For example, in
our Parliamentary system we know
that under the Constituion the final
asgent has to be given by the Presi-
dent, though Parliament is supreme.
It is a formality. Whatever we decide,
the President will have to give his
assent to it; that is the process. So,
in regard to the judiciary also, there
should be such a procedure. If you
think that the High Court is incompe-
tent or that it is creating more
obstacles by its interpretation of Cen=
tral laws, how can you differentiate
between the collective wisdom of the
High Court from that of the Supreme
Court? In that case, the Supreme
Court cannot claim extra competence,

If your argument is that it is
creating delay I would humbly submit
that if in all matters relating to Cen-
tral law you want to give immediate
relief to the people or citizens of the
country or even to political groups or
Parties or even to State Governments
and the Supreme Court, get extra
jurisdiction thereby, don't you think
the Supreme Court will be over-
crowded and it will find it difficult to
give relief in the manner Government
thinks it can?

Thirdly, if it is a question of demo-
cratisation, I would submit that,
though Parliament is supreme (and I
am one of those who strongly feel that
Parliament must be supreme in all
matters) the judiciary should be
given enough scope or opportunity by
an arrangement through which they
can learn how to move with the
people and do things better.

Now, take for example the West
Bengal State where Preseident’s Rule
was imposed and the Assembly was
dissolved. It is usual and it is part
of the Constitution that after Ordi-
nances by the President, laws ghould
be made by Parliament which will
#&Pply to the State and the Central
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Government decides the interests of
such States—whethey Assam or
Sikkim or Orissa—and even {f the
State Government feels that something
has to be done, under the political
system in which we are operating,
they can't do it if power is with the
Centre. But if a citizen wants to get
an jmmediate interpretation of some-
thing, why do you debar the High
Court from giving that interpretation?
After the High Court has given its
interpretation the Supreme Court can
give its own interpretation and make
the process much more democratic.
But setting the line there is no good
for the health of the democracy or for
the concept of democratisation of the
judiciary. I am not pressing the
amendment that the entire provision
be deleted, I partially meet it. I
have made it absolutely clear that the
High Court shall refer the questions
for the decision of the Supreme Court.
But the point is this. By accepting
the partial wisdom of the High Court,
you are creating a problem which no-
body understands. First you say that
the High Court shall refer the ques-
tions for the decision of the Supreme
Court, and again you say:

“Without prejudice to the provi-
sions of clause (2), where, on an
application made by the Attorney-
General of India, the Supreme Court
is satisfled...”

And who is the Attorney-General of
India? The Attorney-General of India
will make a submission to the Sup-
reme Court to withdraw a matter
from a High Court only to defend the
interests of the Central Government,
Those who arenotin the officinl pat-
ronage of a ruling political party may
feel that it is not correct. For
example, suppose in future the
country is run or manoeuvred by some
group who are anti-people and the
pro-people forces remain outside the
Parliament and certain laws are made
by those anti-people forces describ-
ing them as Central laws, then why
should I not have the right, as a
citizen of this country, to go to the
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Supreme Court without the help of
the Attorney-General and also to the
High Court? You are telling the High
Court: ‘1 am giving you a lollipop or
a biscuit; you eat or do not eat; I do
not worry’. This is not at all a good
thing to do. You may straightway
8ay that you will not give any power
to the High Court. I do not mind
that. Why should you give the High
Court some right to refer to the
Supreme Court ang at the same time
also say that, without prejudice to the
provisions of clause (2), the
Attorney-General may make an appli~
cation to the Supreme Court to with-
draw it from the High Court? This is
a double-faced concept of judiciary
which no experts on international
jurisprudence will appreciate. It is
against the basic concept of demo-
cracy also. Therefore, I appeal that
you may keep the provision up to that
stage, namely, that the High Court
shall refer the questions for the
decision of the Supreme Court and
delete the provision:

“Without prejudice to the provi-
sions of clause (2) where, on an
application made by the Attorney-
General of India, the Supreme Court
is satisfied,—

(a) that a case pending before
a High Court or before g court
subordinate to a High Court in-
volves guestions as to the consti-
tutional validity of any Central
lew or, as the case may be, both
Central and State laws;” .

Both Central and State laws! It will
dierupt our integrity in future. Take,
for example, that the State Govern-
ment of Orissa or West Bengal or
Assam decides that some arrange-
ment must be made within their State
for the benefit of the people of that
State, keeping in view the national
character of the country also; it the
-Central Government is being run or
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dominated by some pther Party, and
it they Ifeel that this law may, in
elections, in politica, go adversely
against them, they may ask the At~
torney-General to withdraw it. So, it
is wrong. It will create more confu-
sion about the integrity of the country
about the Centre-State relations. It
will encourage and provoke the chau~
vinistic, provincial and regional forces,
who want to give a call for secession,
separation of the State, division of the
State, and so on. These are my only
submissions.

SHRI H. R. GOKHALE: With to
the amendments which have been
moved, I am not inclined to accept
any of them. But that does not mean
that no change is necessary. This is
one of the Clauses to which I was
referring. It may be that some
amendment is necessary and I will
bring it. But I am not inclined to
accept these amendments.

SHRI PRIYA RANJAN DAS
MUNSI: For one-party rule it is all
right. Will you please explamn,
keeping the federal structure and also
Parliamentary democracy in view,
whether this provision will satisfy the
aspirations of the people?

SHRI H, R. GOKHALE: I have not
replied. The first thing which was
argued, not by him by some othtr hon,
Member, was this: there is article 32.
But an application to the Supreme
Court for challenging a Central
law cannot be made under that article
because that article deals with the
issue of writs and for enforcement of
fundamental rights, It is true that
Article 32 will not apply. But what is
lost sight of is that Article 181 which
is now sought to be introduced will
itself create jurisdiction in the Sup-
reme Court. That is why, it says:

“Notwithstanding anything con-
tained in any other provision of
this Constitution, the Suprems
Court shall, to the exclusion of any
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other court, have juriediction to de-

termine all questions relating to

the constitutional validity of any

Central law”

Therefore, jurisdiction is conferred
expressly by this clause on the Sup-
reme Court to determine the consti-
tutiona)] validity of a Central law, but
to fortify this, another clause is there
which will come later for considera-
tion and that is clause 28. Therefore,
the power is given to the Supreme
Court to make rules, to lay down the
manner or to prescribe the procedure
which is to be followed when an
application has been made for chal-
lenging a Central law arising under
this particular clause, that is Article
131A. The fear that since there is no
provision enabling a person to make
an application is, to my mind without
any substance.

Then, it was said that some provi-
sion should be made with regard to
the jurisdiction of the Supreme Court
because, as Shri Shukla argued, there
is the jurisdiction, which is called
appellate jurisdiction, which is called
special jurisdiction, original jurisdic-
tion and advisory jurisdiction and so
on. That is quite true. That is pre-
cisely, why under this Article, we
created a specific and exclusive juris-
diction. Therefore, the jurisdiction is
confirmed, you do not have to go to
Article 32 and anything else for this
purpose.

There is some point in the other
thing that was said. On the one
hand, it was suggested that it should
be made clear that the constitutionsl
validity of the rules, regulations, bye-
laws etc. under the Central laws
should only be decided by the Sup-
reme Court. Another view is that it
is burdening the Supreme Court too
much, let the main legislation be
questioned before the Supreme Court,
and the rules, regulations, bye-laws
etc. be looked into by the High
Courts. There is something to be gaid
in favour and againgt both these
points and I am keeping this open.
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It is one of the points which I am
examining.

With regard to the proposal that the
High Courts should continue to have
powers in respect of gome matiers, I
want t0 make it clear that these pro-
visiong are not becauge of any distrust
in the High Courts. Shri Munsi said:
Why do you distrust the High Courts
in thig country? The basis for the
provision is not any distrust in the
High Court or the Supreme Court
judges. Maybe that we have said rer-
tain things with regard to the pcwer
to look into the validity of constifu-
tional amendments, and there also,
there wag no distrust expressed in the
Supreme Court. We have also indie
cated what are the spheres in which
the Parliament and the Supreme Court
function, but there was nothing said,
nor was it intended to be said, that
all these amendments with regard {o
judiciary proceeded on a basi¢ distrust
in the judiciary. Certainly myself
and all on thig side do not have any
distrust in the courts. I want to
make that clear. The whole idea
behind these provisions and some
other provisions, which will follow,
is to so organize the functioning of
the courts to distribute the jurisdic-
tion of the courts in such g manner
that not only the procedure, but sub-
stantive exercise of the jurisdiction is
regulated both in the interest of admi-
nistration of justice and also in the
interest of greater expeditions ag also
saving of costg and expenses. That is
the basic purpose. There is no point
in saying that the High Courts cannot
do justice to thig matter, and, there-
fore, we are asking the Supreme
Court to do this. If the matters are
left to the High Courts, the High
Courts can be trusted. It it is =
question of not having any trust, why
should we leave the State laws with
them? The whole idea was that a
centra] law is the law which affects
the whole country. It it is set aside,
it affects the whole country and if it
is upheld it benefits the whole coum-
try. And, therefore, we ghould have
one and only one authoritative final
Pronouncement and that can only be
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frarn the Supreme Court. We have
seen in our experience that when
central laws are challenged before the
High Courts, and often they are
challenged, we have faceq situations
where one High Court says that the
central law ig valid and the other
High Court says, it is not valid. We
do not know what to do in such cases.
Then, of course, we have to go to the
Supreme Court against the judgement
which gays that it ig not vali@ anc¢
until the Supreme Court finally
decides, we wait for giving effect to
that law. It is to get out from this
difficulty and possible delay in the
implementation of the laws and so
that there are no conflicting decisions
on a central law which is gpplicable
to the whole country that the inten=
tion wag that the central law should
go to the Supreme Court. But this does
not apply to the State laws State
laws apply only to the States and even
it a State law is struck down by the
High Court, let us say, then an appeal
i3 provided under Art. 138 apqg that is
not touched. May be there are similar
laws in varioug States. Therefore, if
one pary of a State law ig struck
down it cannot directly affect the
other law because the other law is
not struck down, but it may have
some effect. Then questions will arise
it a similar provision ijg struck down
by one High Court, what is the posi-
tion with regard to the operation of
similar lawg of pther States? Ulti-
mately, the power to go to the Sup-
reme Court under Article 13g is there,
The whole idea in keeping thig is to
have one final pronouncement on the
validity of laws.

Then it was said, why have you
brought in the Attorney Ganeral?
The reason is this. First of all there
is an express provision that it is an
obligation and a mandatory duty of
the High Courts that when any Ques-
tion comes up before the High Court,
the High Court has to consider whe-
ther any Question as to the constitu-
tional validity of a central law arises

Y
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in that case. If it doeg not arise, than
there is no question and the

Court can decide it. On the other
hend, if they fing that there is gome
question of constitutional validity of
a central law and along with it the
validity of the State law is also invalv.
ed then the High Court can say, “We
cannot decide this. The Supreme Court
will decide both”. Thirdly, the High
Court may come to the conclusion that
the validity of the law is used merely
as an academic argument and that even
if it is held that the law is invalid,
the facts of that particular case do
not depend on the validity or invali-
dity of g particular lagw and, there-
fore, the case can be disposed of with-
out determining the validity of that
law The High Court can gay on an
academic argument ‘We woulg not
decide that the Act is invalid’. For
example, in the general Requisition
Act for requisition of property, usual-
ly even without going into the vali-
dity of the Central law, the order of
the government can be struck down
on other grounds. Then the High
Court may say, ‘Why should we look
into the validity? We are giving you
the rellef you are asking. Why should
such a case be gent to the Supreme
Court?” The High Court can say, ‘We
can decide this case without going
into the validity of the law’, These are
various alternativeg for consideration
of the provision.

Clause 3 where the Attorney
General is brought in hag two aspects.
One is: suppose in gsome case not
exactly the special leave to appeal the
High Court has taken a decision that
according to the High Court, the dect-
sion is taken in good faith in respect
of a centiral law and it is not neces-
sary to refer the question to the
Supreme Court. The Attorney Gene-
ral ag the highest law officer and a
constitutional authority is a person
who should be entrusteg with the duty
of moving the Supreme Court and
pointing out to the Supreme Court
that thisa mistake or grave erzor has
happened, ‘You look jnto this and call
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fore, the power given to the Atforney
Ganeral here js only in addition to
ihe power and gupplemental to the
already existing obligation on the

Then the other provisions of the
«<lause were not very much comment-
ed upon. Broadly these are the ques-

amendments, there may be something
to consider whether by way of a pro-
per amendment, something is neces-
sary to be done in that direction. That
1 am considering ang I may bring it
before the House.

SHRI PRIYA RANJAN DAS
MUNSI (Calcutta-South): The Law
Minister stateq about the Central Law.
But it hag been clearly mentioned
‘here:

“that a cage pending before a
High Court or before a court sub-
ordinate to a High Court involves
questions ag to the constitutional
validity of any Central law or, as
the case may be, of both Central
and State laws; and”

It iy clearly mentioned that the State
laws can be withdrawn by the Attor-
ney General and he can suspend the
functioning.

SHRI . R. GOKHALE: The occa-
-aion arises when the determination of
a validity of the State Law also
‘affects the validity o shmilar laws in
-other States.

The Supreme Court does not know
‘whet is heppening in the States.
Bomebody must bring that to thelr
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notice. Ag I said earlier, these ques~
tiong will be very very rare. I do
not expect that thig will happen. But
it ghould not be that we have not
provided for the remedy.

My friend Shri Stephen also refer
reg with regard to the Attorney Gene-
ral. 1 have already given my reply.

Clauge 34- (Insertion of new Article
139A. Transfer of certain cases.)

MR. DEPUTY SPEAKER: Shri N.
Sreekantan Nair is ngt¢ there.

SHRI PRIYA RANJAN DAS
MUNSI: I peg to move:

Page 17, line 29,

after “India” insert “or any citizen
of India” (584).

This is again with regard to the
Attorney General. 1 do not know the
views expressed by the eminent jurists
or the persons interviewed by the
Swaran Singh Committee or the pri-
vate discussion they had with the Law
Minister himself. I would like to ask
the Law Minister as to why does he
want to restrict it only to the Attorney
General of India and why doeg he not
want to allow all the citizeng of the
country? Apart from the Attorney
General of India, why does he not
add—*“any citizen of India”7 This is
my amendment.

SHRI H. R. GOKHALE: We have
not lost gight of it. We considered
it. I we allow “any citizen of India”
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¢ « [Bhri H, R. Gokhale]
cases. He is a Constitutional autho-
rity. He ls not interested in either
party. Here the highest officer of the
State has to apply his mind to find
out whether there are similar points
law and that too of substantial
public importance and if conflicts are
likely to arise on account of cases
pending in different courts, then alone

SHRI PRIYA RANJAN DAS
MUNSI If a citizen or a political
party or group feels about the Central
Law which adversely affects, him,
then what is the relief if the Attorney
Generaj is not mterested,

SHR; H. R GOKHALE- My friend
is mixing up the two questions. The
Article to which we are referring

says

“After the application made by
the Attorney General, the Supreme
Court is satisfied that cases involv-
ed are the same or substantially the
same questions of Iaw”,

It does not refer to the Constitution-
al validity

The law is pending before the high
court or two or more high courts
which involves substantfal questions
of general importance. It is not that
thing which we discussed earlier
which relates to the constitutional
validity and so on There 1s jursidic-
tion vested in the Supreme Court and
any private citizen can go to the
Supreme Court and file 3 petition.
Teke for example the Income-tax Act.
A question may arise as to the inter-
pretation of a particular gection ot the
Income-tax Act. The interests of the
vast number of asséssees in the coun-
try and also of the Revenue Depart-
ment are involved., Here it is a ques-
tion of general importance and there
is no doubt gbhout it. There the At-
torney-Genera] can say that you cen
béiter 100k into thiy matter bLecause

tax cases and therefore it

that the supreme court decides guchk
cases. The approsch to the

court 18 not coming under this law but
it ig under the earlier law which we
have already discussad.

Clause 25— Insertion of new artick
144A. Special promsions as to dis
posal of questions relating to vali
dity of laws

PROF S L SAKSENA: I beg &
move:

“Pl‘e 7’_
Omit lines 48 to 47 (61)

SHRI SHANKERRAO SAVANT
(Kolaba)* I peg to move:

Page 79"“'
after Iine 47, wnsert—

“Erplanation—For calculating two-
third number of judges the number
arriveq at by arithmetical caleula=
tion shall be roundeq to the next
full dagit ™ (89)

Page 7,—
after line 47, msert—

“t4) While declaring any law
either under this article or under
article 141 the Supreme Court
shall have power only to find the
law and shall not have power to
make the law” (611)

Hic Qdgc Two wWadw? :
I have already moved my amend-
ment which says:

“P.ge 7;"
Omit lines 43 to 47.”
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SHRI SHANKERRAO SAVANT: 1

will speak on both the amendments.
My first amendment No. 89 is clarfi-
catory in nature. As far ag Clause 25
ig concerned, we have now laid down
for the first time that the number of
judges to decide these things will be
two-thirds and not the ordinary maj-
ority for that purpose. I have put
the explanation here for calculating
this two-third number of judges. It
Wwill be the number arrived at by ari-
thmetical calculation which shall be
rounded off to the next full digit.

Now, as it is, the minimum number
of judges ig 7 and two-thirdg of it will
give the figure ¢ 2/3. [Either they
have to found it off or the fraction will
have to be omitted. So far as the com.
mercial practice is concerned fraction
much below. 5 is omitted while the frac-
tion above .5 is rounded off to the
next digit. But, then, this is only a
convention and not a rule of law,

Xven in the General Clauses Act,
I have not been able to find any pro-
viglon. But, so far as Parliamentary

of fourteen is considered to be ten.”
This also is a convention and not
rule of law.

My contention is that this being a
constitutiona] amendment Bill, it will
have to be foolproof and knave-proof
and therefore, there ghould be a spe-
cific provision in the Constitution it-
self with an explanation that the
arithmetical number so arrived gt, if
it is a fraction will be rounded off to
the next full digit. I have got the
Genersl Clauses Act with me and I
have gone through it. I do not see
any provision to this effect. It js com-
pletely silent over it.

I now come to my next amendment
to Clause 25. It ig like this:

“While declaring any law either
under thig article or under article
141, the Supreme Court shall have
power only to find the law and shall
not have power to make the law.”

You will please see that this has
arisen out of the Golaknath's case. It
was specifically laid down by the
majority judgment that the Supreme
Court hag got the power not only to
find the law but also to take the law.
Ag a consequence of that statement
they even proceeded to make law.
They imported from American deci-
sions the highly debatable principle of
prospective over-ruling. It is not
accepted in any of the Commonwealth
Countries. It is now learnt that it is
not in vogue even in America. This
particular proposition that the Sup-
reme Court can make laws has not
been deflned precisely. We are try-
ing to do away with the mischiet
done by the Golaknath's case. Even
in the Keshavanand Bharati’s oase the
proposition that the Supreme Court
can make Iaw is not ruled gut by the
judges of the Supreme Court. So, it
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ig mecessary that we should provide
specifically that the Supreme Court
has got the power only to find law
and pot to make law,

i

1t is with that intention that I have
Pt in this particular amendment
nameky that while declaring any law
either under this article or under
article 141, the Supreme Court ghall
have power only to find the law and
not to make the law.

So, my request to the hon. Minister
is that he may consider both my
amendments—one is necessary for
clarification angd the other ig my sub-
stantive amendment and it will be
ahsolutely necessary to do away with
the mischief done in by Golak Nath’s
case.

SHRI H. R. GOKHALE: Sir, I am
not in a position to accept his amend-
ments. Firstly, my hon. friend said
that he has not seen the provision at
all yn the General Clauses Act. My
recollection ig that there is a section
in the General Clauseg Act. Even if
that is not there in the Act, the point
here is that the Supreme Court is
given the specific power to frame
rules and the intention of Parliument
is so clearly expressed that this will
be the minimum number required.

T am sure that no court will do any-
thing which will only help in defeat-
ing this purpose. Even when we try
to make laws, we are always positive
on this that the Supreme Court can
make law only in the gense that it
can interpret the law and nothing
beyond that. If there is any ambi-
guity with regard to any law or if
there is any difficulty with regarg to
ity interpretation, by setting at rest
any controversy as to its interpreta-
tion, their interpretation is final which
becomes law.

It iy only in that gense that they
makp law. I do not find that any
such provision g necessary here in the
Constitution.

OCTOBER 30, 1976 Bill -
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Fiawre 26 (Amendment.of. axticle 145)

PROF, S.LSARSENA.Ibnh
move-

Page. & lines 7 and 3,-—

Jor “provisiong of article M4A
and of clause (3)" substitute “provi-
slons of articlé 144A(1) . end uf
clause (3)” (62).

Page 8, line 10,—for “article "144A"
substitute “article 144A.(1)" (83).

I just move the amendments.

SHRI H. R. GOKHALE: I han no-
thing to add. -

MR DEPUTY-SPEAKER: (Clauge
27. There are no amendments. *

Clause 28— (Amendment of article 1

PROF. S. L. SAKSENA: 1 beg to
move:

Page 8, line 19,—after “No court”
tnsert— “exctpt the Supreme Court”,
(64).

SHRI RAMAVATAR SHASTRI: I
beg to move:

Page 8, hne 21,—add at the ond—

“except in cases where such pro-
duction js necessary to prevent fail-
ure of justice or misuse of power”.
(4686).

PROF. S. L. SAKSENA: The origi-
nal amendment ig that no cour¢ or
other authority ghall be entitled to
require the production of any rules
made under clause (3) for the more
convenient transaction of the business
of the Government of the State. That
means the High Courts and the Sup-
reme Court cannot call for the pro-
duction of those rules. This s 2
strange thing. If these courtg think
that in the interest of justice it is
necessary to do so, why should they
be barred from ecalling for their pro-
duction? Why should there he any
objection? These gre the rules under
which Government wotk. 1 see noO
reason for this objection unless there
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1z something to hide and they want
to perpetrate some injustioe which is
very bad. Production of these rules
in the interest of the disposal of
gtice the High Courts and the
upreme Court i they require them.
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SHRI H. R. GOKHALK: The <cor-
responding clause with regard to the
rules for the convenient transaction of
the businems of the Central @Sovern~
ment was discussed yesterday: and this
is a clause relating to rules framed for
the State government. At that time, I
had dealt with these arguments rather
elaborately.

First of all there is misundertanding
because Mr. Panda raised more or less
the same apprehensions which Mr.
Shastri is raising. There is an impres-
sion that this applies to all the rules
It does not. It specifically
refers only to the 7rules for
the convenient transaction of busi-
ness, Under the Constitution, two
kinds of rules are required to be fram-
ed under Article 72, One is, what
1s known as the allocation of business
rules; the other is what ig known as
the convenient transaction of business
rules. The allocation of business rules
are not referred to in this clause; and
there 15 no bar on those rules being
produced or on their bemg seea ¥y
anybody. In fact I said yesterday
that the allocation of businesg indicateg
how, between the Ministries and bet-
ween the Ministers, theé business of the
government is allocated. Every citizen
15 entitled to know that Mr. Gokhale
has to dea] with Law, Justice and
Company Affairs and that some other
Ministers have to deal with some other
subjects which are assigned to them.
Then only can the citizen approaoh that
particular Minister or Ministry, for re-
dress or for comments or may be, for
getting something. But the convenient
transaction of business -1 a different
thing. The latter indicates how,
for the purpose of internal admums.
tration, the government will transact
the busmness—subject to the alloca-
tion between the various Ministries.
These rules have nothing to do
with -other citizens. These are tin-
ding on the . Ministers .and offcers
ang inter ge between the -Minis-
tries algo, so that the transaction * of
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mhmathndexmmm It
%ﬂﬂyt‘hll!rubswhiﬂham barred
ol production in the court of law,

A yeference to the rules relating to
government servants was made now;
wnd similarly to.the rules under various
sther enactments. They are not cover-
;d here. I camnot advise Mr. Shastri
to particular case. I
the facts of that case.
say that under this clause,
0 bar on the production of
rules. There might be a
e under the general law,
e.g. under Section 123 of the Indian
Evidence Act, if I remember correct-
ly, a privilege can be claimed on the
ground that it is in the interests of
the States and s0 on. I am not dealing
with those things; but that cannot
be a comment on this clause because
this clause doeg not relate to those
rules at wll. Nobody can take up this
clause and say that the rules framed
by the Railways, or those relating to
government servants are barred. If
thigs apprehension is removed. I hape
there should be no ground for com-
plaint with regard fo this.

MR. DEPUTY-SPEAKER: Clause
29. Mr. Stephen, Mr. Alagesan, Mr.
B. V. Naik, they are not there. So,
we go over to Clause 30.

C’lause 30— (Amendment of article
172)

MR. DEPUTY-SPEAKER: Mr, 3Bi-
bhuti Mishra, Mr. Parthasarathy, not
present. Amendment No, 280 by Shri
Shibban Lal Saksena 15 gn amendmerit
to Mr, Parthasarthy’s amendment, As
Mr. Parthasarathy is not moving, Mr.
Saksena cannot move an amendment
to a non-existing amendment

Mr. Ramavtar Shastri may move
his amendment. The other Members
are not present.

SHRI RAMAVTAR SHASTRI: I
beg to move:

Page 9,—

for Clause 30, substitute—

' %30, In article 172 of the Consti-

Mm for clause (1) the followiing

ghall be lubst;tuted. namely;

’%

,not know
4

Fe.
i

O

13
1

“(1) Every Legislative Assembly
of every State unlesg gooner dissolv-
ed shall continue for a period not
exceeding five years from the date
appointed for its first meeting and
rio longer and the expiration of the
said period of five years shall
operate as a dissiolution of the
Assembly.”.! (467)
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*1 fordiw ¥ Wil § YR ST Tewpe
wamr Wit & R T e g e
figamt, wagdl, waoircad & ot it
SETERTRT WY ag Ay & woaw feer
w7 T8 § 1 Y onfr & sad F AT AT
vy s Y § e it oferr frdem
& A o Wl ey oft & 1 Frde st
Y frar wte o m{o Ao ¥ s
&=z fear o € 1 fags & e
fxr ¥ gart @@ o fefrwe wifdw =t
7T ¥ 157 F o g off & af
1< Safeqa A 9T fro wrde we
Faf § w2t 9 o

T g waedY wAE 1y fifer i
ey ? A g ard wig Wy SY-
wfowai o § & T 1w eF -
wfagt 3 fqg s faarer aoeit o
sl FgveT g § 7 gl Soerfeay
& o7 o 9w aar A wafe oy
g 7 wwfed gz 3w qow o
ot | v &Y & oz g fw oy e ¥
gy MR | Fraw qwwl oy off
T R F AL AW (AT R AN
ffrr oY go Wt wad & wAm F | gt
W FT IFAT F qTAY gAY 4w Afer
N T @, 1 Afg 1 @Y Wk
wfr-mrfrrential oF Aot w1 92t @
wQ, It w1 fafiwr w7 fF a8 s
wEd a1 gafed [ W aEwm
A T T & T e oS,
wAar fafie § aeft | o Afeat
# ow? ar o o A gt fadeft
ot & &y § formr F aga A rfrdf g
faddt § g7 w1 Wit w7 few wer
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FT | AT SqAr FT 44T fr B fewe
g, awre feRy g, sefedve
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¥ Y vy oY < ¥ 19 O wr o e
# #%r @1 gwar ) oy w1 o Qe
Y ®Y Tor F wrly A Ay 4 ?
cafa & sgar § 5 omar & A
fifwy wort FEdwdl & 0w FR ¥
feg, o AT ¥ CEEA] 7 Q@
weh ¥ firg s q fevarer § fr wrel
waar wafqde zat Y, safads
srfirrdt wYT et A pRafed W)
qitariie § fawar agwd ¥ AT
KR4 afew Y Aife ww wwww
W ¥ T ww & Foreaty, wovew
et o gaRd e oo ¥a I AW
T q &3 A Wy € 1 3y I
adl & 1 qafag & g #r fadw Fav
g | 9% I ¥ g F A g iy
w1z fog fax agelt & % qvdy sa s@
# wrx forg fear aiw 2 R & d I
fer ¥ faar awr wor s frafer
aeft o

SHRI BIBHUTI MISHRA: I would
request you to let me move my amend-
ment. I had gone to have something
as I will have to sit till 8.00 p.m.
There is only one amendment,

MR  DEPUTY-SPEAKER: The
amendment cannot be moved now;
you can make some observations if
you like.

SMR]I BIBHUTI MISHRA: I want
to move my amendment.

MR. DEPUTY SPEAKER: No, it is
against the rules. You may speak on it,

oft fieyfis foer ¢ STsUe wgaan
¥ feard &Y wfeemdi A @Y ord | 7 aIffe
wreft § W S Aifeerenmreiig | a
g w1 fie o st w1 ok feorar ag
Qrios2va ¥ WA HF #7 T
et wr Yoy frdw 7@ &
e oft & omer S Wheetor e O A
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TR A g g wrdn Wt w@
g ot farde oft wait § 1 w8 zo g
sTawq dat fafw Gl ¥ Tarw 1w W
"L R I G FER A F W o qur
st afi frar 7 wre qm s d e
g guT & O Aty W ¥ ¥ YU F7
At 1 {10 g F | X wreor fewy o
fie 20 Yot Fraew & farg gw A aeYas
fegy & aY 37 A AT TPQ 1R HY g
AWq FTA J@AT & WA WY wwAIGA
TR AT A @ 1 ¥ et oo
g @ wIH @ g O
F § ST gF W @ 9w Wi
AR A9 WY A7 A @Y 1 ww A
T w3 Ag v afeEw ¥ W R o
N it refagra iy ¥ |r, wa A
. . . (weam) ...

MR. DEPUTY SPEAKER: 1t is for
him to reply, not for you.

oft ffe feemr : 9 57 77 SAE
gAAL..... (wraam)...... W g
WEH Az § W FT T A F wr
B owTa ¥ oY W EATR we Ay
qw?

w3t gt § fw ey fafre®
W g1 § %@ wge A ver W
wIAT wifpw 1

SHRI H. R, GOKHALE; Ido not
wish to make a long speech again be-
cause the issue here is the same, When
we were discussing Clause 17, 1 have
already replied to almost ail the points
which Mr. Ramavtar Shastri has raised
now. The only difference is that he
has already anticipated my argument
and said if the Councils have six years,
why not the Assemblies? There i3 one
more argument. Therehag been a
parity between Assemblies and Lok
Sabhka. The term Assembilies is
years and that of Lok Sabha is Av
years and if the term of Lok
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[Shri H. R. Gokbale] .
Sabha is raised to six years, there is

nommwhythato!the@.mbltu
should not be raised to six years.

MR. DEPUTY-SPEAKER: We 80
-over to Chause 31.

MR. NIMBALKAR: He iz not
presemt. We go over to Clause 32
"Mz, Priva Ranjan Das Munsi, He is
also not present.

We go over to Clause 33.

Clauge 38 (Substilution of new artwcle
for article 192, Decision on questions
as to disqualification)

PROF S. L. SAKSENA: I beg to
move; *

Page 9, lines 35 and 36,—

for “consult the Election Com-
mission and the Election Com-
mission may, for thig purpose,
make such inquiry as 1t thinks fit”.

Substitute “obtain the opmnion of the
Election Commission and shall act
according to it" (65)
SHRI RAMAVATAR SHASTRI: 1
beg to move:

Page 9, line 32,—
for “President” substitute—

“House of the Legislature of @
State to which the member be-
longs” (468).

Page 9, lines 34 and 35,—
for “President and his”
tute—

“House of the Legislature of a
State to which the member belongs
ang its” (469).

15268 hrs,
[Suxx P. PARASARATHY in the Chair]

PROF. S. L. SAKSENA: My amend-

ment ig as follows: —

“for ‘consult the Election Commis-
sion and the Election Commission
may, for this purpose, make such
inguiry as it thinks fit’

substi-

MQW Bt

136
Jubstitute ‘chiain the opinion
according te it.'” .

The present amendment in cz.u..
33(2) reads ag foliows:—

“Before giving any decision on
any such question, the President
shall consult the Election Commis-
sion ang the Election Commisgsion
may, for this purpose, make guch
inquiry as it thinks fit.”

The original article 192(2) reads g8
follows: —

“Before giving any decision on
any such question, the Govarner
shall obtain the opinion of the
Election Commission and ghall act
according to such opinion.”

We, in the Constituent Assembly, had
taken special care to see that the in-
dependent authority and rights and
powers of the President, the Supreme
Court, the Election Commission, the
Comptroller and Auditor General,
and so on were jealously safegusrd-
ed. But, by this Amendment, all these
powerg are transferred to the Prime
Minister. This is most obnoxious.
That is why, it is being criticised by
the Opposition as follows:—

“The net effect of the 44th
Amendment is to take away the
rights and powerg of the President,
the Legislatures, the judiciary, the
States, the UPSC the FElection
Commission, and the Comptroller
and Auditor General. In each case,
the power is transferreq not just
to the Central Executive but to
the chief executive, namely, the
Prime Minister who emerges all-
powerful and above the law. Such
an enormous accretion of power

'in the hands of a single person is
‘ dangerous and liable to misuse.
However, m view of rccent experi-
ence of the arbitrary exercise of
wuthority, such a total concentra-
tion of power cannot be regsrded as
innocent or accidenta] and would
spell the end of individual liberty
‘and democtatic ' which
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milllong of Indians have unitedly
‘whraggied 16 win and uphold.”

Why should the Election Commission
be only consulied? When it mekes an
inguiry its findings ghould be accepted,
3t should be binding, it must be obey-
od and followed. Nothing has happen-
ed in the lagt 27 years warranting
any change. I hope that the Election
Commission will be respected, and the
origina} Clause will be allowed to
stand.

SHRIMATI BHARGAVI THAN-
KAPPAN (Adoor): Mr. Chairman, Sir,
the proposed clause 33 in the Bill deals
with the question of disqualification of
the Members of Parliament az well as
the State Legislatures, It says that the
question of disqualification and the
matters connected therewith shall be
referred for the decision of the Presi-
dent and his decision shall be final. In
this context, I would like to say that
taking away this power from the judi-
ciary, as in the past, is a step in  the
right direction and we welcome that,
but you are investing this power with
the executive to which we cannot
agree. Although the President is the
Head of the State, but he is not at all
answerable to the people, because he
is not elected directly by the people.
Not only that, he acts according to the
will and pleasure of the executive and
according to their whims and fancies..

We have moved our amendments
suggesting that the power to take a
final decision in such caseg should be
vested with the Parliament or the
State Legislature, ag the case may be,
because it is there where the will of
the people is reflected. With this
spirit, we have moved our amend-
ments for the consideration of the
House. 1 am sure, the hon. Law
Ministey would consider the amend-
ments,

&t fewram forg (qoreee ) ¢
avafe W, YA fewr iy ir g § e
wert ¥ da O woz ey ol
va ¥t prerteire daer aeufe wie
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" &%t | qw . fasgw ars ¢ fo agfy
ot T gw T w1 St @; wn
i gy o aifer wg off faw
qraar 1 x& fay Qg § fie o qware
3} famgwz ifica oA, e
ar3a ¥ #f fecrwa ¥ wrw $awr fiear
AL | AT /T a1 AgT WO oY T
¥t W€ wrar Al Sror asdr &)

SHR]I H. R, GOKHALE: This clause
is similar to the one which we
discussed in the morning and
1 have given an elaborate
reply. As pointed out, though
the power is going to be vested in the
President, he has to consult the Elec~
tion Commission, and the Election
Commuission has to make an enquiry, as
it thinks fit. While the power is absolu-
te to look at the language, normally
one would expect the President, not to
brush aside the advice of the Election
Commission and if that is the practice,
which we expect to be followed, there
is no reason why we cannot trust the
Heag of the State.

PROF. S. L. SAKSENA: Why this
change? ,

SHRI H. R, GOKHALE: Unfortuna-
tely, when I spoke for 30—40 minutes,
you were not here. In the past, we
have been experiencing certain diffi-
culties. Originally, the power was
only with the courts. If some corrupt
practice wag found by the court, the
disqualification was automatic for six
years. We have to change it. Some
corrupt practices are of such a minor
nature that a disqualification is not
justified, Therefore, some power has
to be vested in some authority to
determine whether the disqualifica~
tion should be removed, or if not
removed, what should be the dis-
qualification, or if there is a dis~
qualification, to what extent it should
be removed, reduced and so on and so
far. All these aure taken care of in
this clause. This is the reason.
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Cinuge 34— (Amendment of article
14) |

PROF, 5. L. SAKSENA: I beg to
move: LT .

Page 9, line 42—
add at the end— ‘s
“or be deflned By it" (86)

SHR; H. R. GOKHALE: [ beg to
move:

Page 9, for lines 41 and 42, substi-
tute—

“committee; of a House of such
Legislature shall be those of that
House, and of its members and com.-
mittees, at the commencement of
section 34 of the Constitution (Forty-
second Amendment) Act, 1976, and
as may be evolveq by such House
of the Legislature of a State, so far
as may be, in accordance with those
of the House of the People, and of
its members and committees where
such House is the Legislative
Assembly and in accordance with
those of the Council of States, and
of its members and committees
where such House is the Legislative
Council.” (447)

SHRI INDRAJIT GUPTA: 1 beg to
move:

Page 9, line 42—
for “be evolved” substitute—
“laid down by law” (470)

PROF. S. L. SAKSENA: My amend-
ment is to clause (3) ag proposed.
which reads:

“(3) In other respects, the
powers, privilegeg and immunities
of a House of the Legislature of a
State, and of the members and the
committees of a House of such
Legislature shall be such as may
from time to time be evolved by
the House,”

As I have already said, 27 years have
passed but our House hag not been
able to codify the privileges. I have

OCTOBER 30, 1976 & s

only added the wards ‘er be.defiaad
’;t-. Mr Gokhale was saying that

he wants to bring some

I think tie will accept my emendment,

SHR] H. R. GOKHALE: I hawve
moved an amendment. As it is obvis
ous from the original clause, the mln
purpose of the proposeg new clause is
that in Art, 199 as it is to-day, there
was a reference to the House of Com-~
mong of the Parliament of England,
Ag in the other clause which we dis-
cussed earlier, I think all of 'us will
agree that after all these years, a re-
ference to the Parliament of e
foreign country is not at all desir-
able....

SHRI C. M, STEPHEN: Not very
dignified also.

SHRI H. R, GOKHALE: Therefore,
the reference to the House of Com-
mons is removed and instead of that,
what is said in the amendment which
1 have moved is that suda privileges
as exist or will exist on the day ths
Act_ (thig amendment Act) will come
into force will be the privileges. That
means, of course, thogse very same pri-
vileges but not referring to the House
of Commons. We have to ascertain
from one source or the other what
those privileges were, for guidance
only anq regard them as our privileg-
es till, of course, the privileges are
evolved by the legislatures them-
selves.

Now there is a glight difference bet.
ween the amendments regarding pri-
vileges of Parliament and privileges
of State Legislatures. It is high time
that in respect of the privileges of
the legislatureg the reference to the
House 0f Commons must undoubtedly
go but why shoulg they not look to
the Parliament of our own country?
If they have any difficulty and {f they
have no privileges of their own in any
particular respect, then they need not
look to the privilegeg of the House of
Commons, ‘the existing privilegés' as
we have said but to Jook o the pri;
villeges of the House of People in case



tive Councils. ‘Therefore, now three
changes are made, (1) to remove the
térm, Mouse of Commons (2) to have
their own privileges and (3) that they
ook not to any foreign country but
to the Parliament of thig country for
the guidance and determination of
thiedy oW privileges. This is the sub-
#tance of thj; new amendment

ok wrowvd T (Wl dmas
WRW; YOI 34 ¥ wewrg W AT ¥
wfewm ¥ wxvdx 104 ¥ &vx (3)
%1 g T A ARt @ woqrfra fen
way §, 3w were gArd ardT A sig
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sfiremfia fear ar
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wal, o S13eY qagwea g e
i@t fedt g A @ fr wiw
RAwrwcx W, W E o N T
& fargw s off foar 91 awan
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Ty frdt o w1 ), a1 wk ot o
fafra worrc w1 @), wft wewmenE
& aet §, g 2w ¥ froW 29 @
#gt ¥, 0 ot O fufr amelt wfigd
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7 3a € a1 afeg & dd
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5 ag faar s g S afafi g
WIS |19 X WY o F § 7 W
aar #t waf 7 aF M, 7@ o @
fe o WM & 9= T T dav g,
TR AT 5 &, fo qamw =
w7 7% wgrr §, gnr & wige andf 2}
n§ & 1 gW 7E W wEX e ag we
& Sfier oT % a7 worn dar @it
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& 37 vt 3 qg W A Sar Yaw
wifgg 1 7w w1 f f gy @
Wi T §, AW ot 7 aaw fe gw
wg € 7§ WEH | A9 T awwATY
WY ¥ guw § fis W gTwiT @
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T 3% ey A w1 T @ ¢ Y
I qavew B qv A wfgg )

st faf Gy ot 3 forg amar
1 v wwa a0 W, & sgn wgar
g e @ oidf g A i & @g
g ¥ Wit NG foX A §, afew
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{ ot sresd v

T ot ¥ s WY i ey o
¢ fo amwbnedt wgfire odi & ot
*Y g &% uwr w7 afgerreee are aff
*OR WifeT €T | T2 N gk T TR
fewre T wifg® ¥ 1 fggea #
sfufwrrer®t $1< zfwoddy nfedt &
aTq T T T anr W Qg Ty
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WO Y wwAT Y aarr Wy §,
T ZrerT g § ) fgrgerr o orvan
J qok o F &, Iawr Y MO we-
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Y ark Frfy f wred ST d Wi
TR I A fir Trerqeres g e
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€W Tt O wdw famr g & Y
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T TH T gy § xafed
50§ %7 6 firar AT w7 o w2 fa
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OCTOBER 20, 197 B} "

SHR! H. B, GOKHALE: 8ir 1 do
not accapt the suggestion that this
amendment is being moved hecause it
is in the interest of the congress party
and things Jike that. There iz 2 good
point which was made by Mr Stephan
while spesking, when the earlier
clause was discussed. That was as to
whether any provision should be there
enabling Parliament to make the Inw,
or enabling the legislatures to make
the Jaw, in respect of their privilegea
Now, I am considering the matter, as
I saig in the morning. If it is found
necessary, 1 will bring an.gmentiihent
to this on Monday. Therefore R do
not accept the “amendments moved.
But 1 can say that I am considering
the matter. The pdint is certainly

worth consideration,
L3

MR. CHAIRMAN: Clause 35, There
aré no amendments to Glause 35 We
now go to Clause 36.

Clause 36- Amendment of article 217.

MR. CHAIRMAN: Now, amend-
ments to be moved to Clause 8¢ Shrl
Bibhut1 Mishra

SHRI BIBHUTI MISHRA: I beg %o
move,

Page 10, 1line-1 —
after “Constitution” insert—

“(a) after clause (1) the following
clauge shal] be inserted namely—
*(1A) No person shall be ap-
pomteq or posteg as a judge
of the High Court ot the State
to which he belongs or ‘the
State 1n which ke ever work.
ed for gain, and (b)". (12y

PROF § L SAKSENA I beg to
move:

Page 10, ine 1 —
after “the Constitution” insert—
‘(a) for clause (1), the following
clause shall be subsmmet!, nathely—
(1) Every Judge of a Hign Court
shall e elected by both

Houses of Parliament” . and
(b). (239)
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SHRI O, V, ALAGESAN (Tirut- -

tani): 1 beg to move:
Poge 10 line 1,—
after “Constitution” insert—

‘(a) after clause (1), the follow-
"ing clause ghall be inserted, name.
y—

“(1A). A judge so appointed shall
not eerve in the same High
Court for more than five
years”, and (330)

Page 10, ling 10,—add at the end—

‘and after clause (3) the follow-
ing clauses shall be inserted na-
mely—

“(3) No High Court shall nor-
mality take more than three
years to decide a case and if the
period is exceeded with respect
to any case, the High Court
shall record the reasons for the
delay.”.’ (331)

SHRI H. R. GOKHALE: I beg to
move:

Page 10, for lines 1 to 10, substi-
tute—

‘Amend- 36. In article 217 of the
ment of Constitution, in clause
article (2),~

2117.

(a) for sub-clause (a), the fol-
lowing sub-clause shall be substi-
tuted, namely—

“(a) has for at least ten years
held in the territory of India a
judicial office or the office of a
member of a tribunal or held in
the territory of India any post,
under the Union or a State, re-
quiring special knowledge of law
and acquired legal experience;

¢ or’;

(b) in sub-clause (b) the word
“or” shall be inserted at the end;

(c) after sub-clause (b), the fol-
lowing sub-clause lhlll be inser-
td. namely—

“fe) is, in the opinion of the
President. a distinguished
jnrl:t

(d) in the Explanafion, in clause
(a), for the words “has held judi-
cial office’”, the words “hag held
judicial office or the office of a
member of a tribunal or held any
post, under the Union or a State,
requiring special knowledge of law
and acquired legal experience”
shall be substituted.’. (448).

oft fanfr Foewr : gwrrfer s, €
wiTie wY §Y agy aEw-REET wE
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wre s1Ay § fr g W &
qrarew sfeme & i o & ofr &
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[t faqle fuea)
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g WY wrrwaw & fv wax fed
&0 ez w1 wfey ow fewa gY, A
aCwre W & fwarme wer MNdifewa

WE & M v qpure Wy
FOETC ¥ are g farde o gl sqeay
e suwfrgt T et S @ &
[ITEFG wiew ey ¥ e ft o9l
SRR wT WY wrory T 47 g ¥ & Wiwt
W oRr wraws it & A ¥ ey
THAT G, WY W T A g wis-
ar§ §iat o, oY wg IUWT T T WY
wiforer w<n q1 | WX & g
B ¥ G ¥ & wT qq G Gov
g 91 Afwa xfiv I8 w7 waY wowr
97, %9 fAq 9% * wed geE W ¥
AT qF | gATL AAT AT WIS £ 1 I
' MO Araerfor a9 AW § ) 7%
WO GE-ATE T ATGHT 1 TE
armafopa dezy ¥ e v 0
vafeqg & agm e fafa well off
TR T gwmal W W e aff
" @ feer Ak @ ¥ W
FF atw ¥Tw o= ¥y oz N
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o7 Y ¢ | gafae fafa wafr ot ¥ &
fmdar s g fr t% 9 W AR
T tw st ¥ 7 wT W A G
o wet ¥ g g | ofew e &
e rgn e dm & o og oedl
fs 7g wiedy me T AT A ®, gy
g o |

M gaoywo. WAt : &w vy wgRw,
ug wifews 217 FTHATAT § 1 217
# gré WY % AT wearkERE v faw
grwifwgwg v femay
I9 W AR P W @
witiz g we ¥ ot Tsaguid
wor &yl ot 1 40w qg
1 fo v & wied afeee $§ etk
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ot g2ry § W wiam i afew ot
shifesfimton @ gir o &
WYt & urenr agawe w § 1 Ww
wmad § fe oy afedde w@ix @
dwz ¢ | Qa7 Y v wifgd 1 FQ
TR TET R i Y fe
SWF g o &) afydee @ o
FUBT W YT BT HTNE w1 4 g ag-
e A gRT § QX Y § wrgar § Fe wgt
9T oy Rz fow x w7 a7 Afede

%t } ot fin S-frgp€ agmr & o
duw ¥ qriariie & QWY grador & wnr
IAwT wgAw &, I9 ITHT wengH
g wrfgd | R A AR A% AN
afl Qar =fgd 1 ¥@@ qF o
affre feg  w@T foad ot &
Iwire R o Ia& AW W Y andd )
T T 4@ ®) Wfaw F6r ww § @
N A xad gy Ffefoady 47 wra
ag Srgat K g1 i w7 WY ww 93
St | agy gR faded wem g

SHRI O. V. ALAGESAN: My
amendment No. 330 is to the effect
that no High Court Judge should
work in the same High Court for
more than five years. My friend,
the veteran member of this House,
Shri Bibhuti Mishra, pleaded that a
Judge belonging to a particular State
should not work in the High Cour
of that State. My amendment is not
so drastic. But ] would say that it
1s desirable, healthy and will estab-
Iish healthy judicial traditions if a
Judge is not required to work in the
same High Court for more than
years. 1 know the hon. Law Minis-
ter will tell me that Art. 222 provides
for such transfers. The President
may, after <onsultation with the
Chief Justice of India, transfer a
Judge from one High Court to ano-
ther.

16 hrs.

What was happening in the older
days? A man became a Judge to-
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wards the fag end of his life. Re
worked for five, six or at the most
seven yesrs and retired as Judge or
ag Chief Justice. Now there is a new
phenomenon in the State High Courts.
You find very young men appointed
to the Bench. Some of them are in
their early forties. What does this
mean? He will be required to sit
on the same Bench for over 20 years
in the same High Court. I want you
to reflect whether this will lead to
healthy judicial traditions. The man
becomes stale, he develops fixed idess,
veople know what he may or may
uot do in a particular case. He de-
velops likes and dislikes. All these
cnme in the way of the proPer dis-
charge of his judicial duties.

So anybody who is in his forties
who is appointed should know even
when he is appointed that he will be
Liable to transfer after five years
with the result that he may have to
serve in at least three or four High
Courts. If it is left to the discretion
«f Government, what happens? Pres-
sures develop. The Law  Minister
would not be able to effect transfers.
The person would like to continue
there. He will quote other instances.
This may not happen at all. What
lo we see in the administrative teld?
If a man serves in a particular sta-
tion for three years, he is liable to
transfer, without meaning any slur on
his conduct: this has been a healthy
practice. Similarly, a State Officer
comes to the Centre anq gets back to
the State after five years or six years.
Threre is rotation. Now it may not
be kappening and we find that it is
not very good. A State Officer comes
to the Centre and stays on or tries to
siay on till the end.

So in the judicial field, if a judge
knows beforehand that if he is tn
work as a judge for more than five
yeers, he will be liable to transfer
ic another station after <completion
of five years in a particular state. it
will be w good thing.

I have got another amendment
with regard to delays in High Courts.
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The hon. Mover had much to say
abuut lekhs ot cases pendung in var-
ious high courts of India. Quite a
large number of them were attribu-
te.. to wnt jurisdiction of the High
Ccuits, Even without writ jurisdic-
tion there are several ordinary ases
wich are being delayed inordinately
Aly amendment sayg that if a case 1<
deiayed beyond three years for some
reason or the other, if a judgment
i3 not given within three years, the
judge dealing with that case should
2we reasons in writing for the delay
This will be a healthy check on the
working of the courts Here I should
like to give an instance In the Mad-
14y High Court, the Chief Justice,
ot the present Chief Justice, and
ancther judge heard an ordmarv
case; the judgment in that case
was not delivereq for one and a half
years. Then they wanted a rehear-
g, after rehealing the case, they
delivered the judgment, Naturally
one of the parties thinks that if the
judgment had been delivered at the
earlier instance, the judgment would
twve been more in his favour than
wha' 1t actually was. This leads to
suspicion and unhealthy practices
and so 1t 1s better that we requ . ot
the High Courts which are the highest
ceorls In a state that cases arc lhis-
posed of within a period of three
years.

1 have also given another amend-
ment, but that is too late in the day
to be taken up as g formal! amend-
1acnt, I should like to submut o the
fiwn Mover that he has himself ~ub-
mi'ted an amendment to this 1. t1-
cular clause, that is, 38 Mine is an
ame, dment to his amendment F¥is
amendment says that a person should
have held a judicial office for ten
yearg or the office of a member of a
tribunal or held any post, unde- the
Union or State, requiring special
knowledge of law and acquired legal
experience to qualify for a High
Court Judge. A new category of
persons is brought in for the first time
which goes beyond the judicial fleld.
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Now thay wept 40 boRg in.smyiedy
who has hely any post in Govera-
ment ryequiring knowledge of law.
This should not be.

8ir, thig 18 too wide a door to be left
open for non-judicial persons to sriter
the judiciary. I do not mwan ig. sy
that we do not bave administrative
officers who have gufficient knowledge
of Jaw and who, in the course of their
duties would have hag acquaintance
with law and its procedures and who
may be desirable in other ways. But
to open the door of High Gourts to
non-judicial people, to paople who
have no practice as lawyers or to
people who have not held posts as
Judges or to people who have not
even served in the tribunals, will not
In my opmion be a healthy thing to
do There may be many people who
would lLike to cross over from the
administrative field on the excuse of
some experience or the other—-some-
what connected with law ang its
working. On that account, some ad-
munistrative officers would like to
cross over to the High Court—which
would not be a healthy thing to do
For the first time we have such a
clause intended to be put in, in the
Constitution I do realize that the
hon Mover would have given his
thought to it But I would like him
to give further thought to it.

SHRI C M. STEPHEN: I have a
submission The amendment now is
to clause 36. I had not moved an
amendment to the amendment
oniginally proposed. The hon. Min-
1ster hag moved an amendment to
that amendment. The present amend-
ment is drastically different from
the amendment originally propesed.

I want to speak on the amendment
moved by the hon. Minister.

MR. CHAIRMAN: Don't you want

to listen to his speech on the amend-
ment?

SHRI C. M. STEPHEN: He has
already moveqd his amendment,
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SHRI O. V. ALAGESAN: I had
given an amendment to that amend-
ment, but because being so it was late,
perhaps it has not been taken.

SHRI C. M. STEPHEN: This is a
matter of very serioug implications.
This is an amendment to Article 217
which lays down the qualification for
judgeship. The original qualification
was 10 years judicial office or 10
years as an advocate. There was an

~ Explanation which said that in com-
puting the period for which a person
was an advocate, the period which he
occupied in judicial office will also be
taken into account from the date on
which he became an advocate. That
was the original position. Now, by
the original amendment, they made
the addition to say that a jurist can
also be appointed. Then they want-
ed to amend the Explanation alone;
not anything else. They wanted to
say that in the case of a person who
has worked as a member of a tribu-
nal, the period for which he has so
worked, and in the case of a person
who worked as a government servant
requiring special legal knowledge that
particular period, will also be taken
into account for the purpose of com-
puting the periog during which he
wag an -advocate. If he has complete-
ed the 10-year period as an advocate
then, if before the completion of 10
years he hag become a member of the
tribunal, the period he was in the
tribunal will also be ' taken into
account for the purpose of computing
the period he has been advocate. So
also, if a person has been an advocate
and subsequently became a govern-

ment servant having special legal
knowledge and all that, the period
for which he was in government

service will also be taken into account
for computing the service as an
advocate. Even that, to the extent
it eovers the government servant, on
principle, was wrong,

Now the amendment is entirely
different. Now the amendment is in
regard to sub-clause (a), i.e., regard-
ing- judicial office, It is that which
is' amended: to sav that if a person
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were working for a ‘period as a judi-
cial officer or if he had worked as a
tribunal for a 10-year period or if he
had been a government servant, it is
not necessary that he should have
been an advocate, It is not necessary
for you to be law graduate at all. If
you are Government servant any-
where serving in a post which requires
special knowledge of law, if you have
acquireg special legal knowledge,-then
you can become a Judge of the High
Court. This is what it has come to.
To become a Tribunal also, it is not
necessary that you should ever have
become an Advocate at all. If you
are a Tribunal for ten years without
being an Advocate, you become quali-
fied. This ig no amendment to the
original amendment. This is an en-
tirely new thing, it is an absolutely
new idea, the original amendment has
been completely changed.

We have no quarrel about the jurists,
about computing the period of tri-
bunalship also for the purpose of
computing the period of advocacy,
but what is the basic qualification?
The basic qualification must be not a
law degree, the basic qualification
must be advocateship. From a law
degree you branch -off to some other
area and then you come in. That is
how it should be,

The judiciary in this country has
its own place. I have no quarrel about
taking some people from Government
service with special knowledge and all
that, but where is the requisite basic
knowledge of law, where is the pre-
requisite about advocacy in a court?
Why have you given it up?

Why are we passing this amendment
We are passing this Constitutional
Amendment for a socio-economic
purpose. It is an aspect of the revolu-
tionary change that is taking place
that we are doing this. We are going
ahead with the overhauling of the
Constitution for the purpose of meet-
ing a challenging situation in the coun-
try.. And an officer  sitting some-
where in a  department has just
managed to smuggle himself into it
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through this clause. That is what has
happened. I have got the strongest
objection to this. This is not the pur-
pose for which we are undertaking
this Constitutional Amendment. The
basic principles have been completely
given up and an entirely new amend-
ment hag been brought in.

We are going to create many a tri.
bunal with special qualifications in

different areas and our concept is
that basic knowledge of law is a
fundamental requisite for the tribu-

nalship. Without basic knowledge of
law, because a person was a tribunal
somewhere, can he become a High
Court Judge? Merely because he was
in the Law department of the Govern-
ment of India or of a State Govern.
ment doing some drafting, is he
basically qualiied for recruitment?
This is most objectionable. I have
got the strongest reservation about
this amendment. This shows the ex-
tent to which the persong behind the
curtain have entrenched themselves
and have managed to see that their
interests are safeguarded to the maxi-
mum. There is absolutely no necessi-
ty for this amendment. 1 would
appeal to the Law Minister to stick to
the Clause in the original Bill rather
than move this amendment to the ori-
ginal clause.

SHRI DINESH CHANDRA GO-
SWAMI (Gauhati): I share anxiety
of Mr. Stephen at the amendment
which the Law Minister has brought
forward.

In the Constitution (Amendment)
Bill which we have brought forward,
we have undoubtedly taken away
some jurisdictions of the High Courts,
but at the same time, we have taken
care to maintain the independence and
dignity of the judiclary. This is a
vital point from which we have
decided not to depart and have no in.
tenition to depart. The Swaran Singh
Committee has also kept this in view
a3 & fundamental principle that the
independence and the integrity of the
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judiciary shouid be maldtelned, but
according to this new ameniimént,
anybody from the Geovernment can
become a High Court Judge.

It says that a person should have
an experience of a tribunal. What
does the word “tribunal” here mean?
I hope, the Law Minister will ex-
plain. Does it mean a constitutiohal
tribunal or any tribunal that the Gov-
ernment may form? We have hun-
dreds of tribunals. The Government
may form a tribunal and put in any-
body there who has got some experi-
ence of any tribunal. But what is
more disturbing is that the amended
clause empowers Government ser-
vants to qualify for judgeship i#f he
has acquired special knowledge of
law and legal knowledge over a num-
ber of years even though he may not
have any recognised legal qualifica-
tions. So one who is working with
the Minister of Parhamentary Affairs
can claim judgeship though he may
not have any legal qualifications on
the ground that he jis dealing with the
parliamentary law, and that he has a
special knowledge of law and that he
has acquireq the legal experience. The
intention behind the original amend-
ment has been completely taken away
and this amendment, I feel, i3 com-
plete departure from the spirit in
which we want the persons to be in-
ducted in judiciary.

In the morning, the Law Minister
said that he has an open mind in re-
gard to certain amendments. I would
request the hon, Minister to recon-
sider this amendment because, I feel,
this amendment will be thrown at
our face saying that the officials are
trying m an illegal way to smuggle
their own people in judiclary. It is
never our intention, I  strongly
oppose the amendment which the hon.
Minister has brought in.

SHRI B. R. SHUKLA (Babraich):
Mr. Chairman, Sir, designedly or due
to an oversight, a way is sought to be
opened for the Induction ot persons
belonging to ihe executive side into
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judiciary. My submission is that upto
this dsy, before the Independence and
after the Independence, this country
hag adopted a sysiem that judiciary in
this country should be manned by
persons belonging to the profession
of advocateg or jurists. Now, a way
is sought to be found for appointment
of judges to the High Courts and the
Supreme Court from the side of the
executive. Therefore, I oppose it.

oft gw wx g (arelY) : wwnafar
o, firgearr & ¥ AW ¥ gy
oY 3 %Yo} o gaur wpely et 1 WX
gt araag ¢ v oY goerdt At
ot § 38% W & Wt WY & ¥
wx warar wrgd & W =y fewrAr
aex § 1 XA o7 ¥ At 7y AvEA
gfeew & fagra & faams §, Wit o
wrAr & & w7 ww od § ag WA
&Y st + A ane § Tff T e
€F FHIC & AT ¥ R Hvw g )
s Y AT AR AP W AFTCHT
TR AR ¥ St v o ArATy g
% otz ot gw FvAT wTER &, A SEW
HA T WL ERT q0Y §, A T AW
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SHRI B. V. NAIK (Kanara): Mr.
Chairman, Sir, I would lke to draw
the hon, Minister's kind attention to
article 50 of the Directive Principles.
It says:

“The State shall take steps to
separate the judiciary from the ex-
executive in thle public services of
the State.”

I hope, he will be able to clarify
that the purpose of the amendment
proposed by him does not go against
the intent of the Directive Principles
which have been raised to a higher
level now in the course of this Cons-
titution amendrment,

Fortunately or unfortunately, I do
not have the instinet of mu-lnul
self.preservation belonging
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distinguished fraternity of lawyers.
But I might only adq that if you want
to keep your windows open for people
with all experiences, ultimately you
make way for them. In some of the
other democracies of the world, they
have elected judges. The judicial
offices in some of the countries of the
world are held by people with judicial
frame of mind, not with judicial
technology or the law as such. With
reference to the Indian conditions, I
might make a gubmission about the
tribunalg that are being constituted
here, At least in the State from
where I come, in every taluk there is
a land tribunal where not only the ex-
perience in service, etc., is a qualifica-
tion for that but that he is a voter is
also enough. Therefore, it would go
against the spirit. I suppose the hon.
Minister, when he gives his reply, will
be able to tell ug (a) whether it is
only a constitutional tribunal which 1s
envisaged in this amendment or any
tribunal—industrial tribunal or other
tribunalg that are already in operation
and (b) whether he will be in a posi-
tion to explain this concept of special
knowledge in the judicial fleld re-
quiring special knowledge of law and
acquiring legal experience.

SHRI VASANT SATHE (Akola):
This matter was discussed and con-
sidered at length in the Swaran Singh
Committee which wag appointed by
the Government ang it was unani-
mously of the view that this clause

.. (Interruptions).

He was a Member but he was not
there when we discussed this.

When we discussed this we found
that the words “hag held judicial
office or the office of a Member of a
Tribunal or any post under the Union
or State Government requiring special
knowledge of law” was full of dange-
rous implications, Art, 217 is dealing
with the appointment of High Court
Judges; it is not dealing with the
appointment of Members of Tribunals.
1 can understand it if it were a Reve-
nue Tribunal or some Labour Tribu-
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ngl, there c¢an be persons who
have knowlédge of law and experience
and such persong can be taken on the
Tyibunals. But the moment you talk
of the High Court Judges—and now
under the new scheme the High Court
hag to deml with matters relating to
Fundamental Rights and the constitu-
tionality of State laws (this is the
new power you have provided under
228) and therefore for all appeals from
the Civil Courts and Criminal Courts,
the High Court will be the repository
for reviews. Kindly tell me, does
this not require a special knowledge
of law—a basic, minimum knowledge
of law? The present amendment is
worse because it says ‘has held a judi-
clal office or an office as a Member of
a Tribunal or any post under the
Union or, State requiring special
knowledge ot law and has acquired
legal experience”. This 18 so much
unpardonable, Any person, any sub-
ordinate office in any Ministry for
that matter, dealing with MISA
cases, for example, in the Home Minis-
try can say that he has acquired
special knowledge of law as he has
been passing so many orders. (Inter-

ruptions).

T say that a Matriculate or even a
non-Matriculate promoted and occupy-
ing some Deputy Secretary's post
somewhere or even an Under Secretary
will be eligible. I would really like
you to explain this to the House. We
are all Members of the Swaran Singh
Committee who have spoken just now
and if we feel go strongly about this,
you can uynderstand how strongly the
others must be feeling.

1 would request the hon, Minister to
explain thig to us. This is one of the
{temas which he will neeg to consider
seriously, under hig assurance.

SHRI H. R. GOKHALE: I do not
make a long speech, because,
nts made in the three or four
here, I canmot say are with-
But one thing I want
claridy, and that i3 no amendment

i

1

&

to the Constitution, much lees sn
endment of thiy type, as some
ber has said, can be smuggied in.
bureancrat hes, as yet, that puil in ths
Government that a Constitution Awm-
endment can be smuggied in without
its belng considereq at the highest
level. Even I, ag a Minister, cannot
do on my own. Thig decision hat been
taken at the highest level, But gt the
same time. I would not say that,
when points need Qeep

those points, having been brought fo
my notice, will not be considered by
me. All that I can say is that, just
as I have observed in respect of some
other Clauses, I am reserving this: I
will bring it again to the notice of the
Govenment and then we will tell
you what should be done about it.
More than that, I cannot say anything
at the moment.

There were two other points are
not connected with this, which were
raised. One point was raised by Shri
Bibhuti Mishra. That was that a
judge should not be appointed in the
same State to which he belongs. It
is not possible to make a provision
very strictly of that nature. It is true
that, here and there, occasions arise
when it is desirable to transfer judges
from the State to which they belong
to a High Court of another State. In
fact, for the last one year or so, we
have been using the provisions of the
Constitution for transferring them.
We have already transferreq about 14
or 15 judges so far. It has been
done only in the last one year or $o.
We were not using that power at all
before. We have started using it. It
may be that we will be using it in
future also. There is enough provi-
sion in the Constitution where this
thing can be taken care of. But say.
ing that a judge should not be appoint.
ed in the same State to which he
belongs will creste many difficulttes.
First of all, members of the Bay will
not be willing to come forwsed at all,
and we will not be able to recruit pro-
per people for our High' Courts:

sf8 §

The potat ‘raised dy  Mr.- Aligéem
was -about - deley: So-Sar wedated i3
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concerned, that is a problem about
wheth all of us are  anxious, and I
have spoken about it. But what can
be done with ragard to that in the
present Amendment? Notbing can be
done by the present Amendment.

SHRI K. NARAYANA RAO: It is
one thing to transfer a judge and
another thing to appoint a person from
another State in the initial stages.
That makes all the difference. If the
judges who have been appointed once
in a particular High Court are trans-
ferred to another, they get the feeling
thet this is being done by way of
punishment. The hon. Minister has stat-
ed that many people are not willing to
g0 to anothtr State. I do not thnk that
that is the correct position. People
are prepared to go from one State to
another. To avoid heart-burnings at
a later stage, I would say, in the ini-
tial stage itself, the persons may be
appointeg to States other than those
to which they belong, as we do in the
case of IAS, and IPS. There should
be no difficulty in that. I would re-
quest the Law Minister to think over
this.

MR, CHAIRMAN: Clause 37. Therc
1s no amendment given notice of. We
g0 to Clause 38.

Clause 38 (Substitution of new article
Jor article 226. Power of High Courts
to issue certain writs.)

SHRI B. R. SHUKLA: 1 beg fo
move:

Page 10, line 24,—

after “redress” insert ‘‘or preven-
tion™ (67).

Page 10, line 20,—~

after “redress” ingert “or proven-
tion” (68),

Page 10, lines 31 and 32,— o
gfter “resulted” insert— -
“or is likely to vesult” ¢09).

(44sh Amdt.) Bill 142

Page 10, line 42~
after “other” insert “effective and
speedy” (70).
Page 10, line 42,—

after “redress” insert “‘or preven-
tion” (T1).

SHRI C. M. STEPHEN: I beg to
move;

Page 10, line 24,—

for “injury of wa substantial
nature” substitute ‘‘grievance” (128)

Page 10, lines 25 to 28—~

for “other provision of this Consti-
tution or any provision of any
enactment or Ordinance or
any order, rule, regulation,
bye-law or other instrument
made thereunder; or”

Substitute—

‘‘provision of this Constitutinn o1
of any other law if such con-
travention has resulteq 1n
substantial failure of justice”
(124).

Page 10,—
omzt lines 28 to 32 (125).
Page 10, line 42,—

for “provided for by or" substitute
“available” (126).

Page 10, line 43,—
omit “other” (127).
Page 11,—

for lines 17 to 23, substitute—

“petition under clause (1) unless
the High Court, for reasons to
be recorded in writing, s
satisfleq that there is a prima
facie case for the petition.”
(180).
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SHRI P. NARASIMHA REDDY: I
beg to move:
Page 10, line 42—

after “any other” insert “‘equally
effective” (208).

Page 11, line 10,—

for “fourteen” substitute “thirty”
(209).

SHRI DINESH CHANDRA GO-
SWAMI; 1 beg to move:

Page 10, line 43,—
add at the end—

%i‘.'

“ang such remedy jis exhausted”
(434).

SHRI BHOGENDRA JHA (Jai-
nagar): I beg to move:
Page 10, line 24—
omit ‘“of a substantial nature”
(411).
Page 10, lines 31 and 32,—

omit “where such illegahty har
resulted in substantial failure
of justice” (472).

Page 11, lines 11 to 13—

omit “unless the said requirements
have been complied with be-
fore the expiry of that period
and the High Court has con-
tinued the operation of the
interim order” (478).

SHRI M. C. DAGA: I beg to move:
Page 10, line 42,—

after “other” insert—
“efficocious and effective” (587)

[

SHRI PRIYA RANJAN DAS
MUNSI: I beg {0 move:

Page 11, line 10,—

for ¢ fourteen days” substitute
“ten days” (598)
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Page 11, line 23—
add at the end—

“or where guch order shall have
the effect against the share-crop-
per, cultivator of the vested land”
(599).

SHRI BHOGENDRA JHA (Jaina-
gar): Mr, Chairman, Sir, Clause 38
in the Bill is intended to substitute
Article 226 of the Constitution. I
think, the amendment in the Bill is
in the right direction, because we
have been facing some troubles on ac-
count of the words ‘for any other pur.
pose’. Under this category ‘for any
other purpose’, in most of the cases,
barring a few exceptions here and
there, the power of the High Courts
has been exercised in the interest of
the vested interests and against the
interests of the common people, against
1ssues within the scope of the Direc-
tive Principles, against any progres-
sive legislation like land reforms. or
even those for the working class and
other toiling people. So far sg good.
But, Sir, we also know that these am-
endments are subject {0 the provision«
of Article 131A and Article 228A.
There. we know. the ceniral laws are
faken away from the purview of the
High Courts, even if they affect the
people of the State or the area under
the iurisdiction of the High Court.
There, il will create another difficulty
Certain sections of the people may
find 1l easier {0 approach the High
Court from the financial point of view.
bul they may find it much more diffi
cult to approach the Supreme Court,
betause it would be more expensive.
This provision will, therefore, go
against the interest of the common
people, In any case, the wvested in.
terests will directly approach the
Supreme Court; they will not be pre-
vented from it. The amendments, that
T have moved, namely amendments No.
471, 472 and 473 are to the extent thiai
the High Courts are sought to be
given the power to intervene in issu-
ing orders or writs, in the nature of
habeas corpus, mandamus, prohibition,
quo warranto and certioreri, or-any
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Constitutions of ths capitalist world.
We are granting thi< fundamental right
to property over the buman rights.
Here again, through thig amending
Bill, we are trying to give precedence
to Directive Principles, but that will
have to be decided by the judiciary.
The propertied class will be in a posi-
tion to spend sufficilent amount to
engage the best talent in the country
and the best advocates to ensure that
their interests are not touched and the
courts intervene in their favour. That
again ig left undefined here. So the
floodgates of such litigation in the
interests of the vested interests are
left open. That again is a very dan-
gerous thing because if we had deleted
that in at least 19(f) and 19(g), in that
case, it would have been all right but
when we leave them intact, this is a
dangerous thing which we are leaving
here. Again we wil] face troubles with
regard to the progressive legislation
in various States of the country. To
the extent the High Courts are al-
lowed, these thingg will again arise,
for you say in (b):

“for the redress of any injury of
a substantial npature....”

and again ‘where such fllegality has
resulted in substantial failure of
justice.” ‘resulted in any injury of a
substantial nature’ and ‘where such
fllegality hag resulted in substantial
failure of justice’—these are so vague.
Who will define it? Then in (5) it is
said: ‘The High Court may dispense
with the requiremenfs of sub-clauses
(e) and (b) and make an interim
order.. .for preventing any loss being
caused to the petitioner which cannot
be adequately compensated in money.

«." But with regard to poor sections
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of the community or where the civil
liberties are concerned or the funda-
mental rights are concerned, it cannot
be presumed to be compensated. in
terms of money. So, the High Court
cannot intervene. 8o this clause again
works in the interests of the properti-
ed class and against the interests of
the common people and against the
interests of the progressive legislation
in various States. I think the Govern-
ment should again consider this as
Mr, riokhale has said on several occa-
siogs that some aspects he will re-
consider., 1 think otherwise these
amendmentg will be gelf-defeating,

Similarly, take my amendment No.
473. The question is that the High
Court in certain cases can be allowed
to issue ex parte stay orders for 14
days. But there is a provision here:
‘shall, if it is not vacated earlier, cease
to have effect on the expiry of a
periog of fourteen days....unless the
said requirements have been complied
with before the expiry of that period
and the High Court has continued the
operation of the interim order.” Un-
less the High Court continued the
operation of the interim order, this
will lapse. But if the High Court
continues as it may think that it can
be compensated in terms of money,
in that case, it will be again endless
stay orders. So, my amendment 473
seeks to delete that part:

“unless the said requirements
have been complied with before the
expiry of that perioq and the High
Court has continued the operation
of the interim order”.

There are geveral instances. I was
myself ‘mvolved in one case. It was
a case of share-croppers in the Patna
High Court. The High Court decided
favourably. After hearing, the
Revenue Department granted the
pattas and after prolonged hesring,
permitted the harvesting also. Then
on some frivolous ground a stay order
was given with regard to the paddy
harvest which legally belongeqd to the
share-croppers. An order of loot was
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by the High Court becaus
fhey belonged to the propertied
classes. 1 have been pleading in the
High Court and I may be charged
with contemp of court for using that
‘order of loot was given

expression
by the High Cowt.

8o, Sir, in such a situation we will
face such problems because the
objects and reasons say that these
amendments are intended to clear
the path towards a socio~economic
transformation. I am not here tempt-
ed to use that expression....

MR. CHAIRMAN: Why not?

SHRI BHOGENDRA JHA: I hope
8o but in the present set up and in
the present frame-work of the amend-
ing Bill that is not possible....

MR. CHAIRMAN: The Law Minis-
ter saig it.

SHRI BHOGENDRA JHA: That
may be gooq intentions but unless
those wishes are translated into
action, these gmendments cannot help.
I hope the Minister will have the
courage to do s0. In guch a situation,
to have the socio-economic rpeform,
I may plead with him that he may
seriously consider my amendments
No. 471, 472 and 473. He may see
that hig amendment is made less in-
consistent if not fully more consistent.

SHRI B. R. SHUKLA (Bahraich);:
The present amendment to Article
226 has been very carefully made. It
tried to meet the difficulties of the
citizens against the wrong acts of the
executive and at the same time it also
takes nofe of the problem of the
administration.

My amendments are somewhat for-
mal in character. First, I have
sought by my amendment—insertion
of the word “prevention” after the
word ‘redress’”. 'The word ‘redress’
appears to connote that some injury
has been done and it is to be repaired,

is likely to resuit i substantial

jury. ‘Therefore, after the word
‘redress’ the word
should be added and where it has
been provided that injury has result-
ed, it should also be added ‘where
the injury is likely to result’. This is
the first part of my amendment.

Under the existing Civil Procedure
Code and also Criminal Procedure
Code there are normal remedies avail.
able to a citizen, But, you being well
versed in law know that these com-
mon law remedies in Civil and Cri-
minal Courts are pro-tracted. Jus-
tice delayed is justice denied.
This jurisdiction under Article 226 is
a salutary provision. The jurisdic-
tion for the writ has been kept intact
and its scope has been clarified. At
the same time a proviso has been
added to the exercise of this juris-
diction—'if other remedieg are avail-
able, writ will not lie’. The word
‘other remedies’ should be replaced
by ‘other speedy and effectlve reme-
dies’. The existence of other remedy
which has been available since the
time of the Britishers in this country
will not meet the ends of justice and
the excesses of bureaucracy and their
vagaries cannot be curtailed under
Article 226 unlegs its scope is extend-
ed to all cases where effective and
speedy remedy is not available.

SHRI C. M, STEPHEN: Sir, this is
one of the most vital sections in this
Constitution Amendment Bill regard-
ing Article 226. As my learned friend
Shuklaji said by and large this pro-
posal will certainly be welcomed. I
have gome amendments to make on
this. One is this. In gub-clause (b)
a new concept has been brought in.
The change we have effected is this.
Formerly it was for the purpess of
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Part II1 or other purposes. We have
mnow taken away the words ‘for other
purposes’. In place of that what we
have done ig this. We have intro-
duced the concept of Pandit Jawahar-
Ial Nehru's committee s0 many years
back. On those lines the Swaran
Singh Committee made recommenda-
tions. But it is written in a different
way altogether, which will create
complications. They say ‘for the re-
dress of any injury of a substantial
nature’. The other one is saying ‘l-
legality which hag resulted in subs-
tantial failure of justice’. What the
Nehru Committee said was ‘failure of
justice’ not injury or substantial in-
jury and all that,

May I ask you what go you mean
by substantial injury? What may be
substantial injury for one person
wmay not be the substantial injury for
some other person. Tatas or Birlas
may not mind about Rs, 4 lakhs or
Rs. 5 lakhs; it is not a substantial in-
jury for them. But even Rs. 5,000
may be g substantial injury for a
poor man. Here what we are con-
cerned with is not substantial injury
and so on., We are concerned about
the violation or the deviation of jus-
tice or aberration of justice. But it
must be a substantial gberration of
justice. Those concepts are taken
care of in sub-clause (¢). But in
sub-clause (b) there is this concept.
Sub-clause (b) relates with the con-
cept of violation of any Act. Sub-
clauge (c¢) relates with violation of
any procedure. This is about viola-
tion of procedure. Substantial in-
jury 14s not asked for. Substantial
failure of justice is what is required
in the other case. Here, substantial
failure of justice is not what is in-
sisted upon, but substantial injury is
the thing which is insisted upon.

I cannot understand why this should
be so. When you violate a law,
when you violate the provision of the
constitution etc., which results in in-
Justice, if that injustice is of a subs-
tantial character, this extraordinary
Temedy must be available, You need
not go and measure up those injuries.

(46th Amdt) Bill rso
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It is an immeasurable thing. 8e,
what I say is, we are injecting some
different concepts into this, What
Nehru Committee proposed was this.
They had no idea about injury or
about gubstantial injury. That is why
I have proposed these amendments,
What I have suggested is that in
place of ‘injury of a substantial na-
ture’ we may say ‘grievance’. The
grievance may be accepted. We are
out to redress grievances of citizens.
This is one point,

The most objectionable part 1a
about sub-clause (3). It says that no
petition for the redress of any injury
referred to in subclause (b) or sub-
clause (¢) of clause (1) ghall be en-
tertained if any other remedy for
such redress is provided for by or
under any other law for the time
being in force.

Now, Sir, I come with a complaint
that my right is violated under a
particular Act. Two concepts are im~-
ported into it. If I have a remedy in
any other law, it means, this remedy
will not be available to me here,

I woulq submit that g civil suit is
available to any citizen. The civil
suit can be another remedy. And, on
that basis, it is possible that this re-
medy can be refused to me. It is pos-
sible that it may be refused to me.
Again, there may be a provision that
I can go to the Secretary of the Gov-
ernment or some higher official and,
it that remedy is provided, it will be
only an imaginary remedy—an illu-
sory remedy-—and, on the basis of that
remedy, this remedy can be refused
to me. I gm coming to the implica-
tions of it. There is the other law to
which also I shall be coming.

If a remedy is provided for in the
law under which you are complain-
ing, then you cannot have the remedy
under Art. 228. Even if a remedy is
available in any other law, it js not
necegsary that it must be an efficaci-
ous remedy. In effect all that is
necessary is this, If any other re-
medy is provided in any other law



that anybody will get the remedy out
of that, With this proviso, I do not
think any one ig likely to get any
relief under Art. 226, Therefore, I

clous remedy; and, if an efficacious
remedy is available fo me, then re-
medy under Art. 226 can be refused
to me. To refuse that is to scrap
Article 226, Instead of providing the
word “provided” the word “available”
would have been better. The point
that T am making is this. This s
eompletely nugatory. The relief that
is proposed to be given under Article
228 is negativeq by this sub-clause.

Therefore it is very earnestly urg-
ed that my amendment might kindly
be considered by the hon. Minister,
Sub-clause (6) says that no interim
order will be made which will have
the effect of delaying any inquiry into
a matter of public importance or any
investigation or inquiry into an
offence punishable with imprinson-
ment or any action for the execution
of any work or project of public uti-
lity, or the acquisition of any pro-
perty etc, etec....

That gort of provision may be ne-
cessary. But, should there be such
& blanket provision? My proposal is
that thiy provislon may be retained
subject to one condition that if the
ecourt, for reasons recorded in writ-
ing, is satisfled that there is a prima
facie case for the petition, then an
interim order may be issued,

There will be three types of cases—
Ya) no interim order will be issued
without hearing; (b) interim order,
ex parte, can be issued in exception-
al eircumstances where compensation
in money % not possible; and (c) no
dnterim order will be lssued unless
the court, after hearing, is satisfied
that there is a primg facle case on
3

request the hon. Minister to kindly
congtder these proposals,

SHRI DINESH CHANDRA GO-
SWAMI: This article is one of the
most important articles that we are
debating. In fact, in the entire con~
stitutional debate, this has been one
of the main bores of contention, We
know that article 226 has created a
lot of confusion in the judiclal his-
tory of this country and has come in
the way of many socio-economic pro-
grammes. We know that the courts
exceeded their jurisdiction many a
time taking cover of the clause ‘any
other purpose’. The Law Minister
referred to certain cases. We know
of a case also where, I am told, even
the transfer of a person from one
ward to another in the same hospi-
tal was stayed under the provigions of
art. 228. Therefore, it ig in the fit-
ness of things that this article should
be reframed to really give expression
to what we have in mind so that it
may not come as g bsr to soclo-eco-
nomic progress.

The Swaran Singh Committee had
also discussed this article jn various
stages. In the first stage, when we
submitted the report, we decided to
delete ‘any other purpose’, whereby
the implication was that a person
would be entitled to go under art. 228
for the enforcement of fundamental
rights alone. But after the Commit-
tee took views of the High Court Bar
Assoclationg and other persons, it was
thought that rellef should alsg be
given under 228 in case of appropriate
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cagdg of contravention of the provi-
slons of the Constitution or where
therg is bureaucratic abuse of gtatu-
tory provisions, that is, if under any
other provision of an enactment or
Ordinance injury of a substantial
nature is caused.

Therefore, the purpose of article
238, it I have been able to understand
ft aright, is to give to persons a fo-
rum whenever there jg violation of a
fundamental right and secondly,
whenever there is contravention of
any other provision of the Constitu-~
tion or some statutory provision.
Ageain this has been limited to this
extent, that in case tribunals are con-
stituted and the forum is shifted to
tribunals, notwithstanding  article
226, this right will not be available.

But looking to the clause ag it has
been drafted, I am in a great deal of
confugion. I feel that in no case will
a person be entitled to go under art.
226 even if there be a contravention
of a provision of the Constitution or
any other provision of an enactment
or Ordinance. The reason is simple.
We have said in clauge 3:

“No petition for the redress of
any injury referred to in sub-
clause (b) or sub-clause (c¢) shall
be entertained if any other remedy
for such redress is provided....”

Now in my respectful submission,
a civil suit, a suit under the provi-
sions of the Civil Procedure Code, is
also an alternative remedy. 1 would
like to know from the hon. Law Min-
ister whether he concedeg this posi-
tion. It may not be an efficacious
remedy, but it is gn alternative re-
medy. I this is an alternative reme-
dy. then in every case a person has
the right to go in a civil suit except
in some caseg where by statute civil
are barred. Therefore,
in those cases where clvil

vt
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under article 226 glso. At least I am
not to give that jurisdiction
1o the Bigh Court when we have de-
cided to take away that jurisdiction
aud have decided to give it to a parti-
cular forum. Therefore, it that posi~
tion is accepted, I do not think in a
single case where a Derson, even
though there is gross violatlon of the
provisions of the Constitution or some
enactment, will be entitled to go
under art. 326. If the Swaran Singh
Committee’s recommendation  has
been accepted by Government, than
the stand of Government ghould be
reflected in clear terms. If Govern-
ment feel that article 228 should be
confined only for the enforcement of
fundamental rights and not for con-
travention of the other provisjons of
the Constifution and statutory provi-
siong; then the clause should be re-
drafted but in no case should the
right be merely illusory. The right
should not be given by one hand and
taken away by the other. I feel that
sub-clause (8) asg it stands will abso-
lutely come in the way of the enforce-
ment of art. 226.

Therefore, 1 would like the Law
Mintister to reconsider this position,
Or make it clear in termg that civil
suit 18 not an alternative remedy.
Otherwise, what will happen is that
in every case that comes the High
Court, in order to give g proper in-
terpretation of art. 226, will say that
it cannot be the intention of the legis-
lature to give gomething by one hand
and take it away by the other, and
will start interpreting the same thing,
and again the same proecess of amend-
ing art, 226 shall have to gtart withe
tn a month of the passing of this
provision.

17.00 hrs.

(44th Amdt) BIR
Ordinance

We have made a provision in sub-
clause 6, not to grant stay in some
cases; for example when the stay
order will have the effect of delaying
any inquiry into a matter of
importance or any investigation
inquiry Into an offence punigha

with imprisonment g any action for
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the execytion of any work or project
by a publc corporation. Coming to
the last category, if a public corpora-
tion passes an order and says: we are
dotng it for the execution of our work,
however much it might affect the
rights of a citizen the courts will
have no power to grant gtay. I am
not in favour of giving such wide
power, Sufficient safeguards have
been provided against abuse of State.
Let ug provide more safeguards. But
a very wide clause like this has got
the potential of creating many diffi-
culties for genuine people. There-
fore, the hon. Minister should look
into it.

There jg another provision to which
I want to draw the attention of the
hon, Minister, that is article 58. I
am referring to sub-clause (b). In
the case of pending petitions, you
have gaid that on the expiry of a
period of four months from the ap-
pointed day, if the copies referred to
in clause (a) have been furnished to
such party but such party has not
been given an opportunity to be heard
in the matter before the expiry of the
said period of four months; stay will
be vacated. There will be thousands
of pending cases before the High
Courts. In a case, where the high
court could not list the case for hear-
ing; the other party could not be
given an opportunity of being heard
and therefore that party suffers
merely because the High Court could
not give to the other gide an oppor-
tunity of being heard—Is it the inten-
tion of this clause? I hope the hon.
Law Minister will keep this in view
and try to clarify the position and
redraft the entire clause so that the
intention we have ig achieved. Other-
wise, we find that article 226 as it has
been drafted today becomes more
complicated than it was,

SHRI P. NARASIMHA REDDY
(Chittoor): 1 entirely agree with the
srguments advanced by Mr. Stephen
and Mr. Goswami that this new artl-
dle 226 needs material amendments

sion and said that it
tention to take awsy any of the legi-
timate remedies gvailable to bona
fide affecteq persons, Sub-clause 3 is
mainly intended to restrict frivolous
resort to High Court; it is & restric~
tive clause. We gquite welcome the
safeguards that had been provided;
one safeguard is for the enforcement
of Fundamental Rights, secondly, if
there is gubstantial injury, a writ can
be entertained; thirdly if there is
subgtantial failure of justice then &
petition can be entertalned. But why
should you deprive a poor affected@
party from the benefit of this article
merely because there is gupposed to
be an alternative remedy? There is
no wrong without a remedy. That is
the axiom in law. But all remedies
are not effective, or equally effective.
By denymng this facility to the liti-
gant, we will unnecessary be creating
a hardship which is not at all the in-
tention of the government, or of the
Law Minister. It is the right of any
citizen to choose whichever remedy
is cheaper, speedier or more easily
accessible. Why do you restrict that
he should not choose one remedy, but
should choose the other? For exam-
ple, from Delhi to my place, Madras,
I go via Nagpur. You say that if
there are alternative routes available,
I should not go by that route. There
are routes available via Bombay and
via Calcutta. It would amount to
such a sort of imposition which is not
at all, I think, intended by the Law
Minister Therefore 1 would suggest
that we should not, in our anxiety to
reform or restrict the jurisdiction of
the court under this Article, throwt
away the good along with the bad.
It ig like throwing away the baby
along with the bath-water, This re~
quires re-consideration. Many juristx
and legsl experts who have

their opiniong earlier, have said that
it would be like administering anti-
biotics to cure a disease which kills
both good and bad bacteria and thus

H
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Jeaves behind unmanageable toxic
resction. It would have the game re-
action here if this clause ig there—
though it appears to be innocuous it
woulg virtually take away the rights,
the legitimate rights of even the ge-
nujnely bong fide affected persons.

1707 hrs.

[SrRI C. M. STEPHEN in the Chai'r‘]

My other amendment to this clause
relates to the interim order, The jin-
terim order of stay or injunction is
also subjected to severe restrictions.
It is welcome. This restriction is
necessary, because everyone knows,
that, as the Law Minister said the
other day, that recovers had to this
Article, not merely because ultimate-
ly the petitioner would succeed and
the judgement would be favourable.
This is restricted; it is good. This is
resorted to because interim orders
can be had for the asking, like plat-
form tickets. But in restricting it,
you say that where there is an irre-
parable damage—a damage which
cannot be compensated by money, as
under (b) and (c) of the previous
sub-clause—an interim order can be
fssued; the stay or injunction can be
granted, but it is qualified. If the
other conditions viz. serving of the
notices, documents etc. on the respon-
dent wand giving an opportunity for
the respondent to be heard are not
fulfilled within 14 gays, thig interim
order can be get vacated. It is nof
in the hands of this poor petitioner to
provide an opportunity for the res-
pondent. The onus is on the High
Court. If the High Court finds that
it is not able to provide an opportu-
nify for the respondent within 14
days, should this poor petitioner
suffer? This question needs a second
look. That is why my amendment
says that 14 days ¢ nof enough. 1f
needs 30 days. That too may not be
enough. Tlis requires the sympathe-
tin considerstion of the Law Minis-
ter. ]

ot gw wx ¢ el s,
wre 7y & fis =g & T o ¥ QR
aifg® | @ Frew § ot Two WL
Ty sy ¥ g% faar &

“Our Constitution has enabled a
gingle individua] to stand up against
the entire State or even the entire
nation, if his fundamental right has
been threatened; and the courts when
convinced of the justice of hig cause
have upheld his stand. It must be
said to the credit of the Governmentg
both in the Stateg and at the Centre,
that they have, always and without
exception, bowed down to the deci-
sions of the courts and carried them
out readily and willingly.”

grTEy Egr A qr frar & L | .
(wgay) . . & feww fafex
agr & W wET fs 7 wgew W
QT gATd AH AT R

I am quoting your own sentences,
Therefore, I want to draw your atten«
tion to the quotation.

! gwo WITo WMWY : T ¥R
R w1 wr ot 7g @ § IAw Ak it
O awwE !

it qw wr wr: A gAd Ay
wiesz fear § fin = gen; gro Ak
e fagnr wfgd—afedne o
aRfieen |

g gita X vy Wresd vida Wy
wfa &

“Where there was a complete lack
of jurisdiction in the officer or autho-
rity to take the action impugned,
e.g. where the proceedings have been
taken under a law which is ultre
vires,
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=it W oy vy ;

Where the impugned order has
besn made in viclation of the prici
pleg of natural justice.

“(ili) Where the right to obtain
the gtatutory remedy has been lost
or barred by no fault of the Petition-
er,

(iv) Where it 13 evident from the
acts of the statutory appellate or re-
visional authority that it would be
tutile to approach him for revising
the impugneq order,

(v) Where quick relief is necessa-
ry.”

Y fimc AT sy ¥ AR W@
=g 7t a1 78 = w7 e aft
) wgi e amr wc e &

“No petition... ghall be entertained
if any other remedy for such redress
is provided for by or under any
other law for the time being in
force.”

But if no effective remedy is available,
what will happen to them?

AT WEAT 9T MW T AR )
et wcg ¥ T O s i fire vl
FF[A HT FA¥ J1 w1 §, A N
R o vewAr ¥ ug WK
dfeary w1 3w 7g § fe =T gwe
B tafad e ¥ TR A’ X 6
O QT WA FTT 77 Ny 1 g
g WY a7y Y Wi g = o
ngar § A AgTar w1 Iw @t IR
faY | T Ire A IT 9T A5 W
wgdy 1| wy faa fxar

He must have furnished the copiés.
TR AT WAT § A 2w WX wwy By
fovar fie WYX wwkiz w@e §
o7 € greard § Iawt W wdY Sy
wE, & o dovan b whpm f 10

I want an injunction. I want to
maintain the status gue, but I cannot,

wreh e § fe o we gl @ st
w ¥ ot ag W€ AT v ot v WY
&, wm Afa® o wrlt dore ¥ &
Wi & oy gk ¥¥E ¥ gz wew waAr
wigaT gAY WY W e ), yeday
i w8 | o sl cenRE
v wrgar §, Rzt & folr
¥ Y Suw ¥ wfy® 1 & ewwar
e xq 9T sy e w6 )

SHRI PRIYA RANJAN DAS MUNSI
(Calcutta—South): My amendment is
very simple and if the hon. Minister
accepts it, 1t will help all of ug and the
country.

First of all, I think that the scope of
article 226 ig very limited, and I would
have been extremely heppy it it had
been completely wipad out, because 1
have seen in the history of independent
India that this particular weapon has
been used against all the socio-econo-
mic programmes of the country.

By intelligently applying his wisdom,
the Law Munister, to whom we are all
grateful, ig trying to preserve and in-
corporate a few of the things which
are essential and remove others which
have proved hurdleg in the past, for
instance in the way of acquisition of
property for projects of public utility,
etc. In the last two decades, various
programme were introduced by Pan-
dit Jawaharlal Nehru and our presnt
Prime Minister, Shrimatt Indira Gan-
dhi, which vested interests have tried
to obstruct by taking recourse to arti-
cle 226, The whole nation would,
therefore, be grateful to Shrimati In-
dira Gandhi for introducing such an
important and genuinely revolutionary
concept in this Conatitution. I would
only appeal fo the hon, Law Minister
and the hon. Members of the House

80, You must be specific in your provis
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give relief W this measure.

As my hon. friend, Shri Bhogendra
Jha, stated, in the last two years, in the
High Court, I have seen with my own
expesience the _application of article
226. It is true that it created g pro-
blem for the Government. A large
number of poor people of the country
who were in the rice-eating belt dur-
ing the British time in the coastal area
of Andhra Pradesh, Bengal Bihar and
Orissa were under the ryotwari system
and the people in one part of the sou-
thern India ang in one part of the
northern India were under the malgu-
zari system. As a result of that, what
happened wag that the peasantry be-
longing to the ryotwari system had to
depend mostly on the zamindars and
the big landlords whereas in the sou-
thern part of the country and the nor-
thern part of the country, there was
a sort of the feeling of collective bar-
gaining. So, what happened was that
in the course of applying article 226,
mostly, the sufferings were cause to
share-croppers and the cultivators in
the areas where the ryotwari system
wag prevalent. That happeneq in the
jurisdiction of the Calcutta High Court,
in Gauhati and in Andhra Pradesh
also. If you will sce, the ‘Naxalite
movement and agitation did start from
the coastel belt o Andhra Pradesh
upto the area where the ryotwari
system was there.

You have rightly said:

“no interim order shall be made
on, or in any proceedings relating
ta, a petition under clause (1) where
such order will have the effect of
delaying sny inquiry into a matter
of public importance or any investi-
gation or enquiry into an offence
punishable with imprisonment or any
action for the execution of any work
or project of public utility, or the

acquisition of any property for such
execution.,.”

Twerything is good. I would like you
to add:
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“or where such order shall have
the effect against the shore.croppers
and the cultivators of land.”

I2 you do not do it, the High Court
judges will give different interpreta-
tions and, while they will give diffe-
rent interpretations, an interim order
which they used to get earlier will
continue to get as a result of which,
frankly speaking, you will not be able
to profect the large number of poor
peasants, the shore.croppers and all
that.

MR. CHAIRMAN: The clause says
that tribunals will take care of that.

SHRI PRIYA RANJAN DAS MUNSI:
That also is a matter of delaying

process. They will not get immediate
relief,

My second submission is this. It is
provided.

“...1¢ it 1s not vacated earlier,
cease to have effect on the expiry of
a period of fourteen days.”

Some Members suggested that it gshould
be 30 days. I am not for that view.
It is too long a period. In a large
number of cases, the people who will
get the benefit of the interim order
will not be the poor people. You make
it 10 days. That is moderate. You
make it 10 days, not 15 days.

SHRI VASANT SATHE: Sir, I want

to make two important submissions in
thig regard.

Day before yesterday, the Prime
Minister while intervening in the de-
bate made a categorical statement that
the Government has absolutely no in-
tention of curbing the rights of indivi-
duals. Probably, she was having in
ming a charge that was being made
by the Opposition that now article 226
goes, the High Court powers go and
there will be no relief given to the
people. I think, it is in that context
that a categorical statement was made.
If you recall, the Nehru Committee had
said that the words “any other purpose™
should be removed. But in the same
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has resulted. So, you cannot take the
Nehru Report and take one sentence
out of context ‘any other purpose’ for
being removed and leave the rest. By
removing ‘any other purpose’ the mis-
chief we wanted to prevent was this:
The High Court haj opened a flood-
gate, ag it were, for admitting all and
any petitiong against Government ac-
tion and was allowing the matter to be
kept pending for years together till the
final thing was gecided, in the garb of
‘any other purpose’. It is in fact
under ‘any other purpose’ that the
High Courts ang the Supreme Court
had given various decisions. That is
how the matter came in, Otherwise,
if you remove ‘any other purpose’ a
civil suit will become an alternative
remedy. Therefore, now that we have
redrafted it and we are doing it in the
spirit of the Nehru Report. the Law
Minister has provideq specifically (a)
for the enforcement of rights conferred
by the provisions of Part ie. Funda-
mental Rightg and (b) and (c) for the
redress of any injury of a substantial
nature. While supporting your con-
tention (I don’'t want to go into the
niceties of it), supposing a man goes
to the High Court and satisfies the
High Court that here is a case where
injury of a substantial nature is likely
to be causeq or has been caused by the
action of some official of the Govern-
ment, what will happen? If the High
Court ig satisfied that there is a threat
of injury or actual injury is there, by
reason of a contravention of any of the
provisions of the Constitution or an
enactment or law or by-law, what will
happen? Where wil] we go? Because,
what we are ensuring and assuring
under the assurance given even by the
Prime Minister the other day is that
we are taking away, without probably
intending to do so, by (3)— because
Yhe wordings of 3) are thaf “no peti-
tion for the redress of any injury re-
ferreq to in sub-clause (b) or (¢) of
Clause (1) shall be entertained” (it is
mandatory) “if any other remedy for
such redress is provided for by or un-
der any other law Yor the time being
iIn foree® (Interrupiions).
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Another thing is that you have other
laws in which you have made a provi-
sion that the Tahsildar, under land
legislation, will be the first Appsllate:
Court and writ petitions will lie to the:
Tahsildar. If a poor man wsnts to be
given surplus land and some authority
takes it away, what will happen? Where
will he go? He cannot go to the High
Court even if there is substantia) in-
jury because you will say that other
remedies are provided for.

Under the Food Adulteration Act, if
an Inspector goes to a petty shop-keep.
er and says ‘I have founq that in this
o1l there is adulteration and I am
going to confiscate all this unless you
give me Rs. 5.000°, redress is provided
for through a Food Officer who is also
hand-in-glove with him. So, even
that remedy—the ‘other remedy’~-goes
and the man cannot go to the High
Court even if there is substantial
injury. What will happen? We will
let loose,—I am finding so many things;
I am going to point them out present-
ly—1 am afraid, a tyranny of bureau-
cracy in this country. As it is, we
know what some of the bureaucrats
are doing in this country and how they
are spoiling the name of the Party by
their acts of omigsion and commission.
What will happen later if this remedy
also goes away? I want to go on re-
cord saying this that this was the
unanimous view of the Swaran Singh
Committee on thig provision, and we
had sent it I would plead with the
Law Minister to give consideration to
this

Regarding sub-clause (6), kindly see
the wording:

“....no interim order (whether by
way of injunction or stay or in any
other manner) shall be made on, or
in any proceedings relafing fo, a
petition under clause (1)........ .
or any action for the execution ot
any work or project of public utility,
or the acquisition of any property
for such execution, by the Govern-
ment or any corporation owned on
controlled by the Govertiment™

Any corporation! Suppose, they ssy
that they want to bufld some rosd
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somewhere and your house comes In
the way. They ave going to send a
bull-doger on it, because, it ig in the
process of execution of a project of
public utiltty. The poor fellow will
not have any remedy. No stay can
be granted. The damage will be done.
After that, what are you going to do?
Even if the matter is decided in the
High Court in hig favour, what rehef
will he get? The damage will have
been done.  Therefore, such a pre-
empting thing should not be there. 1t
will be a bad law. Enough safeguards
are already there: indefinite stay can-
not be given; then the person hag to
satisfy that the injury is of a substan-
tial nature, as you have explained the
other day,~—merely on a technical
ground he cannot come. Therefore,
with all these safeguards, let us not
take away this remedy. What I would
plead with the Law Minister is this.
You can say ‘efficacious remedy’—‘effi~
cacious’ is one which will achieve the
desired results. Or, you may add both
‘efficacious and effective’, and clear
this matter.

9t gwge waet (wErdRr)
RIHT aTew, ¥ 38 F N @ WA
W & fad OFr mn § 59 X I
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sl & fak gid ww Y < fear
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SHRI H. R GOKHALE: Mr. Chair-
man, Sir, indeed, it has been a very
interesting and useful discussion and
I would not go into each different point
raised here, I would rather particular-
ly differentiate between a point which
is made, and which I am not inclined
to accept, ang a point, which I would
not say, I am inclined, but I would say,
that it does require consideration.

First of all, I would deal with the
scheme of Article 226, not the whole of
it, but those parts to which a reference
has been made., The first reference
was to the very first clause of the pro-
posed Article 226; Clause (1). There
also, part (b) ang (c¢) were touched
and there was no comment on ,a( and
1 suppose, there is no dispute with
regard fo part (a).
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Defore I deal with part (b) and (c),
I want to point out that a reference
was made to the report of the Swaran
Bingh Committee. Indeed, the Swaran
S8ingh Committee had recommended
ithat the words ‘any other purpose’
~should be removed and they hag not
made a recommendation in the form
in which the two clauses are before
the House. But, obviously, the inten.
'tion of the Swaran Singh Committee
was not to leave a citizen without re-
«dress altogether. Now, they had said,
‘substantial failure of justice’ We
know and, in any case, the lawyers
must know that the words ‘substantial
‘failure of justice’ have been amply and
many times interpreted by the Supreme
Cour¢ and it finds place in some other
enactments like the Criminal Firoce-
dure Code. Substantial failure of
Justice has been interpreted to have
a reference to something where there
‘has already been a judicial or a quasi-
‘Yudicial determination of a question.

1732 hrs,
[SHRI ISHAQUE SAMEBHALI 1n the Chair]

Therefore, the conclusion that you
«an go into a matter only if there is a
substantial failure of justice cannot
apply in respect of a matter where
injury is caused, but is not the result
«of a judicial or quasi-judicial determi-
nation. Therefore, 1t was necessary in
order to see that the purpose of the
recommendationg of the Swaran Singh
Committee is not defeated to make two
clauses, first to deal with actions or
omissions against which a complaint
is made, but which is not the result
of a judicial or a quasi-judicial deter-
mination angd that is taken care of in
clause (b); ang then in matters in
-which there has been a judicial or quasi-
Judicial determination, that ig taken
care of in clause {t),

8o far as clause (b) is concerned,
‘even the words ‘substantial injury’
Bave been interpreted several timeg by
the Supreme Court and for the very
argument that If you do not define,
‘what is an infury, Jp might mean thas
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other type. In relation to me, it may
become very substantial,” but thatf
very same injury may not be so sub-
stantial in the case of some other per-
son, for whom for example, ten thou-
sand or fifteen thousand rupees is
nothing. That is quite true. There-
fore, whether or not an injury is sub-
stantial is to be determined in the
background of the nature of the com-
plaint made and the facts of that par-
ticular case. You cannot out it in a
rigid formula apart from the fact that
this hag been interpreted geveral times,
But kindly consider this that in both
the clauses it is not a blanket provision,
Now, look at clause (b) where you say
‘for the redress of any injury of a sub-
stantia] nature’. ‘any injury of a sub-
stantial nature’...

SHRI C. M STAPHEN: ‘substantial’
is there,

SHRI H R GOKHALE. Yes, it is
there. Just not any injury but ‘injury
of a substantial nature’. Again, what
is ‘substantial’ or not, any judicial
man will have to consider whether it
is ‘substantial’ or not, depending upon
the person who is coming to make the
complaint, the nature of the grievance
and the injury complained of. Then,
‘substantial failure of justice’ or ‘fai-
lure of justice’ hag been interpreted to
mean 3o as to have reference to some-
thing which is caused ag g result of a
judicial or quasi-judicial determins-
tion. Therefore, you have to take into
account Injury causeq by judiclal or
quasi.judiciél determination or njury
caused by executive action. That is
why the two clauses.

Then ‘injury caused, by tontraven-
tion of any other provision of this
Constitution. ... et0. Therefore, even,
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it there is an Injury and there iz mo

contravention of any provision of the
Tomgtitation. . .etc., that {s no ground.
or confravemtion of any provision of
my enactment or ordinance or any
ule, order, rule, regulation, bye.law
)r other instrument made thereunder'—
herefore, a litigant can come to the
ourt apd say, ‘Here is an injury
vhich is caused to me which ig of a
wbstantial nature’. It is caused to me
‘1) because there {s a violation of the
Jonstitution, (2) because there is a
roletion of a law or rule or bye-law
ir something like that. Therefore, it
8 restricteq by both, that you cannot
‘ome with any grievance unless you
romplain that there is an illegality and
hat illegality has caused you an injury
i a substantial nature. Now, the rea-
won for it was this and there we go to
he technical redressal of grievances
ecause the illegality can be technical
iso. For example, there igs a provi-
ion—I think the other day I mention-
d it—that you have to give 14 days’
rotice. If the notlce actually given is
.3 days, then there is a violation of the
rule or bye.law. But, if as a result of
the violation, the court comes to the
conclusion that no injury hag been
caused of a substantial nature by this
notice being short by one day, they
may say, ‘You are asking us to do
something merely on a technical
ground. Such a redress cannot be
given.” That is the purpose of this
clause (b).

Then clatise YT SAYE

“for the redress of any injury by
reason of any illegality in any poss:-
ble proceedings by or before any
authority under any provision refer-
red to in sub-clause (b) where such
illegality hag resulted in substantial
failure of justice.”

Now, here, even if it is an order, it
has reference to clause (b) byt 1f it is
a determination by an authority cons-
tituted under a law and it is in a pro-
ceeding—it must be g proceeding and
the word ‘proceeding’ has a legal sequ-
ence—then if you have a complaint of
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suth an illegality resulting from its
procedure or such things, then you can
come. There again, simply because
there is an illegality, you cannot get
redressal, unless there is a substantial
failure of justice.  Therefore, to my
mind, both clauses (b) ang (¢) ndt
only do not depart from Swaran Singh
Committee's recommendations but, in
fact, prevent that recommendation
from becoming infructuous and make
provisions which give effect to those
recommendations. Therefore, the first
impression likely to be created that
we have done something on our own
and we have departed from the Swaran
Singh Committee Report is not correct.
This is what I have to say in regard
to (b) ang (c).

A point regarding the redressal of
any injury was raised. It was said as
to what was the use of redressal after
the injury was caused. An argument
has been given—can you go to the
court of law and say, here ig a threat-
ened injury anq if redressal does not
cover such an injury, then things be-
come difficult for you? That redressal
is not confineg only to post-facto re-
dregsal-—after an injury is caused. We
have had innumerable instances under
Article 226 although another specific
provision was there For example,
a house is to be requisitioned or demoli.
shed. Demolition is a more serious
case. I agree with you that it is no
use going to the court after the house
is demolished or after the premises
are requisitioned, Redressal can also
be of threatened injury. Ag I said, I
will give further thought to this. May
be, I am wrong. That ig my first reac-
tion,

SHRI INDRAJIT GUPTA: Likely
injury or some such words can be put.

SHRI H. R, GOKHALE: I shail con-
sider that. I have understcod the
point. I have given my prima facie
reaction. After mature consideration,
it it needs any change, I will bring
before you.

SHRI C. M. STEPHEN: ‘Grievances™
may be taken care of,
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SHRI H, R, GOKHALE: 1t is a very
wdangerous thing. It may make it sub-
_jective both for the judge and for the
Jditigant. I am sorry I cannot accept

that suggestion,

That is with regard to (a), (b) and
{e).

SHRI BHOGENDRA JHA: I would
‘like to draw your attention to—‘to
practise any profession, or to carry
~on any occupation, trade or business’.

SHRI H. R. GOKHALE: It is wrong
-to think that carrying on occupation,
trade and business is relatable to big
business. There can be small profes-
sions and still they are professions.
There can be trade of a very small
nature. In fact most of the trade |is
-confined to small business, although
there are very big traders, perhaps a
“little less than the industrialists. Mak-
ing a blanket provision will not give
relief to trade and profession. To my
ming it is not a very satisfactory thing
to do.

Fven g small shopkeeper or a vege-
table vendor 1s doing bus:ness. There-
fore, it is very risky and dangerous to
make any such exclusion from this.

1 was emphasising, even 1if 1t 1s with
regard to trade or business or profes-
sion, there is no relief provided for
under Article 226(b), unless there is a
violation of the law or there 13 a viola-
tion of the Constitution. Therefore, to
say in respect of these matters, even
though there ig violation of law and
the Constitution or any rule, that you
will not get any redress against this
violation of law, even though it is an
illegality that you are in trade or busi-
ness, is to my mind not at all justified.

Coming to the other part of it, what
I feel is this. There are certain parts
which neeq to be looked into Mr. Ste-
phen said that the Swaran Singh Com-
miftee proposed alternative and effica-
cious. What I want to say is that the
“Swaran Singh Committee recommend.
-ed only alternative, That is to say, if
fhere s an elternative remedy, then,
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no redress should be available. That
does not mean that the argument in
favour of efficacious thing is ot valid,

SHRI C, M. STEPHEN: Don’t ground
it on Swaran Singh Committes recom-
mendation.

SHRI H, R. 'GOKHALE: I am not
doing that. I have laboured hard to
show how clauses (b) angd (¢), although
appearing to be not in line with Swaran
Singh Committee’s recommendation,
are in fact, by way of Implementation
of those recommendations to make
them effective, We must appreciate
the point that the Committee received
memoranda from 4,000 people, People
who have had rich experience have gone
into it and made recommendation. I
was also involved at some stage in this
They have made recommendations and
our normal inclination should be not
to depart from those recommendations
but to give effect to them as far as
possible. That is my approach. 1
know that Swaran Singh Committee
hag not recommended any blanket pro-
vision in respect of stay orders for
public works or in other words, that
there should be a blanket provision
on the courts to grant stay orders. Now,
I know, it was obviously intended with
the larger motive. You have the exe-
cution of public works, you are talking
of something which hinders the build.
ing of a dam for irnigation. Or it may
be cnnstruction of road which links up
city with an aerodrome or even a road
Iinking one village with another and so
on. In the interest of the community
certain public works are being under-
taken which over-ride every other con-
sideration. It was the main intention.
It could not be anything else. We
don't want to do injury to a citizen.
There is something larger than that.
There is injury to society whichk is
caused by stopping of public works
which is more important. That was
the objective. Ang even there it is true
that in some cases it might become
necessary to pull down a house or even
a small hut and so on. Buch a thing
can happen. But the thing is this. At
some stage you have to make up your
mind whether you can allow these
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things to come in the way of our deve-
fopment. You can ssy whether per-
sons kave to be compensated in money
or othérwise, It may be that in some
cases Government can give alternative
site. It may not be money. Compen-
sation can be in more than one form.
It might be that when you consider
the larger interests of society some
injury to some people might be inevit-
able. But it happeng to everybody.
“You should look at the things from the
larger perspective. Although there
‘hag been some justification in the criti-
<ism made I am not now in a position
to say that I will necessarily change it
but I can say I will give my thought
to it,

The second part of the matter is
this no grave objection has been taken
to it. That is the necesity, the re-
-quirement, to give notice betore a stay
-order or an injunction is issued. I
think there is something which every-
one seems to have accepted and that is
that this additional provision, in some
cases, may be so bad that you wait
for two days and, injury is already
done, which 1s irremediable. For
that, enough care has been taken under
the provisions.

As the scheme of the Article stands
to-day, although the word ‘efficacious’
is not put—it was not there even in
Art, 226—I have come across cases
where, in fact, the coanplaint has been
this. Take for example notice under
Section B0 of the Civil Procedure Code.
T am going to give you a similar
‘example. When you give notice, the
intention is that the State is to be told
that a citizen has a particular grie-
vance and two month's time is given.
The State, should, on its own, look
into the grievance of the citizen and
redress that if possible. If it 18 not
possible to redress it, then the citizen
can go to the court of law. That was
‘the original intention. But, I have
heard some complaints in some cases
that giving of a notice has led to more
expeditious and quicker action by
Government. Under the Civil Proce-
«<dure Code which we have amended—
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you must have also seen it—notice
under Section 80 .is dispensed with.
While you give notice, normally, no-
body can take action because once the
notice is given that something very
bad is done or something damaging is
done, the court acts on it and, for
reasons recorded in writing, the court
grants a stay order.

1 would like to tell here that the
Supreme Court imported the concept
of efficacious and adequate remedy by
judicial interpretation. It has not
been there in any other law. It is
much better to consider this matter as
to which way we may put this to do
away with the difficulties which may
arise and also the difficulties that you
mentioned. We are taking all these
into account. That is all I am saying
at the moment.

I have taken note of the arguments
that you gave me in the morning with
regard to other clauses. And after
full consideration, if anything is re-
quired to be done, I shall certainly try
my very best to do something and 1
shall bring it before the House. I
don’t think that Art. 226 is that bad as
it appears. I still insist on saying that
the powers of the judiciary in respect
of matters which should belong to
them have been retained.

That is all my submission,

SHRI BHOGENDRA JHA: My
amendment No. 473 wants deletion of
lines 11 to 13. The High Court may
issue an interim order.

SHRI H. R. GOKHALE: I think
there is some misunderstanding. !
have looked at that clause. I think
you are referring to sub-clause 5 of
clause 38. It reads as follows:—

“The High Court may dispense
with the requirements of sub-clauses
(a) and (b) of clause (4) and make
an interim order as an exceptional
measure if it is satisfled for reasons
to be recorded in writing that it is
necessary 8o to do for preventing
any loss being caused to the peti-
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ticner which cannot be adequately
compensated in money but any such
interim order shall, if it is not vacat-
eod earlier, cease to have effect on
the expiry of a period of fourteen
days from the date on which It is
made unless the said requirements
have been complied with before the
expiry of that period and the High
Court has continued the operation of
the interm order.”

This is what you are referring to.

In most of these cases the period of
notice is 14 days. You cannot get a
write against any order if the notice
is not given within the meaning of
Art, 226. The cases are normally
against government. And fourteen
days’ notice is the normal period
which might be considered reasonable
for the State to come before the Court,
In fact this i against the government.

It is not anybody's fault. I think
this notice is enough, It might be
this department or that department.
The matter is considered at various
levels and then the views of various
Ministries, who are directly or in-
directly affected by a particular thing,
are obtained. Therefore, it usually
takes considerable time. If this thing
had not been done, the Government
would not have been geared up to pre-
pare their case and come before the
court within 14 days. Therefore, the
period of 14 days is not so much

against the citizen as against Govern.
ment.

Coming to the other thing, in spite
of the fact that 14 days’ notice is there,
suppose notice is served on a parti-
cular date and Government is ready,
and it comes before the court say, in
two or three daysithe court vacates
the injunction. Then of course you
cannot say ‘wait for 14 days’ because
both sides have been heard, the other
side had been given notice and both sides
bad been board and it is over within
tuaree days and the effective part of
the article has been given effect to.
But if there is a  deliberate attempt
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not to comply with this within I8
days..

SHRI INDRAJIT GUPTA: By whom?

SHRI H. R GOKHALE: In this
case, it may be the Government, That
is what I am telling you. It is direct-
ed more against Government than
anybody else. Writ petitions are filed,
ordinarily, in most cases, ‘against
suthorities defined within the meaning
of ‘State’ in art, 12. I caunot file a
writ petition against you as sn indi-
vidual, the citizen. It is the citizen's
remedy against authority.

SHRI BHOGENDRA JHA: If you
bad provided that thig would be after
they have been heard, it would have
been all right. Here it is an ex-parte
stay order. Notice has not been
gserved to the other party.

SHRI H. R. GOKHALE: It cannot
be.

SHRI BHOGENDRA JHA: Ifit is
after having heard the other side, that
is another thing.

SHRI GOKHALE: 1 think it is
simple. The period of notice begins
to be calculated from the date of
service. That need not be provided
here. It is there in the General
Clauses Act. It is there in the enact.
ment. These are made applicable in
interpretation of the Constitution.

SHRI INDRAJIT GUPTA.: You gpoke
of deliberate delay. Then what hap-
pens?

SHRI H. R. GOKHALE: Suppose, in
spite of service of notice, you do not
come before the court before 14 days.
Then there is no question of the court
saying that the 14 day period will be
extened. It will be a case where the
injunction will stand vacated.

The general impression—~I want to
repeat it--that these ave provisions
which hamper the citisen’s freedom is
entirely wrong. On the contrary,
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You Jook at 228. All the writs, certi-
orari (against quosi-judicial authori-
ty), mundamus (against asuthority
or Government) and quotwarranto
(ageinst usurper in public office)—all
these are directed ajainst authority.

Therefore, let us dispel this impres-
sion thet there is anything which is
going to hurt the citizen. On the con-
trary, these provisions are infended
more to protect the citizen on account
of dilatoriness which may be attempt-
ed by these authorities. Thig 15 the
explanation and I think in this view of
the matters, there should be no grie-
vace on this account. In facs, I
should have said, as a person repre.
senting Government, knowing what are
the difficulties of Government, know-
ing that in many cases there is no de-
liberate delay, but the delay is caused
because of the very nature of things,
on account sometimes of the comple-
xity of the problems, sometimes of the
need to consult several people before
you come to the court, that this is
hard on me,

MR. CHAIRMAN: We
next clause.

go to the

SHRI B. V. NAIK: I am only asking
with your permission. In fact, this
will have been discussed once for all.

MR, CHAIRMAN: We are going to
clause 39.

Clause 39— (Insertion of new article

226A Valdity of Central laws mot to

be considered in proceedings under
article 228)

SHRI C. M, STEPHEN: I beg to
move:

Page 11, lines 30 and 31,—

for “the Constitutional validity
of any Central Law in any pro~
ceedings under that article”.

substitutes

“n any proceedings under that
article the constitutional validity
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of any Central or of any law
of any State outside its territorial
jurisdiction”. (128).

18 hkes.

SHRI INDRAJIT GUPTA: 1 beg
to move:

Page 11, line 30,—~
after “Central law” insert—

“which seeks to give effect
to the principles laid down in
Part IV". (474).

SHRI C. M. STEPHEN: I wanted
to get clarification on a simple point
from the hon. Mimster. The High
Court shall not consider the con-
stitutional wvalidity of any Central
law in any proceedings under that
article. I have put in an amendment
to say ‘not only the Central law but
the law of any State outside its
territorial jurisdiction’. I only want
this clarification Does that mean
that the junsdiction of the High
Court is Iimited to the State law of
the State where it functions or any
state law anywhere in India?

SHR] H. R. GOKHALE: The first
thing is that under article 226 a
petition can be filed in the territory
where the cause of action has arisen.
Therefore if the cause of action has
arisen in respect of a State law, say
in the territory of Maharashtra, then
only it will have jurisdiction, There
is a specific clause in the Constifu-
tion. Therefore, it is subject to all
the existing restrictions.

SHRI C. M. STEPHEN: What is
our concept? When we say state
law, is that the meaning? 1¢ does
not come directly here.

SHRI H. R. GOKHALE: I think
this clarification is not necessary
because according to me it will come
up in a very negligible number of
cases. Taking an illustration, nobody
is going from Ernakulam to Bombay
to fille a writ petition unless some-
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{Shri H. R. GOKHALR}

thing done in Bombay by the Msha-
rashtra Government hurt him.

18.02 hrs.
{Serr C. M. STeeuIN i{n the Chair]

@t wm g Wo: (wiew) o
Sucin wgE, gard o o aww ¥
g ey i E sestdw 1y
¥ o swfieww 226% ¥ud o W G
§3ud vz Qe wTITONQr g 1 ¥ WA
war § fo ag qval ara § R g
7 warar § fr g WY siifar Oz
R it N ¥ afgwr
et @y Wy ¥ O e sAay frg
qT @ A &) gmY aray  AWremy
argr A wk Waw e fay ¥ 1 [quer
A dwm = qwat §1 =@ N W
SR gAY T g Y om0 g}
I AT Ao ATE ¥ gw F AR AN
wifga #Y &\

IYIAT AToq & oIy qTAF
@fadr w1 Asfaaa wr g+ gad
&k BE 7 wrew I3 L faar 0 agr
3% % 0F qeg a1¢ ¥ 7 wF o
# fz o wearE | 393 T Swar
fear war | X TF@ § Ffaw gard
T E

AR TAIY F dT ¥ qreqF W@
TR AT A H @ E @
afgx #Y IR ¥ 1 A driea
Stre W @A AL G Wy
ot w3 @ WERA AN § W fr gy
wrax §f A8 farad | gawy ST
g fr o do7 @t 7 QX & goT e
W gEdt 1 3ad faars’ 73 § dawr
WAy 13 6 98 w39 iz wafadt
MY 0a ) wg G PR b @R
wrer § ¢ a7 vforrar fair # wwe
& wrec ¥ fear &Ye wy w2 w7 am

PRGN BTN SN
aw Sewr wff gwr

eard witedz wafar § 1 gy
IR G 1§ 1 g ol oy vy G-
fo o 4w o § A¥rw o -
wik Cufgra frame, S at ol
¥ A gy O O nlr-Gre-
fagt Wt qde woor § gad W Huy
TR Nt Y wfe of O &
forw faw ar 1| sy frdesn
¥ amfyy ot o BF §, Aw §
IR A F AT g awk L1 Wfen
TR G T T wry garan Hfed)
ag %ga fawva ara § 1 xawr qedw
Wt fararar &1 8 wiw o W
WA aTEw v

T sy & §rq ¥ walt ofr ¥ wpdar
T f 4z p AR gife dz WY e
Lo A

SHRI H. R. GOKHALE: Sir, it
very difficult to accept the sugges-
tion. The intention is very good, but
it is very difficult to accept because,
first of all, 1t will open out a large
number of cases and it will defeat
the purpose for which the amend-
ment 1s intended,

MR CHAIRMAN: Now, let us
take up Clause 40. Amendment
No. 93—Shri Shanker Rao Savant—
not present. Amendment No. 128
Mr. C. M Stephen—not moving,
Amendment No. 186, Mr. C. M. Stephen
—not moving. Amendment No. 284,
Shri S. N. Misra —not present. Now,
let us go to the next Clause, that, is,
Clause 41. There is no amendment to
this Clause. Now, let us go to Clause 42.
Amendment No. 9¢—Shri Shanker Rao
Savant—not present. Amendment
No. 187, Mr. C. M. Stephen— net
moving. Amendment No. 222
Shri P. Narasimha Reddy—not pre-
gent. Amendments No. 243 and 244,
Shri K. Suryanarayana—not presenrt
Amendment No. 340, Shri M. C. Daga
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S8HRI M. C, DAGA: Shri I am not
moving.

MR. CHAIRMAN: Amendment
No. 688, Shri Priya Ranjan Das
Munsi.

SHRI PRIYA RANJAN DAS
MUNSI: I am not moving.

SHRI K. RAGHU RAMAIAH: Sir,
1 have a submission to make. Now,
-discussions on 42 Clauses are over.
Some Members have represented to
ame that it has been tiresome for them
to sit late because we have been dis-
cussing these Clauses since morning
angd in response to that I am going
to suggest that after I have submutt-
ed my report, we may adjourn today
and I would request the House that
if necessary we may sit late on Mon-
<day. On Monday you will be fresh
ooming after the week-end.

KARTIEA 8, 1808 (SAKA) Bl -

18.04} hrs,

BUSINESS ADVISORY COM.
MITTEE

SIXTY-FIFTH REPORT

THE MINISTRY OF WORKS AND
HOUSING AND PARLIAMENTARY
AFFAIRS (SHRI K. RAGHU RAM-
AIAH): 1 beg to present the Sixty-
fitth Report of the Business Adviscry
Committee,

18.05 hrs,

The Lok Sabha then adjourned tild
Eleven of the Clock on Monday,
November, 1976/Kartika 10, 1898
(Saka).
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