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ff?*F ?fta firr iflT
f t  for iftr f f  i

SHRI K. RAGHU RAMAIAH: I said 
earlier that all those valuable sugges­
tions will no doubt be considered by 
the Business Advisory Committee. But 
only one thing I should like to add. 
Normally, the Business Advisory Com­
mittee report comes up before the 
House the next day, that is Monday, 
in this case. Then only Members will 
know whether there will be extension 
or not. In order to enable Members to 
make early arrangements, I suggest, 
with your permission, after the Busi­
ness Advisory Committee meeting is 
over, I may be permitted to mention to 
the House, what will be the duration of 
the extension.

11.19 bn.

ELECTRICITY (SUPPLY) AMEND­
MENT BILL*

THE MINISTER OF ENERGY (SHRI 
K. C. PANT): Sir, I beg to move for 
leave to introduce a Bill further to 
amend the Electricity (Supply) Act, 
1948.

MR. SPEAKER. The question is:
“That leave be granted to intro­

duce a Bill further to amend the 
Electricity (Supply) Act, 1948.”

The motion was adopted.

SHRI K C. PANT: Sir, I introduce 
the Bil.

STATEMENT RE. ELECTRICITY 
(SUPPLY) AMENDMENT ORDI­

NANCE, 1976
THE MINISTER OF ENERGY (SHRI 

K. C. PANT): Sir, I beg to lay on the

Table am explanatory statement (Hindi 
and SftgUsh versions) giving reason? 
lor immediate legislation tor the 39f£> 
tricity (Supply) Amendment Ordin­
ance,, 1976.

11.21 hrs.

CONSTITUTION (FORTY-FOURTH 
AMENDMENT) BILL—Contd.

Clause 17-—(Amendment of article S3)

MR. SPEAKER; We shall now take 
up further dause-by-clause considera­
tion of the Constitution (Forty-fourth 
Amendment) Bill.

PROF. S. L. SAKSENA (Maharaj- 
ganj): On a point of order. You have 
stated that voting take place on Mon­
day and by that time there would be
30 or 4o clauses and many more amend­
ments. Can Members remember what 
they are voting upon?

MR. SPEAKER: Do you mean to say 
that if voting is held up till that time, 
Members will not know?

PROF. S. L SAKSENA: How can 1 
remember which amendment is being 
voted upon if you are going to put 100 
amendments to vote together? Voting 
should be immediately after the clause 
had been discussed and the points are 
fresh in the minds of Members.

MR. SPEAKER: I do not think that 
there is any difficulty with any other 
hon. Member, they find it all right and 
■it was being done at the request of the 
Members.

PROF. S. L. SAKSENA: It is illegal 
the whole thing becomes illegal. Aftei 
a clause is taken up for discussion and 
it had been discussed, the amendment* 
to that clause or that clause should be 
voted upon, he cannot remember al] 
that after two days.

♦Published in Gazette of India Ex traordinary Part XX, Section 2, dated 
30-10-197®.
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MR. SPEAKER; There is nothing 
illegal about The House is sovereign 
about its procedure and since the 
House has agreed to this procedure, I 
do not the question of legality or 
constitutionally arises. So, let us con­
tinue the discussion.

SHRI INDRAJIT GUPTa (Alipore): 
Sir, in support of our amendment No. 
482, I would like to make a few re­
marks opposing this clause which seeks 
to extent the normal life of the Lok 
Sabha from 5 years to 6 years. I am. 
for the moment, ignoring the amend­
ments which have been tabled by other 
hon. Members suggesting fhat instead 
of 6 years it should even be 7 years. 
That I leave to the hon. Minister to 
deal with. But, as far as the official 
amendment is concerned, I would like 
somebody to explain what is the ration, 
ale behind it. I have not been able 
to get any logical explanation uptill 
now. The argument is that elections, 
if they are held at the end of five years, 
would somehow come in the way of 
economic development. This peculiar 
idea has been floated now counterpos- 
ing elections to economic development 
and suggesting thereby that continued 
life of the Parliament un-interrupted 
by any elections is the best way of 
ensuring economic development. Some 
people are talking about socialism 
even and all that. But I leave that ...

(Interruptions)

Anyway let us for the time being say 
that by economic development we 
mean, in the first place, the proper im­
plementation even of this 20-point pro­
gramme. I know of a 20-point pro­
gramme which has been announced by 
the Prime Minister and which we have 
fully supported. Anybody can add 
many more points later on; private citi­
zens who have no official status, can 
add and if you want to accept those 
Points you can accept them and we 
may not have anything intrinsically 
against the merits of other points. 
But we have before us the 20-point 
programme. What I am saying is: 
'what is this counterposing? I would

like to know what is the assuranoe the 
Government wishes to give us. I do 
not know what its argument is m 
bringing forward this amendment, Mr. 
Gokhale should explain that. But if it 
is the same argument that we want to 
have un-interrupted life of the Parlia­
ment in order to ensure programmes of 
economic development being properly 
implemented and that elections would 
be a sort of a diversion from this, then 
I would like to know how does the 
experience of the last 15 or 16 months 
give us any confidence that merely by 
keeping the Parliament in session there 
is going to be a very rapid economic 
development. Everybody knows, whe­
ther they have admitted on the floor of 
this House or not, that during the last 
few months, there has been, if I may 
say so, somewhat of loosening let me 
say loosening—or a relaxation of the 
atmosphere of discipline and increased 
production and so on which had been 
built up in the earlier months of the 
Emergency; everybody knows corrup­
tion has increased again, prices are 
seriously used for the implementation 
of the 20-point programme and if that 
beginning to go up and have gone ip  
substantially again and so many other 
things. Parliament is in session but we 
have not been able to stop these things, 
we have not been able to ensure and 
maintain that the kind of atmosphere 
of progress and advance which was 
there m the beginning of the Emer­
gency is still there now. How do you 
ensure if this Parliament is continued 
without going to elections, the situation 
will improve? It may even get worsen­
ed. When the life of this present Lok 
Sabha was extended by one year, as we 
think, to some extent, our apprehen- 
are constitutionally empowered to ex­
tent. at that time my party had sup­
ported that extension on the ground 
which I had made quite dear in this 
House that we understand to mean this 
that one year’s extra life will 
is not done, if implementation is only 
limited to making big ’ speeches and 
statements and doing precious little 
about it. then I had warned that at the 
end of the one year, the situation would 
not be better but might he worse. I
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[Shri Indrajit Gupta] 
siong are corning true. In the last six 
months, there has been a price increase, 
according to Government figures, of
12 per cent. Even now so many com­
modities are showing an upward trend 
and are in short supply.

MR. SPEAKER: 12 per cent or 12
points.

SHRI INDRAJIT GUPTA' 12 per 
csnt, it is more than 12 points. Gene­
rally speaking, the fact is that people 
have by and large cooperated, working 
class has cooperated as a result of 
which industrial production has cer­
tainly gone up and you have had very 
little dislocation or interruptions in 
production. All these things have been 
in our papers. In spite of that, these 
trends are again developing and a sort 
of feeling, a kind of atmosphere of, I 
should say, complacency has begun to 
creep in. I would say, the ruling party 
particularly is prone to develop a feel­
ing of complacency that everything is 
going on in a sort of routine way; let 
js  go on like this.

SHRI BIBHUTI MISHRA (Motihari): 
No. no, we are very serious

SHRI INDRAJIT GUPTA: This is the 
voice of an advocate of 7 years. He 
also does not feel that six years will 
help us to implement anything. There, 
fore, he says that we must have two 
years.

fiwPr f*W : %
sfrff

fo> SR'cTT
^ TOcrr ff t

Tmw rrc smpsft (v&rr) i 
T«r n ?  vH? ftw u ra  ^  % i

SHRI D. BASUMATARl (Kokra- 
thar): rise—(Interruptions)

SHRI INDRAJIT GUPTA: Mr. Basu- 
natari 1 have not been sent by the 
reople to approve of what you say. I

have to express my opinion, if you do 
not like to hear, the lobbies axe these 
outside. It is our opinion that if the 
country goes to the polls, that itself 
will have a re-invigorating effect on 
our democracy because whosoever goes 
to the polls, whether it is the Govern­
ment side, the ruling party or other 
parties, they will have to go and tell 
the people what has been their perfor­
mance during this period of emergency. 
Some parties from this side, I think, 
will have considerable difficulty and 
embarrassment in explaining what they 
have been doing in this period of 
emergency. They will also be called to 
account by the electorate. So, the rul* 
ing party and our party have to go to 
the people and explain how much we 
have done, how much we have not been 
able to do, what are the obstacles, 
what we propose to do in order to im­
prove matters and let the people decide 
and give {heir verdict. What is wrong 
with that? I think the ruling party 
should say, which they cannot say 
openly, that they are not confident of 
retaining their majority. Whenever 
that is suggested, everybody says: no, 
no. So, many Congress friends with 
whom I had talks outside say that if 
we go to the polls, we will even increase 
our majority. Then why not do it? 
Why do not you come here with a big­
ger majority and then you would be 
able to go ahead much more firmly 
with this implementation.

SHRI C. M. STEPHEN (Muvattu- 
puzha)- We do not want to disturb the 
normalcy.

SHRI INDRAJIT GUPTA: Why are 
you counterposing it to the programme?
I do not want to take much time. Let 
Mr. Gokhale reply to that. But I must 
say that on the face of it, first of all, 1 
do not feel any necessity of it. Second* 
ly, a widespread suspicion has been 
created in the public mind that this is 
only a motivated amendment which has 
been brought forward on the basis of 
self-interest of those Members includ­
ing Members °n this side, who want to 
remain where they are in comfortable 
positions of being Members of Parlie-
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ment tor another year or two. I t  is a 
question of selfrinterest. It is not 
something which wUl improve any­
body's image in front of the people. 
They will say that these people are vot­
ing for themselves to remain in power 
like this. Therefore, Sir, 7 years is out 
of the question. But as far as the 
amendment stipulating 6 years agoes. I 
would request Government to withdraw 
it because upto-day—I do not think I 
am revealing any secret—during the 
course of the discussions also which 
our party had with the spokesmen or 
representatives of the Swaran Singh 
Committee and all that, they were not 
able to give us any explanation about 
it. They simply smiled. (Interrup­
tion). But I am trying to spell out the 
smile.

SHRI C. M. STEPHEN: Why should 
there be a difference between the tenu­
res of Rajya Sabha and Lok Sabha?

SHRI INDRAJIT GUPTA: Why has 
there been that difference for the last 
27 or 28 years? Rajya Sabha's tenure 
has to be for 6 years because there is 
a rule of retirement of one-third of its 
Memebrs every 2 years. Therefore, 
the tenure has to be a figure which is 
divisible by two.

SHRI C. M. STEPHEN: It can as well 
be 4 year?.

SHRI INDRAJIT GUPTA; I am only 
sorry that I did not move that the life 
of Lok Sabha should be 4 years It 
would have been better. Anyway, I 
think this is an objectionable thing, 
brought forward without any convinc- 
ing argument, without any kind ot 
logic, rationale or justification with 
which we can go to the people of this 
country who have sent us and explain 
why the House has voted to extend its 
own life arbitrarily like this by one 
year; for what reason, and what great 
miracle is going to be performed in one 
extra year. 1  am not able to follow. 
In fact, opposite tendencies are likely 
to grow and develop the moment this 
clause is adopted—as I suppose it will

be—and every Member will git baek 
and say:

% TOT *RT 
t  UtK i,

If that kind of attitude and mood 
develops, it will not help you to go 
ahead more vigorousy with economic 
reforms. Bather it will breed a feeling 
of complacency and of in difference 
which will be disastrous. Where will 
we be at the end of another year? You 
cannot put ofJ the polls for all times 
to come. I am told that there is such 
an idea also being mooted, ie. at least 
for 4 or 5 years, let there be no elec­
tion Somebody has said: what is the 
use of elections at all? I do not know 
what we are heading for. These things 
will become clear as we go ahead.
(Interruptions) All sorts of talks are 
going on here, and there, in various 
groups. But to some extent the Gov­
ernment wants to give them a slight 
concession, due to this pressure which 
is being built up here. Therefore, they 
have brought this amendment of 6 
years.

Mr. Gokhale, I would suggest this to 
you: if you are not in a position to 
withdraw this, instead of making any 
speech in reply, you also smile as you 
did with us when you talked to us; and 
let us interpret that smile as we want 
to. The people of the country will also 
interpret it.

I oppose this amendment and press 
my own amendment.

PROF S. L. SAKSENA; I speak on 
ny amendment No. 279.

MR. SPEAKER: It was not moved.

PROF. S. L. SAKSENA: I was not 
here yesterday.

MR. SPEAKER; So, it was not 
moved. Now, does the Minister want 
to speak?
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THE MINISTER OF LAW, JUSTICE 
AND COMPANY AFFAIRS (SHU H. 
R. GOKHALE): No, Sir.

MR. SPEAKER: Mr. Darbara Singh.

«ft m m  ftq? ( f t fo i* r ^ )  : 
Fffar «T^r, m  * t  ^  w  «n£ 
VfTT  ̂ I ^  3TTcT % ftrarv
«lfif srrft fa  ^  IT v; ^ srr 5T
artf i an?r srarr

| fa  1971 it t«p *rm 
«nf«pn5fe finffar fa*n

sflr % mvft ^  ?rft: arcsr % 
t o t s  ftpn, i tn  jt? ftwr fa  
aft sprft tt*% ^ w w 1'  «fif *rc ?pt 
!r*r ? r  w  i if It q *
w w  f«F % an* if
■ft i

*«f foi«|qn̂ i»M % *f
f a * p f t  $ T  T &  5 » f t J T  * t £  *T
W T  ' f e p j f  F m I )  ^  ^ f  44N I H i  ’ i  i ^ d T  
f  I *T? fa  *pf«r*T % i f t  $ * t  
f»ra% ^rf^‘ i w r |  ? T̂tsrrr 
i t  * n n f t  t  i s r t  * a n a r  m  

fa  qiTi^s * *, m *  f t  * f r  
f a  s r «  a f t  * f t  | ,  i f t  q %  

f»ra% srrffir i ^  tot?it |, iftr 
w m x  »fe?Sr ffa  t$  i

f a  tffare*** % »ru r̂ if fir̂ TT 
it ^ r  g ^ e -w  fa
irrffe t?JT fcft m f^t i fa r  *ptt?ttt 

y ftgtd  grrir %ftr 103 ^  
qfr, aranfr ^r% fa *t$ <fcr<fT 

ffcn 1 «ft ^safar *p*n aft ^  tffa *t 
|  fa  S** a*mn ter aft M  f , 

^w?r trfSfwivi ttrtt f t  *nf$r 1 
*ra %  fait ?ft &  f ^ t  $  fa  ?rw  
arw R I ,  ?nfa s?i%  ifar aft 

•fir* |, s w t  |*r qrefawt * *  1

aftaff % 'to f t  «r?T |  fa  
f i w % «  t t i r n r r  w r f ^ r f a  
^ N f  a j ? f  *i t  O r w w  ? f ,  2 0 -a g p f t *  V T * -  
Wf «TT fiPFCTPT f t  ftr ^
^ f t n t | f ^ V 5f ? r s r f t s r r | i
aje?TT a f t  %  « I ^ T  f t ? « n f t  H a ^ T  « n f  
| tftr * m  ^srT-^srrarf)’ ^ 1 t  
»TT«T5TT g ,  3 ? !  ^ j t a T  > T T  ’s n f f ^ T ,
wt ^  <Btnr *rft t  fa

7 f I ??T*f ^Ntr STT'T#
*rternr*£ fv«rr w t  v i f  i t  tt*t 
?T ^ r  t ,  ^ r  * s r r ^  ^  f a  v p n f t  v t -  

1 *̂r w  aft »nr tht t  
fa  aft «fht «r»fr arwft t , w  
ift ^ t t  |  ^  * i * t  # f ? r  K T f a w  ^  
|  I ft fatft afar <R TTJS ^  *F7arr 
?tfa*T a^ sjft ^  air ?WcTT | fa  
affiror ^ r r  %  5r.«r «rc 44*  
<jihr?fe f^ r  v t ^r^F-¥T^ ?t V? 
f i w r  1 # f t n p  ^ * p a r r  %  i f  
^ T ^ r r  w& f a j r T  a rT  iftm  1 * t t t  

f t  tftpp ? 5 W  ^ I WT
« n f t  < f F  f a ^ t  ^  f a u n  ^  f a

|  I W ^ F T  » m ? n r  JTF 
|  fa  a r^ - ^ i| ? r  f a f f t  « f t  ?r 
srfa*F % *T1*T qr fa»ft spnjr
« P t  5 ^ n [ « p  f a * n  a r r  |  1 
f a  %  f% T*t f * T %  a f t  « f t

t t *  f a < r r  ^  g r ^ i f  4 tf
•T fW I5R>7 SfaciTff  ̂ %
^  if 4?rtt fain 1

^  «ft I*, ’anfRTT f  fa  %
sftaftarr «pr awtst ^ it fe n  arRi 
«nf^r faRKt ^ r  *nr * *  ft  v >  
?nr ^t r̂taft % «n*r an% ir «n*r?f 
ft  1 ar̂ r stt̂ rt ar|% sft 
t, s w t  ?*VJPT % 5FR qft fain
WT W fff t  I

S T O T T  « f l T  * « i j p r
?n[Wf 4t  % arrt If i%f»
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v& rm fe  ^ i f a r
^ M w * t # t i  v s  *nr vt *# ***%  
«a£r **wfte t w  | *wft* $ 
1 *  31 tft srtt forte
4pwr?fft $far t r  wr^fr «ftr tr* fa*

IIW iWffTT «P f̂t i tnr irtf 
T$m &  % aft qritftgff# *  *WV 
$  |  f%  * n « * *  v r e  tfte
* r o  tfte w* *Tit *rtr m v x  tfte 
*Tf$F* *ft arc » ?rt **r 
<mr % fa* *prt stott | ?nfa
*5 VT*r $TT faifT 5TT I

!W?t *Fff ^  if ?m> W  I. 
ffrT fafa*£T 3r *TT<B ?PRf 5fr VTPT 
fan $ fa S*r Sf *ft $»tt* ftwrs 
*rfc <ct#* ?, * t  jftrst* qft#* 
I , *s im r far afcrr *r  Tfr f  i

t t  i t f f a r  f a ? r  %  f o r r  ?

41 r a m  f a g :  «T?t«RTT 
f ,  %f*R *5*  ?r*#MVft sf^r $ i

* *  fafafasir ^  *mft |  fa
«rw vnft tfta $, at fa r  iranW 

i t  <ftr t o  ifa* r̂ * x  $TOT?r *t 
t̂w ^ <ft *rfar fcrr *rf$? i 

*3 % fa r  ar*T 'U ffc | srnft ?At r t  
I $ wr*r $  *ftwre if «rr̂  % far 

f o r c  * i  v r i h r  t t #  < f t  ^ r r  %  
faq; #*rrc | t ^  v^rr wst?t | fa 
^fa  qtfiNr qr'T nr srra *&htc % 
fa<5 fane «rff t. W  fw? « w  
*t  vrt «rk 'srr f̂t i *rsr

fTfft t $  $  «rtT aftsrfr t|  $ i 
w k  f a t f t  « r r £ f  ^  ^  q ? n r  ^  f a s r  
t , ?r> Fist t t o n  « :  «nr *  *rsr 

! 3 *  * t t  % r n r  * r r c r  %  w n r ,  w  
' ’ s #  ^ m r  |  i  f a r  *  « r t w

irra % tt*t ?r(lf fa*rr f ,  wf f t  
%l\x s r a f ^  w r  v n r  ?wt ?

w?t?t v s  «T?r | fa  fas%
%  55TT5T ^  ^  » N r  fa% f ,

TRm ftracT fa*nr srrir i inftnc 
* f a f r c  t  *rr ?fN f %
fa q  %?rr |  ? irnr iftr
'tt ?rsr *rr»r̂  | fa  «rr% ^ ?*r 
vrcft vH r srf f .  fR r rt 
p r r  | ,  ^ i ^ kt i f t r  ? r-in w  w r  jq;
^ t x* T O  ?r R̂rncV
%i I  n >  %  f a ? r f f r f r  i f  T r ^ y
% t  T̂rRT g f
|  i €r frm?r t « f t r ^ r
*pt srar if ift tr?r
I  »

??T ?W *T7fr qft ^  ftT W T 
^  «TT«TT ar^ft I  m  ifrsr 

«P T iR n fW  ^TJrr arvft |  ? t  ^  
«rr?r ? w w r  v t  qr>? > r v r ^  % 

? i * m  * r *  * t >  *ft- 
v v f t z  ?r> f*r  u t r  ^  ^ rfe r 

^  g | ^ft v t f  ?Tff V^TT, 
^RT ^  ftffTRf ft<fr, ^  ^t

Km % mr ^f, % wnr
JTT 3RT STST % aiTJf I 

: <ft far?r?T m *  
*flff *T T T  f w r  w it  ?

tft fTWTTT f « f  : JTTTifar
W  % faff *|5hsife 5Tlt I fT  ^T % 
m«r vt-«riq^r % fatr ^zttt |  i 

w*f ^ fa  ^jt wt»t «r% i 
w r  ?rf w^fO ft m  z f a r R  % a rw  

| ,  f w  »r f*r r ft  ?n*?r 
> ft  ? arrfr ift wt?t ?r> ^t? 

W  i t  fa®% ?ft«r 
^  m tm x  i f a  #t ^crsra «flft
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[*ft TOrm fa*]
^  ? «phr vrr wx rfrim 

% ^  ’ frt * *  I T O  *$r
f a r  *pn i w  f̂t ifo r  f a n  

$( s*r 5fT <5T*reT gsr w f  ?r 
«ft vF<t wt* fa w  vrir i

THE MINISTER OF LAW, JUS­
TICE AND COMPANY AFFAIRS 
(SHRI H. R. GOKHALE): Mr.
Speaker, Sir, we are, no doubt, dis­
cussing a clause which is important, 
and I have heard arguments in fa­
vour of It and against it since yester­
day and this morning. I have also 
heard arguments in support of and 
agamst the amendments moved by 
quite a good number of Members It 
appears to me that the issue has been 
mixed up. It is not right to consider 
the question of extending the life of 
the Parliament by making amend­
ments to the Constitution. As for 
the reasons, I will very soon men­
tion Whether it is desirable to hold 
elections now or not is another thing. 
But I repudiate with all the empha­
sis at my command the statement 
made by my hon. friend, Shri Indra- 
lit Gupta, that both the proposal for 
extending the term of Lok Sabha to 
six years and the amendments for 
extending the term to seven years 
are motivated by self-interest. It is 
certainly not. If I were to talk of 
self-interest, I have always seen— 
that is what is happening now—that 
you people sitting on that side know 
that whatever we propose is going 
to be passed by the majority that we 
command in the House and that they 
will get the benefit of it anyhow.

AN HON. MEMBER: Don’t be so 
uncharitable

SHRI H. R GOKHALE: Was it not 
uncharitable to attribute self-inter­
est? What is more uncharitable in 
this? We have been seeing this 
happening. On an issue like this I 
can understand genuine differences 
of opinion I am not suggesting that 
there is nothing in Shri Indrajit 
Gupta’s speech which does not de­
serve an answer. I will give an

answer. But the point la. to say th*t 
something comes from here either bjr 
way of «  proposal from the Govern- 
merit or «n amendment is a matter 
of self-interest, l  again very strong­
ly repudiate It. If the proposal goer 
through, you are all going to benefit 
by it. (Interruptions). The whole 
question is, when we discuss an issue 
of this nature, we cannot discuss it 
or decide it merely on considerations 
of benefit to my party or their party.

There are larger issues involved. 
Taking into account the larger issues, 
even if it might mean, if at all it 
means, that we have to take a cer­
tain criticism from some quarters, 
we should not be afraid of taking it. 
What we are doing is in the belief 
that if we do a thinfg which tempora­
rily might appear to be unpopular— 
J am not going to say that it is un­
popular—but, ultimately, if you are 
convinced in your hearts of hearts 
that it is in the best interest of the 
country, as parliamentarians, as 
Members representing the people, we 
should not hesitate to take even that 
criticism and do a thing which tem­
porarily might become unpopular. It 
is in this background that it is neces­
sary that we consider the proposed 
amendment moved by the Govern­
ment in clause 17 and the amend­
ments to it moved by same Members 
wanting an extension of the period 
from six years to seven years.

My hon. friend wanted to know 
and, I think, he is entitled to ask, 
what is the rationale. The first thing 
is that I have not been able to under­
stand as to why, at any rate, the 
tenure of this House should be less 
than the tenure of the Rajya Sabha.
I know that it should be six years 
for the Rajya Sabha. I am not say** 
ing that any odd number of years 
can be provided for the Rajya Sabha 
because after a period of two years, 
one-third of Its Members get elected 
and come to the Rajya Sabha. You 
cannot say that the Rajya Sabha term 
should not be for six years. I *m not 
on the question whether the period 
of the Rajya Sabha should be in-
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crtttMd also. That is not the point: 
the point is that the Rajya Sabha 
may have to be lor even number of 
years, but that does not mean that 
the Lok Sabha should be less than 
the Rajya Sabha or that it should not 
be equal to the Rajya Sabha. I have 
gone through the discussion in the 
Constituent Assembly when this 
Clause was discussed; while it was 
at that time thought that five years 
might be adequate, I have not been 
able to find any justification given 
then as to why this difference in the 
Rajya Sabha tenure and the Lok 
Sabha tenure has been kept. I should 
have thought that even at that time 
it should have been legitimate to say 
that il Rajya Sabha has to be lor 
six years (and indeed it has to be) 
the Lok Sabha also should be for six 
years.

AN HON. MEMBER: And the As­
semblies also.

SHRI H. R. GOKHALE: The same 
-argument will hold good for the As­
semblies also, but we will come to 
that later. I am not saying anything 
about the Assemblies now; I am talk­
ing about the Lok Sabha.

So, there is a rationale behind 
this. And the other thing to be re­
membered is that if you say that we 
are proposing six years because of 
some benefit likely to accrue to us, 
that is also wrong because we are 
already nearing the end of the six- 
year period and if this sixyear pe­
riod Is accepted I am sure nobody is 
going to say that by this Amendment 
we have got our tenure extended. I 
don't see the logic in that. We need 
not explain to the people; the people 
already know that there is no ques­
tion of our getting another year by 
the Government’s proposal to amend 
Art. 17 because this is a matter 
where the people fcnow that lor good 
reasons—the reasons were supported 
by them at that time—there had to 
be an extension of the period of the 
Lok Sabha and the Lok Sabha is 
Eoing to continue lor the whole pe- 
tfod of the sixth year which is runn­

ing now, whether or not this Amend­
ment is accepted. Therefore, where 
is the question of self-interest here, 
so far as this proposal is concerned? 
In fact, such an Amendment can 
apply only to the next Lok Sabha 
onwards—not to the Fifth Lok Sabha, 
but to the Sixth Lok Sabha onwards. 
We are forgetting this fact. There­
fore, when we go to the people, 
I am sure that those who want to 
understand it in the correct spirit 
will not ask this question when we 
talk of a six years’ period.

AN HON. MEMBER; A temporary 
thing is being made permanent.

SHRI H. R GOKHALE: I am limit­
ing myself to the attribution of a 
motive of self-interest which docs 
not apply to us so far as making the 
life of the Lok Sabha six years is 
concerned. One may have different 
views on the meilts, as to whether 
it should be six years or not perma­
nently; that is a different matter. 
But self-interest certainly does not 
come in when Government proposes 
that it should be six years in future 
and not five years. Of course, seven 
years has also been proposed, but I 
will talk about it a little later. I 
don’t think that some of the reasons 
given are irrelevant; most of the 
reasons given are relevant. But at 
the moment I am not on the question 
as to whether it should be made six 
years or seven years permanently or 
not. I am on the question that 4  is 
not m ourself interest and 1 have 
put forward the argument that, in 
my view, it has some basis, it has 
some rationale behind it. For ex­
ample, when we extended the pe­
riod last year, our friends were con­
vinced at that time that we should 
have one more year, that we were in 
a state of emergency, that the coun­
try had launched on a political and 
economic programme—and the 20-  
point programme was announced soon' 
thereafter. So, the whole idea was 
that in the period of emergency we 
should not only go ahead with this 
programme but we should tighten 
up our belts in respect of all walks
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of our political and economic system. 
The idea was to bring in more disci­
pline in all spheres of our activity 
and our life, and it is conceded that 
at least in the earlier stages of the 
declaration of the Emergency, .his 
did happen. I am not spying that it 
is not there now, but it did happen 
and it has been accepted by most 
people in the country that we had a 
better sense of discipline and that 
the Emergency gave us certain gains 
which ought to be consolidated. Peo­
ple have asked me wherever 1 have 
gone—and I am sure they have ask­
ed you and my Mends on this side— 
why the Prime Minister did n°t do 
this before and why she waited all 
these years before Emergency was 
declared. All these things are known.
I think it is the limit of tolerance on 
the part of the Prime Minister that 
rhe held on and tolerated all the 
ronsense going on in this House and 
outside before Emergency was de­
clared. And the fact is that, when 
I was in England recently, I heard 
her being spoken of by the ordinary, 
common people in the country. Don’t 
look at only the newspapers; I know 
what they are: but if you talk to the 
common people, they say *we are 
watching with great Interest what is 
happening in India’ and some of 
them have even said 'we know the 
situation in which Great Britain is 
today and we think what is needed 
immediately here is to have a Mrs. 
Indira Gandhi in England’. This 
happened only last year. 
I agree With Shri Indrajit Gupta 
that if there is any slackening of 
discipline, if* there is any slackening 
in our efforts, we should look at it 
ourselves by way of examining what 
we have done, where we have failed 
and what we ought to do and in 
what way so that it becomes more 
effective. I agree with all this But 
the fact remains that the programme 
has been accepted, that discipline has 
been imposed and that we have taKen 
a look at everything now with a dif­
ferent perspective This is a fact

which no person can deny. In this* 
situation, I am only saying that we 
should not link up the question of 
making the life of the Lok Sabha six 
years permanently with this. For 
ourselves, we are not doing it per* 
manently for more than six 
years.. . .

SHRI JAMBUWANT DHOTE. 
(Nagpur): Will you make a- provi­
sion for the right of recall.

SHRI H. R. GOKHALE: We talk­
ed about the Hght of recall many 
times when we discussed the Elec­
tion Law amendments—and perhaps 
the flrst casualty will be people sit­
ting on that side. But that does not
matter. The point is-

SHRI JAMBUWANT DHOTE: I
am for this clause and that is why
I am asking whether you are mak­
ing a provision for the right of re­
call.

SHRI H. R. GOKHALE: I am not
talking about Mr. Dhote personally 
but in general, about those who are 
crying hoarse about right of recall. 
Of course, I am not doubting the 
integrity, the honesty and sincerity of 
their opinion, but the point is, at 
the moment, we have to look at the 
whole system and the large popula­
tion of this country—250 million m 
the last Election and seven million 
more in the coming elections—and 
the fact that we have to go to the 
polls with the use of symbols and 
still maintain our independence and 
fairness at the elections when we- 
say that we must have the right of re­
call in this country—anyway, I am 
not discussing that issue now; we can 
discuss it at the appropriate moment. 
Mr. Dhote can also then say whatever 
he wants to say and it will be given 
due consideration and we will all 
join him in discussing the issue. But 
that is beside the point at this 
moment.

Therefore, I was saying, let us not 
link up the question of six years with 
the question whether there should be*
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now or not, or the question 
at — n «y  it seven years with the 
topi- o f whether there should be 
elections now or not. Let us look 
at the whole thing in its correct 
perspective. I am. not going to accept 
the amendment not because I think 
that the arguments given or the rea­
sons given are Irrelevant but because 
I think making the life of Parliament 
longer than for six years permanently 
is not very desirable.

Now, having said this, I would like 
to mention that we are now in a 
situation where it is not as if those 
farces which led to de-stabilisation 
are still not there or the forces whicn 
wanted to create disorder and wantsd 
to create an atmosphere of violence 
or wanted to create an atmosphere in 
which democracy would have fallen, 
have disappeared, but emergency has 
realiy helped to make our democracy 
survive and it has given us additional 
strength. If I may go still further, we 
have asked ourselves 'Has this situa­
tion disappeared’? And the answer 
is that it has not My own view is, 
aid as has been said by other people 
more knowledgeable than I am, out- 
Bide the House also, that all these 
forces which appear to be dormant 
ire not really dormant. They ar  ̂
iontinuing and going ahead with their 
ictivities in the same way, perhaps 
n a more dangerous way than before, 
-fit us take not of this fact.. .

2.99 bn.
SHRI INDRAJIT GUPTA: YoU

Lefeat them at the polls.
SHRI H. R. GOKHALE: For exam- 

•le, you can defeat me or I can defeat 
. ou. I can defeat you because you 
have a sincere belief in the democra­
tic process. I can understand if Mr. 
Indrajit Gupta stands for election 
(gainst me, may be he will defeat me 
>r I will defeat him. But if some- 
>ody stands for election against me 
xrhose sole purpose is to destroy the 
lection process, how can you defeat 
dm at the polls, when they say thst 
bey do not believe that there w

something linke a democratic process 
and create disorder by processes 
which are not democratic? Therefore, 
this argument may apply to you but 
will not apply to the others to whom 
I am referring.

I want to tell the House with all 
the sincerity and seriousness at my 
command that I do not think that we - 
have come to the situation where it 
is desirable, in the larger interest of 
the country, to go to the polls now.
I am not afraid of going and telling the 
people. We need not be given a 
sermon as to how we will face the 
people. We have faced the people in 
five elections, and we will face them 
again. The situation is not that bad. 
In fact, the people are now in support 
of the Congress Party more than 
ever before. Therefore, to say that 
we are afraid of elections is entirely 
untrue. If we were actuated only 
by considerations of coming back to 
power and utilising the elections 
only for that purpose, probably this 
was the best time to go for elections. 
But we do not consider it from that 
point of view, because, we have y  
consider the impact of elections, wh „ 
effect it makes on our econom 
situation, what effect it makes on m 
political situation, what effect 
makes so ?ar as the divisive and de 
structive forces which we have bee 
trying to subvert till now are cor 
cemed. All these have to be take 
into account Before we take a decisit. 
as to whether we go to the polls nc. 
or not. No body need be worried 1 
to what will happen to us. We wia 
take care of ourselves. Let us be 
sure about that. This is not to nay 
that this is going to be the beginning 
of the end of the election process in 
this country. In this country, cer­
tainly we are not abandoning elec­
tions. In fact, we believe *-hat 
elections are the only way which the 
democratic will of the people is 
reflected. That has always been our 
view and that will continue to be 
our view for all time to come so far-
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as we in the Congress Party ore 
concerned and so far as you, 
Mr, Indrajit Gupta, are con­
cerned. But the point is this. Do 
we divorce realities from theoretical 
considerations? I also know that, if 
you look at it merely from the theo­
retical or democratic angle, it is 
better to go to elections sooner rather 
than later. But when we consider this? 
from the larger angle of what is in 
the interest of the country, taking 
all these into account, I have good 
reasons to state before this House 
that time, though ripe for the 
Congress Party to come back to 
power, is not ripe for elections in the 
larger interest of the country. That 
is what I would like to state before 
the House categorically.

Z also want to take the House into 
confidence and say that I will bring 
a legislation in this House for ex­
tending the period of the House, not 
by extending it permanently as is 
suggested in tfie amendments, but on 
the real and genuine grounds that the 
existence, the continuance and the 
^ality of the emergency demands it. 

nd I am doing this not on my own I 
ave been hearing all the hon. Mem- 
M's who have spoken on their 
mendments; I have considered their 
rguments as sufficiently strong, 
articularly on this question as to the 
?onomic situation and the political 
".uation, the time required to make 
complete impact of the programme 
lich we have undertaken, all these 
» valid ground# and, therefore. 1 

a doing it more in response to whit 
he hon. Members have said m 

support of their amendments for 
seven years than for any other ron- 
sideration I am bringing the Bill.. .

SHRI PRIYA RANJAN DAS 
MUNSl (Calcutta-South'): You should 
appreciate the legality and possibili­
ties of the amendments which we 
have moved for other Clauses also.

SHRI TL R. GOKHALE: When we 
> come to the other Clauses, we ?hall

see about the legality and other 
things. Z am now on Clause 17. That 
is all Z know. I have somewhat a 
compartmentalised brain. Therefore, 
I would deal with clause 17 only. 
My friends asked when I would 
bring the Bill and I did say that 
I-would bring the legislation before 
the House for extending the period by 
one year.

SOME HON. MEMBERS: Would it 
be brought during this session?

SHRI H. R. GOKHALE: Let us
not be impatient. People have been 
asking me since yesterday and they 
asked me even today and some of my 
colleagues also asked, but I did not 
tell them what I was going to say 
because this was a matter in which 
before I tell anybody, I must take 
the House into confidence It is not 
that I did not have confidence in 
them. I have full confidence in them, 
but there are certain proprieties to be 
observed and the propriety required 
that I must tell this first to the House.

I do not want to take any more 
time; I have only to say a little more. 
While I have stated that I will bring 
the legislation before this House for 
extending the period of the House 
under the emergency provisions, 1 
would also say that most probably, 
1 will bring the legislation in the 
current session of Parliament.

I have spoken about the clause, 
about the amendments and also about 
the elections With your permission, 
Sir, 1 want to digress a little and I 
want to make an appeal to you. I 
have been listening to the discussion 
which has been going on the clauses 
for the last two days, and while 
some clauses were adopted. I did not 
have any suggestions to make for any 
change in those clauses, I have notic­
ed that there are a few other clauses, 
not many, where in the light of the 
suggestions which emerged from the 
House, it may be that | will have to 
be responsive to what the hon. Mem-
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ten  hav* I wili lake teto
ocrqffM^wî n pte «jj(ferttoiM which 
*ffi 'be wtfwe vvm tqdajr. M*ybe, in 
a few clauses, not more than three 
or four, I will have to bring -w. am­
endments. X cannot, however, bring 
them today because the clauses have 
yet to be discussed.

MR, SPEAKER: You mean the
clauses which have been discussed, 
but not voted.

SHRI H. R. GOKHALE; With re­
gard to the earlier clauses, I am not 
bringing any amendments. I am only 
talking about the clauses which will 
be discussed today and later. Even 
in private discussions, so many good 
suggestions have have been made and 
after hearing the hon. Members this 
side and that side, I think, it is my 
duty to consider all these suggestions 
and to come before the House, if 
necessary, with amendments. I only 
crave your indulgence to allow me 
time till Monday for bringing these 
amendments.

SHRI INDRAJIT GUPTA; I wel­
come very much this statement by the 
hon. Minister that he is willing to be 
responsive to some of the good sugges­
tions. But why does he foreclose the 
issue for the disuses discussed and 
approved earlier? Why is he suddenly 
going to do this now? Many good 
suggestions have been made about the 
earlier clauses also. This House is 
master of itself and if anything has to 
be changed, it can be modified and it 
can do it.

SHRI H. R. GOKHALE: I will
request my hon. friend to wait and see.

SHRI INDRAJIT GUPTA: I said 
this only because you said that it 
would apply to the clauses which have 
not yet been discussed.

SHRI H. R. GOKHALE: At the 
moment, unices Government have 
made up their mind about the changes 
which regard, to the clauses which 
have already been approved, it is not 
proper for me to ?ay that 1 am going 
to reopen those ctauaes. It it happens

ultimately. I would make an appeal to 
the Speaker and I will make an appeal 
to the House. But, today, I cannot say 
anything about those clauses.

That is all, I want to submil.
Clause 18— '(Amendment of article 

100;.

SHRI NIMBALKAR (Kolhapur):
1 beg to move.

P a g e  6 ,  lines 1 and 2,—
for “clauses (3) and (4) shall be 

omitted” substitute—
‘in clause (3; for the word 

‘‘one-'ienth’' the word "one- 
twentieth" shall be substituted’. 
(256)

MR. SPEAKER; Does the Minister 
want to say anything?

SHRI H. R. GOKHALE: Nothing.
MR. SPEAKER; Clause 19. No 

amendment has been moved.
SHRI H. R. GOKHALE; I have no 

comment as there is no amendment 
moved.

Clause 20—  (Substitution of new 
article for article 103 Decision on 
questions as to disqualification).

SHRI BIBHUTI MISHRA (Motihari) ■ 
I beg to move:

Page 6,—
for lines 21 to 25, substitute—

‘ the question shall be referred 
for the decision of the President.

(2) Before giving any decision 
on any such question, the 
President shall Obtain the 
opinion of a Commission consist­
ing of a single Judge of the 
Supreme Court who shall be 
appointed by the Chief Justice 
of India for a term of six years. 
Casual vacancy in the Commis­
sion, if any, shall be filled in 
like manner. For this purpose, 
the Commission may hold such 
inquiry as it thinks fit.
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(3) The President shall act 

according to the opinion given 
by the Commission.’’ (10)

SHRI C. M. STEPHEN; I bee to 
move:

Page 8, lines 14 to 18,—
omit found guilty of a corrupt 

practice at an election to a House 
of Parliament under any law made 
by Parliament,” (111)
Page 6, lines 21 and 22, —

for “of the President and his 
decision shall be final”

substitute—
“to a Tribunal to be constituted 

in such manner as the Parliament 
by law may prescribe and its de­
cision shall be final” (112)
Page,—
omit lines 23 to 25 (113)

SHRI P. NARASIMHA REDDY- I 
beg to move:

Page 6,—
for lines 23 to 25, substitute—

“ (2) The President shall decide 
any such question in consultation 
and in accordance with the opinion 
of the Election Commission which 
may, for this purpose, make such 
enquiry as it deems fit” (218)

SHiRI EBRAHIM SULAIMAn  SAIT.
I beg to move:

Page 6, line 24,—
after “shall cqnsult” insert—

“and thereafter act according to 
advice o f ’. (307)

SHRI HRIYA RANJAN DAS 
MUNSI; I beg to move:

Page 6, —
for lines 21 and 22, substitute—

“the question shall be referred 
for the decision of the Election

Tribunal beaded by Che President 
and thfe dtcUten of the Tribunal 
shall be final” (410)
Page 8, —
for lines 23 to 25, substitute—

“(2) The Election Tribunal shall 
consist of the President of the 
Republic as the hlsad and members 
of the Election Commission and 
Chief Justice of Supreme Court 
including the Chief Justice of High 
Court where the member belongs 
as member of the Tribunal. If 
there is a dispute or tie in the 
decision 0f  the majority members 
of the Tribunal then only the 
President’s own decision shall be 
final. Otherwise the President 
shall announce the decision having 
the majority opinion from the 
Tribunal.” (411)

SHRI INDRAJIT GUPTA; I beg to 
move •

Page 8, lines 21 and 22,—
for “of the President and his de­

cision shall be final*’
substitute “of the House to which 

the member belongs and the decision 
of the House shall be final". (463)

Page 6. lines 23 and 24,*^
for “President and his” subtftiuie 

“House and its* (484)

fw fa  far* «Frra 20 Sr 
*ttt ^ 7  io ft far f t

£ f% ?mr*r 21 ^ 25 v  
srarnr ug t®, r̂icr

'the question shall be referred 
for the decision of the President.

(2) Before giving any decision 
on any such question, the President 
shall obtain the opinion of a 
Commission consisting of a tingle 
Judge of the Supreme Coart *b »  
shall be Appointed by the Cbtof 
Justice of India for a term of tffc 
yean* Casual vacancy In the Gnfe- 
mission, if any, shall be ffSed to
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$k» auunr. Foc tUs purpose A a 
Cofmglsstpa may hoia such Jhqtdry 
as it thinks fit

<*) The Frwitdent shall *ct ac- 
 ̂ cording to the opinion given by
the Commission*

vtfftpr % «rrt *r *fWf
VT V t l f  *  fa  *S«?t *fT?ft W*-
fas* «rnraf fW t t  1 fatft v t 

*tt fowr%<f>rf «FT»rr ftar 
t  at 33$  ^  %n
WRTT I  I TT^Rr aft «FT W  tfirf $
7?T«Ft & v̂ftf̂ Tn *PT̂ ' %

* f  w ft  t  fa wfiklFT
% SRW §sfar frt^ 3T3T flT^T 
f«P*lT WIT? rfT * f  ?*T aTRff «l?t 
*«ar afrr t fw r  *rtr Tn^Rr *rt 
irrft t r  * 1 Tn?7fir *ft w p i 

f t  arraT | *flr ’srfa gr>ff
q?t 3WRT *ft 3TT Tf<ft $ * f  
* « t ft  spt *ftr tft si? ^ricft | 1
m x  yfiffpr mtxm lr wx
T̂ TT *PT raSWrmPfitrerc >ln fdl*M 
?ft 5r>r «iffr f«p tr^fiRrq' r̂r 
\z%&  srr qj5rf srnnft =rt
f^wrfcreif f%zrr *flr w f ^ r f  
f w  1 T r^ fir ^ ff<r *r «ft 

f̂ TT tf(T fJTT* ffcT *T *ft f>rr %
'jrffa’ ^  WT 3T3T ?̂T>T facr T̂ WT 
?W =TT TPTmW  3fi ^t
f^rts ?rr% ?*rrar f t  ?r% 1
SHRI C. 1C. STEPHEN: f  awi glad 

he hon. Minister has given an ass­
urance that he is keeping an open 
aind and that in the light of the dis- 
ussion that takes place, he may 
hink of moving some amendments.

have moved three amendments to 
his clause. One amendment Is 
Jased on the principle of law where- 
m the other is based on the principle 
>f Parliamentary Jurisprudence. 8ub- 
:lause 1(b) of proposed Article 108 
wads:

"*§ to whether a person, found 
SuQty of a corrupt practice at an

election to a House of Parliament 
under any law made by Parliament, 
shell be disqualified tor being 
chosen as and for being a mem. 
ber of either House of Parlia­
ment, or of a House of the 
Legislature of a State, or as to the 
period for which he shall be so 
disqualified, or as to the removal 
of, or the reduction of the period 
of, such disqualification, the ques­
tion shall be referred for the deci­
sion of the President and his deci­
sion shall be final.*'

In our Constitution we are putting 
in a provision which says that despite 
a corrupt practice proved under l?w 
made by Parliament whether dis­
qualification should not be impos­
ed, is a matter to be referred to the 
President. This is likely to be mis­
taken as attempting to protect cor­
rupt practice. I am putting the 
question whether we should have 
such a clause to be incorporated in 
the Constitution of India. This is a 
document which will be accepted 
and quoted internationally. Here is a 
clause which speaks about *corrupt 
practices', wWch speaks about proven 
guilt of the corrupt practices and it 
shows an anxiety to protect a person 
found guilty of corrupt practices. It 
seeks to invoke the jurisdiction of 
the President in order to protect e 
person found guilty of corrupt prac­
tice. I am not pleading that such a 
contingency should not be protected 
against. My question is whether it 
Bhould find * place in the Constitu­
tion of India. If we can have the 
same thing achieved by other means 
should we not try to do so? That is 
my question.

The word ‘corrupt' ha8 been mis­
interpreted and mis-understood. 
‘Corruption’ has its own connotation 
In English language. It is different 
from the way it is used in the Re­
presentation of People A ct But, 
nevertheless, ‘corruption’ has its own 
connotation. Tide is a basic law of 
the land. Therefore, I plead, If we 
can avoid this clause, we must try.
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2 think w» ran avoid this dnaae. 
The clause is unnecessary according 
to me.

In the Constitution there are cer­
tain provision* which speak about the 
disqualification. Article 828 says that 
a person is entitled to be registered 
as a voter only if he is not otherwise 
disqualified for corrupt and illegal 
practice under a law passed by the 
respective legislature. Therefore, if 
a person is found to be guilty of 
corrupt practice, Article 826 says, he 
shall not be registered as & voter and 
the disqualification to b« imposed on 
that person is to be provided for by 
the respective legislature. Ifcat is 
the delegated authority contemplated 
in Article 326.

Article 327 specifically authorises 
the Parliament to make laws for the 
purpose of election—

“Subject to the provisions of this 
Constitution, Parliament may from 
time to tune by law make provision 
with respect to all matters relating 
to, or in connection with, elections 
to either House of Parliament or 
to either House of Parliament....”
Again Article 329(b) gives a dele­

gated authority to the Parliament to 
make law for the purpose of election 
and for the purpose of setting aside 
an election and for the purpose of 
setting up a machinery which should 
consider setting aside of an election.

Sir, my point is this- The Corsti- 
tution makes provision whereby this 
House has got the power to enact 
legislation with respect to the election, 
with respect to the disqualification, 
with respect to whether the disquali­
fication was there or was not there. 
Now, exercising that very delegated 
authority, we have enacted the Re­
presentation of the People Act. That 
Representation of the People Act 
speaks of corrupt practices Section 
12S speaks as to what are those cor­
rupt practices. Section 99 says that 
when an election petition is tried the 
court shall at the time of making 
order under section W make an order

the whether that *^a*
a CMjupt practice mvaot *hdvatt*‘ti*e 
names o f persons if  anjfr wfco have 
been proved at tjoiel to haw  been 
.guilty oI any corrupt practice and the 
nature of the corrupt practice- So, 
this elaborate procedure is there. 
Section 100 says that if a person is 
found to be guilty of corrupt poactice 
the High Court shall declare the ejec­
tion of the returned candidate to be 
void. Here is something under the 
delegated authority. We have enacted 
the Representation of the People Act. 
The Representation of People Act pro­
vides that if a person is found to be 
guilty of corrupt practice the election 
shall be declared void. We made the 
enactment under Section &A in 1976, 
that is, last year, to say that in ease 
a person is found guilty of corrupt 
practice, under section 99, the case 
has to be submitted to the President 
and the order of the President is final. 
This is the entire law with us. There­
fore. the point I am trying to make in 
this. When you say in case of corrupt 
practice it should be referred to the 
President, are we not withdrawing 
the delegated authority? It comes to 
that. I say this because under dele­
gated authority law is passed It is 
in force now Nothing is done about 
that law. That still remains in force.
Is this delegated authority to be taken 
away?

Section 102 says, disqualification as 
per the provisions of the law. Article 
326 speaks of the disqualification for 
corrupt practice. The finding as to 
how the disqualification takes place 
is a matter which under the pro­
vision of the constitution stands 
delegated to parliament. In this new 
clause, does it mean that this delega­
ted authority is to be taken away? 
Or does it mean that (he law will still 
continue to remain in force7 This 
is the point which I would urge for 
the consideration of the hon. Minister. 
TTien, there is this peculiar thing. The 
High Court declares an ektftfon as 
void Disqualification as defined in the 
Representation of the People Act Is 
for being chosen as or to contone to 
be a Member of the Eouse» Hv«n
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fter. tb* fjetfttons declared void,
fie question, atUl remain* a s to  whe- 
ber hp will remain as & Member of 
he House jar whether he win be 
hosen as a Member o f the House. 
This still remains an open question, 
ftxat arises out of this provision. This 
s a contradiction according to me. As 
'ar as I $ouId understand the Repre- 
lentation. of the People Act, under the 
telegated authority, contains provi­
sions on this.

Even under the provision cf this 
Act, the whole thing has got to go to 
the president. If a Member’s election 
is declared void by the court under 
Section 8A for corrupt practice, then 
that must go to the President and the 
President must declare whether that 
disqualification is attached to him or 
not and whether that Section stands 
annulled by this provision or not. If 
a section does not stand annulled by 
this provision, then there is an order 
by the President under the Represen­
tation of the People Act saying that 
a person stands disqualified for such 
apd such a period. Then, after this, 
how can a question arise? Your 
amendment says:

'if any question rises as to whe­
ther a person found guilty.............
.......  shall be disqualified..

low can this question rise once an 
Section is set aside? A question can 
irise as to whether he should be 
•hosen as or he will continue as a 
Member of the House. The question 
•an also arise as to whether the dis­
qualification should be lifted or not. 
Question can also arise as to the term 
'Jt his disqualification whether it 
jhould be varied or not. How can a 
question arise whether the disquali­
fication must be attached to that per­
son as to whether he should be chosen 
as or continue to be a Member of the 
House? In my humble submission 
and view, once an election is declared 
void, the question does not arise whe­
ther he shall \>e chosen as or can 
continue to be a Member of the House. 
The only question that can arise is 
whether the disqualification should ba 
lifter or not.

That is the intention of Section 8A. 
That section says that if there is a 
disqualification, that person can move 
the President for lifting it. That is 
the only question that can arise—not 
whether he should be chosen as or 
can continue to be a Member of the 
House. This question cannot possibly 
arise as far as I could see. This is the 
contradiction.

I find one more difficulty. Under 
Sec. 8A of the Representation of the 
People Act, if the President has order­
ed that there is a disqualification, then 
Section 102 will immediately operate. 
Section 102 (e) says that a person 
shall be disqualified for being chosen 
as and for being a Member of either 
House of Parliament ‘if he is so dis­
qualified by the provision’. There is 
a law for the purpose made by Parlia- 
ment. This is a law made by Parlia­
ment and so, if under that law, a per­
son is to be disqualified, then by the 
operation of Art. 102, which Is a man­
datory provision, that person shall be 
disqualified for being chosen as and 
for being a Member of the House.

In spite of that, this remains an open 
question. Section 102(e) and 103 be­
come mutually contradictory. In that 
case, there i.> a tuntratlicuui Lclwec.i 
the provisions of the Representation of 
the People Act and this provision; 
there may be contradiction between 
Art. 102 ((e) and this particular 
amendment that you are proposing. 
There is an unacceptable thing about 
the whole thing because a person found 
to be corrupt, his election being de­
clared void, still is entitled to remain 
in the House Even if the election is 
void, he is still allowed to be canvassed. 
1 can understand the disqualification 
being canvassed. This is what you are 
doing.

I would therefore submit that this 
amendment which is sought to be
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written into the Constitution is a very 
dangerous amendment This Constitu­
tion -will go out and tell the people 
that you will protect a person found 
to be guilty of corrupt practice which 
is taken care of by the provisions of 
the Representation of the People Act. 
Let this Constitution not carry *hat 
stamp. According to me thig is a matter 
which is taken care of by the Represen. 
tation of the People Act. I do not see 
how an amendment oI the Constitution 
Js necessary lor this purpose. We have 
got exactly the same wording in S. 8 A 
of the Representation of the People 
Act. Leave it to the Representation 
of the People Act.
12.29 hrs.
[Mr. D e p u t y - S p e a k e r  in the Chair]

Leave it to be delegated authority 
of Parliament. This is the submission 
I have to make. Otherwise, it will be 
a very dangerous departure from the 
whole position we have been following. 
As far as I could see, this has got 
very serious implications. I would be 
seech the Law Minister to consider all 
these aspects and to keep an open 
mind on the question.

The reply wanted is to the simple 
question. Why does ho think that 
sub-clause (b) become absolutely ne­
cessary? Why doe® he think that 
sec 8A which is worded practicallv 
the same way as sub-clause (b) is not 
sufficient? Why is it that in spite of 
sec 8A you are making it mandatory 
on the High Court to declare an elec­
tion void and stil trying to canvass the 
question as to whether in spite of the 
voidness ol the election the new arran­
gement must be effectuated. The 
whole thing is confusing, absolutely 
contradictory. Therefore, the whole 
thing may be given a deeper look.

Another thing. This is with refe­
rence to sec. 102. Take the case of an 
insolvent. An undischarged insol­
vent is disqualified. This was at a 
stage in which money power is pre­
vailing. A person may be perfectly 
upright, perfectly above board, ser­
viceable and acceptable to the people,

but under adverse circumstances tbt 
person might have become insolvent. 
We have said that Chat insolvent fellow 
is disqualified. One* an insolvent, 
there is no provision to go to ihe Presi­
dent and say TPlease lift my disquattfU 
cationV You are concerned about the 
person who has received bribe, who is 
guilty of corrupt practice illegal grati­
fication in the election. For him you 
are seeking lifting of the disqualifica­
tion but not for this type- of person 
under sec. 102. From the whole thing, 
you lift out only the person who 
is found guilty of corrupt practice 
for favourable treatment. Is this 
correct discrimination? Should our 
Constitution carry the stamp of 
this discrimination and extra soli- 
situde for what is termed as th& 
guilt of corrupt practice, as understood 
in the international world, as under­
stood in the English language. That it 
has got a different connotation in the 
Representation of the People Act is not 
understood by people, which means 
this Constitution will stand defaced to 
that extent. We can drop that sub­
clause without any difficulty at all. 
What you want is already taken care 
of by section 8A If a further amend­
ment is necessary, bring one to the 
Representation of the People Act rather 
than to the Constitution. This is the 
submission I have to make. This is 
the purpose of my moving the amend­
ment. This is what I want to bring out 
bv my amendment. My amendment as 
worded may not serve the purpose, but 
if the idea is accepted. Government 
may consider bringing in some change 
on the same lines which can be incor­
porated. Let this matter be left to the 
law. This is not a matter for the 
Constitution The law will take care 
of itself. At that time, we can provide 
what should be done and what should 
not be done. With these words, I con­
clude.

SHRI P. NARASIMHA HEDDY 
(Chittoor); I support the arguments Of 
Shri C. M, Stephen. In pursuance of 
the assurance given by the hon, Minis­
ter this morning that ft reasonable 

1 suggestions are made, "his mlhdfr open
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the clause under which the 
President is .bound to act according to 
the advice tendered by the Cabinet In 
which case, if we make presidential 
decision on disqualification ol Members 
final, it wflJ be reducing democracy to 
a mockery and as Mr. Stephen pointed 
out, it may ôse all credibility for no 
purpose. If the article stood as it stood 
originally, no harm was done. Parlia­
ment may by law provide for a s t ­
able agency for deciding upon 
questions of disqualificaton. If 
my understanding is right, accord­
ing to the Representation of 
People Act, courts can go into 
the question of validity of election on 
the grounds of corruption and can set 
-aside an election or declare an election 
void. But the question of disqualifica­
tion used to be left to the Election 
Commission on whose opinion the 
President was acting upon. Now we 
make the opinion of the Election Com­
mission purely consultative and not 
binding on the President. In my opi­
nion this will not do and it is not con­
sistent with our democratic values and 
norms.

SHRI EBRAHIM SULAIMAN SAIT 
(Kozhikode): This is an amendment 
with regard to the disqualification of 
the Members of Parliament or Assem­
blies on the basis of corrupt practice. 
Mr. Stephen an eminent advocate has 
dealt with the matter at great length 
and to a great extent I agree with what 
he said. My amendment is simple; the 
Election Commission’s advice should be 
final. So far as I know the decision 
of the Election Commission with re­
gard to election matters were cpen to 
be questioned in the Supreme Court. 
By this amendment it is stated that the 
President will take a final decision 
after consulting the Election Commis­
sion. But he will be guided by the 
Council of Ministers; we amended 
article 13 to gay that there shall 
be a Council of Ministers with a Prime 
Minister at the head to aid and advise 
the President Who shall in the exercise

of that o$ce act in flXQfjfityett with 
such advicf. .So, the President will 
havje to act in juph cpse$ in accord* 
ance with the advice of the Council 
at Ministers. He will be a puppet in 
Abe jhands of the Cabinet and such a 
situation has to be ayoided. Therefore 
I .say that the President shall consult 
the Election Commission and its advice 
should be final. You may even make 
Parliament supreme and not allow 
things to be decided by the Council of 
Ministers through the President. As it 
is, it means that the President is 
powerless and all those powers will 
vest in the Ministry.

SHRI PRIYA RANJAN DAS MUNS1 
(Calcutta—South): I partially agree 
with what Mr. Stephen said. I sincere­
ly feel that if the article is amended 
in the way suggested, it will be a fan­
tastic provision for the future. At 
present the qualification or disqualifica­
tion is decided under the Representa­
tion of the Peoples Ad. Without 
attributing any ill motives to the high­
est chair in the Republic, namely the 
President I should say that if ihe deci­
sion to say whether somebody is quali­
fied or disqualified is left completely 
to the President, taking only the advice 
of the Election Commission, may be 
tomorrow there may be some political 
interpretation and some political moves 
in favour of candidate x or y. The 
reason is simple. We know how the 
President is elected in our country; no 
doubf is a democratic way. The people 
know in general that the President also 
is questioned or chased or challenged 
during the time of the election and 
immediately after the election is oves, 
the same people accept him as the head 
of the State. But in a Parliamentary 
system the political will and political 
wish of a group or a party at that 
moment does not come in tne way. 
Now, supposing a Member who has been 
disqualified belonged to ‘X* party and 
be makes an appeal and submission 
to the President to withdraw the dis­
qualification in his case and suppos­
ing the President partially does that 
without makfcg any door qpen for 
him, that Member then directly en-
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fan patronage of the Government or 
the Council of the Ministers. But tt 
a Member belongs to ‘Y* party having 
the itinfliir charges an appeal
aad if the charges ax* ultimately 
fwmd proved than the very concept 
«f President and the very concept 
ef our parliamentary system will be 
eroded and the fibre of democracy 
’wta tarther be loosened. For that 
reason, I feel that In a matter like 
this, it is very clear for all of us to 
mention that the functioning of the 
President should always be demo­
cratic and Impartial. Why? It is 
known to all developing nation* speci­
ally India, that the big money plays 
the big role and where the big money 
plays a big role, it automatically In­
vites corruption and since it invites 
corruption, the question at that stage 
wiU arise as to make the complaint 
and prove the corrupt charges. Zt 
has also been found In our country 
that on some occasions when the 
President’s election was hdd between 
Shri V. V. Girl and Shri Sanjiva 
Baddy and between Shii Subba Rao 
and Shri Zakir Husain, the monopoly 
Houses in our country openly support­
ed Mr. Subba Rao to defend a parti­
cular class. But it la 'a great fortune 
that the people of this country and 
ijtt their collective wisdom did not 
support the monopoly Houses’ candi­
date. We believe in parliamentary 
system and we do not always think 
that we should be following a parti* 
cular pattern of political system or 
we should always have a like-minded 
person as the Head of the State. For 
example, some perspn belonging to the 
counter-revolutionary force or some 
other force whom you do not like to 
manipulate or manouvre at that stage 
can sit the head of the State and 
at that stage this Parliament may not 
be in majority or there may not be a 
majority rule of this party in various 
States. Then at that stage the pro­
cess of victimisation will begin. It 
can begin in a very big way and it 
can create a very serious situation 
in the country. At that time you 
will not he in a position to amend the 
provisions of the Constitution because

t&b Pariiamafit would adt bs in

So we should not only think .of the 
present situation but we should also 
think of the future, ’tbmttitof,* jfe 
such matters we should be yescy dear 
and specific.

New, la regard to the dlsqualifica* 
tion of the Members, it has bean spett 
out very clearly in Articles 102 and 
IDS of our existing Constitution. But 
I would like to know why a Member 
chooses to be elected to the Bouse of 
the People. Two things are very deer. 
One is that he wants to serve the 
people through parliamentary system 
and the second point is that 1m wants 
to serve the people through a parlia­
mentary system having some political 
ideas. Now, the charges are very 
dear, that is, there are corrupt prafr 
trees and other things. Bui let vs 
be very dear on one point. I wanted 
to bring an amendment to the Articles 
102 and 103 through a private reso­
lution, but some people laughed at me 
for this. The amendment waa if we 
wanted to make democracy more live­
ly and if the democracy waa to funs* 
tion under the parliamentary system 
and more actively, then the Members 
of Parliament must give first priority 
in regard to their duties to the people 
and the next priority should be given 
to other duties. There is a provision 
that if a Member holds office of profit 
he should be disqualified. I agree 
with that But without any disregard 
to any Member, 1 would like to point 
out that there are many Members who 
are engaging themselves as lawyer* 
jurists, doctors, etc. When they go 
before the people, they say that the 
country needs intellectuals and on 
that basis, they are elected by the 
people. But during their parliament­
ary career, when the session is oa 
whether It is an emergent session or 
war-time session, and when the busU 
ness goes on in the Houses you will 
find them utilising their intellectual 
wisdom to build up their empire 
either in the Supreme Court or in a 
university or in a nursing home; they 
axe giving their priority there, X say, 
have priorities. When the session is
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p, the .M ptfr I* eoai&tutiosaaBy, 
* 1%  committed to
m  his constituencŷ  I know w a 
lember of Parliament, I can get extra 
idvantag* in judiciary using my 
Parliamentary Status thereby depriv- 
ng the cause of the people. X do not 
iî parff fteir wisdom. Now, you are 
>ringing forward a provision arming 
he President with one more extra 
power to decide whether a Member 
Is Qualified tree from corrupt prac­
tices or not So my amendment was 
rery simple. If you at all feel that 
there should be some institution, let 
there be an election tribunal headed 
by the President of the Republic. It 
bKoii!̂  consist of the members of the 
Election. Commission and Chief Jus­
tice of Supreme Court including the 
Chief Justice of High Court where the 
member belongs as members of the 
tribunal. If there is a dispute or tie 
in the decision of the majority mem. 
bers of the Tribunal then only the 
President's own decision shall be final. 
Otherwise, the President shall an­
nounce the decision having the majori­
ty opinion from the Tribunal.

SHRI M. XATHAMUTHU (Naga» 
pattinam): The clause 20 of this Bill 
seeks to amend Article 103 of the 
Constitution by adding one more 
ground for disqualification of the 
Members. This is a welcome move. 
Everybody knows and nobody can 
deny the role of money during elec­
tion time. SO, the corrupt practices 
during elections, whatever may belts 
form, should be put an end to. But, 
here the question Is, who is to be em­
powered to take decisions on such 
matters. Our amendment number 463 
9eeks that the House to which the 
Member belongs, shall be competent 
to take the decision and its decision 
shall be final. This would be the cor­
rect approach. But as per clause 20 
of the Bill, even after modification of 
Article 103, the authority is vested in 
the President. In our opinion, it 
will be proper and appropriate if 
the ease of the person found guilty 
of corrupt practices is taken up 
by the House to which the Mem­

ber belongs, instead of its being 
referred to the President. When we 
accept the concept of Parliament 
being supreme and when we have 
promulgated the democratic way of 
functioning, I cannot understand why 
we should hesitate to give the right 
to enable the House to take a deci­
sion on the conduct of its own Mem­
bers. We feel that this Article should 
be amended in this manner. It will 
strengthen the supremacy of Parlia­
ment. So I request the Law Minis­
ter, on behalf of the CPI group to 
give thought to our amendment and 
accept it.

As our amendment No. 464 is of a 
consequential nature, I need not ex­
plain further.

I again request the hon. Minister 
to accept our amendment.

THE MINISTER OF STATE IN 
THE MINISTRY OF LAW, JUSTICE 
AND COMPANY AFFAIRS (DR. 
V. A. SEYID MUHAMMAD): In re­
gard to the amendment which has 
been proposed by Mr. Indrajit Gupta 
and his friends, we have considered 
the matter. The Swaran Singh Com­
mittee had recommended it after a 
sober consideration we have included 
this provision, as proposed in clause 
20. No sufficient reason has been 
given to change our proposal.

SHRI C. M. STEPHEN; Is this an 
adequate reply? We are also here 
in existence in this House—not only 
the CPI group, as MPs. We have 
moved amendments and spoken on 
them.

MR. DEPUTY-SPEAKER: He
thought that that was sufficient for 
you.

SHRI H. R. GOKHALE* I have 
heard the arguments of my friend, 
Mr. Stephen and the other arguments

• also. And I had the good fortune of 
knowing these points, because he had 
briefly discussed them with me earli­
er. I do not think the difficulty 
which Mr. Stephen mentioned, would
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arise if we take the whole scheme 
into account. It it true that the pre­
sent amendment is for Article 108; 
but we have also to consider the 
scheme contained in Articles 102 and 
108 and then go to Article 826. If you 
look at Article 102, the disqualifica­
tions referred to therein—I need not 
read all the disqualifications—are 
“lor being chosen as” and “for being” 
a Member. There is a distinct differ­
ence between a disqualification on 
these counts, and a disqualification 
which arises after the election. There 
is a clear dichotomy, that in Article 
102, In respect of those 8 or 4 matters 
which are mentioned there, it is * 
disqualification for “being chosen” or 
for “being” a Member i.e for conti­
nuing. For example, a man may be­
come insane after becoming a Mem­
ber. He can become insane subse­
quently; he can, e.g. hold an office of 
profit afttr being a Member. That 
will disqualify him. Article 102 
which deals with “being chosen” and 
“being” , iti not touched. So far as 
Article 103 is concerned, we have a 
clause in the amending bill—and I 
am particjlarly referring to clause 
K b )—viz. the new clause. It is not 
there in the existing Article 103. 
Now, a reference to ‘corrupt practice’ 
is already there in Article 326. Arti­
cle 326 in fact contains this I will 
read only the relevant portion;

“The elections to the House of 
the People and to the Legislative 
Assembly of every State shall be 
on the basis of adult suffrage;.... 
law made by the appropriate Le­
gislature and is not otherwise dis­
qualified under this Constitution or 
any law made by the appropriate 
Legislature on the ground of non­
residence, unsoundness of mind, 
crime or corrupt or illegal prac­
tice,....'*

Therefore, there has to be a law in 
respect of a corrupt practice under 
326. It is true that with regard to the 
disqualification arising as a result that 
of a corrupt practice having been pro­
ved under the existing law, the method 
which was provided for is not the

same as the method which is provided 
for here. One may argue thit thi* 
method wWch we ate proporita# it 
good or bad, but there U a difference 
between the two methods.

It is also true that under the exist­
ing law relating to elections, the Re- 
presention of the People Act, after the 
amendment made by adding section 8A, 
the question of a person being dis­
qualified from being chosen pr conti­
nuing as a Member was taken out of 
the purview of the courts. The original 
position was that if the courts came to 
the conclusion that a corrupt practice 
had been proved, they had no Choice, 
the disqualification for a period of ^  
years automatically followed. That 
was amended, but it was said that the 
power of the courts to determine 
whether an election is void or 
invalid on the ground of an alleged 
corrupt practice would remain. Even 
now that position is not touched. 
For example, this does not mean 
that you cannot go to a court for a 
declaration that an election is void 
on the ground that a corrupt practice 
has been established It is still the 
function of the court, but the question 
os to whether, as a consequence of 
the proving of a corrupt practice in a 
court of law, a disqualification should 
follow or not is the only thing which 
is provided for here.

SHRI C M. STEPHEN: Is that not 
provided for in section 8A of the Re­
presentation of the People Act7

SHRI H. R. GOKHALE: If you
look at the clause, it takes into 
account these things:

“ (b) as to whether a person, 
found guilty of a corrupt practice 
at an election to a House of Par­
liament under any law made by 
Parliament, shall be disqualified tor 
being chosen as.......”

There are two things. After a person 
has been proved guilty of corrupt 
practice, the President says that this 
corrupt practice is of such a grave
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magnitude that the perron should not 
be ttititled to be choson at all. He 
can do that. The second- part is:

and for being a member of 
either House of Parliament, or of a 
House of the Legislature of a State, 
or as to the period for which he 
shall b,e so disqualified,---- ”

I may give an extreme case only to 
illustrate the point. Supposing the 
excess of expenditure is one rupee. 
Technically fllat is a corrupt prac­
tice, and the courts have no option 
but to declare that the election is 
void, but taking into account the fact 
that the so-called corrupt practice is 
so insignificant, the President may 
decide that the man should not be 
disqualified from being chosen as a 
Member. He will go out so far as 
the House to which he was elected 
was concerned.

Take for example Mr. Chawla's 
case. The House is aware that the 
excess of expenditure was only 
Rs. 200 or Rs. 300, but the disqualifi­
cation automatically followed. Under 
the existing law, the Election Com­
mission took into account the circum­
stances and removed the disqualifica­
tion. But supposing a by-election 
takes place, then the removal of the 
disqualification only means that Mr. 
Chawla is now entitled to be chosen, 
he can stand for an election, that the 
disqualification is not so complete that 
he cannot even be chosen. There­
fore, the question of choosing not only 
comes before the election but ulso 
subsequent to an election. That is 
why the word “chosen” is used.

There is an authority giving the 
power to decide as a result of enquiry 
made by the Election Commission 
about the corrupt practice, and if the 
corrupt practice is such that there 
should be a complete ban on the 
member coming back to the House, of 
course, on another election... (Inter­
ruptions) Therefore, I had men­
tioned that he did not automatically 
continue to be a Member of the 
House. The second thing is about the
p®*0*  .iJsfcM

13 hvs.
SHRI PRIYA RANJAN DAS 

MUNSI: I could not follow.
SHRI H. R. GOKHALE: If the

election is set aside; if it is void,— 
the President does not say that he 
would, regard the election as valid. 
He is not going to do that—if the court 
has determined so because the cor~ 
rupt practice has been proved; the 
only question is whether his disquah- 
flcation for being chosen as a Member 
should attach; if it should attach, 
then how much it should be. In a 
given case, the fact may be that there 
is a very insignificant lapse on the 
part of a Member. Therefore, it is 
not completely barring him from 
fighting another election, and he can 
come if he gets a chance, that is, if 
there is a by-election or the next 
election. It is also possible that his 
disqualification should be there, but 
not for too long a period—six years 
or four years or five years. Here we 
say it is one yeai. Even in that one 
year, he can stend for by-election. I 
am just giving you an illustration.

The third thin*: is about the re­
moval or reduction of the period. 
(Interruptions) There is no quarrel 
at all. I am not quarrelling with you. 
You are also not quarrelling with 
me. Since the question has been 
raised, I think it is better that I 
should try to explain it. I know that 
you have not raised this question. 
But the last part regarding removal 
or reduction of the period is import­
ant. Now this disqualification is at­
tached In a fit case, if made out 
from a fact that there is a disqualifi­
cation, but it should be reduced, that 
power is given. When a disqualifica­
tion is attached, then comes the ques­
tion of reduction or removal of the 
period. There should be either re­
duction or removal. Now, these aie 
the powers which are given under 
this section. It is true that it is not 
the same thing under the law. (In­
terruptions). Let me finish this. You 
can ask your questions later on. Pro­
bably, I  am going to answer that 
also. I remembered it very well.
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Now, there i« a provision in the 
Representation of the Peop’e Act and 
it may be that in consonance with 
the constitutional provision, we 
cannot amend it now because this 
Constitution has yet to become a 
law. Till that time, we cannot keep 
it void. It may be possible that a 
by-election may take place, disquali­
fication may be attached and the 
existing provision of the Representa­
tion of the People Act may have to 
be used for such a purpose. But it 
may be possible that after the Cons­
titution Amendment Bill is passed, 
finally the President’s assent is given. 
Then the first argument is always 
there that if there is any statute which 
is repugnant to the Constitution, it is 
not the Constitution which is bad but 
the statute is bad. But we are not 
going into its legality. It may be that 
we will have to amend the Representa­
tion of the People Act. I do not rule 
out the possible thing which you have 
mentioned about the follow-up mea­
sures and to remove inconsistency, if 
there is any, when the time arises; 
the time is not now. It may be then 
that we will have to consider that posi­
tion

Mention was also made about the 
removal of disqualification etc or the 
election etc in respect of a corrupt 
practice That is why this is the first 
time that this power is being given to 
the President. Nowt what I was say­
ing was that in the existing provision 
the position was different. For 
example, the Election Commission 
had to give advice and the advice 
was bialing on the President It is 
so worded The language of the 
clause is that the decision of the 
President shall be final and the only 
obligation is to consult the Election 
Commission, but after an inquiry made 
by the Election Commission.

Now, an inquiry is made by the 
Election Commission for obvious 
reasons. Firstly, the President can­
not be expected to hold an elaborate

toquiry, to rift tvktoce, to wewd 
evident*, if rtecesaary. Therefore, it 
should be left to a body which is 
composed and constituted under the 
Constitution. As a result of the in­
quiry, the Election Commission Hfiay 
come to a certain view, whether a 
case is made out either for removal 
or reduction of disqualification or 
whatever it is. It is on the basis of 
that view which is really consultation 
that the President will come to a 
conclusion ae to whether this should 
be done or net although it is not 
peremptory or obligatory on the 
President to act on the advice of the 
Election Commission

We have corresponding provisions 
under the Constitution where, for 
example, although we have to 
appoint judges in consu'tation with 
the Chief Justice of India or in con­
sultation with the Chief Justice of 
the High Court, nobody has ever con­
tended nor it is possible to contend 
that consultation means concurrence 
Here, also, it does not mean con­
currence That is quite true. But 
it does not happen As a matter of 
practice, I can tell you, as a person 
who has been dealing with it, invari­
ably, we do not disregard the advice 
given, after inquiry. Therefore, it is 
not expected that the President who 
has not himself held the inquiry, who 
has not heard the witnesses, etc wfLI 
interfere arbitrarily in the advice 
given by the Election Commission I 
think, you can rppose that much con­
fidence in a higher authority or, pro­
bably, the highest authority in India 
I do not think there is any difficulty 
about it.

AN HON MEMBER: Does the
executive come into the picture?

SHRI H R. GOKHALE- Actually, 
in the case of the appointment of 
judges, it is really the executive but 
the executive also does not go against 
the advice. I do not expect that the 
executive will do so where an elabo­
rate inquiry is made.



5? cow ttttfOMi 18Hfc <5AKA) . <44ft Am#.) JWB 58

-fltift D M  lA U ^ be an arbitrary 
act, «ftw? who is  to guarantee 
that tite’&Mttsm Ocntettaloa <alao 
witt ®ot act srbitratfiy. AU thews 
bodies ate ansmed mainly by human 
beinffs and there is no guarantee that 
a judge also does not behave arbi­
trarily. But wo do hope and, I 
think, it is true that they do not In 
moat cases, rather than few, we go on 
the assumption that all functions and 
duties cast on an authority under the 
Constitution are performed honestly 
by it and in good faith. That is the 
basis of the present amendment. With 
all respect to my friend, I do not 
think any amendment in that is 
necessary.

f a f f i r  f * w  :  o t i w t s t  
t  *fsrr *arr$?rr 5 fo

% vft |  mts
*Ft WF1% f  1 ftprfVqrtff

^ w  tat*
I  fa w  ftrfCT n̂r 1 #  qrr

1 $*rr *f t %  *r *rt
T|*ft wtPr %rf

<rc | 1

MR. DEPUTY-SPEAKER: That is
a different question; that is the cons­
titution of the Election Commission.

f a 'T f t f  f t r « r  . i * t r
^ r r  *rg $ ftr anfhrr
gsfta ^  «rr 51$ *rr£ vr farRor t o  

farctfr sftff *ft 
fr  *5  t*TFnrR | q k  It 

«n*ft tft  W  1 aft %
^  fir#** I  1

MR. DEPUTY-SPEAKER: That
does not come in here.

SHRI C  M. STEPHEN: I would 
Uke to get answers to two specific 
Questions. The Law Minister said, 
what is contemplated Is with respect

tar future elections, that is to say, it 
is not contemplated that in spite of 
the removal of the disqualification, it 
is not expected that on the void elec­
tion, he can cone bade. If t&at is 
so, why should these two words be 
there, “for being chosen as, and for 
being,’* .. *.

MR. DEPUTY-SPEAKER: . . “for
being** for the future.

SHRI a  M. STEPHEN: “for being” 
is a current fhing. Once a disqualifi­
cation goes, it goes without saying 
that you can contest and come back. 
The disqualification stands between 
you and your entitlement to contest 
an election. Then the disqualification 
goes and you can contest.

MR. DEPUTY-SPEAKER: ‘For
being* in the future.

SHRI C. M. STEPHEN: That is not 
the meaning. It is stated here also.

SHRI H. R. GOKHALE: This is a 
thing which comes in the earlier 
Article also. Moreover, there is 
really no contradiction because it may 
happen that in respect of corrupt 
practice, that is not, under the law, 
only excess expenditure or bribery 
but there are many things which 
come under corrupt practices under 
the Act and some corrupt practices 
can be proved after a Member comes 
to 'being* there. Then the question 
can arise in the court as to whether 
he should continue or whether he 
should be chosen or not. In any case, 
this is something which has been 
interpreted many times and it is 
already thfefe in the other provisions 
of the Article. I don’t think there 
can be any difficulty.

SHRI C. M. STEPHEN: It sayv
found gnilty of corrupt practice at 
an election to the Houses of Parlia­
ment tinder any law made by Parlia­
ment*. It is not as If some proof 1* 
taken or some evidence it takes in 
other proceedings. And the courts 
a** barred with respect to the vali-
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dlty of the election: it is only ©a Id  
election petition somewhere end not 
otherwise. It «wy» ‘found guilty of 
corrupt practice et on election to the 
Houses of Parliament’ end *» election 
to the House of Parliament i* out of 
bounds for a court because under 
Art S27 it is clear, as sub-Art. (b) 
•ays, that no court shall call in ques­
tion any election except by an autho­
rity fixed up by Parliament. There­
fore, it is that alone which is meant. 
Therefore, if somebody is found guilty 
of corrupt practice in a trial in an 
election petition matter, then the 
question arises as to whether he 
should be chosen or whether he 
should be allowed to remain in the 
House. That is the question. It is not 
in the future but the present.

MB. DEPUTY-SPEAKER: ‘For
being’ and, after being elected, to be 
a Member of the House.

SHRI H. R GOKHALE: I thought 
1 had mentioned it, but if you look 
at the new proposed clause,—you 
have to read (a) and (b) together 
[although I earlier read only (b) be­

cause I thought the only problem was 
about corrupt practices]—it says ‘as 
to whether a Member of either 
House of Parliament has become sub­
ject to any of the disqualifications 
mentioned in Clause 1 of Art. 102’. It 
is not a corrupt practice; these are 
disqualifications which are incurred 
by a Member of Parliament after 
becoming a Member of Parliament.

SHRI C. M. STEPHEN: It can be 
a corrupt practice under sub-article 
(e) of Art. 102. It says ‘if so disqua­

lified by or under any law made by 
Parliament* i.e. if he is disqualified 
under the Representation of the 
People Act. This is covered by Art. 
102.

SHRI H. R. GOKHALE: I I 
have understood my friend very  
■well. The whole point is that si 
ton can incur disqualification after

being a Member and then the ques­
tion arises whetfcer he should be dis­
qualified tram Being a Member or not. 
And Art 102 also has to be taken 
along with clause (b) where three or 
four disqualifications are mentioned. 
Some of these are capable of becom­
ing possible after a person has be­
come a Member. I think there is so 
difficulty about this.

SHRI C. M. STEPHEN: My main 
point is this. Section 8(A) of the 
Representation of the People Act 
takeB care of this; it is practically the 
same. Why do you think that this 
Section 8A is not sufficient and that 
this 8A must become part of the Cons­
titution. This Section says:

“The ca9e of every person found 
guilty of a corrupt practice by 
an order under Section 99 shall be 
submitted, as soon as may be, after 
such order takes effect, by such 
authority as the Central Govern­
ment may specify in this behalf, to 
the President for determination of 
the question as to whether 3uch 
person shall be disqualified and if 
so, for what period.”

Section 8A of the Representation of 
People Act provides for that. Why 
do you want this Clause to come into 
the Constitution of India? Do you 
think that this cannot be sustained 
under the Representation of People 
Act? If the Representation of People 
Act can take carc of this, why should 
it become a part of the Constitution 
of India? Why should the Constitu­
tion of India bear an appearance as 
though, in respect of the person found 
guilty of corrupt practice, the dis­
qualification must be removed and 
all that? Why should that become & 
matter of Constitutional anxiety and 
solicitude? This Act can take care 
of it. Why do you think that it must 
become a part of the Constitution of 
India?

SHRI H. R. GOKHALE: I have 
myself said that there is an Act. It 
may be, after this Amendment comes



Conriitclfei KAttftKA 8, 1886 <SAKA) (Uth Amdt.) BUI 6*

into «fiect, we may have to amend 
the Act to bring it in line with the 
Constitution. But we have to keep 
the Act in force. Until this Constitu­
tion Amexl9ment Bill is passed, this 
will not take dSect. And there can­
not be a void. Meanwhile, if a by- 
election is held and some election 
petition comes, we cannot say that 
there is no law an this. We will 
■mend the Act after examining it; if 
there is any inconsistency, we will 
correct it.

The other point was: why do we 
want it in the Constitution, why is 
this law not sufficient? There is only 
one single answer for that. We are 
making tlfe decision of the President 
final The point is, here, the possi­
bility of any judicial or any other 
authority going into this question is 
not there. This can be done only by 
an amendment of the Constitution.

MR. DEFUTY-SPEAKER: Now
we take up Clause 21.

Clause 21—(.Amendment of article 
105) . i

PROF. S. L. SAKSENA: I beg to
•nove:

Page 6, line 31,— 

add at the end—

‘*or be defined by it" (59)

SHRI C. M. STEPHEN: I beg to
nove:

Page 6, line 30,— 

after "from time to time” insert—

"be defined by Parliament by 
law and until so defined shall be 
such as are in force Immediately, 
before the commencement of 
■action 21 of the Constitution 
(frortjr-fourth Amendment) Act, 
1979 and such as inajr” (114)

SHRI M. C. DAG A: (Pali): I beg to 
move*

Page 6.—

for lines 28 to 31 substitute —

“ (3) in other respect the 
powers, privileges and immunities 
of each House of Parliament and 
of the Members and the Commit­
tees of each House shall be such 
as may from time to time be 
formulated by a Joint Committee 
of both Houses of Parliament 
consisting of ten Members of Lok 
Sabha and five Members of the 
R'ajya Sabha nominated by the 
Speaker of the House of the 
People and the Chairman of the 
Council of States and approved by 
a joint Session of both Houses of 
Parliament.” (339)

SHRI H. R. GOKHALE: I beg to
move:

Page 6. for lines 30 and 31, substi­
tute—

“of each House shall be those of 
that House, and of its members and 
committees, at the commencement of 
section 21 of Ihe Constitution (Forty- 
second Amendment) Act, i976 nnd 
as may be evolved by such House 
of Parliament from time to time.”

SHRi INDRAJIT GUPTA: 1 beg to 
move :

Page 8, line 30,— 
for “evolved’ substitute—

“laid down by law.” (465)

SHRI C. M. STEPHEN: Whatever I 
had to say, I spoke at the consideration 
stage, and I am happy that the points 
made have been taken care of, at least 
partially.

There is only one point which re­
mains and on which I would like to
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get an explanation. Under the article, 
as it is today, the Parliament can pass 
an Act and spell out the procedure of 
both the Houses, and the provision is 
now taken away. Js it because the 
word Evolution’ will cover an Act of 
Parliament also? Why should that 
provision for Act of Parliament be 
taken away? Could it not be interpret­
ed to mean that hereafter Parliament 
will not have the power to pass an Act 
for the purpose of regulating the proce­
dure of this House? This is the only 
point on which I want to get an ex­
planation.

I am thankful to the Law Minister; 
the sentiments expressed with respect 
to this Clause have been taken care 
of and an amendment has been moved.

SHRI M. C. DAG A; I have moved 
an amendment. This amendment is 
very clear on how the powers, privi­
leges and immunities can be decided: 
there should be a Joint Committee of 
both the Houses which should go into 
these and after that, when the Com­
mittee comes to a decision, then it may 
be placed before the Joint Session I 
have suggested this in my amendment 
No. 339:

"In other respects, the powers, 
privileges and immunities of each 
House of Parliament and of the 
Members and the Committees of each 
House shall be such as may from 
time to time be formulated by a 
Joint Committee of both Houses of 
Parliament consisting of ten Mem­
bers of Lok Sabha and five Members 
of the Kajya Sabha nominated by 
the Speaker of the House of the 
People and the Chairman of the 
Council of States and approved by 
a Joint Session of both Houses of 
Parliament.”
This is my suggestion.

MR. DEPUTY-SPEAKER: Each
House is master of its own rules, you 
do not mix up.

PROF. S. U.jSAKS$*A;
Speaker, JSir, Article„ 103 S?e*ds 
Wder: , , s v

“(1) Subject to the provision! tsf 
this Constitution and to the rales 
and standing orders regulatihg the 
procedure of Parliament, them shall 
be freedom of speech in Parliament.

(2) In other respects, the powers, 
privileges and immunities of each 
House of Parliament and o f the 
members and the committee* of each 
House, shall be such as mav from 
time to time be defined by Parlia­
ment by law, and, until so defined, 
shall be those of the House of Com­
mons of the Parliament of the United 
Kingdom and its members and com­
mittees, at the commencement of the 
Constitution.”

So many years have passed since 
1950, when the Constitution came Into 
being, but the powers, privileges, etc. 
of the Parliament and Members have 
not yet been defined. Now, by the 
proposed amendment to this Article, 
the following is to be substituted for 
Article 105(3):

“In other respects, the powers, 
privileges and immunities of each 
House of Parliament, and cf the 
members and the committees of each 
House shall be such as may, from 
time to time, be evolved bv such 
House of Parliament."

Again, the word ‘evolved* is there. I 
want that the powers, privileges, im­
munities, etc. should be defined and 
not left like that. That is, what I want 
to submit, and I have moved my 
amendment for that purpose.

SHRI H. R. GOKHALE: Mr. Deputy- 
Speaker, Sir, by the amendment that 
1 have moved, there is a change in the 
clause proposed in the Bill. The clause 
in the Bill la:

“In other respects, the powers, 
privileges end immunities at eacSx 
House of Parliament, send ot t o  
members and 9m csnanittaes cf «tcfc
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House shell be such as may, from 
time to time, be evolved by such 
Bouse of Parliament”.

Ve are aware that in the existing pro- 
irisions,'.there is a reference to the 
privileges of the House of Commons 
and it was thought that after all these 
years to continue the reference to a 
foreign legislature in our Constitution 
was not a very good state of affairs. 
Therefore, it was first thought that 
this reference to the House of Com­
mons should go from the Constitution. 
But then it is also true that there are 
many situations, where probably we do 
not have precedents in this House or 
the other House and where we have to 
go to precedents elsewhere. And that 
elsewhere would be the British House 

>%£ 'Commons because that is the pattern 
which we are following. While, there­
fore. removing the reference to the 
House of Commons—it was not there 
in the original proposal—we now say;

“ .......of each House shall be those
of that House, and of its members 
and committees, at the commence­
ment of section 21 of the Constitu­
tion (Forty-second Amendment) Act, 
1976, and as may be evolved by such 
House of Parliament from time to 
time.”

We know that, at the moment, the 
privileges are those which are of the 
House of Commons. Therefore, in 
effect, until Parliament devises its own 
privileges and also of its committees 
etc., we can still look to May’s Parlia­
mentary Practice or the privileges of 
the House of Commons, because they 
are the existing privileges. Therefore, 
the existing privileges are continued 
without making a reference, which we 
do not like, to a foreign legislature, 
but that also is subject to 'as may be 
evolved by such House of Parliament 
from time to time*.

Now. it does not mean that we are 
bound for all times to come by the 
Privileges of the House of Commons. 
Tbis House can evolve its own privi­
leges and those will be the privileges

of this House, its Committees and its 
Members.

Now one point and a valid point has 
been made by Mr. Stephen just now. 
In fact 1 had it in mind but he has 
highlighted it by his amendment and 
that is that we have not said here or 
anywhere “until Parliament, by law, 
provides’. Therefore, the possibility 
that Parliament can provide fpr the 
privileges whenever the law is made 
can also be considered and this is one 
of those clauses to which I referred 
this morning when you weie not 
here and I said that in res* 
ponse to the views given by the 
hon. Members I might have to nave a 
second look art some of my amendments 
and if thought necessary, can bring an 
amendment to improve the present 
proposal and all I can say with regard 
to Mr. Stephen’s suggestion is that this 
is one of those things. . . .

MR. DEPUTY SPEAKER: You are
not replying now. You are speaking 
on your amendment.

SHRI H. R. GOKHALE: My amend­
ment does not include this. Therefore, 
I am replying to his amendment

MR. DEPUTY-SPEAKER; That stage 
will come later because others are yet 
to speak. I called you to speak on 
your amendment because you have 
your amendment.

SHRI H. R. GOKHALE: I am sorry 
I then withdraw.

So far as my amendment Is concern­
ed, I have mentioned the provision and 
that is the intention of it.

*SHRI S. A. MURUGANANTHAM 
(Tirunelveli): Mr. Deputy Speaker, 
Sir, i  rise to speak on my amendment 
No. 465 to clause 21 and also 470 to 
clause 34 which say that the powers, 
privileges and immunities of the Mem­
bers of Parliament shall be laid down 
by law. .. .  (Interruptions)

SHRI INDRAJIT GUPTA: Mr.
Gokhale, the hon. Member is speaking

*The original speech was delivered in Tamil.
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in Tamil. I think you better try to 
follow his arguments.

SHRI H. R. GOKHALE: Sometimes 
the difficulty is that an hon. Member 
on the opposite is speaking and some 
member this side comes and talks to 
us. People think that I am not listen­
ing to the speech but that is not so.

MR. DEPUTY-SPiEAKER: This is
unparliamentary. Side talk should not 
have precedence over an hon. Member 
who has the floor of the House. But I 
see your difficulty. That happens 
sometimes.

SHRI S. A. MURUGANANTHAM): 
Mr. Deputy Speaker, Sir, Amendment 
No. 465 to Clause 21 moved by our 
Party Members says that the powers, 
privileges and immunities of the Mem­
bers of Parliament shall be laid down 
by law instead of being ‘evolved’ by 
each House of Parliament. It may 
not be out of place to mention that we 
have moved a similar Amendment No. 
470 to Clause 34 which relates to the 
Members of the State Legislatures, 
Clause 21 seeks to amend Article 105(3) 
of the Constitution. Clause 34 seeks to 
amend article 194(3) of the Constitu­
tion.

Sir, it is really heartening to find, 
and it has to be welcomed by all in the 
House, that twenty-eight years after 
our Independence the unsavoury words 
like ‘the House of Commons of the 
Parliament of the United Kingdom* 
are being removed from our Constitu­
tion. It is an anachronism that free 
India’s sovereign constitution should 
have a reference to the House of Com­
mons of the Parliament of the United 
Kingdom. It was really shameful to 
be mentioned in the Constitution that 
the powers, privileges and immunities 
of the Members of the Lok Sabha and 
Members of the State Legislatures of 
free India should be those of the Mem­
bers of the House of Commons of the 
Parliament of the United Kingdom. I

heartily welcome the removal of these 
words from our Constitution. 1 should 
in fact say that respectability due to 
our sovereign constitution is being 
restored and, though belated it is, it 
should receive the whole-hearted wel­
come of all of us.

Sir, if a Member is arrested, there is 
a convention that he should not be 
handcuffed. In order to make this 
convention universal, it would be 
advisable to have such conventions in­
corporated in a legislation. Similarly, 
there is the convention that a Member 
of Parliament would not be arrested 
within the precincts of the Parliament. 
It might be all right on one 
side and on the other it might prove 
derogatory to democratic conventions. 
It is criminal to tear the national flag 
or our Constitution. If a Member re­
sorts to any such anti-national activity 
within the precincts of the House, he 
cannot be arrested under this conven­
tion, while it would be legal to atrest 
him forthwith. Such conventions 
should be incorporated in a law. giving 
clear-cut clarifications.

Sir, the Jana Sangh Member of 
R'ajya Sabha, Shri Subramania Swamy, 
in contravention of the laws of the 
land, is indulging in anti-national activi­
ties abroad and without the express 
permission of the Reserve Bank of 
India, he has been going to all the 
countries of the world.

MR. DEPUTY-SPEAKER: Order
please. I think I must stop you there. 
In the first place, you are talking of 
details of practices and procedures of 
this House. They do not come here 
now. Then you are referring to a 
Member of the other House. That is 
not desirable. I understand currently 
that the other House has set up a Com­
mittee to go into it. You should not 
bring it in here. This is outside the 
purview of this amendment. These 
are the details of practices and proce­
dures of Parliament These can be 
discussed at some other appropriate 
time, but not now.
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SHRI 8. A, MURUGANANTHAM: I 
am only saying that, If a Code of Con. 
duct is formulated for the Members of 
Parliament, the unconstitutional and 
illegal activities of the Members of 
Parliament can be curbed and if 
necessary their membership of the 
House can also be revoked.

In the most important and vital dis­
cussion that is taking place on the floor 
of this House, you And that only 30, 35 
members are present and participating 
In the debate. If there is a law stipu­
lating the compulsory presence of Mem­
bers of Lok Sabha in the discussion of 
Constitution Amendment Bills, then 
the presence of more members can 
easily be ensured in the House. While 
there is the Members' Salaries and 
Allowances Act prescribing the finan­
cial claims of the Members, I wonder 
why the immunities and duties of the 
Members should not be incorporated 
In a law.

When we are incorporating, through 
this Constitution Amendment Bill, the 
duties of the people of India, why 
should not the duties of the Members 
of Parliament be incorporated in a 
law? It would be conducive to effec­
tive functioning of the members, if the 
conventions we have evolved during 
the past 28 years are incorporated in 
a law—especially all the conventions 
relating to the Members of Parlia­
ment.

In this background, I hope that the 
Minister of Law would accept our 
Amendment which says that the 
powers, privileges and immunities of 
the Members of Parliament should be 
laid down by law.

MR. DEPUTY-SPEAKER: If you
want, you may reply.

SHRI H. R. GOKHALE: With regard 
to the amendment of Shri Stephen, I 
should not have replied, but I have re­
plied.

With regard to the observations 
made by my friend, they do nof arise 
on this amendment

Clause 22 -(Amendment of article USX

SHRI JAMBUWANT DHOTE: 1 beg 
to move:

Page 0, line 33— 
after “quorum” insert—

“of one-tenth of the total nunu 
ber of members" (561)

O T I W e ST H W r f s P F  5W T
5rrf«rr >̂ifd ^  fsram
% 44?  mfhrc 3r *n: tfr f  sfo  
sfwff % f w
|  1 srfa w  *rr aft
447T tfsfcrc 5s *r wrfasf? 
s ’PTrfsnF smfcT Sr m  3ft

t o
jftfaspr f w  t , sm tsn

J r  3§ ? T  STTTT T T V f t f g r V
sftr *r w  1 1

, mRwiste’ft
St fTJTT £  I

$ 0  <TTif «F»ft fk m m  fffV W eft I 
3ft <ET»ffa«T I  qsp

«w<IT«ra | 1 *13 
v w r  i p ® f»r ^  ^t»rr

ift f*r $
| 1

MR. DEPUTY-SPEAKER: Order, 
order. Why are you participating la
it?

SHRI JAMBUWANT DHOTE: To 
end parliamentary democracy.

MR. DEPUTY-SPEAKER: This la 
unfortunate.

SHRI B. R. SHUKLA (Bahraich): 
Every Member has taken an oath of 
allegiance to the Constitution at 
India. Hie hon. Member is speaking 
which is something derogatory to 
the dignity of this House. Therefore, 
he should be asked to withdraw his 
remarks or the remarks should be 
expunged from the proceedings.
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SHRI D. BASUMATARl: It should
not be expunged.

MR. DEPUTY-SPEAKER: Order,
order, Have you to say anything on
that?

^  : snrrwrer 
«fffsniT% «pr*nwH

^  | i 3ft fswn: fc
t fk  5*  % f*R7T

7W5TT ft wvrr ^  frnfTcfr^
f̂har *row?rr j  ft g 

t% s ’T far̂ rrclf qft tsrt trt 
Tifsnrpfeft *ft «p w r  | i

MR. DEPUTY-SPEAKER; Just a
minute.

It is something much deeper, The
words should not be used in this way.

Before each Member takes a seat
ih this House, he has to take an oath.
You must have taken that oath.

SHRI JAMBUWANT DHOTE:
There is freedom of speech also.

MR. DEPUTY-SPEAKER: I have
to give a ruling. I was saying that
before each one of us takes his seat
In this House, he takes an oath. You
have taken that oath. It says:

1, . . . .  having been elected a 
member of the House of the People
do swear in the name of God/Solem­
nly affirm ....’

—whichever way you like—
*... .that I will bear true faith

and allegiance to the Constitution
of India as by law established and
that I will faithfully discharge the
duty upon which I am about to
enter.*

’therefore, you enter upon your duty
here as a Member of Parliament and
Parliament is the comer-stone of our
Constitution. You have taken that
oath. Now, for any Member to say
that all this is farce or to say that

he is here to end democracy, Is most
unfortunate. I am requesting you to
withdraw those remarks and if you
don’t do it, I have the only alterna­
tive of expunging them from the pro­
ceedings of the House and ask you
not to repeat this thing.

SHRI JAMBUWANT DHOTE:
Article 19 says this:

‘All citizens shall have.the right
to freedom of speech and expres­
sion’. ■ J

I am using it.
MR. DEPUTY-SPEAKER: Please

sit down. This freedom is subject to
the oath you have taken here, as a 
Member. I am not talking of what
you say outside this House. But here
in this House you have taken a cer­
tain oath. I would request you to
withdraw these remarks because they
will go against your own oath and
also it is disrespectful to the House.
If you don’t do it, I will have to ex­
punge these remarks, I give you the
choice.

SHRI JAMBUWANT DHOTE: I
withdraw my words.

SHRI D. BASUMATARl: Don’t be
so excited when you speak.

anvra : w iw w
s f t r a T *  <t t  s r f t %  t f k

w m ^ f  i
22^  *R T T3r  $  *TRT 3TI%  ? f t
m  *  spVt 'tfta #  ?i$r i

grrwra qfirt qr ^

3 $  v n N i f t  ^  !T ? s > 5s r  * w  #
faw  vr t  I

5* v t  W f  * w  fa*** ^
I  ^  fBpr 3  &  w r

wr w CWr t  i w*k
w tm q fo ft (  ft? &  f t
tft vrfT  w if, «wr tr
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«PTT | fW «WT | I
ira £  snri^r tit 

*ro 12ft i s  f a r *  «n: $3  v i t  
iNhrar Pmtt w^rr fa 
**r % nwrawit % Jrnrfaff *

*t * *  *T TO SR* *
^3rr | t o  ^  «n* ^  <re 
fa*KT V& % 3̂TT | t tfS* 
sa w  3ft as* 3r *ri% | *rfr 
Star |  fa  aft sn rfw  snrc t , 3ft 
^ r  %  % w r  f , ’sft 
<rc $3 *r: «i*tosT % fsren: ^  
t o  f®  fasf'f fayrsir i ^
*rr^ for fa sfasrpr Sr wife^s*
io o  *r Pro **s  wtoRflr %
^  apt^fejppr for* fa^r ?ft to  
qr finrrc f w  «rr t o  «f?t «rr fa 
staffer srsrraf̂ r ^  s*r | ?rt
TO tit 3ft *rfw«r i m  ^rf^r,
TO s** aprcrr % fa*%<nr 
sjfrr ^rf^ , sr^rr ^nsrcn:
^rff^r i f « n fP w w % O T « r w iw ^
< r *  3 < l k  4 q : »  t o
100 3r & $ * t  strstpt fam *r 1 

is  % irrfe^r 100 %
3 t o  4 w  ^  3TT

? I VT̂ fyiT WPB *V 3pfc#OT*TC
*t 3ft to** r̂rPr̂ r fa*rr *r t o * t  
3|vr *r| «rr fa *̂rr* *rc* *rfwr 
arrw T f̂ft ^rf^r t o  ^  ^nr*r 
I ?  f a q  s r r f b r a  100 %  4 *m  3 t o  
4 ^ r ^  $ 1 tfwrc 3 *r *r$r »wr t  i

“Until Parliament by law other­
wise provides, the quorum to con­
stitute a meeting of either House 
ol Parliament shall be one-tenth of 
the total of Members of the House."
t o  #«HFT 4 5  i  :

“If at any time during a meeting 
o f a House there is no quorum, it 
shall be the duty of the Chairman

or Speaker, or person acting as such, 
either to adjourn the House or to 
suspend the meeting until there is 
a quorum".

SHRI K. NARAYANA RAO (Bo- 
billi): I rise on a point of order. The 
scope of this clause is limited. He 
has taken more time.

MR. DEPUTY-SPEAKER: He is 
the only person on this. So, I have 
given him a little more time.

SHRI K. NARAYANA RAO: Rele­
vancy is a casualty!

MR. DEPUTY-SPEAKER: He is
speaking on the provision which you 
want to remove. Let him speak on 
this. , 4

« t  * f is  : * R  STPT

3 t o  4 W T  t  5^ F T  t o  WT
|  1 3;q r  $ * r t  r *ft ^

| 1 anrnr ift ftw 4 <r §  «rr 
q ^ r% ^ fe r r| is r? 5 T < i5 | fa fa ^  

tit wrsnRsrt? ^rv?:«vM ¥^  
^ H 5^ t r w i % 3i ftw T  w a r l ?

^  f  5̂ f % facr, z t  ^
t o  f t  %erfr «w?n vrftwrr
firfailr  ̂ w ist % faqr iTcrarraT #<par 

fw?fr srPrftiw sprr w x 
*ftr? V3r̂ r | ?

w  w  a
« ? 5? t  |  r f t  ^  ^ T t T ^ T T V f 17̂
»TT*T |  ^ t  fiW TC %  f a q

w r f t  f l e f t  |  i

: ?W * *  if
^ w t  j

sit Ŵ SRHft : ĈT IPHTfY
»rq f  t t t i t  WHT f ®  iRff
I?

: m t o  t  sftrf
t»  w  % fwwrx ^  1 wc*
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Wig]

wr *nprr • 5t»R  
% *rcf ffcft *ik fcfcre m  
*rro[»ii *ftr firrr *tftor % *r$ *w 

^ n f t  1

*T̂ toT, snrc s? % fo fsra% 
assst wt T ^ T w f % zttf 

v r «f.T ^sjt | ^  TfR ?f?r ^ fafc 
f f a n f i T *  T i f f ?  %  V  ‘T > W  ^  f a * t
*np ?r£t * £ * ,  ^  * t  *faST *PT*f * c f t  5ftT 

3 - t f f f t  J  I W T  5* « l ? t  n r §  s * € t  ^  |  
f a  ^tTTT n ^ T  ^  S^T^t ?< ? 1 *r© tft*r 

^ * r  * t ,  ^ ? r  ^ r * r  ^  ? f  ? r^ r  T g f t  |  1 
**3T $*?$& sTfi'm̂ r % 'Terrier | srV. 

ir y ^ ;j «fr mzn ^ v?r f  f t  
w i  ^ t  ~$r |  a T T ? r  * f t  w f s r q  
s t  1 1 eft ^  v * f  s*\€t ^ 3pr v«r%

1 ^ ‘«rr
5?-% * i  q** tfr wr ^ W f | ? #  
BTTr?rr  ̂ f t  IT frqT^ffd t*ft**ft 
far̂ n^Trfr | f^*r totSt it 
s t t  f t F p f ^  v T i n r  1 1 e f t  f a r e  w r  a r ^ r
|  f t  J T ^ t  5 5 0 * f t r  7 0 0  t ?  1
* r f c  *fY < ? T  ^ I T n T  f t  I  e f t  ^  f a j f t
grsn iw x vh  &; ft q*̂ rfanr
s-r<r fr»Tq- <r̂ r s«rNcr *f5ft #  w^<
if *5  V* cPT W  cftfa* sfa  9T5 Jr 
AS* jf §r %tt& *ft< WTt I

SNTTCTt « P t  W fiT5T *T 
W T ? t  %  f t q  * f t  p - « R ! ? T  S T R T t I  I
w n r  * *  * r r a  %  f a * r  s p t t *  * r f t  x® 
? f t f « R ^ s r » n 9f t T t ^ C T  t f t f o f t i  S r f t *  
o n  3*  s r o r n s f t  |  c rs r  ? n ?

v t T * r  o t t o *  t  i j

STfoftfr 118  ( 1 ) ^  trr tfsfta* 
^  stptt | f t  -*»T®r$%” ftR -
firftRr ftirr grr̂  :‘

*$t w r  « m ^ r r  ? f t  f t r ^  
%  # s *  f t  o r t o  f t  * f r  

1 ^r»r p ffti ITT n’Rjfw
^ f * T R ^ t « ^ r  ^  ^ t  ^ n : « -jtt
* t  erm ^ 1 £  f t *  irmfhr

*p wwtt iftr »ft Jrj?r #  ?r>ir 
f  *  3  f c z S J  f ;  < t  - i f t  « T F p f k
5Ffhfii=r ^ rftr,! fjegtR |j 1

fTT̂ r 22 *t f 2T̂  vr stthtctft 
ft?rr TOT % TK JlRT fa t *  I  | VJtX 
'nftwrifeff t»ft^ft spt TORT I  fro <r* 

2,rr srtT SRTnfftU SiftaiT ,̂1 f^TT^ 
I  a r t  S r< T  q ^ .  ^ r ^ f t s n r  f ^  « r r c w * r
t  1

SHRI K. NARAYANA RAO; On a 
potfit of order. He is casting reflec­
tions on the Chair.

MR. DEPUTY-SPEAKER; He has 
withdrawn his remarks.

SHRI H. R. GOKHALE: The reply 
is very simple. The discussion on 
article 100 has already been finished. 
If under 100 clauses (3) and (4) are 
to go away, then to say that in art. 
118 there should be no provision for 
procedure for quorum would really 
mean that there is no quorum pro­
vided in the Constitution, not even 
under the rules. Everybody agrees 
that there must be some quorum. As 
to what it should be is to be decided 
after this clause is amended. Parlia­
ment will decide it. Therefore, what 
he argues by asking for amendment 
of art. 118 really goes against his own 
argument. It is absolutely necessary 
that the amendment proposed to 
article 118 should be carried out.

MR. DEPUTY-SPEAKER: We shall 
now take up the next clause. Before 
I go to the next clause, the Minister 
of Parliamentary Affairs wants to 
make some announcement.
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18J8 kn.
BUSINESS OF THE HOUSE—contd.

THE MINISTER OF WORKS AND 
HOUSING AND PARLIAMENTARY 
AFFAIRS (SHRI K. RAGHU RAMAI- 
AH): Thig morning when I announced 
the business lor the next week, some 
hon. Members suggested something and 
I said then that after the Business Ad­
visory Committee meeting was over,
I would announce the period of ex­
tension of the current sitting of the 
Lok Sabha. We are now scheduled to 
sit upto 3rd November. According 
to what has been decided in the 
Business Advisory Committee, there 
will be sitting of the Lok Sabha also 
on Thursday the 4th and Friday the. 
5th November.

CONSTITUTION (FORTY-FOURTH 
AMENDMENT) BILL—Contd.

N e w  c l a u s e  ZZA

MR. DEPUTY-SPEAKER: Do you 
want to move your amendment?

SHRI K. NARAYANA RAO: No.

«iV : wwwr

if *rrc> ^sp-srr
r '

i qraw  : wr *rn»
srnfr f  ?{

" f t i  t 100 *FT
3 t f k  4 |

i r  1/10 i f t s n  1
srTar sf vfir ?«i <r
i r N h m  t r  m r i  t  « R T 3r - s r f -  
> w r 3r  f i m *  ^  w  |  a t  $  
j w f t w  I r  w R a r l  ^  ^  S  * a * n
* T T f s $ < ^ T * T  * T  ^ T T  $  I 3R

*r *Tn 1 1 5a a*ir *««r q 
*r w  * $ ? $ » (

MR. DEPUTY-SPEAKER: Your
point of order is that there is no 
quorum in the House at the moment. 
I Bhall check it up. In the mean­
while let us carry on with business. 
We were on clause 2 3 .... (Interrup­
tions) You have raised this point; I 
have to find out; the Marshal is here 
and it is his duty to count whether 
there is quorum or not.

SHRI JAMBUWANT DHOTE: 
Where is the Minister of Parliament­
ary Affairs? Where is the Deputy 
Minister?

MR. DEPUTY-SPEAKER: When­
ever anybody challenges the quorum, 
it is my duty to check up and it is 
being checked up. After the figures 
are out, I will give my ruling. There 
are amendment to clause 23.

Clause 23— Insertion of new article 
131A. (Exclusive jurisdiction of the
Supreme Court in regard to questions 
as to validity of laws)

SHRI B. R. SHUKLA: I beg to
move:

Page 6, line 45,—
After “State laws” insert,—

“or any rule, notification or bye- 
law made by any State Legislature 
or authority in pursuance of any 
Central Law” (60)
Page 6,—
after line 40, insert—

“ (1A) The Supreme Court shall 
have jurisdiction to issue writs, in 
addition to writs under article 32, 
similar to that of High Court under 
article 226, in all matters where 
there has been a contravention of 
any Central law or a Central and 
State law both or any rules, regu­
lations, by-laws or notification 
made thereunder.



[Shri B. R. Shukla]
(IB) The power, procedure and 

issue of interim stay order by the 
Supreme Court in the matters men­
tioned in clause 1A shall be ana­
logous to those contained in article 
226 as amended by the Constitution 
(Forty-fourth Amendment) Act, 
1976."

Page 7,—
after line 25, insert—

“ (6) The law declared by Sup­
reme Court shall be binding so 
long as it is not repealed or alter­
ed by appropriate legislature of 
competent jurisdiction." (88)
SHRI C. M. STEPHEN: I beg to 

move:
Page 6, line 38,—

after “this Constitution” insert—
“but subject to clause (4) of 

article 368” (115)
Page 7, line 17,—
(i) omit “the High Court shall 

stay”
(ii) after “in respect of the case” 

insert “shall stand stayed” (116)
SHRI MD. J AMILURRAHM AN

(Kishanganj): I beg to move:
Page 6,—
after line 40, insert—

“ (1A) The Supreme Court shall 
have jurisdiction to issue writs 
under article 32 similar to that of 
High Court under article 226 in all 
matters including the rights gua­
ranteed by the Constitution to the 
religious minorities and in all mat­
ters where there has been a con­
travention of any Central law or a 
Central or State law or both or any 
rules, regulations, by-laws or noti­
fications made thereunder.

(IB) The powers, procedure and 
issue of interim stay order by the 
Supreme Court in the matters
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mentioned in clause (lA)'sliaSrXe 
analogous to those contained in 
article 226 as amended by the Con­
stitution (Forty-fourth Amend­
ment) Act, 1976”. (SOI)

MR. DEPUTY-SPEAKER: Now,
the report is that there is no quorum. 
Let the Bell be rung—Now there is 
quorum. ,

SHRI D. K. PANDA (Bhauja- 
nagar): I beg to move:

, Pa*e 6>“  . . i i  
after line 40, insert—

“Provided that a High Court 
shall have jurisdiction to determine 
questions relating to the constitu­
tional validity of any Central law 
which seeks to give effect to the 
provisions of Part IV of the Con­
stitution." (574)

SHRI PRIYA RANJAN DAS 
MUNSI: I beg to move:

Page 7,—
omit lines 5 to 15 (583)

SHRI B. R. SHUKLA; Mr. Deputy- 
Speaker, Sir, under the presenl 
Amendment Bill, the jurisdiction oi 
the High Court is confined to th< 
determination of the validity of the 
State Law or the rules and notifica­
tion made thereunder. But as tht 
Supreme Court will be exclusively 
competent to determine the validity 
of a central law, now there are lawa 
in this country which are passed by 
the Parliament. But under the rule 
making power of the Central Law, 
the State Governments and the Stale 
Legislatures sometime frame rules. 
For example, we have got Essential 
Commodities Act. The State Gov- 
emments have been authorised to 
make orders, orders like prevention 
o f profiteering and hoarding, price 
fixation of the essential commodities

(44#t Arndt.) BUI $0
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regulation of licences, etc. The ques­
tion will then arise whether these
various rules which are framed in
-pursuance of the Central law would
be designated as State laws or Cen­
tral laws* and whether the forum
would be exclusively of the Supreme
Court or that of the High Court.
Therefore, my amendment is to this
effect that the Supreme Court shall
have the jurisdiction to determine
the validity of the Central law as
well as any rule, notification or bye- 
laws made by any State Legislature
or authority in pursuance of any
Central law. Then, Sir, it is also
provided that the writ jurisdiction of
the High Court will extend to the
enforcement of the fundamental
rights guaranteed under the Constitu­
tion. Besides this, whenever there is 
any contravention of any law which
has resulted in substantial injustice
to any citizen, he will have the right
to move the High Court for the en- 
of exercise of jurisdiction by the
forcement or redressal of his right
the time being concerned with Article
226A but for elaborating my argu­
ments, I am referring to that. Arti­
cle 226A in its own terms, provides
that the High Court’s jurisdiction
under Article 226 will not extend to
the determination of the validity of
the Central law. Now the m-isdic- 
tion of the Supreme Court is exer­
cisable in three ways, namely, the
original jurisdiction of the Supreme
Court under Article 32 but that is
confined to the enforcement of the
Fundamental Rights. The scope of
Article 226 as it stands today, is 
sought to be amended under the
present Bill which extends to a larger
-area than the jurisdiction under
Article 32. Then the second type of
jurisdiction exercisable by the Sup­
reme Court is appellate jurisdiction.
The third type of jurisdiction is ad­
visory jurisdiction. My submission
is, when there is violation of any
Central law, In what way the Supreme
Court shall be moved? Certainly, it
■cannot be moved in its originul juris­
diction because the question does not
involve the fundamental rights. The
High Court also cannot be moved

because it will not have the power to
go into the question of the Central
law. Thirdly, advisory jurisdiction
is out of picture. There: ure, my sub­
mission is that suitable amendment
should be made that just in the case
of exercise of jurisdiction by the
High Court under Article 226, the
Supreme Court shall have jurisdiction
to issue writs, in addition to writs
under Article 32, in all matters where
there has been a contravention of
any Central law or Central and State
law both or any rules, regulations,
bye-laws or notification made there­
under. f t

14.00 h r s .
My third amendment is very simple.
Under the present Constitution, the
law declared by Supreme Court shaH 
be binding on all inferior courts and
tribunals. Sometimes, misgivings in
interpretations arise. Therefore, my
amendment is that the law declared
by the Supreme Court shall be bind­
ing till it is altered or modified by
an appropriate act of Parliament or
State Legislature.

SHRI D. K. PANDA (Bhanja- 
nagar): Mr. Deputy-Spcaker, Sir,
amendment number to clause 23 is
574, which reads like this:

“Provided that a High Court
shall have jurisdiction to determine
questions relating to the constitu­
tional validity of any Central Jaw 
which seeks to give effect to the
provisions of Part IV of the Con­
stitution."

The whole crux of my contention is
that if you give the Supreme Court
exclusive jurisdiction for determining
the constitutional validity of any
Central law, what will be the posi­
tion? The position will be that a 
large number of weaker sections of
the society will be deprived of their
right to take the matter, where they
are affected by any Central law, to
the High Court. Here this means
deprivation of justice to the rural
sections o f the people who cannot
afford or who cannot have the means
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[Shri D. K. Panda]
directly to go to the Supreme Court.
Secondly, in regard to the transfer
of powers, it is mentioned subse­
quently as follows:

“ (2) Where a High Court is
satisfied—

(a) that a case pending before
it or before a court subordinate
to it involves questions as to the
constitutional validity of any
Central law or, as the case may
be, of both Central and State
la w s ;... .”

So, when the Supreme Court or the
High Court finds that any question
of constitutional validity is involved
in a Central law, it can, of its own
accord, examine it.

Then, the Attorney-General can
also, on application, call for any such
case pending before a High Court.
Thirdly, the Supreme Court also can
call for the records of the High Court
if any case is pending before the
latter. Now, the question here is
that when all the powers are there,
when the Supreme Court can call for
any case involving the constitutional
validity of a Central law, why should
the High Court be deprived of the
jurisdiction to entertain any such
question as to the validity of a Cen­
tral law? Therefore I have given this
amendment.

But this amendment has a direc­
tion. My amendment is distinguish­
able from the other amendments in
this respect. Suppose there is a 
Central Act. In order to challenge
it, any money-bag or any rich, land­
ed and propertied man used to take
any case to the Supreme Court or
High Court. So, in the name of
constitutional validity, so many pro­
gressive legislations also have been
held up. As a result, the poor people
could not get the benefit for long. In
West Bengal, more than 46,000 cases
were pending. My amendment is in
regard to the direction, not only to
the other courts, but also to the High

Courts; the High Court or the Sup­
reme Court would have to dacid* a 
matter quite in conformity with the
Directive Principles. It means that
in order to ensure the implementa­
tion of the Directive Principles, the
High Court or the Supreme Court
can take up a matter, where the con­
stitutional validity is challenged.
Take for example, the Bihar Tenancy
Act. It gives some relief and some
rights to the tenants. And amend­
ment was moved by the Bibar govern­
ment, to take away some of the rights
of the tenants. We find that that
amendment goes against the policy in
regard to land reform, declared by
the government, the Land Reform
Act and against the spirit of the 20-
Point Economic Programme. Take the
case also of bonded labour. Suppose
there is a Central Act; and suppose
an amendment has been brought to
negate whatever is progressive there.
Under such circumstances, why
should not the High Court interfere?
I am not in favour of giving absolute
jurisdiction and absolute power to
the High Court or the Supreme
Court. But here we say that if, in
matters where an ordinary man, the
poor people, government employees
or others can get some benefit under
the 20-Point Programme there is a
Central Act containing things which
go against the Directive Principles,
then such things should be taken up
by the High Court.

Where it is a question of ensuring
the implementation of the directive
principles, the High Court may be
given jurisdiction, as this will also
save much of the time of the Sup­
reme Court. If everything is brought
to the Supreme Court, it will be load­
ed with more and more work. There­
fore, the High Court may be allowed
to decide matters involving constitu­
tional validity relating to Central
laws where they concern the imple­
mentation of the directive principles.

I hope the hon. Minister will accept
my amendment.

SHRI C. M. STBPHlgr (Muyattu- 
puzha): When Amendment No. 6
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wm being discussed, the bon. Minister 
Mid that the point that I raiaed could 
be considered when we came to clause 
23.

In the first place, the proposed 
Article 131A is not absolutely neces­
sary because the Supreme Court even 
now has got jurisdiction with refer­
ence to all Central laws and the 
jurisdiction of the High Courts is 
excluded by the proposed Article 228A 
which says;

“No High Court shall have juris­
diction to declare any Central law 
to be constitutionally invalid."
So, it is only a reiteration of the 

present position. If it is necesseary, 
let it remain. However, the wording
is: i 4  1 • J

“Notwithstanding anything con­
tained in any other provision of this 
Constitution”.

That would, cover Article 368 also, and 
hence the amendments passed under 
Article 368 can come within the pur­
view of the Supreme Court. So, by 
way of abundant caution, I want to 
add in the above, after words “this 
Constitution”, the following:

“but subject to clause (4) of 
Article 368”.

As I said, the whole exercise is to 
safeguard the Constitutional Amend­
ment law which we pass. So, I hope 
the hon. Minister would consider it.

The subordinate courts may be 
grappling with original suits where 
the validity of a Central law may also 
come in. That may be the tail end 
of the whole case. Merely because 
that has to be determined by the 
Supreme Court, why should the 
whole proceedings be stayed? Why 
should it be compulsory for the High 
Court to stay the case? If this can be 
bifurcated for the purpose of speedy 
disposal of the case, is it not better 
that we leave the natter open for the 
Supreme Court to consider whether in

the circumstances of the case it should 
be stayed or not. If somebody puts in 
an argument attacking a Central law 
and the High Court decides that the 
determination of the matter is neces­
sary for the disposal of the case, why 
should the original suit, the entire 
trial, the entire evidence collected re­
main stayed until the Supreme Court 
finds time to dispose of the matter? 
It could as well be for the Supreme 
Court to dispose of the matter. In 
the meanwhile, the trial part of the 
case could be over; by that time, the 
question of law will have been 
answered and gone to the subordi­
nate court and they will be able to 
dispose of the case quickly. This is 
a matter which may be considered by 
the Law Minister.

When you speak about the stay 
matter, my suggestion is that you 
leave it to the Supreme Court. The 
Supreme Court in its discretion may 
stay or may not stay, may stay a part 
of it or may not stay a part of it. This 
discretion may be left to the Supreme 
Court rather than to be made manda­
tory on the High Court.

Then, the right to move the 
Supreme Court is now confined to the 
Attorney-General. There may be 
parties intereseted in that. If the 
parties are interested and go to the 
High Court and satisfy the High 
Court, the High Court can send it 
up. Why not give the same right to 
the parties to move the Supreme 
Court? It is not a matter of public 
importance. It is a matter in which 
the parties are also interested. There­
fore, let it not be confined to the 
Attorney-General to move the Sup­
reme Court. The question is one of 
satisfaction of the Supreme Court. 
Strictly speaking, now it is compul­
sory for the High Court to refer the 
matter. The Supreme Court need not 
come into the picture. It says; 'The 
High Court shall refer the question” . 
My suggestion is that any party can 
go to the High Court and ask for it
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My contention is that it must be 
only applicable to the next clause 
because the next clause deals with 
cases pending in courts in different 
States. There the Attorney-General 
comes into the picture. Here, in this 
clause, I suggest, let anybody move 
the High Court. If the High Court 
does not do it, let somebody go in 
appeal. There is no rationale why a 
parallel jurisdiction be maintained. 
Once the court is seized ol the matter, 
it must be for that court to decide as 
to what should happen with respect 
to the future of the case that is pend­
ing there. The entire matter may be 
given a second-thought by the Law 
Minister.

Therefore, the points that I have 
Taised are the following Firstly Articl 
131 be amended to cover the case of a 
Central law under Article 368, Second­
ly, with respect to stay, let it not be 
compulsory in the interest of the ex­
peditious disposal of the case. Other­
wise, this will become a factor to 
hamper the disposal of the case. 
Leave it to the Supreme Court to 
decide whether the matter must be 
stayed or not. Thirdly, the Attorney- 
General alone need not come into the 
picture. Fourthly, the entire provision 
with respect to the Supreme Court 
coming into the picture and calling 
the case is unnecessary in the light 
of the compulsory provision that you 
have put in that the High Court shall 
refer the case to the Supreme Court. 
The parallel Jurisdiction is not 
necessary.

MR. DEPUTY-SPEAKER: Shri
-Jamilurrahman.

SHRI MD JAMILURRAHMAN:
I may be allowed to withdraw my 
-amendment though I have moved it.

MR. DEPUTY-SPEAKER: You may 
not press for it. At the moment, 
'there is no question of withdrawal.

SHRI MD. JAMILURRAHMAN: 
I am not pressing.

MR. DEPUTY-SPEAKER; That will 
come up on Monday only.

SHRI PRIYA RANJAN DAS 
MUNSI: First of all, during the general 
discussion I made it absolutely clear 
that the provision to give absolute 
jurisdiction to the Supreme Court in 
regard to all Central laws is not a 
healthy thing in a Parliamentary demo* 
cratic system like that of ours. But as 
I have spoken about this in the 
general discussion, I will come now to 
my specific amendment Take, for 
example, the High Courts as they are 
in the country. It is not only on the 
issue of Art. 226 that the question of 
its use and misuse comes in. As I 
said during the discussion also, some­
how or other a feeling is there that the 
judiciary has collectively developed a 
concept which I interpreted as class 
struggle. The judiciary represents one 
class and the Parliament represents one 
class. That being so, it would not be 
wise on our part to think that every 
judiciary that may come in the future 
and the one that is functioning now 
will remain as it is today. It may 
happend that the judiciary, to serve 
the people of the country and, out of 
their own experience, may interpret 
the Constitution from their own 
angle, not to satisfy the Parliament 
but to satisfy the people. It is unwise 
on our part to have a completely dis­
torted view, if not of their widom, of 
their capacity and competence.

The Law Minister advanced the argu­
ment during the general dicussUm 
that ultimately all matters in connec 
tion with Central laws come to the 
Supreme Court and therefore, instead 
of keeping them with the High Court 
they may be put under the Supreme 
Court’s jurisdiction exclusively. The 
hon. Minister was himself a learned 
Judge and I need not tell him that in 
matters relating to civil suit or in 
criminal and Constitutional matters, 
judicial reviews and judicial decisions 
cannot be restricted to a particular
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platform. It must come from below 
and go too the top. For example, in 
our Parliamentary system we know 
that under the Constituion the final 
assent has to be given by the Presi­
dent, though Parliament is supreme. 
It is a formality. Whatever we decide, 
the President will have to give his 
assent to it; that is the process. So, 
in regard to the judiciary also, there 
should be such a procedure. If you 
think that the High Court is incompe­
tent or that it is creating more 
obstacles by its interpretation of Cen­
tral laws, how can you differentiate 
between the collective wisdom of the 
High Court from that of the Supreme 
Court? In that case, the Supreme 
Court cannot claim extra competence.

If your argument is that it is 
creating delay I would humbly submit 
that if in all matters relating to Cen­
tral law you want to give immediate 
relief to the people or citizens of the 
country or even to political groups or 
Parties or even to State Governments 
and the Supreme Court, get extra 
jurisdiction thereby, don’t you think 
the Supreme Court will be over­
crowded and it will find it̂  difficult to 
give relief in the manner Government 
thinks it can?

Thirdly, if it is a question of demo- 
cratisation, I would submit that, 
though Parliament is supreme (and I 
am one of those who strongly feel that 
Parliament must be supreme in all 
matters) the judiciary should be 
given enough scope or opportunity by 
an arrangement through which they 
can learn how to move with the 
people and do things better.

Now, take for example the West 
Bengal State where Preseident’s Rule 
was imposed and the Assembly was 
dissolved. It is usual and it is part 
of the Constitution that after Ordi­
nances by the President, laws should 
be made by Parliament which will 
«Vp3y to the State and the Central

Government decides the interests of 
such States—whether Assam or
Sikkim or Orissa—and even if the*
State Government feels that something 
has to be done, under the political 
system in which we are operating, 
they can’t do it if power is with the 
Centre. But if a citizen wants to get 
an immediate interpretation of some­
thing, why do you debar the High 
Court from giving that interpretation? 
After the High Court has given its 
interpretation the Supreme Court can 
give its own interpretation and make 
the process much more democratic. 
But setting the line there is no good 
for the health of the democracy or for 
the concept of democratisation of the 
judiciary. I am not pressing the 
amendment that the entire provision 
be deleted. I partially meet it. I 
have made it absolutely clear that the 
High Court shall refer the questions 
for the decision of the Supreme Court. 
But the point is this. By accepting 
the partial wisdom of the High Court, 
you are creating a problem which no­
body understands. First you say that 
the High Court shall refer the ques­
tions for the decision of the Supreme 
Court, and again you say:

“Without prejudice to the provi­
sions of clause (2), where, on an 
application made by the Attorney- 
General of India, the Supreme Court 
is satisfied...”

And who is the Attorney-General of 
India? The Attorney-General of India 
will make a submission to the Sup­
reme Court to withdraw a matter 
from a High Court only to defend the 
interests of the Central Government. 
Those who are not in the official pat­
ronage of a ruling political party may 
feel that it is not correct. For 
example, suppose in future the 
country is run or manoeuvred by some 
group who are anti-people and the 
pro-people forces remain outside the 
Parliament and certain laws are made 
by  those anti-people forces describ­
ing them aa Central laws, then why 
should I not have the right, as a 
citizen of this country, to go to the
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Supreme Court 'without the help of 
the Attorney-General and also to the 
High Court? You are telling the High 
Court: 1 am giving you a lollipop or 
a biscuit; you eat or do not eat; I do 
not worry*. This is not at all a good 
thing to do. You may straightway 
say that you will not give any power 
to the High Court. I do not mind 
that. Why should you give the High 
Court some right to refer to the 
Supreme Court and at the same time 
also say that, without prejudice to the 
provisions of clause (2), the 
Attorney-General may make an appli­
cation to the Supreme Court to with­
draw it from the High Court? This is 
a double-faced concept of judiciary 
which no experts on international 
jurisprudence will appreciate. It is 
against the basic concept of demo­
cracy also. Therefore, I appeal that 
you may keep the provision up to that 
stage, namely, that the High Court 
shall refer the questions for the 
decision of the Supreme Court and 
delete the provision:

“Without prejudice to the provi­
sions of clause (2) where, on an 
application made by the Attorney- 
General of India, the Supreme Court 
is satisfied,—

(a) that a case pending before 
a High Court or before a court 
subordinate to a High Court in­
volves questions as to the consti­
tutional validity of any Central 
law or, as the case may be, both 
Central and State laws;” . . .

Both Central and State lawst It will 
disrupt our integrity in future. Take, 
for example, that the State Govern­
ment of Orissa or West Bengal or 
Assam decides that some arrange­
ment must be made within their State 
for the benefit of the people of that 
State, keeping in view the national 
character of the country alto; if the 
Central Government is being run or

dominated by some other Party, tad  
if they feel that this law may, in 
elections, in politics, go adversely 
against them, they may ask the At­
torney-General to withdraw it  So, it 
is wrong. It will create more confu­
sion about the integrity of the country 
about the Centre-State relations. It 
will encourage and provoke the chau­
vinistic, provincial and regional forces, 
who want to give a call for secession, 
separation of the State, division of the 
State, and so on. These are my only 
submissions.

SHRI H. R. GOKHALE: With to 
the amendments which have been 
moved, I am not inclined to accept 
any of them. But that does not mean 
that no change is necessary. This is 
one of the Clauses to which I was 
referring. It may be that some 
amendment is necessary and I will 
bring it. But I am not inclined to 
accept these amendments.

SHRI PRIYA RANJAN DAS 
MUNSI: For one-party rule it is all 
right. Will you please explain, 
keeping the federal structure and also 
Parliamentary democracy in view, 
whether this provision will satisfy the 
aspirations of the people?

SHRI H. R. GOKHALE: I have not 
replied. The first thing which was 
argued, not by him by some othtr hon. 
Member, was this: there is article 32. 
But an application to the Supreme 
Court for challenging a Central 
law cannot be made under that article 
because that article deals with the 
issue of writs and for enforcement of 
fundamental rights. It is true that 
Article 32 will not apply. But what is 
lost sight of is that Article 131 which 
is now sought to be introduced will 
itself create jurisdiction in the Sup­
reme Court. That is why, it says:

"Notwithstanding anything con­
tained in any other provision of
this Constitution, the Supreme
Court shall, to the exclusion of any
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other court, have jurisdiction to de-
terming all questions relating to
the constitutional validity of any
Central law"

Therefore, jurisdiction is conferred
expressly by this clause on the Sup­
reme Court to determine the consti­
tutional validity of a Central law, but
to fortify this, another clause is there
which will come later for considera­
tion and that is clause 26. Therefore,
the power is given to the Supreme
Court to make rules, to lay down the
manner or to prescribe the procedure
which is to be followed when an 
application has been made for chal­
lenging a Central law arising under
this particular clause, that is Article
131A. The fear that since there is no
provision enabling a person to make
an application is, to my mind without
any substance.

Then, it was said that some provi­
sion should be made with regard to
the jurisdiction of the Supreme Court
because, as Shri Shukla argued, there
is the jurisdiction, which is called
appellate jurisdiction, which is called
special jurisdiction, original jurisdic­
tion and advisory jurisdiction and so 
on. That is quite true. That is pre­
cisely, why under this Article, we
created a specific and exclusive juris­
diction. Therefore, the jurisdiction is
confirmed, you do not have to go to
Article 32 and anything else for this 
purpose.

There is some point in the other
thing that was said. On the one
hand, it was suggested that it should
be made clear that the constitutions!
validity of the rules, regulations, bye- 
laws etc. under th‘e Central laws
should only be decided by the Sup­
reme Court Another view is that it
is burdening the Supreme Court too
much, let the main legislation be
questioned before the Supreme Court,
and the rules, regulations, bye-laws
etc. be looked into by th» High
Courts. There is something to be said
in favour and agaiiurt both these
Points and I am keeping this open.

It is one of the points which I am
examining.

With regard to the proposal that the
High Courts should continue to have
powers in respect of some matters, I
want to make it clear that these pro­
visions are not because ° f  any distrust
in the High Courts. Shri Munsi said:
Why do you distrust the High Courts
in this country7 The basis for the
provision is not any distrust in the
High Court or the Supreme Court
judges. Maybe that we have said cer­
tain things with regard to the power
to look into the validity of constitu­
tional amendments, and there also,
there was no distrust expressed in the
Supreme Court. We have also indi­
cated what are the spheres in which
the Parliament and the Supreme Court
function, but there was nothing said,
nor was it intended to be said, that 
all these amendments with regard to
judiciary proceeded on a basis distrust
in the judiciary. Certainly myself
and all on this side do not have any
distrust in the courts. I want to
make that clear. The whole idea
behind these provisions and some
other provisions, which will follow,
is to so organize the functioning of
the courts, to distribute the jurisdic­
tion of the courts in such a manner
that not only the procedure, but sub­
stantive exercise of the jurisdiction is 
regulated both in the interest of admi­
nistration of justice and also in the
interest of greater expeditions as also
saving of costs and expenses. That is
the basic purpose. There is no point
in saying that the High Courts cannot
do justice to this matter, and, there­
fore, w'e are asking the Supreme
Court to do this. If the matters are
left to the High Courts, the High
Courts can be trusted. If it is a 
question of not having any trust, why
should we leave th'e State laws with
them? The whole idea was that a
central law is the law which affects
the whole country. If it is set aside,
it affect^ the whole country and if it
is upheld it benefits the whole coutu
try. And, therefore, we should have
one and only one authoritative final
pronouncement and that can only to
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from the Supreme Court We have 
Men in our experience that when 
central laws are challenged before the 
2figh Courts, and often they are 
challenged, we have faced situations 
where one High Court says that the 
central law is valid and the other 
High Court says, it is not valid. We 
do not know what to do in such cases. 
Then, of course, we have to go to the 
Supreme Court against the judgement 
which says that it is not valid »nc 
until the Supreme Court finallj 
decides, we wait for giving effect to 
that law. It is to get out from this 
difficulty and possible delay in the 
implementation of the laws and so 
that there are no conflicting decisions 
on a central law which is applicable 
to the whole country that the inten­
tion was that the central law should 
go to the Supreme Court. But this does 
not apply to the State laws Slate 
laws apply only to the States and even 
if a State law is struck down by the 
High Court, let us say, then an appeal 
i* provided under Art. 136 and that is 
not touched. May be there are similar 
laws in various States. Therefore, if 
one part of a State law is struck 
down it cannot directly affect the 
other law because the other law is 
not struck down, but it may have 
some effect. Then questions will arise 
if a similar provision is struck down 
by one High Court, what is the posi­
tion with regard to the operation of 
similar laws of other States? Ulti­
mately, the power to go to the Sup­
reme Court under Article 136 is there. 
The whole idea in keeping this ** to 
have one Anal pronouncement on the 
validity of laws.

Then it was said, why have you 
brought in the Attorney General? 
Use reason is this. First of all there 
Is an express provision that it is an 
obligation and a mandatory duty of 
the High Courts that when any ques­
tion comes up before the High Court, 
the High Court has to consider whe­
ther any question as to the constitu­
tional validity of a central law arises

in that ease. If it does not arisen then 
there is no question and the High 
Court can decide it On the other 
hand, if they find that there is some 
question of constitutional validity of 
a central law and along with it the 
validity of the State law is also involv. 
ed then the High Court can say, “We 
cannot decide this. The Supreme Court 
will decide both”. Thirdly, the High 
Court may come to the conclusion that 
the validity of the law is used merely 
as an academic argument and that even 
if it is held that the law is invalid, 
the facts of that particular case do 
not depend on the validity or invali­
dity of a particular law and, there­
fore, the case can be disposed of with­
out determining the validity of that 
law The High Court can say on an 
academic argument ‘We would not 
decide that the Act is invalid*. For 
example, in the general Requisition 
Act for requisition of property, usual­
ly even without going into the vali­
dity of the Central law, the order of 
the government can be struck down 
On other grounds. Then the High 
Court may say, ‘Why should we look 
into the validity? We are giving you 
the relief you are asking. Why should 
such a case be sent to the Supreme 
Court’ ’ The High Court can say, 'We 
can decide this case without going 
into the validity of the law’. These are 
various alternatives for consideration 
of the provision.

Clause 3 where the Attorney 
General is brought in hag two aspects. 
One is: suppose in some case not 
exactly the special leave to appeal the 
High Court has taken a decision that 
according to the High Court, the deci­
sion is taken in good faith in respect 
of a central law and it is not neces­
sary to refer the question to the 
Supreme Court. The Attorney Gene­
ral as the highest law officer and a 
constitutional authority is a person 
who should be entrusted with the duty 
of moving the Supreme court and 
pointing out to the Supreme Court 
that this mistake or grave error has 
happened, *You look $nto this «nd call
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io f  the record « f  the cafe.’ And I a n  
qnfcte «M>e fhat whenever anything 

this i# done* no court will do it 
without hearing the other side. That 

#*» elementary pxincipEs which is 
iaUowed in aU these cases. Thera* 
iore, the power given to the Attorney 
General here ig only in addition to 
the power and supplemental to the 
already Existing obligation on the 
'High Court to refer such cases to the 
.Supreme Court. I think in 99 out of 
100 cases the Attorney General will 
not have to do this.

Then the other provisions of the 
•clause were not very much comment* 
«d  upon. Broadly these are the ques­
tions which were referred to. One 
thing I might mention with regard to 
the point raised by Mr. Stephen. 
Although I am not accepting his 
amendments, there may be something 
to consider whether by way of a pro­
per amendment, something is neces­
sary to be done in that direction. That 
1  am considering and I may bring it 
before the House.

SHRI PRIYA RANJAN DAS 
MUNSI (Calcutta-South): The Law 
Minister stated about the Central Law. 
But it ha* been clearly mentioned 
Tiere:

"that a case pending before a 
High Court or before a court sub­
ordinate to a High Court involves 
questions as to the constitutional 
validity of any Central law or, as 
the case may be, of both Central 
and State laws; and”

I t  i« clearly mentioned that the State 
laws can be withdrawn by the Attor­
ney General and he can suspend the 
functioning.

SHRI H. R. GOKHALE: The occa­
sion arises when the determination of 
a validity of the State Law also 
-affects the validity of similar laws in 
-other states.

The Supreme Court does not know 
isrhat to happening in the States. 
Ŝomebody must bring that to their

notice. Ag I said earlier, these ques­
tion* will be very very rart. I  do 
not expect that this will happen. But 
it ghould not be that we have not 
provided for the remedy.

My friend Shri Stephen also refer­
red with regard to the Attorney Gene­
ral* 1 have already given my reply.
Clause 84- (Insertion of neto Artie la 
139A. Transfer o f certain cases.)

MR. DEPUTY SPEAKER: Shri N. 
Sreekantan Nair is not there.

SHRI PRIYA RANJAN DAS 
MUNSI: I beg to move:

Page 7, lime 29,
after “India” insert “or any citizen

of India” (584).

This is again with regard to the 
Attorney General. I do not know the 
views expressed by the eminent jurists 
Or the persons interviewed by the 
Swaran Singh Committee or the pri­
vate discussion they had with the Law 
Minister himself. I would like to ask 
the Law Minister as to why does he 
want to restrict it only to the Attorney 
General of India and why dotes he not 
want to allow all the citizens of the 
country? Apart from the Attorney 
General of India, why does he not 
add—"any citizen of India” ? This is 
my amendment

SHRI H. R. GOKHALE: We have 
not lost sight of it. We considered 
it. If we allow “any citizen of India”  
there will be a number of applications 
every week in the Supreme Court 
Suppose there is a litigation against 
me in Kerala and I want to delay the 
proceedings, then all that I have to do 
is to go to the Supreme Court and say 
that a similar application if pending 
in the Bombay High Court The case 
cannot be decided until the facts are 
obtained from the Bombay High Court 
or the case at Bombay is beard. Vari­
ous applications will have to remain - 
pending. A* against this the Attorney 
General has no interest in Individual
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cases. Be is a  Constitutional autho­
rity. He la not interested in either
party. Here the highest officer of the
State has to apply his mind to find
out whether there are similar points
of law and that too of substantial
public importance and if conflicts are
likely to arise on account of cases
pending in different courts, then alone
the Attorney General wiU make an
application.

SHRI PRIYA RANJAN DAS
MUNSI If a citizen or a political
party or group feels about the Central
Law which adversely affects, him,
then what is the relief if ttie Attorney
General is not interested.

SHRI H. R GOKHALE* My friend
is mixing up the two questions. The
Article to which we are referring
says

“After the application made by
the Attorney General, the Supreme
Court is satisfied that cases involv­
ed are the same or substantially the
same questions of law”.

It does not refer to the Constitution­
al validity

The law is pending before the high
court or two or more high courts
which involves substantial questions 
Of general importance. It is not that 
thing which we discussed earlier
which relates to the constitutional
validity and so on There is jursidic- 
tion vested in the Supreme Court and
any private citizen can go to tihe 
Supreme Court and file a petition.
Take for example the Income-tax Act.
A  question may arise as to the inter- 
prttation of a particular section of the
Income-tax Act. The interests of the
vast number of assNsees in the coun­
try and also of the Revenue Depart­
ment are involved. Here it is a ques­
tion of general importance and there
is no doubt about it. There the At­
torney-General can say that you can
bStter look into thig matter because

thig decision is coins to affact f&ife In­
terpretation of statutes which will
affect large numbers o f people and o f
course the Government too in sncot&e 
tax cases and therefore it is better
that the supreme court decides suck
cases. The approach to the jupsreme 
court is not coming under ibis law but
it is under the earlier law which
have already discussed.

Clause 25— Insertion of new artIcU 
144A. Special provisions as to its
posal of questions relating to vali
dity of laws

PROF S L SAKSENA: I beg U 
move:

“Page 7,—

Omit lines 48 to 47 (61)

SHRI SHANKERRAO SAVANT
(Kolaba)* I beg to move:

Page 7,—

after ]ine 47, insert—

“ERptanation—For calculating two- 
third number of judges the number
arrived at by arithmetical calcula- 
tion shall be rounded to the next
full digit -  (89)

Page 7,—

after line 47, insert—

“ ('*) While declaring any law
either under this article or under
article 141 the Supreme Court
shall have power only to find the
law and shall not have power to* 
make ihe law” (611)

tflf® :
I have already moved my amend­

ment which says:

“Page 7,—
Omit linn 43 to 47.**
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i w N * w U r
w  $  fo^rf v *  t t & f t
w t e  lifa r  <n*r am^rr n * r  «rifr i

*  < p in n  *lr fo e  
«*w.t flprife i f f  *r*r urrfcir i *  
ftflrar j* r $ f a ? s s r w f  «ra i 
V *  ?r<s % «flr *r?r * k  * 5 *  *<?
filter *nff rfter wra
M r  i «r? st*  1 1  «Tci 
* 3 *  TV?*f tf afr ^mficst tnr $t 
^sft «>  i wt*t m?r * 3 *

tfftr ffr *?*  "1 i *r* firogsr
»rcw <ffcr $ *ftr * w >  fjpsw fcTT 
*nffcfri

sm u  SHANKERRAO SAVANT: 1 
will speak on both the amendments, 
lily first amendment No. 89 is clarifi- 
catory in nature. As far as Clause 25 
is concerned, we have now laid down 
for the first time that the number of 
judges to decide these things will be 
two-thirds and not the ordinary maj­
ority for that purpose. I have put 
the explanation here for calculating 
this two-third number of judges. It 
will be the number arrived at by ari­
thmetical calculation which shall be 
rounded off to the next full digit.

Now, as it is, the minimum number 
of judges is 7 and two-thirds of it will 
give the figure 4 2/3. Either they
have to found it off or the fraction will 
have to be omitted. So far as the com. 
merdal practice is concerned fraction 
much below. 5 is omitted while the frac­
tion above .5 is rounded off to the 
next digit But, then, this is only a 
convention and not a rule of law.

.Even in the General Clauses Act, 
I  have not teen a^le to find any pro­
virion. But, so far as Parliamentary

procedure is concerned, I have got the 
Modem Parliamentary Procedure 
with me. At page 131 it says that so 
far as two-thirds votes are concerned, 
“in the arithmetic of determining two- 
third final votes fractions are given a 
full vote. For example, twe-thirds 
of fourteen is considered to be ten.” 
This also is a convention and not 
rule Of law.

My contention is that this being a 
constitutional amendment Bill, it will 
have to be foolproof and knave-proof 
and therefore, there should be a spe­
cific provision in the Constitution it­
self with an explanation that the 
arithmetical number so arrived at if 
it is a fraction will be rounded off to 
the next full digit I have got the 
General Clauses Act with me and I 
have gone through it. I do not see 
any provision to this effect. It is com­
pletely silent over it.

I now come to my next amendment 
to Clause 25. It is like this:

“While declaring any law either 
under this article or under article 
141, the Supreme Court shall have 
power only to find the law and shall 
not have power to make the law."

You will please see that this has 
arisen out of the Golaknath's case. It 
was specifically laid down by the 
majority judgment that the Supreme 
Court has got the power not only to 
find the law but also to take the law. 
As a consequence of that statement, 
they even proceeded to make law. 
They imported from American deci­
sions the highly debatable principle of 
prospective over-ruling. It is not 
accepted in any of the Commonwealth 
Countries. It is now learnt that it is 
not in vogue even in America. This 
particular proposition that the Sup­
reme Court can make laws has not 
been defined precisely. We are try­
ing to do away with the mischtef 
done by the Golaknath’s case. Even 
in the Keshavanand Bharati’s oase the 
proposition that the Supreme Court 
can make law is not ruled oat by the 
judges of the Supreme Court So, it
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i§ ry that We should provide
specjffcaUy that the Supreme Court 
has got the power only to find law 
and pot to make law,

i

It is with that intention that 1 have 
pu& jn this particular amendment 
naxaefy that while declaring any law 
either under this article or under 
article 141, the Supreme Court shall 
have power only to find the law and 
not to make the law.

So, my request to the hon. Minister 
is that he may consider both my 
amendments—one is necessary for 
clarification and the other is my sub- 
aUntyve amendment and it will be 
aijpriytely necessary to do away with 
the .mischief done in by Golak Nath’s 
case.

SHRI H- R. GOKHALE: Sir. I am 
not in a position to accept his amend- 
merits. Firstly, my hon. friend said 
that he has not seen the provision at 
all pi the General Clauses Act. My 
recollection is that thetfe is a section 
in the General Clauses Act. Even if 
that is not there in the Act, the point 
her*e is that the Supreme Court is 
given the specific power to frame 
rules and the intention of Parliament 
is so clearly expressed that this will 
be the minimum number required.

I am sure that no court will do any­
thing which will only help in defeat­
ing this purpose. Even when we try 
to make laws, we are always positive 
on. this that the Supreme Court can 
make law only in the sense that it 
can interpret the law and nothing 
beyond that. If there is any ambi­
guity with regard to any law 0r if 
there is any difficulty with regard to 
its interpretation, by setting at rest 
any controversy as to its interpreta­
tion, their interpretation is final which 
becomes law.

It is only In that sense that they 
maty law. I do not find that any 
such provision is necessary here in the 
CoftStttutfem.

I Amendment. of. (reticle 14$)
P&OF, 3* L..SAKSEN& I  beg to 

move:

Page- 8, lines 7 *nd 8r— 
jor  “provision^ of article 144A 

and of clause (3)” substitute “provi­
sions o f article 144A< 0  • and’ of 
clause (3)” (62).
Page 8, hne 10,—for “ article '144A” 

substitute “article 144A(1/’ (63).

I Just mov4 the amendments.

SHRI H. R. GOKHALE: I hav? no­
thing to add. •

MR DEPUTY-SPEAKER: Clause
27. There are no amendments.

Clouse. 29— (Amendment o f article 1
PROF. S. L. SAKSENA: 1 beg to 

move:

Page 8, line 19,—after “No court” 
insert— "exctpt the Supreme Court'’, 

(64).
SHRI RAMAVATAR SHASTRI: I 

beg to move:
Page 8, hne 21,—add at the ond—

“except m cases where such pro­
duction is necessary to ptfevent fail­
ure of justice or misuse of power*’. 
(488).

PROF. S. L. SAKSENA: The origi­
nal amendment is that no court or 
other authority shall be e n t it le d  to 
r e q u ir e  the production of any rules 
made under clause (3) for the more 
convenient transaction of the business 
of the Government of the State. That 
means the High C o u r ts  and the Sup­
reme Court cannot call for the pro­
duction of those rules. This is a 
strange thing. If these courts think 
that in the interest of justice it is 
necessary to do so, why should they 
be barrel from calling for their pro­
duction? Why should there be any 
objection? These are the rules under 
which Government wofrk. 1 see no 
rteason for this objection unless there
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ip mmtbtog to Udt and they want 
perpetrate some injustioe which is 

very Bad. Production of these rules 
is In the interest of the disposal of 
Justice by the High Courts and the 
Supreme Court if they require them.

«il m m w r  m rtt
trrrerer 5trr *f© 466 tffV-
tfltf % Vf Bfrs 166*t*rWFST T5RTT

1 6 6 ^  fr o m  
t , mr | fr  wf̂ r-

tm  % 1 6 6 ^, *nv ( 3 ) %■
' t r m x  t o  *Rr.s«nfi?r
f%wr 5ntr*rr, *raf?r:—

“ ( 4 ) ratHTFW *IT *RT STT-
ftnprft v t *r$ *T#r ftaT 
fa  TTTWT STS1T

fai;
( 3)

t?nt? »n? PT*nffvt tar 
jfft vfim  ^  1”

tf*T7T tffTfeTC *Jff(Sp %
wrcr faMfafas <Far:̂ Tfqgr f w  
»*? : —

"gsr mwsfl s w
wft twawtfi m  yrffar %• gw qrfrr yt 

%■ fVft sf*f*br %*r fw n  smrr 
m vm ? t ”,

tw s m  3ft Tr̂ qf̂ r j r o  «rre?r
97STC fET f w ?
aw* *nv srt *?m? arrcT f  =̂r% 
festRA 5f s*r ai^r v r  $  1 
â oy ^  Tramsr ttr t  
lit % f^ -fw ^ p w ra p n tt 1^
t o r t  i ,  *3 Tr^r ^snrtfc^sfarcT  
1 1 ?m  $  fa  vffl sresfr
Prtw an^ f , i t  «frr wrevi
v*x% %  n f c  ^ATftRr srnmpr 
% «rr tar infr «mrr n $  s?  1

t
x m  fW t mhrclr fft m r. 
* 1*%  tr ^im*r ^ f r  | nr $ , 
i t a ^ fa r a r n s ^ r c v t f  «rffcr *t*tt 
*rr$rc | fatff snmsnr if *nr flrcft #rc% 
iirr ’ *rfer ̂ rrfirnm r % *n*r%
vtssvtsrsrettri

9 ,'amnsrift % if jh 
f r ^ f  % fagrffcSr 5f n^rfa % v t f  
fa** 3RRT <ft «fr«nr
% ^  ?ft aig ^?rr 5T#f *pt 5ft%ht,

i fa r  T^rrr * r$ t f  1 **m  
w f  ft*rr f r  stftr wrnf ^  l^ r

1 ^  «T«r «m
f%*ri »WT | t fk  ^  W P I rHTlVT"! 
vt?trt ■arr̂ cTT t  c f t ^  q*rr ?r|f

1 ? w t  «rw% Tsr *bt 9*nt 
^  ^ ^  ?f?ftsnT ^ r  fsprr 1 1 adt 

% «reflw<ww
«rt qr?T ^  ^

rflo q*To %«> STVPC ’FT 
forr «rr 1 w  3*^%

forr «n i ftrsft^r 
f 5 m w j » w « r  1 tfr*7f<*rr «Rft?PT 
=??i Tfr $ 1 ^npt w  r q j  % f w l  
f t  mw v ^r ^ wr4^t 1

iftt
WfaWIT ’TT *TT Bfir-

v if l ? v *  ®H3fi r̂ er»flr f t
fc*P? v m j ^  *rr 

* # , v i fw  fo r* i €  ffirfap fiwrr m  
try cww rraf ?r«ft qsrr t o
m  % f^ w ^ !Tsi*9 fcrj 1 
liWFf 3TPf̂  % fê T ^  ITT J|?
^t «rr!n % f*r*w> vt «mn9*r 
% *rre% ^ r  ftaw irattfcit
% fw r  amj ift^ «Jf w t  
5t7T ^ri^r 1

wrcr j i  ^ f jm f  «#t ^ a 
*aMr€t*ft w»r% iw w r ^  f  1 

ta < frn f*r*r*K «P C Y «trcg  M r
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W W T T . .
4RWft -I  #8T >PWI ftWI ftWT -V
w i ^ ii -tt wt •*? «ijt
W ^dl «W% ijw w w f % v r r w

% ^  ^  Ppwrrar v r  flwr |, s«r*
jsw t .wrfirarr ift n f f ,  w  «pn:

ftrrn> vro*r£r *?V »r£ $ t
^  ft? *pftt *ns« % w r ^ f  % 

% fiflffcitf it ^
ĵr-ftpaT amr 

% m§9 tar sr̂ lf ?> *re»r 4

$  ftnjrT «  «rr«T g i firjfTT vt
fasmr «fV n f | i srcvr? *  r̂gt ^ftr
gjarr sfTr̂ rr i w  vryr .*rr 
tn y rfff % *flrRr tfi ^  i *«fr #hr Jf
TOTT % St tfCTTT î f glT ^
p̂fr?T T8T W5TT | ifft

*T WT^r 3$nT I  3<t *PTST5T % t^ j- 
fiwr irc % fanrr? ?rcfTT % <pr 
■f̂ TRW ftr-fT** ftnrr fa  t t  ffcrr
*x(V $*ctt ftnr *rrr q%
$  »wt fv  * ? $ ^  t *  &t£ tfii fv m jf
1 f t * i *flft tfif*r| i f a & x m m x % 
Mj ^ f y qT *r ftraw *Rrcr ?ft «rnr «rr% 
% fawr *t*tt TCnfcre jtt ®t«rr 
ftRTpr fa*p? *ft tar*???rr ^rpT ?rr

«R  «%»IT I **WT *W5W 
*nj fftm  ft? ^  *TPT *rrar *t# fern

^  $  «TR ftRPft *ft Ijfa
»rt«ro  fW *  wrcr *£  i
w rr wpt 3*$ en? % fH*wt vt
n m n w  % *rrn  ̂ *rr «w<nfiw<M % 
«ra* ir ft v»pr % ftrt: tar v v t  v t  
M w x i f l l v t i t i g r f tv*rrTrwî *iT i 

5ft #«h rr vr * #  irnnr | fv
^-vrnm t %  mm fa m it i f t  tar v &  
f t  «fiWIT % «rfv  m % f f  if sqfif
% q # q k jr e n T g r <refogm

f*wfwf ^  tar fwc in? i f i f  ^wr 0̂t 
w n r a  ffpffpc « r fw  ^
JftfWhwr w  w f  1 1
SHRI a  R. QCHCHALB: The cor­

responding titmse with regard to the
rules for the convenient trangactfam of
the buainefls of the Central Oevera*
ment was discussed yesterday; and this
is a clause relating to rules framed ior
the State government. At that tizpet I
had dealt with these arguments rather
elaborately.

First of all there is misundertanding
because Mr. Panda raised more or less
the same apprehensions which Mr.
Shastri is raising. There is an impres­
sion that this applies to all the rules.
It does not. It specifically
refers only to the rules for
the convenient transaction of busi­
ness. Under the Constitution, two
kinds of rules are required to be fram­
ed under Article 72. One is, what
is known as the allocation of business 
rules; the other is what is known as 
the convenient transaction of business
rules. The allocation of business rules
are not referred to in this clause; and
there is no bar on those rules being
produced or on their bemg seen by
anybody. In fact I said yesterday
that the allocation of business indicates
how, between the Ministries and bet­
ween the Ministers, the business of the
government is allocated. Every citizen 
is entitled to know that Mr. Gokhale
has to deal with Law, Justice and
Company Affairs and that some other
Ministers have to deal with some other
subjects which are assigned to them.
Then only can the citizen approaoh that 
particular Minister or Ministry, for re­
dress or for comments or may be, for
getting something. But the conVenteht 
transaction of business -is a different
thing. The latter indicates how,
for the purpose of internal adminis­
tration, the government will transact
the business—subject to the alloca­
tion between the various Ministries.
These rules have nothing to do
with other citizens. These are fin­
ding on the . Ministers .and offcers
and inter se between the Minis­
tries alfo, so that the transaction * ef



1^1 vowemme* iwvt 4faM</ iwnm a a  u, ^tu no
tytebttas la smooth and expeditious. It 

Wlythese ruteg which are tarred 
M i  production to the court of law.

A  reference to the rules relating to 
government servants was made now; 
tnd similarly to. the rules under various 
rtber enactments. They are not cover­
ed benb X cannot advise Mr. Shastrl 
in regard to any particular case. I
io not know the facts of that case. 

But X can say that under this clause, 
there is  d o  bar on the production of 
any other rules. There might be a 
case where under the general law, 
e.g. under Section 123 of the Indian 
Evidence Act, if I remember correct­
ly, a privilege can be claimed on the 
ground that it is in the interests of 
the States and so on. I am not dealing 
with those things; but that cannot 
be a comment on this clause because 
this clause does not relate to those 
rules at all. Nobody can take up this 
clause and say that the rules framed 
by the Railways, or those relating to 
government servants are barred. If 
this apprehension is removed. I hope 
there should be no ground for com­
plaint with regard fo this.

MB. DEPUTY-SPEAKER: Clause
29. Mr. Stephen, Mr. Alagesnn, Mr. 
B. V. Naik, they are not there. So, 
we go over to Clause 30.
Clause 30— (Amendment of article 

172)
MB. DEPUTY-SPEAKER: Mr. Bi- 

bhuti Mishra, Mr. Parthasarathy, not 
present. Amendment No. 280 by Shri 
Shibban Lai Saksena is an amendment 
to Mr. Parthasarthy's amendment. As 
Mr. Parthasarathy is not moving, Mr. 
Saksena cannot move a n  amendment 
to a non-existing amendment

Mr. RamaVtar ShaStri may move 
his amendment. The other Members 
are not present.

SHRI RAMAVTAR SHASTRI; I 
beg to move:

Page 9,— 
far Clause 30, substitute—

’• "SO, In article 172 of the Consti­
tution, fer clause (1) the followiing 
;hall be substituted, namely;

“ (1) Every Legislative Assembly 
of every State unless sooner dissolv­
ed shall continue for a period not 
exceeding five yean from the date 
appointed for its first meeting and 
no longer and the expiration of the 
said period of five years shall 
operate as a dissolution of the 
Assembly.*’.’ (467)

xPTTWWT W  30%
flTVTT ffffPT tflTW? ̂ if Vt

Sr iff tar f«nrr & fra  qrr
TOT v *  ^  t  1 W  30 $  JIT* 

467*3SR?PCt—  
m  39 % W T  «TT fasrfaftKT
g ftrcufte  fa n  * iq ,—

‘ 30. frfWTST V Uppm  172 «
w i *  ( i )  v  t o t  flnfr- 
faflrcr ftnrr w m r;
«wf?r t—

“ ( i )  r e te  sr^w farrr 
*nrr, *rf«r q^rfir ftwfer *  mx 
sY arr3r ?rt, sr«r*r 
% faro f?r^r anfar w t fw r i  

«cftn? vrwnjftr sw wrsj 
vflrr *rfsnr

am  qt̂ r err w  vrarr- 
*fsr 4ft mnfar vr qfvm r

* fasrFHwr BFTftr^TjW ' 1*

aw *rfa? r *rft ThT «nf 
% ®: % sr«r*ar 3r far^nrft^r
sit, at %5rr, «ft v s tfte  w k
aft <n£f

q ?  jftfir 5PT8S

TOT *l& *tt* H1 fWFT
«Tftr W  % wftnr aî HT 3% t  I

aft MH«iW w& t 
v t . t v r v c v :  v *  >P̂ r *irc
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*r , aqfflr ar$ f t  tff \
f a f e ? f t  % 3 *  i f  % * * *

t f t m x f t w t a * r r * 5t  i * £ w * w ? n *  
*TT^ ^f^TTTSR't I

<C*r *r c r  * *  * f t  ft?  T r » * r  * w r  
t f t  iprfisr ® : m*t | ,  ?ft f » r r f r  t w f s r  w f  
^ r  iw r ? ! ,  fT  ^  ?iff 5*  
* W ?  s t r t t  f ,  **r f*r o r  f t f f  t f t  
s p r n r  -qtft 1 srnre *r s ft  * * f t e * r  
*# ■  f a r r r  * t o t  %  a rrt i f  %  3 ,
w fftr fW r  q’fw r  *wfa »ft w: 
urra 1 1H ftrfa «f«ft % s?r f*nrrc if 
? ifr  $  ft?  f a h w  m t  f t  «rcrfa * t  tit 

*?r wx v : srrcr *?* ftprr *nfr 1

q s p c ftf f o r r  » w t  « tt  ft?  2 0  
v p h m  f t  T i u f f r rfa ' %  f a *  s r ta  * t r t  
f t  *i*fis r  w h t  s w t o f  |  * m * f t  

**fm  f t  'U t  m tit  |  %  x^m * 7  Sr 
r r ^ f f  f t  £ t  2 0  $ e ft * r n t o r  ^ r r  ^ T s rr 
t ,  j $  fa rif f w r  f w r j f t  f t  u fc r a  v r  
»ft w  f o r  artfr 1 «Ti®r $fcrr ft? 
t f i i t a R  ?rr% %  t o r  ^  f a * n r
« r c  ?Rftr ft?  f l r a w  t f f c i f  i f  $ rt 
2 0 - ^ t  v p N f  fts qifiwcT f t  f t * r r
i f * f r  ? n ? < r r t * f  f , 3 ? r ifq ? t a tf r  
f  *ftr 3*  q?t »Nr tpnr :«nf^v 1 f*r
W  t f f t f f R  i f  %ft* « p f
fktimm f t  5frf5r *r » f f a r c  
| , f w v r  %r % , i f l r  * ? r  %  f w  
%  W R T  f w  I  I f * T  w n w w  V t  4%t 

I , i p r  wft
i f  V P T C T f t  ^ f t ,  ih &  ft*fc  

% T O  fasr *TF?ft «ft fa  &  JKFTT w if 
t,*ftT*rft«Tta m ruft srrfa 

ijffw rra r m*t * f r  f i w T  !*r n t , <ft ^ *r
* f 5T ST«T% | Sfip sr

#  X*  f w r  « t t  s p v .w  ^  «T?TT I

29-^ f f  i f i^ ir  « fa  
U N R m ^ f h r  f%=qrf?r w  f 5*r

l r  f m  v  f f  <5r w r c  « f t r r  
v r c  i p w  v w  w m  n w  t m  n w a n
v  fir< hi v r v ’i n iift  |  ift=c 9 1  *rc W f v  
«nn*rr j f » ?pr ^ a %  f f ^  
f w s f f ,  v n f r c v f  
nw<f«w^ ^  wk.% % qtwr r̂ fa tr

nY^Pt ^  Tjfr f  ^  ^  'tP w h : A w t o r  
% STW <fT <f^t ÊT T^t | \ *fWf 
f t  titm xftK f t *  v r $ o  vsk®

f w  3rr f  » f^ r r  % sterpnft
f ^ r  Jf *? tfs f*$ *s  v t

if  T O ?  f t  ^3TTarsr ^  f t  »rf
* r f t  ^ t«ff q r  f t «  «rr|o  v r ^ a
^  i j p  *r ’srsfr n^f 1

vnr 5*  WT̂ ft ^rct vt iftfw *$■ 
? ?rt ^  ^ rrfr  xm  f t  

tfarot w  ft ^ t  t  1 *wt v f f
WBPTT ^  %TTT tW R  «H W  Vt
w f t r ^ f r f T ^ T ^ t t  ? v n v f f  ^ H fis r ir f  
% WT ?WT w f e  «ffWDr
« n ^ | ?  ^ *tft*t ? r *w  * f  « « f f
^  1 O T ^ * f * r s * F 5 » n f c ’5n,T T O T $  

1 f a f f H  ^ n m f f  w?t f t  

«rNr fTH % WTT %!TW ^  ^  
f t f ^ r  |  i f  i ^

R̂T ^  3PT3T »  f ffil
*Pt «CTTT ?S % , Jftfir T 9 ft ? ftt
ife-wfNmifoff *  sftf^mt^T qraf q>w 
v ^ S r , ^ R r r  ^ift ft r f tw r  f f  ^  ^ n r
swft «rr «apTw f̂t ars^r | 1

cftH ^ t t  i f  vm  v r  ’T f w  $  *rc r r t
3PT̂ TT ftrftRT *rc ft I WFT ?fff?THt 
f t  fTPT^ H T ^ R ff  f t *  3fr 5m *  fird rft 
flwf ^  ?ft7 f  f a R  % aif ?r tft  iflr^pff ^  f i r  
fird rft f ,  sra v t  ift  *fa?r f m  arrar
«N«ft ?ftf?r*if Vt P̂TcTT ^ htr̂ t 
t t  1 5RcTT «fi«srr^  ir?ft ft? I v  firat 
^ u n rr, ? h i r  f * w n  omnrr, snrfinfter 
w f t ^  *  ^  ^ 4 t  irr w R m *  w f t a *  
^ a f r i T f W t < f ? m r ^ O T r f t
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if  iflf *wrtffr t?r Sr <rrr tft w rfta  w R f 
if  m f v m  $  *rorr *fir «tarcT
«rrr v t  s«r $t *ft*ff 3  ?
safartr $  g‘ fa  3R3T *rt iftar 
rftfarrT *rq% t # « t ^  %
f*r<5, swpr *** %  *?t ^«ptt
«rt* *m f^ rtf$ fa*T T cfta
3pr?rr sr*rfa?ffa serf s?t, srofenftar 
w rfW f iftr  ?w f v t *r#*fwff wt* 
qifatn f e  Sr fwrsr * § w  Sr m . 
^shft i StPft #?ft jftfar im  ir n r  
■ $  f  ^  *nrarr «rrr 3r fsrcW t, siw a - 
$W t vftK *wihft fa  wpt 2w jrarfar 
lp$ *rc * §  TfffT *TT^ |  i j j i  s f a s  
sr^f $  i #  * *  v r  factor t o t  
jf  i *ri* srar 3r v f  w  $ h t  
« fh  f*ra fo r q^art sf &p vft * r *  3*r 
%  w f? fr o  for «rhr «r<f ^  f t  snff s a  
fa?T Ir f«W R Hirr «T^r *TT (V^feT 
5RT*ft 'TFT I

SHRI BIBHUTI MISHRA: I would 
request you to let me move my amend­
ment. I had gone to have something 
as I will have to sit till 8.00 p.m. 
There is only one amendment.

MR DEPUTY-SPEAKER: The
amendment cannot be mowed now; 
you can make some observations if 
you like.

SHRI BIBHUTI MISHRA: I want 
to move my amendment.

MR. DEPUTY SPEAKER: No, it is 
against the rules. You may speak on it.

• f t  f i r j f f c  f i r e  :  O T T W K T  t q f t e n
« t  foffrf *t w  fcawi *f £t *r$ i *

$  *ftr ft̂ fVT^rc irraf t g \ irgsfr
Tpi^r «|T f a i *  vr feffrnrr
11 1952% *!*%  ** ?T3S ij *ft ^ T
1¥ **? *WJ m  *t srfT f t t o  r s t  5r
< fw a ft%  m tk  % t ita fn r fn v q r  v*

« P T $ t  *nr f^ T T J  «ft Wfr$t
I  f W f f  * f t  w *  g  i *nj 20
*PTq**f 3*TT ftftr #5ft Sr W IT  Sft vt

t f t i N t f t f a ^  
< w t  fasrr ? m x  ^  

si^f f * n  « t  ^  a m  j r f k l r  >ffT ^ t t  v r  
t w f f a  ??r % ^ r r  % f f i  fiw r «rr 

ft? 20 ^ P r ^ T ^  ^ f ^ ^ 5 r « r u > {7 ^
f? X T T  I  e f t  3 3  * f t  W T  S T fn o ;  I ? * T  T t  ^  

TT*T *B R T  §  STTIT Jpt I T T w f t ^ F f  
VT5TT | ^T^r ^8RT | I ^ ^ f t  T O

T ^ l r  f  i  w k t  3  i f t  4 *  
j  ? f t « f t  q p r  * f t r  t f t  «#V  w r t  « f t r  
s rr  nt ^  T ĉT | i *w n.ir 

W l W *T  ^  i W ft’W  ^  I 5** *r w*r 
^  ^ r s f^ T ^ fc T e m ^ T  % ^ t ,  %
% s r r . . . ( w w w ) ...........

MR. DEPUTY SPEAKER: It is for 
him to reply, not tor you.

f*Hfa Twr : t *  * t  r̂flrrsr
........ (W W W )............. W  ?*T

^  *p t %  ? r t  *  t f t * r  
^ sfrc sra pTTrt W«r

^ r»n c ?

I  f v
sit I  ^ s r f o - ^ ^ ? T | w t r « n C t  
fF*»rr i

SHRI H. R. GOKHALE: I do not 
wish to make a long speech again be­
cause the issue here is the same. When 
we were discussing Clause 17, I have 
already replied to almost all the points 
which Mr. Ramavtar Shastri has raised 
now. The only difference is that he 
has already anticipated my argument 
and said if the Councils have six years, 
why not the Assemblies? There is one 
more argument. There has been a 
parity between Assemblies and Lok 
Safafea. The term AssembHas is tv*  
year* and that o f Lok Sabha is five 
years and if the term of Lok
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Sabha is raised to, six years, th en  is 
no reason why that of the Assemblies 
.should not be raised to six years.

MR. DEPUTY-SPEAKER: We So 
'over to Clause 31. 1

MR. NIMBALKAR: He is not
present. We go over to Clause 82 
Me. Priya Ranjan Das Munsi. Be is 
also not present.
We go over to Clause 33.
Clause 38 (Substitution of new article 
for article 192. Decision on Question*

as to disqualification)

PROF S. L. SAKSENA: I beg to 
move;

Page 9, lines 35 and 36,—
for “consult the Election Com­
mission and the Election Com­
mission may, for this purpose, 

make such inquiry as it thinks fit” .

Substitute "obtain the opinion of the 
Election Commission and shall act 

according to it” (65)
SHRI RAMAVATAR SHASTRI: I

beg to move:

Page 9, line 32,— 
for “President” substitute—

“House of the Legislature of a 
State to which the member be­
longs" (468).
Page 9, lines 34 and 35,— 

for “President and his”  substi­
tute—
"House of the Legislature of a 

State to which the member belongs 
and its" (469).

15.26 hrs.
[ S h r i  P . P a r a s a r a t h y  in the Choir] 

PROF. S. L. SAKSENA: My amend­
ment ia as follows:—

“for 'consult the Election Commis­
sion and the Election Commission 
may, for this purpose, make such 
inquiry as it thinks fit’

futostitute tobtain the ppinlono^llwt 
Election Commission and sh*U ttt 
according to it/.” 

The present amendment in Clause 
33(2) reads as follows:*—

“Before giving any decision on 
any such question, the Presided* 
shall consult the Election Commis­
sion and the Election Commission 
may, for this purpose  ̂ make such 
inquiry as it thinks fit,"
The original article 192(2) reads as 

follows:—

“Before giving any decision <m 
any such question, the Governor 
shall obtain the opinion of the 
Election Commission and shall ad 
according to such opinion.”

We, in the Constituent Assembly, M  
taken special care to see that the in- 
dependent authority and rights and 
powers of the President, the Supreme 
Court, the Election Commission, the 
Comptroller and Auditor General, 
and so on were jealously safeguard­
ed. But, by this Amendment, all these 
powers are transferred to the Prime 
Minister. This is most obnoxious. 
That is why. it is being criticised by 
the Opposition as follows:—

‘The net effect of the 44th 
Amendment is to take away the 
rights and powers of the President, 
the Legislatures, the judiciary, the 
States, the UPSC the Election 
Commission, and the Comptroller 
and Auditor General. In each case, 
the power is transferred not just 
to the Central Executive but to 
the chief executive, namely, the 
Prime Minister who emerges all- 
powerful and above the law. Such 
an enormous accretion of power 

1 in the hands of a single person is 
‘ dangerous and liable to misusfe. 

However, m view of rccent experi­
ence o f the arbitrary exercise of 
authority, such a total concentra­
tion of power cannot be regarded as 
innocent or accidental and would 
spell the end of individiial liberty

* and democratic institutions ’ which
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t&fittans of Indians have unitedly 
ftaagtfto* t6 vrin and uphold."

Why should the Section Commission
b* only consulted? When it makes an
iwgutoy Its findings should be accepted,
It should be binding, it must be obey­
ed and followed. Nothing has happen­
ed In the last 27 years warranting
any change. I hope that the Election
Commission will be respected, and the
original Clause will be allowed to
stand.

SHRIMATI BHARGAVI THAN.
KAPPAN (Adoor): Mr. Chairman, Sir,
the proposed clause 33 in the Bill deals
with the question of disqualification of
the Members of Parliament as well as 
the State Legislatures. It says that the
question of disqualification and the
matters connected therewith shall be
referred for the decision of the Presi­
dent and his decision shall be final. In 
this context, I would like to say that
taking away this power from the judi­
ciary, as in the past, is a step in the
right direction and we welcome that,
but you are investing this power with
the executive to which we cannot
agree. Although the President is the
Head of the Stale, but he is not at all
answerable to the people, because he
is not elected directly by the people.
Not only that, he acts according to the
will and pleasure of the executive and
according to their whims and fancies..

We have moved our amendments
suggesting that the power to take a 
final decision in such cases should be
vested with the Parliament or the
State Legislature, as the case may be,
because it is there where the will of
the people is reflected. With this
spirit, we have moved our amend­
ments for the consideration of the
House. I am sure, the hon. Law
Minister would consider the amend­
ments.

firafvflt %  (nanrsr *t»r ) : 
mrwffr yq f o r  qft t o  | fa
lihriw  If veer

afir 'rrff * t w ra
sft f s n  f*rarcr fasr
'TrtoT i ^  fa* ttc t  f«n fro

5f f t  ffW M  % wn  fow r ftwrr 

am? i v r c w r t f c iq f f
^  vror «rr fc1

SHRI H. R. GOKHALE: This clause
is similar to the one which we
discussed in the morning and
I have given an elaborate
reply. As pointed out, though 
the power is going to be vested in the
President, he has to consult the Elec­
tion Commission, and the Election
Commission has to make an enquiry, as 
it thinks fit. While the power is absolu­
te to look at the language, normally
one would expect the President, not to
brush aside the advice of the Election
Commission and if that is the practice,
which we expect to be followed, there
is no reason why we cannot trust the
Head of the State.

PROF. S. L. SAKSENA: Why this
change?

SHRI H. R. GOKHALE: Unfortuna­
tely, when I spoke for 30—40 minutes,
you were not here. In the past, we
have been experiencing certain diffi­
culties. Originally, the power was
only with the courts. If some corrupt
practice was found by tfre court, the
disqualification was automatic for six
years. We have to change it. Some
corrupt practices are of such a minor
nature that a disqualification ks not
justified. Therefore; some power has
to be vested in some authority to
determine whether the disqualifica­
tion should be removed, or if not
removed, what should be the dis­
qualification, or if there is a dis­
qualification, to what extent it should
he removed, reduced and so on and so
far. All these are taken care of in
this clause. This is the reason.
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Clause 84— ( t̂mendrreetit 0$ flfttcl* 
194) .

PROF. S. L. SAKSENA: I beg to 
move:

Page 9, line 42,—
add at the end— ‘ >

“or be defined tty it" (06)
SHRl H. R. GOKHALE: I beg to 

move:
Page 0, for lines 41 and 42, substi­

tute—
“committees of a House of such 

Legislature shall be tlhose of that 
House, and of its members and com. 
mittees, at the commencement of 
section 34 of the Constitution (Forty- 
second Amendment) Act, 1976, and 
as may be evolved by such House 
of the Legislature of a State, so far 
as may be, in accordance with those 
of the House of the People, and of 
its members and committees where 
such House is the Legislative 
Assembly and in accordance with 
those of the Council of States, and 
of its members and committees 
where such House is the Legislative 
Council.” (447)

SHRI INDRAJIT GUPTA: i beg to 
move:

Page 9, line 42— 
for “be evolved” substitute— 

“laid down by law” (470)

PROF. S. L. SAKSENA: My amend­
ment is to clause (3) as proposed, 
which reads:

“ (3) In other respects, the 
powers, privileges and immunities 
of a House of the Legislature of a 
State, and of the members and the 
committees of a House of such 
Legislature shall be such as may 
from time to time be evolved by 
the House."

As I have already said, 27 years have 
passed but our House has not been 
able to codify the privileges. I have

only added the words ‘©r
by it’ . Mr. Gokhale was saying ttet
he wants to bring some amendment*.
I think toe will accept my aneadmsnfe

SHRi H. R. GOKHALE: I have 
moved an amendment. As it is «bvi» 
ous from the original clause, the main 
purpose of the proposed new clause i* 
that in Art. 199 as it is to-day* there 
was a reference to the House of Com­
mons of the Parliament of England. 
As in the other clause which we dis­
cussed earlier, I think all of ‘ug will 
agree that after all these years, a re­
ference to the Parliament of a 
foreign country is not at all desir­
able. . . .

SHRI C. M. STEPHEN: Not very 
dignified also.

SHRI H. R. GOKHALE: Therefore, 
the reference to the House of Com­
mons is removed and instead of that, 
what is said in the amendment which 
I have moved is that such privileges 
as exist or will exist on the day this 
Act (this amendment Act) will come 
into force will be the privileges. That 
means, of course, those very same pri­
vileges but not referring to the House 
of Commons. We have to ascertain 
from one source or the other what 
those privileges were, for guidance 
only and regard them as our privileg­
es till, of course, the privileges are 
evolved by the legislatures them­
selves.

Now there is a slight difference bet. 
ween the amendments regarding pri­
vileges of Parliament and privileges 
of State Legislatures. It is high time 
tfhat in respect of the privileges of 
the legislatures the reference to the 
House of Commons miKt undoubtedly 
go but why should they not look to 
the Parliament of our own country? 
If they have any difficulty and if ttjey 
have no privileges of their own in any 
particular respect, then they need not 
look to the privileges the House of 
Commons, *the existing privileged as 
we have .said but to look to the peri? 
villeges of the House of People in case
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of the Legislative Assembly and to the 
R&jya Sabha In ease of the Legisla­
tive Cwmcils. Therefore, now tJhrse 
drtofes are made, (1) to remove the 
ttntt, House of Commons (2) to have 
their own privileges and (3) that they 
look not to any foreign country but 
to the Parliament of this country for 
the guidance and determination of 
tHMr «Wn privileges. This is the sub- 
Jtanee of thjg new amendment

* « r a n i  tm  ( 0 $  :
STff; WT3T 34 *  ST^TT ^  tflfT % 

194 % TO  (3 )
qqg «n aftWTOiMrifar fain 

t o t  1 , ® t t € t  ^t
% a*4fev«t «if f  fa  “ fvFW’T”

«rc l*faflr jr t  aftr-ufaer” 
gfffw iftm fam 1

m *m i «* Sara it  *i»ff
| *f StfWT g fa ¥& STftU

j  ^ ^ T fiw rr f f a . M  'T»?
w faww *rra *ww wrc «t< Or f>Rw 

I *j**t if I  •£ be evolved ”
5*  p r  #  **n? q ?  f  ftp “ faftr
tra « W w " w#r «nftt i f  ?* laid 
*spn 19 law”  I «t* » ¥t *TP!% if

=Tft ftft ’*T%|
a ft% f t * I T  3 f q $ $ f t r s » n *  

i f . 9mrr m  ih -
« k N f ,  « f l r  1967 i f  f * . *

%  « p t c  10 T n s tf i f  f i i n i  s w S
f urfiw f t * t  tnp ^fafrfar

vt*sr% n q f«w n r $  fa
tat M t * $rr ft ft? t o
'H w m **i swrr*n
* fa?y* m for *r i
t#Wr i*  «njar wwr ft?

W  fatft W VI ft, qT «R| «R*f
ftifir a  t r w i x  v r  ^ t , *r*ft q w m w iq  
$ t w a f t  %  i f  fae fc 29 « m  
i f j f  i ,  *rt $ tft f t f i r  *R fj ft  * n i ^
ftPffif^f ̂ TT|TTjftn5T ftsfclftT
*r sa 4 t w w i ft i «fa$ *f 4*fr 

“ftfe irrr  infirrfirar'’ 
«m »msrr inrfsr tftt ̂  % arf^ ftaft 
sh?tt % ^pSt»r 1ft fnwn’Wr 1 1 ' 

iw t **r % <rc ^  fa t
qrPRT |  ft? «PT ft f̂ WR if
fiWT arjq?r ^rr, r̂t % $ft?r ft 
« p t  * n j  f t r « r r  * p t t  |  ? f t  ^ | t  « r ^ f  % \ 
w«r ww ^ *ft f m i  <t ^ ?wf*TrT wta? 
w rr#  7 ^ ^ , ^  wpjr t
ft? % ip rc^ «J rq ^ T ^ t«T ,
W W &  4lS VT # , ft? ^TW 2 7 ^
TT qf T̂?TT ^ 1 ^  If qrff
n i  11 5*r *if snff ft?
t ,  ^ftsr i f  *rf i t h r t  q r r  fHt 
fa  ¥T »pg f #  V?STr SCT|FWT £
fa ^  trwTrtff if qf «rrr *r|t ><rr 
^ c ?  i f*r ^  u t̂
r ifc r  sî t f , tftv 4t qjft %  g«r

avfmftwfRi?rr|i 
^unr  ̂ft? «p r  frw T % 

fiwur if firtrr % firq tts? tc
^  foriT  z #  $ 4 t

p?rt *r»fhR vt «rrsr %?rr i

fas^% f̂ rsrr ^ f^ r  *rt 
^  vr, t  ^f*n 'sngsrr 

(  ft? f^rrft qi f̂ w«r ^  qirff % iri  ̂
^TRPff if  ^ t < t  f W  J ^ t  | ,  qfh? 
ftw  ftw w  nsr^tfir ^  qf î?r t « 
^ i r i t  ^  v t  w »r  ^  j  ?ft

«r«0 VTJT «FT f*T im *  T f",
vdt x | f  wraift i %ft? 
w rv m  i^rr, «ra?r «ftftfWt^tww  
ft^ g  f!?i| 4r* WK 7% f  i *ty  ^t
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I  i n t i ^ T w )

«m£f % «pr«r fctenft *  fa n  
1 9f «r£? f t  w*.̂ f

*9 Wfc? «Ur wn ̂ ffpFTTl^ JTTT *J$f
t o  *r 1^1 * t  »njt «n 
fm r* jwk srrffS *  t "  f̂ pjrerrar tft 
Hfaftmwrl t *fopntffc «nfaff *
m v w v m  v t  vb  sm r ’W  T&f,
sftftr * f t  «nft t  • 3rt§«T^s*rrtrtrs*f 
v* smtfprr ’raw *r?r ^  11  * m  
* *  ift nmk sp t tfr, f*rft *rw irwr* 
firor v *  tffo? am  *  vnr vre 
< R « f T  «rnrr «mr qiarr i 
wwr^rrft <ftfasfy *rt «rrfc t o  ?rmf 
*T « j t  m x  ^  WT¥T i d w r  I 
jflrtfSTC *  9 *  1?t «ffiPFR I  J # fiR  
a * *  ^  ^ ft*r ?jff
^ f c r w r  t »w f t  $ «  I  «rtr 
5 9  t , $tft «rr?r $  1 jpntt tftfer 
wr ifa  <j*srr <rk $  1

m V tfr J m i  % t o  ifoft 
*ft R̂r f t  *tm | f% <pr-ta-
JMTrta SJTT irpft *rft VtTHT ’•rn̂ t 
^nVYRT’TrVTgitf I ffc’ gWTH W*t Spfrfl
aft *rofc «rar *  $, ^*Ft »ft «rro% m -
JHRT 3* TTH ferr sfiT «rt -SFRTT «TN% 
firrnu t , 3*W?t <ft ftRTT ffcfr I 
at Trar grorfrft ft  *rn% sn r ift iftr 

3T *ift ft? f p ^ w r  zrm 
ftnr «rtr tp? *rrw*fN? amr ftrarft 
f«r ssw f irtar fircr ^n«r % *t 
ifa w ? H  i^ rq v w fin jrra ^ rr >rr 
ft? *ifcr »rft <n: q m  *  t^ tt ^Tftft
| xftt ^*rz  firtn % M  ?r * t f  
ifPTi v n v r  CT̂ prr 
5 '* # * t e fa rrtftrxp r 7 w * w rfo n  t 

Tfrftnt t  im tr x t ^ r  w&rr ft? «m  
Ift  tftiftftf v t  PfhFTT * r  # , aif 

ihrr vt ^  r 1

SHRI H. B. GOKHALE; ^  | do 
not aoeitpt th« auggejstioB «|wt thte 
amendment U being moved fracttina it 
is in the interest of the oongresa pacty 
and things like that. There la «  food 
point which was made by Mr Stqptan 
while speaking, when the earlier 
clause was discussed. That was as to 
whether any provision should be them 
enabling Parliament to make the law, 
or enabling the legislatures to maka 
the law, in respect of their privilegea. 
Now, I am considering the matter, aa 
I said in the naming. If it is found 
necessary, 1 will bring an««men<Mhant 
to this on Monday. Therefore 1 do 
not accept the 'amendment? moved. 
But 1 can ^ay that I am considering 
the matter. The pk#nt is certainly 
worth consideration.

i

MR CHAIRMAN: Clause IS. There 
are no amendments to Clause 35 We 
now go to Clause 36.

Clause 38-Amendment of article 217.
MR. CHAIRMAN: Now, amend­

ments to be moved to Clause SQL Shift
Blbhuti Mishra

SHRI BIBHUTI MISHRA: I beg t* 
move.

Page 10, line-lt—
after “Constitution” insert—

'‘(a) after clause (1) the following 
clause &&ll be inserted namely— 

*‘ (1A) No person shall be ap­
pointed or posted %s a judge 
of the High Court of the State 
to which he belongs or -the 
State in which be ever work, 
ed for gain, and <b>”. (12)'

PROF S L SAKSENA I beg to 
move:

Page 10, line 1,—
after “the Constitution”, insert— _

‘ (a) for clause (1), the following 
clause shall be substituted, na&e{y—

‘*(1) Every Judge of a High Court 
Shall foe elected by bath 
Houses of Parliament” .'end 
<b)\ (299)
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SHRI O. V. ALAGSSAN (Ttrut- - 
ta a i): I  beg to  m ove:

Pfege 10 Une 1,—
after “Constitution” insert—

'(a) after clause ( 1), the follow-
’ ing clause shall ibe inserted, name.
Jy—

“ (1A). A  judge so appointed Aall
not oerve in the same High
Court for more than five
years” , and (330)

Page 10. line 10,—add at the end—
‘and after clause (3) the follow­

ing clauses shall be inserted na­
mely—

‘*(3) No High Court shall nor­
mality take more than three
years to decide a case and if the
period is exceeded with respect
to any case, the High Court
shall record the reasons for the
delay.’V (331)

SHRI H. R. GOKHALE: I beg to
move:

Page 10, for lines 1 to 10, substi­
tute—

'Amend- 36. In article 217 of the
ment of Constitution, in clause
article (2),—
217.

(a) for sub-clause (a), the fol­
lowing sub-clause shall be substi­
tuted, namely—

“ (a) has for at least ten years
held in the territory of India a 
judicial office or the office of a 
member of a tribunal or held in
the territory of India any post,
under the Union or a State, re­
quiring special knowledge of law
and acquired legal experience;

• or” ;
(b) in sub-clause (b) the word

“or” shall be inserted at the end;
(c) after sub-clause (b), the fol­

lowing sub-clause shall be inser­
ted, namely—

“ jfc) is, in the opinion of the
, President, a distinguished

•T Jurist";

(d) in the Explanation, in clause
(a), for the words “has held judi­
cial office’’, the words “has held
judicial office or the office of a 
member of a tribunal or held any
post, under the Union or a State,
requiring special knowledge of law
and acquired legal experience”
shall be substituted.’. (448).
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SHRI O. V. ALAGESAN: My
amendment No. 330 is to the effect 
that no High Court Judge should 
work in the same High Court lor 
more than five years. My friend, 
the veteran member of this House, 
Shri Bibhuti Mishra, pleaded that a 
Judge belonging to a particular State 
should not work in the High Coun 
of that State. My amendment is not 
so drastic. But I would say that it 
is desirable, healthy and will estab­
lish healthy judicial traditions if a 
Judge is not required to work in the 
same High Court for more than 0 
years. I know the hon. Law Minis­
ter will tell me that Art. 222 provides 
for such transfers. The President 
may, after consultation with the 
Chief Justice of India, transfer a 
Judge from one High Court to ano­
ther.

1 6  h r s .

What was happening in the older, 
days? A  nan became a Judge to­

wards the fag and of his life. He 
worked for five, six or at the most 
seven years and retired as Judge or 
as Chief Justice. Now there is a new 
phenomenon in the State High Courts. 
You find very young men appointed 
to the Bench. Some of them are in 
their early forties. What does this 
mean? He will be required to sit 
on the same Bench for over 20 years 
in the same High Court. I want you 
to reflect whether this will lead to 
healthy judicial traditions. The nun 
becomes stale, he develops fixed ideas, 
people know what he may or may 
not do in a particular case. He de­
velops likes and dislikes. All these 
come in the way of the proper dis­
charge of his judicial duties.

So anybody who is in his forties 
who is appointed should know even 
when he is appointed that he will be 
liable to transfer after five years 
with the result that he may have to 
serve in at least three or four High 
Courts. If it is left to the discretion 
0/ Government, what happens? Pres­
sures develop. The Law Minister 
would not be able to effect transfers. 
The person would like to continue 
there. He will quote other instances. 
This may not happen at all. What 
'lo we see in the administrative *ield? 
If a man serves in a particular sta- 
tion for three years, he is liable to 
transfer, without meaning any slur on 
his conduct; this has been a healthy 
practice. Similarly, a State Officer 
comes to the Centre and gets back to 
the State after five years or six years. 
There is rotation. Now it may not 
be happening and we find that it is 
not very good. A State Officer comes 
to the Centre and stays on or tries to 
stay on till the end.

So in the judicial field, if a judge 
knows beforehand that if he is tn 
work as a judge for more than five 
ycxrs, he will be liable to transfer 
>c another station after compl°tion 
of five years in a particular state, it 
will be a good thing.

I have got another amendment 
with regard to delays in High Courts.
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The hon. Mover had much to say 
about lakhs ot cases pending in var­
ious high courts of India. Quite a
large number of them were attribu­
te^ to wnt jurisdiction of the High
leuits. Even without wnt jurisdic­
tion there are several ordinary ases 
w i.th  are being delayed inordinately
Afj amendment says that if a case 1* 
delayed beyond three years for some
reason or the other, if a judgment
is not given within three years, the
judge dealing with that case should
g've reasons m writing for the delay
This will be a healthy check on the
working of the courts Here I should
like to give an instance in the Mad­
id.' High Court, the Chief Justice,
rot the present Chief Justice, and 
another judge heard an ordmarv
case; the judgment in that case
was not delivered for one and a half
years. Then they wanted a rehear­
ing, after reheaung the case, the;
delivered the judgment. Naturally
one of the parties thinks that if the
judgment had been delivered at the
earlier instance, the judgment would
1 been more in hu. favour than 
w'n.* it actually was. This leads to
suspicion and unhealthy practices
and so it is better that we requ > t ot
the High Courts which are the highest
courts m a state that c&bes art lis- 
posed of within a period of three
years.

Z have also given another amend­
ment, but that is too late in the day
to be taken up as a formal amend­
ment. I should like to submit 10 the
r.on Mover that he has himself -ub- 
mi'ted an amendment to this I * ti- 
cular clause, that is, 36 Mine is an 
a m c i dment to his amendment H is
amendment says that a person should
have held a judicial office for ten 
yearg or the office of a member of a
tribunal or held any post, unde" the
Union or State, requiring special
knowledge of law and acquired legal
experience to qualify for a High
Court Judge. A  new category of
persons is brought in for the first time
wfeieh goes beyond the judicial Arid.

they *o temg jtna*y Mpdy 
who has held any post in Q ropn-
ment requiring knowledge of law.
This ishould not be.

Sir, this is too wide a door to be left
open {or non-judicial personi  to senter 
the judiciary. I do not mean to, spy
that we do not have .administrative
officers who have sufficient knowledge
of law and who, in th’e course of their
duties would have had acquaintance
with law and its procedures and who
may foe desirable in other ways. But
to open the doer of High Courts to
non-judicial people, to people who
have no practice as lawyers or to
people who have not held posts as
judges or to people who have not
even served in the tribunals, will not
in my opinion be a healthy thing to
do There may be many people who
would like to cross over from the
administrative field on the excuse of
some experience or the other—some­
what connected with law and its
working. On that account, some ad­
ministrative officers would like to
cross over to the High Court—which
would not be a healthy thing to do
For the first time we have such a
clause intended to be put in, in the
Constitution I do realise that the
hon Mover would have given his
thought to it But I would like him 
to give further thought to it

SHRI C M. STEPHEN: I have a
submission The amendment now is 
to clause 36. I had not moved an
amendment to the amendment
originally proposed. The hon. Min­
ister has moved an amendment to
that amendment. The present amend­
ment is drastically different from
the amendment originally proposed.

I want to speak on the amendment
moved by the hon. Minister.

MR. CHAIRMAN: Don't you want
to listen to his speech on the amend­
ment?

SHRI C. M. STEPHEN: He has
already aaaved his asaendment.
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through this clause. That is what has
happened. I have got the strongest
objection to this. This is not the pur­
pose lor which we are undertaking
this Constitutional Amendment. The
basic principles have been completely
given up and an entirely new amend­
ment has been brought in.

We are going to create many a tri­
bunal with special qualifications in 
different areas and our concept is
that basic knowledge of law is a 
fundamental requisite for the tribu- 
nalsbip. Without basic knowledge of
law, because a person was a tribunal
somewhere, can he become a High
Court Judge? Merely because he was
in the Law department of the Govern­
ment of India or of a State Govern­
ment doing some drafting, is he
basically qualified for recruitment?
This is most objectionable. I have
got the strongest reservation about
this amendment. This shows the ex­
tent to which the persons behind the
curtain have entrenched themselves
and have managed to see that their
interests are safeguarded to the maxi­
mum. There is absolutely no necessi­
ty for this amendment I would
appeal to the Law Minister to stick to
the Clause in the original Bill rather
than move this amendment to the ori­
ginal clause.

SHRI DINESH CHANDRA GO- 
SWAMI (Gauhati): I share anxiety
of Mr. Stephen at the amendment
which the Law Minister has brought
forward.

In thie Constitution (Amendment)
Bill which we have brought forward,
we have undoubtedly taken away
some jurisdictions of the High Courts,
but at the same time, we have taken 
caxe to maintain the independence and 
dignity of the judiciary. This is a 
vital point from which we have
decided not to depart and have no in­
tention to depart The Bwaran Singh 
Committee has also kept this in view
as a fundamental principle that the
independence and the integrity of the

judiciary should be maintained, but
according to this new amendment,
anybody from the Government can
become a High Court Judge.

It says that a person should have
an experience of a tribunal. What
does the word “tribunal” here mean?
I hope, the Law Minister will ex­
plain. Does it mean a constitutional
tribunal or any tribunal that the Gov­
ernment may form? We have hun­
dreds of tribunals. The Government
may form a tribunal and put in any­
body there who has got some experi­
ence of any tribunal. But what is
more disturbing is that the amended 
clause empowers Government ser­
vants to qualify for judgeship if he
has acquired special knowledge of
law and legal knowledge over a num­
ber of years even though he may not
have any recognised legal qualifica­
tions. So one who is working with
the Minister of Parliamentary Affairs
can claim judgeship though he may
not have any legal qualifications on
the ground that he is dealing with the
parliamentary law, and that he has a 
special knowledge of law and that he
has acquired the legal experience. The
intention behind the original amend­
ment has been completely taken away 
and this amendment, I feel, is com­
plete departure from the spirit in 
which we want the persons to be in­
ducted in judiciary.

In the morning, the Law Minister
said that he has an open mind in re­
gard to certain amendments. I would
request the hon. Minister to recon­
sider this amendment because, I feel,
this amendment will be thrown at 
our face saying that the officials are
trying m an illegal way to smuggle
their own people in judiciary. It is 
never our intention, I strongly
oppose the amendment which the hon.
Minister has brought in.

SHRI B. R. SHUKLA (Bahraicb):
Mr. Chairman, Sir, designedly or due
to an oversight, a way is sought to be
opened for the induction, at penoes
belonging to the executive side into
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jW&dMXy, My submission is that upto 
this d«y, before the Independence and 

the Independence, this country 
ha« adopted a system that Judiciary in 
this country should be manned by 
persons belonging to the profession 
of advocates or jurists. Now, a way 
is sought to be found for appointment 
of judges to the High Courts and the 
Supreme Court from the side of the 
executive. Therefore, I oppose it.
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SHRI B. V. NAIK (Kanara): Mr. 
Chairman, Sir, I would like to draw 
the hon. Minister’s kind attention to 
article 50 of the Directive Principles. 
It says:

“The State shall take steps to 
separate the judiciary from the ex­
executive in th'e public services of 
the State."

I hope, he will be able to clarify 
that the purpose of the amendment 
proposed by him does not go against 
the intent of the Directive Principles 
which have been raised to a higher 
level now in the course of this Cons­
titution amendment.

Fortunately or unfortunately, I do 
not faave the instinct o f  professional 
•elf-preservation belonging to the

distinguished fraternity of lawyers. 
But I might only add that if you want 
to keep your windows open for people 
with all experiences, ultimately you 
make wear for them. In some of the 
other democracies of the world, they 
have elected judges. The judicial 
offices in some of the countries of the 
world are held by people with judicial 
frame of mind, not with, judicial 
technology or the law as such. With 
reference to the Indian conditions, I 
might make a submission about the 
tribunals that are being constituted 
here. At least in the State from 
where I come, in every taluk there is 
a land tribunal where not only the ex­
perience in service, etc., is a qualifica­
tion for that but that he is a voter is 
also enough. Therefore, it would go 
against the spirit. I suppose the hon. 
Minister, when he gives his reply, will 
be able to tell us (a) whether it is 
only a constitutional tribunal which is 
envisaged in this amendment or any 
tribunal—industrial tribunal or other 
tribunals that are already in operation 
and (b) whether he will be in a posi­
tion to explain this concept of special 
knowledge in the judicial field re­
quiring special knowledge of law and 
acquiring legal experience.

SHRI VASANT SATHE (Akola): 
This matter was discussed and con­
sidered at length in the Swaran Singh 
Committee which was appointed by 
the Government and it was unani­
mously of the view that this clause 
___(Interruption*).

He was a Member but he was not 
there when we discussed this.

When we discussed this we found 
that the words “ has held judicial 
office or the office of a Member of a 
Tribunal or any post under the Union 
or State Government requiring special 
knowledge of law” was full of dange­
rous implications. Art. 217 is dealing 
with the appointment of High Court 
Judges; it is not dealing with the 
appointment of Members of Tribunals. 
I can understand it if it were a Reve­
nue Tribunal or some Labour Tribu-
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ntf, there can be persons who 
h eve knowledge of law and experience 
and such persons can be taken on the 
Tribunals. But the moment you talk 
of the High Court Judges—and now 
under the new scheme the High Court 
has to deal with matters relating to 
Fundamental Bights and the constitu­
tionality of State laws (this is the 
new power you have provided under 
226) and therefore for all appeals from 
the Civil Courts and Criminal Courts, 
tbs High Court will be the repository 
for reviews. Kindly tell me, does 
this not require a special knowledge 
of law—a basic, minimum knowledge 
of law? The present amendment is 
worse because it says “has held a judi­
cial office or an office as a Member of 
a Tribunal or any post under the 
Union or State requiring special 
knowledge of law and has acquired 
legal experience". This is so much 
unpardonable. Any person, any sub­
ordinate office in any Ministry for
that matter, dealing with MISA
cases, for example, in the Home Minis­
try can say that he has acquired
special knowledge of law as he has 
been passing so many orders. (Inter­
ruptions).

I say that a Matriculate or even a 
non-Matriculate promoted and occupy­
ing some Deputy Secretary’s post 
somewhere or even an Under Secretary 
will he eligible. I would really like 
you to explain this to the House. We 
are all Members of the Swaran Singh 
Committee who have spoken just now 
and If we feel so strongly about this, 
you can understand how strongly the 
others must be feeling.

I would request the hon. Minister to 
explain this to us. This is one of the 
items which he will need to consider 
seriously, under his assurance.

SHRI H. R. GOKHALE: I do not
wish to make a long speech, because, 
the prints made in the three or four 
apeadsee here, I cannot say a n  with* 
out eubsUnce; But one thing I want 
t* clarify, and that is no amendment

to the Constitution, much lass an am­
endment at tftfer type, as some M m - 
her has said, can be smuggled in. Uti 
bureaucrat has, as yet, that poll In the 
Government that a Constitutor Am­
endment can be smuggled in without 
its being considered at the highest 
level. Even I, as a Minister, cannot 
do on my own. Thi« decision has been 
taken at the highest level. But at the 
same time. I would not say that, 
when points need deep consfiWaOtm, 
those points, having been brought to 
my notice, will not be considered by 
me. All that I can say is that; just 
as I have observed in respect of same 
other Clauses, Z am reserving this: I 
will bring it again to the notice of the 
Govenment and then we will M l  
you what should be done about it. 
More than that, I cannot say anything 
at the moment

There were two other points are 
not connected with this, which were 
raised. One point was raised by Shri 
Bibhuti Mishra. That was that a 
judge should not be appointed in the 
same State to which he belongs. It 
is not possible to make a provision 
very strictly of that nature. It is true 
that, here and there, occasions arise 
when it is desirable to transfer judges 
from the State to which they belong 
to a High Court of another State. In 
fact, for the last one year or so, we 
have been using the provisions of the 
Constitution for transferring them. 
We have already transferred about 14 
or 15 judges so far. It has been 
done only in the last one year or so. 
We were not using that power at all 
before. We have started using it. It 
may be that we will be using it in 
future also. There is enough provi­
sion in the Constitution where this 
thing can be taken care of. But say­
ing that a judge should not be appoint­
ed in the same State to which he 
belongs will create many difltculttae. 
First o f all, members o f the Bar will 
not be willing to come forward at all, 
and we will not be able to recruit pro­
per people for our HtJfc Oourte

Thepotateaiesd-fc* Mr.AUfeJiam 
was about- i st^r arrtalalr U
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concerned, that is a problem about 
whcih all of us are anxious, and 1
have spoken about it. But what can 
be done with x>*gard to that in the 
present Amendment? Nothing can be 
dene by the present Amendment.

SHRI K. NARAYANA RAO: It is
one thing to transfer a judge and 
another thing to appoint a person from 
another State in the initial stages. 
That makes all the difference. If the 
judges who have been appointed once 
in a particular High Court are trans­
ferred to another, they get the feeling 
that this is being done by way of 

punishment. The hon. Minister has stat­
ed that many people are not willing to 
go to anothtr State. I do not thnk that 
that is the correct position. People 
are prepared to go from one State to 
another. To avoid heart-burnings at 
a later stage, I would say, in the ini­
tial stage itself, the persons may be 
appointed to States other than those 
to which they belong, as we do in the 
case of IAS, and IPS. There should 
be no difficulty in that. I would re­
quest the Law Minister to think over 
this.

MR. CHAIRMAN: Clause 87. There 
is no amendment given notice of. We 
go to Clause 38.

Clause 38 (Substitution of new article 
for article 226. Power o f High Courts 

to issue certain writs.)

SHRI B. R. SHUKLA: I beg 1o
move:

Page 10, line 24,—

after "redress" insert “or preven­
tion” (67).

Page 10, line 28,—

after “redress" insert “or preven­
tion” (68).

PUge 10, lines 31 and 32,— 
after “resulted” insert— 

tor is I fe iy  to mult'* ( « ) .

Page 10, line 42,—
after “other" insert "effective and 

speedy” (70).

Page 10, line 42,—
after “redress” insert “or preven­

tion”  (71).

SHRI C. M. STEPHEN: I beg to 
move:

Page 10, line 24,—
for “injury of a substantial

nature” substitute “grievance”  (128)

Page 10, lines 25 to 28,—
for “other provision of this Consti> 

tution or any provision of any 
enactment or Ordinance or 
any order, rule, regulation, 
bye-law or other instrument 
made thereunder; or”

Substitute—

“provision of this Constitution 01 
of any other law if such con­
travention has resulted w 
substantial failure of justice" 
(124).

Page 10,—

omxt lines 29 to 32 (125).

Page 10, line 42,—

for "provided for by or1* substitute
“a\ailable" (126).

Page 10, line 43,—

omit “other” (127).

Page 11,—

/or lines 17 to 23, substitute—

“petition under clause ( 1) unless 
the High Court, for reasons to 
be recorded in writing, it 
satisfied that there is a prima 
facie case for the petition.'* 
<1*0*.
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SHRI P. NARASXMHA REDDY: I 
beg to move:

Page 10. line 42,—
after "any other” insert “equally 

effective” (208).

Page 11, line 10,—
for “fourteen” substitute “thirty” 

(209).

SHRI DINESH CHANDRA GO-
SW AM I; I beg to m ove;

Page 10, line 43,— 
add at the end—

“and such remedy is exhausted" 
(434).

SHRI BHOGENDRA JHA (Jai-
nagar): I beg to move:

Page 10, line 24,—
omit “of a substantial nature” 

(471).

Page 10, lines 31 and 32,—
omit ‘‘where such illegality ha.1’ 

resulted in substantial failure 
of justice” (472).

Page 11, lines 11 to 13—
omit “unless the 6aid requirements 

have been complied with be­
fore the expiry of that period 
and the High Court has con­
tinued the operation of the 
interim order” (473).

SHRI M. C. DAGA; I beg to move:
Page 10, line 42,—

after “other” insert—
“efficocious and effective” (597)

SHRI PRIYA RANJAN DAS 
MUNSI; I beg lo move:

Page 11, line 10,—

ior * fourteen days'’ substitute 
“ten days” (898) .

Page 11, line 23,— 
add at the end—

“or where such order shall have 
the effect against the share-crop­
per, cultivator of the vested land” 
(599).

SHRI BHOGENDiRA JHA (Jaina* 
gar): Mr. Chairman, Sir, Clause 38 
in the Bill is intended to substitute 
Article 226 of the Constitution. I 
think, the amendment in the Bill is 
in the right direction, because we 
have been facing some troubles on ac­
count of the words ‘for any other pur­
pose’. Under this category ‘for any 
other purpose', in most of the cases, 
barring a few exceptions here and 
there, the power of the High Courts 
has been exercised in the interest of 
the vested interests and against the 
interests of the common people, against 
issues within the scope of the Direc­
tive Principles, against any progres­
sive legislation like land reforms, or 
even those for the working rlass and 
other toiling people. So far so good. 
But. Sir, we also know that these am­
endments are subject lo the provisions 
of Article 131A and Article 226A. 
There, we know, the central laws are 
taken away from the purview of the 
High Courts, even if they affect the 
people of the State or the area under 
the Jurisdiction of the High Court. 
There, it will create another difficulty 
Certain sections of the people may 
find it easier to approach the High 
Court from the financial point of view, 
but they may find it much more diffi 
cult to approach the Supreme Court, 
beCause it would be more expensive. 
This provision will, therefore, go 
against the interest of the common 
people. In any case, the vested in­
terests will directly approach the 
Supreme Court; they will not be pre­
vented from it. The amendments, that 
I have moved, namely amendments No. 
471, 472 and 473 are to the extent that 
the High Courts are sought to be 
given the power to Intervene In issu­
ing orders or writs, in the nature of 
habeas corpus, mandamus, prohibition, 
quo warranto and certiorari, or^any
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t f  fliem. Han, the provision is for 
the enforcement of any ot the rights 
eco*ejrasd by the provisions of Part 
HZ. Again In Part IQ, we are leaving 
untouched the fundamental right to 
property, trade Or business. Apart 
from that, It Is immoral, because bo 
property rights would be fundamental, 
only human rights can be fundamental.
Our« is perhaps an exceptional consti­
tution even taWr*" into account the 
Constitutions of the capitalist world.
We axe granting tW* fundamental right 
to property over the human rights.
Here again, through thl$ amending 
BUI, we are trying to give precedence 
to Directive Principles, but that will 
have to be decided by the judiciary.
The propertied class will be in a posi­
tion to spend sufficient amount to 
engage the best talent in the country 
and the beet advocates to ensure that 
their interests are not touched and the 
courts intervene in their favour. That 
again is left undefined here. So the 
floodgates of such litigation in the 
interests of the vested interests are 
left open. That again is a very dan­
gerous thing because if we had deleted 
that in at least 19(f) and 19(g). in that 
case, it would have been all right but 
when we leave them intact, this is a 
dangerous thing which we are leaving 
here. Again we will face troubles with 
regard to the progressive legislation 
in various States of the country. To 
the extent the High Courts are al­
lowed. these things will again arise, 
for you say in (b):

“for the redress of any injury of 
a substantial nature— ”

and again ‘jprhere such Illegality has 
resulted in substantial failure of 
justice." ‘resulted in any injury of a 
substantial nature’ and ‘where such 
illegality hag resulted in substantial 
failure of justice’—these are so vague.
Who will define it? Then in (5) it is 
said; 'The High Court may dispense 
with the requirements of sub-clauses
(e) and (b) and make an Interim 
order., .for preventing any loss being 
caused to the petitioner which cannot 
he adequately compensated in money.

. /  Bat with regard to poor sections
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of the community or whei^ the civil 
liberties are concerned or the funda­
mental rights are concerned, it cannot 
be presumed to be compensated, in 
terms of money. So, the High Court 
cannot intervene. So this clause again 
works in the interests of the properti­
ed class and against the interests of 
the common people and against the 
interests of the progressive legislation 
in various States. I think the Govern­
ment should again consider this at 
Mr. Grokhafle has said on several occa­
sions that some aspects he will re­
consider. 1 think otherwise these 
amendments will be self-defeating.

Similarly, take my amendment No. 
473. The question is that the High 
Court in certain cases can be allowed 
to issue ex parte stay orders for 14 
days. But there is a provision here: 
‘shall, if it is not vacated earlier, cease 
to have effect on the expiry of a 
period of fourteen days— unless the 
said requirements have been complied 
with before the expiry of that period 
and the High Court has continued the 
operation of the interim order.’ Un­
less the High Court continued the 
operation of the interim order, ffils 
will lapse. But if the High Court 
continues as it may think that it can 
be compensated in terms of money, 
in that case, it will be again endless 
stay orders. So, my amendment 473 
seeks to delete that part:

"unless the said requirements 
have been complied with before the 
expiry o? that period and the High 
Court has continued the operation 
of the interim order” .

There are several instances. I was 
myself Involved in one case. It was 
a case of share-croppers in the Patna 
High Court. The High Court decided 
favourably. After hearing, the 
Revenue Department granted the 
pottos and after prolonged hearing, 
permitted the harvesting also. Then 
on some frivolous ground a stay order 
was given with regard to the paddy 
harvest which legally belonged to the 
share-croppers. An order of loot was
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a i m  by the High Court bec»u*
they belonged to the 
clantnn I have been pleading in tae 
fciigh Court and I may be ck*r®®~ 
With contempt of court for using that 
expression ‘order of loot was given 
by the High Court1.

So, Sir, in auch a situation we will 
2*ce such problems because the 
objects and reasons say that these 
amendments are intended to clear 
the path towards, a socio-economic 
transformation. I am not here tempt­
ed to use that expression....

MR. CHAIRMAN: Why not?

SHRI BHOGENDRA JHA: I hope 
bo but in the present set up and in 
the present frame-work of the amend­
ing Bill that is not possible----

MR. CHAIRMAN: The Law Minis­
ter said it.

SHRI BHOGENDRA JHA: That
may be good intentions but unless 
those wishes are translated into 
action, these amendments cannot help.
I hope the Minister will have the 
courage to do so. In such a situation, 
to have the socio-economic reform,
I may plead with him that he may 
seriously consider my amendments 
No. 471, 472 and 473. He may see 
that his amendment is made less in­
consistent if not fully more consistent.

SHRI B. R. SHUKLA (Bahraich).: 
The present amendment to Article 
226 has been very carefully made. It 
tried to meet the difficulties of the 
citizens against the wrong acts of the 
executive and at the same time it also 
takes note of the problem of the 
administration.

My amendments are somewhat for­
mal in character. First, I have 
sought by my amendment—insertion 
of the word “prevention" after the 
word ‘redress*. The word ‘redress’ 
appears to connote that some injury 
has been done and it is to be repaired,

while the word “praventioa^relataa 
to tin  injury likely to happen b y i h e  
action which is the result o f tbtr eon. 
travention of some la w  or rule. There­
fore, mere use o f word *redr6uf may 
not be adequate to meet the situatiefa 
created by the contravention of atf 
order or law which has not actually 
resulted in any substantial injury feiit 
is likely to result in substantial in­
jury. Therefore, after the word 
‘redress’ the word "prevention** 
should be added and where it has 
been provided that injury has result­
ed, it should also be added ‘where 
the injury is likely to result*. This is 
the first part of my amendment.

Under the existing Civil Procedure 
Code and also Criminal Procedure 
Code there are normal remedies avail, 
able to a citizen. But, you being well 
versed in law know that these com­
mon law remedies in Civil and Cri­
minal Courts are pro-tracted. Jus­
tice delayed is justice denied. 
This jurisdiction under Article 226 is 
a salutary provision. The jurisdic­
tion for the writ has been kept intact 
and its scope has been clarified. At 
the same time a proviso has been 
added to the exercise of this juris­
diction—‘if other remedies are avail­
able, writ will not lie’ . The word 
‘other remedies’ should be replaced 
by ‘other speedy and effective reme­
dies’. The existence of other remedy 
which has been available since the 
time of the Britishers in this country 
will not meet the ends of justice and 
the excesses ol bureaucracy and their 
vagaries cannot be curtailed under 
Article 226 unless its scope is extend­
ed to all cases where effective and 
speedy remedy is not available.

SHRI C. M. STEPHEN: Sir, this is 
one of the most vital sections in this 
Constitution Amendment Bill regard­
ing Article 226. As my learned friend 
Shuklaji said by and large this pro­
posal will certainly be welcomed. I 
have some amendments to make on 
this. One is this. In sub-clause (b) 
a new concept has been brought in. 
The change we have effected is this. 
Formerly it was for the purpose of



B ift It! or other purposes. We have 
turn  taken away the words fo r  other 
purposes'. In place of that what we 
have done is We have intro­
duced the concept of Piandit Jawahar- 
lal Nehru’s committee so many years 
back. On those lines the Swaran 
Singh Committee made recommenda­
tions. But it is written in a different 
way altogether, which will create 
complications. They say 'for the re­
dress of any injury of a substantial 
nature’. The other one is saying 'il­
legality which has resulted in subs­
tantial failure of justice’. What the 
Nehru Committee said was failure of 
justice’ not injury or substantial in­
jury and all that.

May I ask you what do you mean 
by substantial injury? What may be 
substantial injury for one person 
may not be the substantial injury for 
some other person. Tatas or Birlas 
may not mind about Rs. 4 lakhs or 
Rs. 5 lakhs; it is not a substantial in­
jury for them. But even Rs. 5,000 
may be a substantial injury for a 
poor man. Here what we are con­
cerned with is not substantial injury 
and so on. We are concerned about 
the violation or the deviation of jus­
tice or aberration of justice. But it 
must be a substantial aberration of 
justice. Those concepts are taken 
care of in sub-clause (c). But in 
sub-clause (b) there is this concept. 
Sub-clause (b) relates with the con­
cept of violation of any Act. Sub- 
clause (c) relates with violation of 
any procedure. This is about viola­
tion of procedure. Substantial in­
jury is not asked for. Substantial 
failure of justice is what is required 
in the other case. Here, substantial 
failure of justice is not what is in­
sisted upon, but substantial injury is 
the thing which is insisted upon.

I cannot understand why this should 
be so. When you violate a law, 
when you violate the provision of the 
constitution etc., which results in in­
justice, if that injustice is of a subs­
tantial character, this extraordinary 
remedy must be available. You need 
not go and measure up those Injuries.
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It is an immeasurable thing. Sow 
what I say is, we are injecting some 
different concepts into this. What 
Nehru Committee proposed was 
They had no idea about injury or 
about substantial Injury. That is why 
I have proposed these amendments. 
What I have suggested is that in 
place of ‘injury of a substantial na­
ture’ we may say 'grievance’. The 
grievance may be accepted. We are 
out to redress grievances of citizens. 
This is one point.

The most objectionable part 1a 
about sub-clause (3). It says that no 
petition for the redress of any injury 
referred to in subclause (b) or sub> 
clause (c) of clause (1) shall be en­
tertained if any other remedy for 
such redress is provided for by or 
under any other law for the time 
being in force.

Now, Sir, I come with a complaint 
that my right is violated under a 
particular Act. Two concepts are im­
ported into it. If I have a remedy in 
any other law, it means, this remedy 
will not be available to me here.

I would submit that a civil suit ia 
available to any citizen. The civil 
suit can be another remedy. And, on 
that basis, it is possible that this re­
medy can be refused to me. It is pos­
sible that it may be refused to me. 
Again, there may be a provision that 
I can go to the Secretary of the Gov­
ernment or some higher official and, 
if that remedy is provided, it will be 
only an imaginary remedy—an illu­
sory remedy—and, on the basis of that 
remedy, this remedy can be refused 
to me. I am coming to the implica­
tions of it. There is the other law to 
which also I" shall be coming.

If a remedy is provided for in the 
law under which you are complain­
ing, then you cannot have the remedy 
under Art. 226. Even if a remedy is 
available in any other law, it is not 
necessary that it must be an efficaci­
ous remedy. In effect all that is 
necessary is this. If any other re* 
medy is provided in any other law
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mod that law is tar the redress*! of 
the grievance, <ken A rt 229 wiH not

the basis of which only tfee 
aider i» Mind *&r. I f that provision 
is to be put, in* then 1 think, thls tftf 
Hoc interim order can be avoided ^be available to me. I would rather 

•crap Art. 236 because it is not fikefr 
that anybody will get the remedy out 
o f  that With this proviso, I do not 
think any one ig likely to get any 
relief under Art. 226. Therefore, I 
have suggested my amendment. The 
point made it that the remedy avail­
able to me must be an equally effica­
cious remedy; and, if an efficacious 
remedy is available to me, then re­
medy under Art. 226 can be refused 
to me. To refuse that is to scrap 
Article 226. Instead of providing the 
word “provided” the word “available” 
would have been better. The point 
that I am making is this. This is 
completely nugatory. The relief that 
is proposed to be given under Article 
S26 is negatived by this sub-clause.

Therefore it is very earnestly urg­
ed that my amendment might kindly 
be considered by the hon. Minister. 
Sub-clause (6) sayg that no interim 
order will be made which will have 
the effect of delaying any inquiry into 
a  matter of public Importance or any 
investigation or inquiry into an 
Offence punishable with imprison­
ment or any action for the execution 
o f any work or project of public uti­
lity, or the acquisition of any pro­
perty etc., e tc ... .

That sort of provision may be ne­
cessary. But, should there be such 
a blanket provision? My proposal is 
that this provision may be retained 
subject to one condition that if the 
court, for reasons recorded in writ­
ing, is satisfied that there is a prima 
facie case for the petition, then an 
Interim order may be issued.

There will be three types of cases— 
la ) no interim order will be issued 
without hearing; (b) interim order, 
a* parte, can be issued in exception­
al circumstances where compensation 
la  money 4s not possible; and (c) no 
taterlm order will be Issued unless 
the court, after bearing, is satisfied 
that there is a prima facte case on

the grievances of the citizens ean also 
be avoided against the official's action* 
which can go the wrong way.

Some relief must be available to* 
citizens. We have got the Court :«nd 
let them issue the interim order if 
there is a prima facie case for the 
petition. Then, the court has to give 
an interim relief. These are the three 
proposals I am making and I would 
request the hon. Minister to kindly 
consider these proposals.

SHRI DINESH CHANDRA GO- 
SWAMI: This article is one of the
most important articles that we are 
debating. In fact, in the entire con­
stitutional debate, this h&s been one 
of the main bones of contention. We 
know that article 226 has created a 
lot of confusion in the judicial his­
tory of this country and has come in 
the way of many socio-economic pro­
grammes. We know that the courts 
exceeded their jurisdiction many a 
time taking cover of the clause ‘any 
other purpose*. The Law Minister 
referred to certain cases. We know 
of a case also where, I am told, even 
the transfer of a person from one 
ward to another in the same hospi­
tal was stayed under the provisions of 
art. 226. Therefore, it i8 in the fit­
ness of things that this article should 
be reframed to really give expression 
to what we have in mind so that it 
may not come as a bsr to socio-eco­
nomic progress.

The Swaran Singh Committee had 
also discussed this article m various 
stages. In the first stage, when we 
submitted the report, we decided to 
delete ‘any other purpose*, whereby 
the implication was that a person 
would he entitled to go under art. 226 
for the enforcement of fundamental 
rights alone. But after the Commit­
tee took views of the High Court Bar 
Associations and other persons, it was 
thought that relief should also be 
given under 226 in case o f appropriate
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«a«Sis « f  contravention of the provi- 
a&acM o f  fb» Constitution or whttre 
there i* bureaucratic abuse of statu­
tory provision*, that is, if under any 
other provision of an enactment or 
Ordinance Injury of a substantial 
nature is caused.

Therefore, the purpose of article 
290, if I have been able to understand 
it aright, is to give to persons a fo­
rum whenever there is violation of a 
fundamental right and secondly, 
whenever there is contravention of 
any other provision of the Constitu­
tion or some statutory provision. 
Again this has been limited to this 
extent, that in case tribunals are con­
stituted and the forum is shifted to 
tribunals, notwithstanding article 
3526, this right will not be available.

But looking to the clause as it has 
been drafted, X am in a great deal of 
confusion. I feel that in no case will 
a person be entitled to go under art. 
226 evert if  there be a contravention 
of a provision of the Constitution or 
any other provision of an enactment 
or Ordinance. The reason is simple. 
We have said in clause 8:

“No petition for the redress of 
any injury referred to in' sub­
clause (b) or sub-clause (c) shall 
be entertained if any other remedy 
for such redress is provided-----”
Now in my respectful submission, 

a dvil suit, a suit under the provi­
sions of the Civil Procedure Code, is 
also an alternative remedy. I would 
like to know from the hon. Law Min­
ister whether he concedes this posi­
tion. It may not be an efficacious 
remedy, but it is an alternative re­
medy. If this is an alternative reme­
dy, then in every case a person has 
the right to go in a civil suit except 
In some cases where by statute civil 
proceedings are barred. Therefore, 
except in those cases where civil 
proceedings are barred, because an 
alternative remedy of civil suit is 
available, articl* fl8  is not available. 
Jtt those eases where we have barred 
ehril proceedfcgfc our Intention Is bar­
ring them 3g BQt to give jurisdiction

under article 226 also. At least I am 
not prepared to give that jurisdiction 
to th« High Court when we have de­
cided to take away that jurisdiction 
and have decided to give it to a parti­
cular forum. Therefore, if that posi­
tion is accepted, I do not think in a 
single case where a person, even 
though there is gross violation of the 
provisions of the Constitution or some 
enactment, will be entitled to go 
under art. 226. If the Swar an Singh 
Committee’s recommendation? has 
been accepted by Government, than 
the stand of Government should be 
reflected in clear terms. If Govern­
ment feel that article 228 should be 
confined only for the enforcement of 
fundamental rights and not for con­
travention of the other provisions of 
the Constitution and statutory provi­
sions; then the clause should be re­
drafted but in no case should the 
right be merely illusory. The right 
should not be given "by one hand and 
taken away by the other. I feel that 
sub-clause (3) as it stands will abso­
lutely come in the way of the enforce­
ment of art. 226.

Therefore, I would like the LaW 
Minister to reconsider this position. 
Or make it clear in' terms that civil 
suit is not an alternative remedy. 
Otherwise, what will happen is that 
in every case that comes, the High 
Court, in order to give a proper in­
terpretation of art. 220, will say that 
it cannot be the intention of the legis­
lature to give something by one hand 
and take it away by the other, and 
will start interpreting the same thing, 
and again the same process of amend­
ing art. 229 shall have to start with­
in a month of the passing of this 
provision.

17.80 fan.

We have made a provision in sub­
clause 6, not to grant stay in some 
eases; for example when the stay 
order will have the effect ot delaying 
any inquiry into a matter of public 
importance or any Investigation or 
inquiry into a* offence punishable 
with imprisonment 0 *  any action tat
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the execution of any work or project 
by a public corporation. Coming to 
Hie last category, if a public corpora­
tion passes an order and says: we are 
doing it lor the execution of our work, 
however much it might affect the 
lights of a citizen, the courts will 
have no power to grant stay. X am 
not in favour of {giving such wide 
power. Sufficient safeguards have 
been provided against abuse of state. 
Let us provide more safeguards. But
• very wide clause like this has got 
the potential of creating many diffi­
culties for genuine people. There­
fore, the hon. Minister should look 
into it.

There is another provision to which 
I want to draw the attention of the 
hon. Minister, that is article 58. I 
cm  referring to sub-clause (b). In 
the case of pending petitions, you 
have s&id that on the expiry of a 
period of four months from the ap­
pointed day, if the copies referred to 
in clause (a) have been furnished to 
such party but such party has not 
been given an opportunity to be heard 
In the matter before the expiry of the 
said period of four months; stay will 
be vacated. There will be thousands 
o f pending cases before the High 
Courts. In a case, where the high 
court could not list the case for hear­
ing; the other party could not be 
given an opportunity of being heard 
and therefore that party suffers 
merely because the High Court could 
not give to the other side an oppor­
tunity of being heard—Is it the inten­
tion of this clause? I hope the hon1. 
Law Minister will keep this in view 

try to clarify the position and 
redraft the entire clause so that the 
intention we have Is achieved. Other­
wise, we find that article 226 as it has 
been drafted today becomes more 
complicated than it was.

SHRI P. NARASIMHA REDDY 
(Chittoor): I entirely agree with the 
arguments advanced by Mr. Stephen 
and Mr. Goswami that this new arti­
cle 228 needs material amendments

***

Sub-clause 3 says th*t if any other 
remedy is tharer no petition would 
be entertained. The other day ’tike 
bon. Minister replied to the discus^ 
sion and said that it was not the In­
tention to take away any o f the legi­
timate remedies available to bona 
fide affected persons. Sub-clause 3 & 
mainly intended to restrict frivolous 
resort to High Court; it is a restric­
tive clause. We quite welcome the 
safeguards that had been provided; 
one safeguard is for the enforcement 
of Fundamental Rights, secondly, If 
there is substantial injury, a writ can 
be entertained; thirdly if there is 
substantial failure of justice then a 
petition can be entertained. But why 
should you deprive a poor affected 
party from the benefit of this article 
merely because there is supposed to 
be an alternative remedy? There is 
no wrong without a remedy. That is 
the axiom in law. But all remedies 
are not effective, or equally effective. 
By denying this facility to the liti­
gant, we will unnecessary be creating 
a hardship which is not at all the in­
tention of the government, or of the 
Law Minister. It is the right of any 
citizen to choose whichever remedy 
is cheaper, speedier or more easily 
accessible. Why do you restrict that 
he should not choose one remedy, but 
should choose the other? For exam­
ple, from Delhi to my place, Madras,
I go via Nagpur. You say that i f  
there are alternative routes available;
I should not go by that route. There 
are routes available via Bombay and 
via Calcutta. It would amount to 
such a sort of imposition which is not 
at all. I think, intended by the Law 
Minister Therefore I would suggest 
that we should not, in our anxiety to 
reform or restrict the jurisdiction o f  
the court under this Article, throw* 
away the good along with the bad.
It is like throwing away the baby 
along with the bath-water. This re­
quires re-consideration. Many jurist* 
and legal experts who have given 
their opinions earlier, have said that 
it would be like administering anti­
biotics to cure a disease which IdUs 
both good and bad bacteria and
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Ih v c i behind unmanageable toxic 
reaction. It « « U  have the s*me re­
action here If thla clause is there-, 
though it appears to be innocuous it 
would virtually take away the rights, 
the legitimate rights of even the ge­
nuinely bona fide affected persons.

r u n  fan.

[ S h r i  C. M . S te p h e n  in the Chair]

My other amendment to this clause 
relates to the interim order. The in­
terim order of stay or injunction is 
also subjected to severe restrictions. 
It is welcome. This restriction is 
necessary, because everyone knows,
that, as the Law Minister said the 
other day, that recovers had to this 
Article, not merely because ultimate­
ly the petitioner would succeed and 
the judgement would be favourable. 
This is restricted; it is good. This is 
resorted to because interim orders
can be had for the asking, like plat­
form tickets. But in restricting it, 
you say that where there is an irre­
parable damage—a damage which
cannot be compensated by money, as 
under (b) and (c) of the previous 
sub-clause—an interim order can be 
issued; the stay or injunction can be 
granted, but it Is qualified. If the 
other conditions viz. serving of the
notices, documents etc. on the respon­
dent and giving an opportunity for 
the respondent to be heard are not 
fulfilled within 14 day®. this interim 
order can be get vacated. It is not 
in the hands of this poor petitioner to 
provide an opportunity for the res­
pondent. The onus is on the High 
Court. If the High Court finds that 
it is not able to provide an opportu­
nity for the respondent within 14 
days, should this poor petitioner 
suffer? nils question need* a second 
look. That is why m y amendment 
says that 14 daya i* nol enough. If 
needs 90 days. That too may not be 
enough. This requires the sympathe­
tic consideration o f the Law Minis­
ter.

* *  i n n :
% tw tw  t o  

■arrf  ̂ 1 s * t o  55^0 wrr® 
^  f*WT | :

“Our Constitution has enabled a 
single individual to stand up against 
the entire State or even the entire 
nation, if his fundamental right has 
been threatened; and the courts when 
convinced of the justice of his cause 
have upheld his stand. It must be 
said to the credit of the Governments 
both in the States and at the Centre, 
that they have, always and without 
exception, bowed down to the deci­
sions of the courts and carried them 
out readily and willingly.”

HT?* % ^  fN tt $ . . . 
(«*Nfflv) . . H ffcror firfirer 
STtf* waf SF ÎT f% jftft qrt 
«r>T 5TOB PTR ?  I

I am quoting your own sentence^ 
Therefore, I want to draw your atten* 
tion to the quotation.

WTTo

i t  5* T̂ T g I

sft TO TOT: tit
forr fc fa  *rr?r srarr; ^ n r  «rk

1

| :

“Where there was a complete lack 
of jurisdiction in the officer or autho­
rity to take the action impugned, 
e.0. where the proceedings have been 
taken under a law which is ultra 
vires.
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« f t f *  « * * * ? >

Whet* the impugned order ha* 
beta made in violation of the ptid- 
ptos o f natural Justice.

**(iii) Where the right to obtain 
the statutory remedy has been lost 
car barred by no fault of the Petition-

(iv) Where it is evident from the 
acts of the statutory appellate or re- 
visional authority that It would be 
futile to approach him for revising 
the impugned order.

(v) Where quick relief is necessa­
ry.”

w  fa r  wrm % m
i f f  ftnr i ^  «ttt  vt fttim  

| I qr in«T% «PTfwr | :

“ No petition... shall be entertained 
if any other remedy for such redress 
is provided for by or under any 
other law for the time being in 
force."

But if no effective remedy is available, 
what will happen to them?

frn  irro w
^  qrW i

sfrr *nr% anrr vnr t f f w r  
w f t  snRrnrcr Jr | «rk 

tffiraR vr $ fa  «rr*r
ft  isfor* srnr % ?rc*rir srj * r &  in
it*  «TP7 in *  3»7T i
v t f  ify s ^ r t  wfr xttx 51R  «mr

I STfTR ?ft 
wnpft 1 ffr«r fo r

He must have furnished the copife

w# *ror vtjtt | * pct *ptt 
^tfw w rtfa  * t f  «nr#ife |
* r * t f  qwarf | grcwtwrc vnfV «sfar

f ,  tar t  1*

X want an injmactUm. g want t» 
maintain the status q«e> but I c« ib»

«rM  fiwrr | fa  «w  m  f a t  writ 
* r t € ? f t q s v t f i f t * n r t f t a r n r  »nff 

»ror irw ft w r  S 1
r i r  #  irtas* *t£ If wfisr vrsrr 
^ns?rr jvt«rnr ^J*r wrnft*t,

SJWST *!ff 1 1 qftt «rrc*ft w n k  
Wfvnr ^T??rr *&*HFt%fwt r̂nrr 
t  ?r> fcrr 1 t  «nnr<rr jf 
fa  w  qr inq P tttt *3$  i

BHRI PRIYA RANJAN DAS MUNSX 
(Calcutta—South): My amendment is 
very simple and if the hon. Minister 
accepts it, it will help all of us and the 
country.

First of all, I think that the scope of 
article 226 is very limited, and I would 
have been extremely hSPPy if it had 
been completely wiped out, because 1 
have seen in the history of independent 
India that this particular weapon has 
been used against all the socio-econo­
mic programmes of the country.

By intelligently applying his wisdom, 
the Law Mmister, to whom we are all 
grateful, is trying to preserve and in* 
corporate a few of the things which 
are essential and remove others which 
have proved hurdles in the past, for 
Instance in the way of acquisition of 
property for projects of public utility, 
etc. In the last two decades, various 
programme were introduced by Pan­
dit Jawaharlal Nehru and our profit 
Prime Minister, Shrimati Indira Gan­
dhi, which vested interests have tried 
to obstruct by taking recourse to arti­
cle 226. The whole nation would, 
therefore, be grateful to Shrimati In­
dira Gandhi for introducing such an 
important and genuinely revolutionary 
concept in this Constitution. I would 
only appeal to the hon. Law Minister 
and the hon. Members of the Bouse 
having faith in democracy to Iwflp the 
Judiciary play its role in achieving out 
socio-economic changes, Tbaft being 
so, you must be specific in your provt*
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aton a* to for wt a p you would lilft to 
give Mttef ttL this measure.

Aft my hon. friend, Shri Bhogendra 
Jha, stated, In the last two years, in the 
High Court, I have seen with my own 
expedience the _ application of article 
220. It is true that it created a pro­
blem for the Government. A large 
number of poor people of the country 
who were in the rice-eating belt dur­
ing the British time in the coastal area 
of Andhra Pradesh, Bengal, Bihar and 
Orissa were under the ryotioari system 
and the people in one part of the sou­
thern India and in one part of the 
norther India were under the malgu- 
zori system. As a result of that, what 
happened wag that the peasantry be­
longing to the ryotwari system had to 
depend mostly on the zamindars and 
the big landlords whereas in the sou­
thern part ot the country and the nor. 
them part ot the country, there was 
a sort of the feeling of collective bar­
gaining. So, what happened was that 
in the course of applying article 226, 
mostly, the sufferings were cause to 
share-croppers and the cultivators in 
the areas where the ryotwari system 
was prevalent. That happened in the 
jurisdiction of the Calcutta High Court, 
in Gauihati and in Andhra Pradesh 
also, tf you will see, the Naxalite 
movement and agitation did start from 
the coastal belt of Andhra Pradesh 
upto the area where the ryotwari 
system was there.

You have rightly said:

“no interim order 6hall be made 
on, or in any proceedings relating 
to, a petition under clause (1) where 
such order will have the effect of 
delaying any inquiry into a matter 
of public importance or any investi­
gation or enquiry into an offence 
punishable with Imprisonment or any 
action for the execution of any work 
or project of public utility, or the 
acquisition of any property for such 
execution...'’

Everything is good. I would like you 
to add:

Ordinance
“or where such order shall have 

the effect against the shore-croppera 
and the cultivators ot land.”

If you do not do it, the High Court 
judges will give different interpreta­
tions and, while they will give diffe­
rent interpretations, an interim order 
which they used to get earlier will 
continue to get as a result of which, 
frankly speaking, you will not be able 
to protect the large number of poor 
peasants, the shore-croppers and all 
that.

ME. CHAIRMAN: The clause says 
that tribunals will take care of that.

SHRI PRIYA RANJAN DAS MUNSI: 
That also is a matter of delaying 
process. They will not get immediate 
relief.

My second submission is this. It is 
provided:

“ .. .i f  it is not vacated earlieT, 
cease to have effect on the expiry of 
a period of fourteen days/’

Some Members suggested that it should 
be 30 days. I am not tor that view. 
It is too long a period. In a large 
number of cases, the people who will 
get the benefit of the Interim order 
will not be the poor people. You make 
it 10 days. That is moderate. You 
make it 10 days, not 15 days.

SHRI VASANT SATHE: Sir, I want 
to make two important submissions in 
this regard.

Day before yesterday, the Prim* 
Minister while intervening in the de­
bate made a categorical statement that 
the Government has absolutely no in­
tention of curbing the rights of indivi­
duals. Probably, she was having in 
mtad a charge that was being made 
by the Opposition that now article 226 
goes, the High Court powers go and 
there will be no relief given to the 
people. I think, it is in that context 
that a categorical statement was made. 
If you recall* the Nehru Committee bed 
said that the words "any other purpose** 
should be removed. But in f i e  same 
sentence, it also said Chat a provision 
should be made fox redress In a matter 
where substantial failure oC frstte*
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[Shri Vacant Sathe] 
has resulted. So, you cannot take the 
Nehru Report and take one sentence 
out of context ‘any other purpose* tor 
being removed and leave the rest. By 
removing ‘any other purpose' the mis­
chief we wanted to prevent was this: 
The High Court had opened a flood* 
Sate, as it were, for admitting all and 
any petitions against Government ac­
tion and was allowing the matter to be 
kept pending for years together till the 
final thing was decided, in the garb of 
‘any other purpose’. It is in fact 
under ‘any other purpose* that the 
High Courts and the Supreme Court 
had given various decisions. That is 
how the matter came in. Otherwise, 
If you remove ‘any other purpose’ a 
civil suit will become an alternative 
remedy. Therefore, now that we have 
redrafted it and we are doing it in the 
spirit of the Nehru Report, the Law 
Minister has provided specifically (a) 
for the enforcement of rights conferred 
by the provisions of Part i.e., Funda­
mental Sights and (b) and (c) for the 
redress of any injury of a substantial 
nature. While supporting your con­
tention (I don’t want to go into the 
niceties of it), supposing a man goes 
to the High Court and satisfies the 
High Court that here is a case where 
injury of a substantial nature is likely 
to be caused or has been caused by the 
action of some official of the Govern­
ment. what will happen? If the High 
Court is satisfied that there is a threat 
of injury or actual injury is there, by 
reason of a contravention of any of the 
provisions of the Constitution or an 
enactment or Taw or by-law, what will 
happen? Where will we go? Because, 
what we are ensuring and assuring 
under the assurance given even by the 
Prime Minister the other day is that 
w e are taking away, without probably 
intending to do so, by (3)— because 
the wordings ot 3) are thaf “no peti­
tion for the redress of any injury re­
ferred to in sub-clause (b) or Oc) of 
Clause (1) shall be entertained'* (it Is 
mandatory) “ if any other remedy for 
such redrew is provided for by or un­
der any other law for the time being 
111 iotctP (InttrrupHbna).

Another thing is that you have other 
laws in which you have made a provi­
sion that the Tahsildar, under land 
legislation, will be the first Appellate- 
Court and writ petitions will lie to the- 
Tahsildar. If a poor man wants to be 
given surplus land and some authority 
takes it away, what will happen? Where 
will he go? He cannot go to the High 
Court even if there is substantial in­
jury because you will say that other 
remedies are provided for.

Under the Pood Adulteration Act, it 
an Inspector goes to a petty shop-keep. 
er and says 'I have found that in this
oil there is adulteration and I am 
going to confiscate all this unless you 
give me Rs. 5.000’, redress is provided 
for through a Food Officer who is also 
hand-in-glove with him. So, even 
that remedy—the ‘other remedy’—goes 
and the man cannot go to the High 
Court even if there is substantial 
injury. What will happen? We will 
let loose,—I am finding so many things;
I am going to point them out present­
ly—I am afraid, a tyranny of bureau­
cracy in this country. As it is, we 
know what some of the bureaucrats 
are doing in this country and how they 
are spoiling the name of the Party by 
their acts of omission and commission. 
What will happen later if this remedy 
also goes away? I want to go on re­
cord saying this that this was the 
unanimous view of the Swaran Singh 
Committee on this provision, and we 
had sent it I would plead with the 
Law Minister to give consideration to 
this

Regarding sub-clause (6), kindly see 
the wording:

" -----no interim order (whether by
way of Injunction or stay or in any 
other manner) shall be made on, or 
in any proceedings relating lo, a
petition under clause (1) ................
or any action for the execution of 
any work or project of public utility, 
or the acquisition of any property 
for such execution, by the 'Govern­
ment or any corporation owned Od 
controlled by the Government**

Any corporation! Suppose, they say 
that they want to build soma road



joipewbere and your house come* In 
the way. They are going to send a 
buH-dca»r on It, because, it is in the 
process of execution of a project of 
public utility. The poor fellow will 
not have any remedy. No stay can 
be granted. The damage will be done. 
After that, what are you going to do?
Even if the matter is decided in the 
High Court in his favour, what relief 
will he get? The damage will have 
been done. Therefore, such a pre­
empting thing should not be there. It 
will be a bad law. Enough safeguards 
are already there: indefinite stay can­
not be given; then the person has to 
satisfy that the injury is of a substan­
tial nature, as you have explained the 
other day,—merely on a technical 
ground he cannot come. Therefore, 
with all these safeguards, let us not 
take away this remedy. What I would 
plead with the Law Minister is this.
You can say ‘efficacious remedy’—‘effi­
cacious’ is one which will achieve the 
desired results. Or. you may add both 
'efficacious and effective’, and clear 
this matter.

s r r ? s ,  q r a n s r  3 8  $  a f t  s n t r  
^  T>frr Tftn | qr 4>T*rtg
i f t « N r  m  *t*t g ,  i f  c r c f f t fV w  %
w r a r r r ,  * f t a r  e r r s ;  « m r  * f t
t f fesrRT s*npTT i 
v ?  f a a r r  w  |  f t r  t r f e f y  y f e f f o f t  %•

% fa*  sr str f w
n a r  |  %  *5  * £  m i r  *  %  * n p ,  5 r € t  
wrfar t  fa  «rfs*PTT qfefcsft % %
fa *  art «ts®t ftnrr,
w fa* v s  *ft $ fa  nHftfan 
f s r f o p T W  I ?  v * s f t * t £ * F T  %  f * r *  i f t  w n r

*rf ’rftr* i *rr»raft t o

fcfa vnrf p #  v t i  *  aft %
f t r a n u  w r r  %  w t f  v j t p t t  « i t  s s  
&  v r t x  v r  ftarr i * t f t  a r y  
f i t  w ti % ftV f t  % ftranw &  «n ix 
% H  qfK w  *r f t o
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*  M r  £ I
faw*r qft «rt i fa r  ffYTwr»r r
*  ^r% farsnqs ws «bs ^  w rK
* forc fa  % i 8 *m? *rf?nr 
*rr?rr to t 11 $rfa?r i 6 srra *r%
4r * f t  *tft f t r c r  «r? «ps « * r f a * t s r a  
vre ift *rftnr yrtnn i

tftfsrr ^
*n*T * fan- i *tft % *n w fr£ te

fa *  srwrt *?s*r S3T% %fn, ahn fa  
5T*tfsR3T firf^Rvr % fa ff TOT t  I 
f«rfW  !3TFd t  w fm

5? *K  ftfrr -aiTf^ I
wrz «pt

*rT f*r*r  ^  f w  m r  ?ft a ft w m  ^rr »tvrr 
t  ?r f̂ f [ t it i

^  t o t  f% *rf
*n^T 5ft ^  4 tt  

T̂flT fti V9T VTW *)HT % T^T T̂r,
ftr̂ r grr? sf^ftar ?r «ftr ?r 
^>rwT?rt,|ritgwTV5?75ttf«P^ j ? r  

% ?rw x * m  ?3ir i
fsrN v^  Jf

5*wt f%crr T̂*t i

SHRI H. R GOKHALE: Mr. Chair­
man, Sir, indeed, it has been a very 
interesting and useful discussion and 
I would not go into each different point 
raised here, I would rather particular­
ly differentiate between a point which 
is made, and which I am not Inclined 
to accept, and a point, which I would 
not say, I am inclined, but I would say, 
that it does require consideration.

First of all, I would deal with the 
scheme of Article 226, not the whole of 
it, but those parts to which a reference 
has been made. The first reference 
was to the very first clause of the pro­
posed Article 226; Clause (1). There 
also, part (b) and (c) were touched 
and there was no comment on ,a( and 
1 suppose, there is no dispute with 
regard to part (•)•
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Before X deal with part (b) and (c),

I want to point out that a ralewnce 
waa made to the report of the Swaran 
-Singh Committee. Indeed, the Swaran 
.Singh Committee had recommended 
Mtoat the words 'any other purpose’ 
-should be removed and they had not 
made a recommendation in the form 
In which the two clauses are before 
the House. But, obviously, the inten- 

'tlon of the Swaran Singh Committee 
was not to leave a citizen without re* 

*dress altogether. Now, they had said, 
‘substantial failure of justice.’ We 
know and, in any case, the lawyers 
must know that the words ‘substantial 
'failure of justice' have been amply and 
many times interpreted by the Supreme 
Court and it finds place in some other 
enactments like the Criminal Proce­
dure Code. Substantial failure of 
justice has been interpreted to have 
a reference to something where there 
lias already been a judicial or a quasi* 
judicial determination of a question.

17.32 hra.
[ S h r i  is h a q u e  S a m b h a li in  th e  C h a ir ]

Therefore, the conclusion that you 
<can go Into a matter only if there is a 
substantial failure of justice cannot 
apply in respect of a matter where 
iiijury is caused, but is not the result 
<df a judicial or quasi-judicial determi­
nation. Therefore, it was necessary in 
order to see that the purpose of the 
recommendations of the Swaran Singh 
Committee is not defeated to make two 
clauses, first to deal with actions or 
omissions against which a complaint 
is made, but which is not the result 
o f a judicial or a quasl-judlclal deter­
mination and that is taken care of in 
clause (b); and then in matters in 
’Which there has been a judicial or quad, 
judicial determination, that is taken 
care of in clause ?c)',

So far as clause (b) is concerned, 
•even the words ‘substantial injury’ 

ĥave been interpreted several times by 
the Supreme Court and for the very 
argument that If you do not define, 
'what Is an injury || atlgfct mean that

it win change with tfan foot «£ the 
Chancelloir. it is necessary not to define 
that. Substantial Injury Will ’be, in 
the first part, dependent on th* nature 
of the injury complained of. It does 
not mean that substantial is to be eva­
luated only in terms of monetary 
value; we are not talking of monetary 
value at alL It is an injury, which 
may be of money, or may be of any 
other type. In relation to me, it may 
become very substantial,' but tha£ 
very same injury may not be so sub­
stantial in the case of some other per* 
son, for whom for example, ten thou­
sand or fifteen thousand rupees Is 
nothing. That is quite true. There­
fore, whether or not an Injury is sub* 
stantial is to be determined in the 
background of the nature of the com­
plaint made and the facts of that par­
ticular case. You cannot out it in a 
rigid formula apart from the fact that 
this has been interpreted several times. 
But kindly consider this that in both 
the clauses it is not a blanket provision. 
Now, look at clause (b) where you say 
‘for the redress of any injury of a sub­
stantial nature’, ‘any injury of a sub* 
stantial nature’. . .

SHRI C. M STAPHEN: ‘substantial’ 
is there.

SHRI H. R GOKHALE: Yes, it is 
there. Just not any injury but ‘injury 
of a substantial nature’. Again, what 
is ‘substantial* or not, any judicial 
man will have to consider whether it 
is ‘substantial’ or not, depending upon 
the person who is coming to make the 
complaint, the nature of the grievance 
and the injury complained of. Then, 
‘substantial failure of justice’ or 'fai­
lure of justice* has been interpreted to 
mean so as to have reference to some­
thing which is caused as a result of a 
judicial or quasi-judicial determina­
tion. Therefore, you have to take into 
account Injury caused by judicial or 
qjiasi.judicial determination or Injury 
caused by executive action. That Is 
why the two clauses.

Then 'injury caused, by «ontncraw 
Hon of any other provision of this 
Constitution.^^; etc. Thenfott, even



S0O C M fM to n  KART3XA 8, 1896 (&AKA) .<44th Amdt.) 001 170.
IfflHMnOV

If them la an Injury and there is no 
emtnwtottfton -of any provision of the 
3oo»tittttton.. .«tc., that Is no ground, 
or coptraw itlon of any provision of 
my enactment or ordinance or any 
■ule, order, rule, regulation, byeulaw 
>r other Instrument made thereunder’— 
hereto**, a litigant can come to the 
rourt and say, 'Here is an injury 

is caused to me which is of a 
lubstantial nature*. It is caused to me 
[I) because there is a violation of the 
Constitution, (2) because there is a 
violation of a law or rule or bye-law 
>r something like that Therefore, it 
s restricted by both, that you cannot 
some with any grievance unless you 
iomplain that there is an illegality and 
hat illegality has caused you an injury 
>f a substantial nature. Now, the rea­
son for it was this and there we go to 
he technical redressal of grievances 
>ecause the illegality can be technical 
tlso. For example, there is a provi- 
lion—I think the other day I mention­
'd it—that you have to give 14 days' 
lotice. If the notice actually given is 
.3 days, then there is a violation of the 

rule or bye-law. But, if as a result of 
the violation, the court comes to the 
conclusion that no injury has been 
caused of a substantial nature by this 
notice being short by one day. they 
may say, ‘You are asking us to do 
something merely on a technical 
ground. Such a redress cannot be 
given.” That is the purpose of this 
clause (b).

Then dafts# Xc? SS7K
"for the redress of any injury by 

reason of any illegality in any possi­
ble proceedings by or before any 
authority under any provision refer* 
red to in sub-clause (b) where such 
illegality has resulted in substantial 
failure of justice.”

Now, here, even if it is an order, it 
has reference to clause (b) but if it is 
a determination by an authority cons­
tituted under a law and it is in a pro­
ceeding—it must be a proceeding and 
tbe word 'proceeding’ has a legal sequ­
ence—then if you have a complaint of

such an illegality resulting from its 
procedure or such filings, then you can 
come. There again, simply because 
there is an illegality, you cannot get 
redressal, unless there is a substantial 
failure of justice. Therefore, to my 
mind, both clauses (b) and (c) net 
only do not depart from Swaran Singh 
Committee’s recommendations but, in 
fact, prevent that recommendation 
from becoming infructuous and make 
provisions which give effect to those 
recommendations. Therefore, the first 
impression likely to be created that 
we have done something on our own 
and we have departed from the Swaran 
Singh Committee Report is not correct. 
This is what I have to say in regard 
to (b) and (c).

A point regarding the redressal of 
any injury was raised. It was said as 
to what was the use of redressal after 
the injury was caused. An argument 
has been given—can you go to the 
court of law and say, here is a threat­
ened injury and If redressal does not 
cover such an injury, then things be­
come difficult for you? That redressal 
is not confined only to post-facto re­
dressal—after an injury is caused. We 
have had innumerable instances under 
Article 226 although another specific 
provision was there For example, 
a house is to be requisitioned or demoli­
shed. Demolition is a more seriouB 
case. I agree with you that it is no 
use going to the court after the house 
is demolished or after the premises 
are requisitioned. Redressal can also 
be of threatened injury. As I said, I 
will give further thought to this. May 
be, I am wrong. That is my first reac­
tion.

SHRI INDRAJIT GUPTA: Likely 
injury or some such words can be put.

SHRI H. R. GOKHALE: 1 shall con­
sider that. I have understood the 
point I have given nay prima facie 
reaction. After mature consideration, 
if it needs any change, I will brine 
before you.

SHRI C. M. STEPHEN: 'Grievances" 
may be taken care of.
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SHRI H. R. GOKHALE: It U a  vary 
"dangerous thing. It may make it sub­
jective both for the judge and tor the 
.litigant I am sorry I cannot accept 
that suggestion.

That is with regard to (a), (b) and 
><c).

SHRI BHOGENDRA JHA: I would 
'like to draw your attention to—’to 
practise any profession, or to carry 
•on any occupation, trade or business’.

SHRI H. R. GOKHALE: It is wrong 
to think that carrying on occupation, 
trade and business is relatable to big 
business. There can be small profes­
sions and still they are professions. 
There can be trade of a very small 
nature. In fact most of the trade is 

■ confined to small business, although 
there are very big traders, perhaps a 

'little less than the industrialists. Mak­
ing a blanket provision will not give 
relief to trade and profession. To my 
mind it is not a very satisfactory thing 
to do.

Even a small shopkeeper or a vege­
table vendor is doing business. There­
fore, it is very risky and dangerous to 
make any such exclusion from this.

I was emphasising, even if it is with 
regard to trade or business or profes­
sion, there is no relief provided for 
under Article 226(b), unless there is a 
violation of the law or there is a viola­
tion of the Constitution. Therefore, to 
say in respect of these matters, even 
though there is violation of law and 
the Constitution or any rule, that you 
will not get any redress against this 
violation of law, even though it is an 
illegality that you are in trade or busi­
ness, is to my mind not at all justified.

Coming to the other part of it, what 
I feel is this. There are certain parts 
which need to be looked into Mr. Ste­
phen said that the Swaran Singh Com­
mittee proposed alternative and effica­
cious. What I want to say is that the 
Swaran Singh Committee recommend- 
-ed only alternative. That is to say, if 
<4here Is an alternative remedy, then,

no redraw should be available. That 
does not mean that the argument in 
favour of efficacious thing i# not valid.

SHRI C. M. STEPHEN: Don't ground 
it on Swaran Singh Committee recom­
mendation.

SHRI H. R. GOKHALE: I am not 
doing that. I have laboured hard to 
show how clauses (b) and (c), although 
appearing to be not in line with Swaran 
Singh Committee’s recommendation, 
are in fact, by way of Implementation 
of those recommendations to make 
them effective.. We must appreciate 
the point that the Committee received 
memoranda from 4,000 people. People 
who have had rich experience have gone 
into it and made recommendation. I 
was also involved at some stage in this 
They have made recommendations and 
our normal inclination should be not 
to depart from those recommendations 
but to give effect to them as far as 
possible. That is my approach. 1 
know that Swaran Singh Committee 
has not recommended any blanket pro­
vision in respect of stay orders for 
public works or in other words, that 
there should be a blanket provision 
on the courts to grant stay orders. Now, 
I know, it was obviously intended with 
the larger motive. You have the exe­
cution of public works, you are talking 
of something which hinders the build, 
ing of a dam for irrigation. Or it may 
be construction of road which links up 
city with an aerodrome or even a road 
linking one village with another and so 
on. In the interest of the community 
certain public works are being under­
taken which over-ride every other con­
sideration. It was the main intention. 
It could not be anything else. We 
don’t want to do injury to a citizen. 
There is something larger than that. 
There is iniury to society which is 
caused by stopping of public works 
which is more important. That was 
the objective. And even there it is true 
that in some cases it might become 
necessary to pull down a house or even 
a small hut and so on. Such a thing 
can happen. But the thing is this. At 
some stage you have to make up your 
mind whether you can allow these
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thing* to come in the way of our deve­
lopment You can my whether per­
sons have to be compensated in money 
or otherwise. It may be that in some 
cases Government can give alternative 
site. It may not be money. Compen­
sation can be in more than one form. 
It might be that when you consider 
the larger interests of society some 
injury to some people might be inevit­
able. But it happens to everybody. 
You should look at the things from the 
larger perspective. Although there 
lias been some justification in the criti. 
ciim made I am not now in a position 
to say that I will necessarily change it 
but I can say I will give my thought 
to it.

The second part of the matter is 
this no grave objection has been taken 
to it. That is the necesity, the re­
quirement, to give notice before a stay 
•order or an injunction is issued. I 
think there is something which every­
one seems to have accepted and that is 
that this additional provision, in some 
cases, may be so bad that you wait 
for two day$ and, injury is already 
done, which is irremediable. For 
that, enough care has been taken under 
the provisions.

As the scheme of the Article stands 
to-day, although the word ‘efficacious’ 
is not put—it was not there even in 
Art. 226—I have come across cases 
where, in fact, the ccgnplaint has been 
this. Take for example notice under 
Section 80 of the Civil Procedure Code. 
1  am going to give you a similar 
•example. When you give notice, the 
intention is that the State is to be told 
that a citizen has a particular grie­
vance and two month's time is given. 
The State, should, on its own, look 
into the grievance of the citizen and 
redress that if possible. If it is not 
possible to redresg it, then the citizen 
can go to the court of law. That was 
'the original intention. But, I have 
heard some complaints in some cases 
that giving of a notice has led to more 
expeditious and quicker action by 
Government. Under the Civil Proce- 
<du» code which we have amended—

you must have also seen it—cotice 
under Section 80 is dispensed with. 
While you give notice, normally, no­
body can take action because once the 
notice is given that something very 
bad is done or something damaging is 
done, the court acts on it and, for 
reasons recorded in writing, the court 
grants a stay order.

I would like to tell here that the 
Supreme Court imported the concept 
of efficacious and adequate remedy by 
judicial interpretation. It has not 
been there in any other law. It i» 
much better to consider this matter as 
to which way we may put this to do 
away with the difficulties which may 
arise and also the difficulties that you 
mentioned. We are taking all these 
into account. That is all I am saying 
at the moment.

I have taken note of the arguments 
that you gave me in the morning with 
regard to other clauses. And after 
full consideration, if anything is re­
quired to be done, I shall certainly try 
my very best to do something and 1 
shall bring it before the House. I 
don’t think that Art. 226 is that bad as 
it appears. I still insist on saying that 
the powers of the judiciary in respect 
of matters which should belong to 
them have been retained.

That is all my submission.

SHRI BHOGENDRA JHA: My
amendment No. 473 wants deletion of 
lines 11 to 13. The High Court may 
issue an interim order.

SHRI H. R. GOKHALE: I think 
there is some misunderstanding. 1 
have looked at that clause. I think 
you are referring to sub-clause 5 of 
clause 88. It reads as follows:—

“The High Court may dispense 
with the requirements of sub-clauses 
(a) and (b) of clause (4) and make 
an interim order as an exceptional 
measure if it is satisfied for reasons 
to be recorded in writing that it is 
necessary so to do for preventing 
any loss being caused to the peti-
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[Shri H. JL Gokhale]
ttaaer which amnot be adequately 
compensated In money but any such 
interim order shall, if it is not vacat­
ed earlier, cease to have effect on 
the expiry of a period ot fourteen 
days from the date on which it la 
made unless the said requirements 
have been complied with before the 
expiry of that period and the High 
Court has continued the operation of 
the interm order.”

This is what you are referring to.

In most of these cases the period of 
notice is 14 days. You cannot get a 
write against any order if the notice 
is not given within the meaning of 
Art. 226. The cases are normally 
against government. And fourteen 
days’ notice is the normal period 
which might be considered reasonable 
for the State to come before the Court. 
In fact this ig against the government.

It is not anybody’s fault. I think 
this notice is enough. It might be 
this department or that department. 
The matter is considered at various 
levels and then the views of various 
Ministries, who are directly or in* 
directly affected by a particular thing, 
are obtained. Therefore, it usually 
takes considerable time. If this thing 
had not been done, the Government 
would not have been geared up to pre­
pare their case and come before the 
court within 14 days. Therefore, the 
period of 14 days is not so much 
against the citizen as against Govern, 
ment.

Coming to the other thing, in spite 
of the fact that 14 days’ notice is there, 
suppose notice is served on a parti­
cular date and Government is ready, 
and it comes before the court say, in 
two or three days,the court vacates 
the Injunction. Then of course you 
cannot say ‘wait for 14 days’ because 
both sides have been heard, the other 
side had been given notice and both sides 
had been board and it is over within 
three day* and the effective part of 
the article has been given effect to. 
But if there is a deliberate attempt

not to comply with this witbto It  
days.*

SHRI INDRAJIT GUPTA: By Whom?

SHRI H. R. GOKHALE: In this
case, it may be the Government, That 
is what i  am telling you. It is direct­
ed more against Government than 
anybody else. Writ petitions are Iliad, 
ordinarily, in most cases, 'against 
authorities defined within the meaning 
of ‘State’ in art. 12. I cannot file a 
writ petition against you as an indi­
vidual, the citizen. It is the citizen’s 
remedy against authority.

SHRI BHOGENDRA JHA: If you 
bad provided that this would be after 
they have been heard, it would have 
been all right. Here it is an ex-part* 
stay order. Notice has not been 
served to the other party.

SHRI H. R. GOKHALE: It cannot 
be.

SHRI BHOGENDRA JHA: If it is
after having heard the other side, that 
is another thing.

SHRI GOKHALE: I think it is
simple. The period of notice begins 
to be calculated from the date of 
service. That need not be provided 
here. It is there in the General 
Clauses Act. It is there in the enact, 
ment. These are made applicable in 
interpretation of the Constitution.

SHRI INDRAJIT GUPTA: You spoke 
of deliberate delay. Then what hap­
pens?

SHRI H. R. GOKHALE: Suppose, In 
spite of service of notice, you do not 
come before the court before 14 days. 
Then there is no question of the court 
saying that the 14 day period will be 
extened. It will be a case where the 
injunction will stand vacated.

The general impression*-*! want to 
repeat it—that these are provisions 
which hamper the cltiaen’s freedom it 
entirely wrong. On the contrary.
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Tms&oek at 228. AH the writs; «crM- 
jrafi (against quosi-judicUI authori­
ty), mandamut (against authority 
or Government) and quotwarranto 
(against usurper in public office)—a]] 
these ate dUtocted against authority.

Therefore, let us dispel this impres­
sion that there is anything which is 
going te hurt the cdtlaen. On the con­
trary, these provisions are intended 
more to protect the citizen on account 
o f  dilatoriness which may he attempt­
ed by these authorities. This is the 
explanation and I think in this view of 
the matters, there should be no grie- 
vace on this account. In fact, I 
should have said, as a person repre­
senting Government, knowing what are 
the difficulties of Government, know­
ing that in many cases there is no de­
liberate delay, but the delay is caused 
because of the very nature of things, 
on account sometimes of the comple­
xity of the problems, sometimes of the 
need to consult several people before 
you come to the court, that this is 
hard on me.

MR. CHAIRMAN: We go to the 
next clause.

SHRI B. V. NAIK: I am only asking 
with your permission. In fact, this 
will have been discussed once for alL

MR. CHAIRMAN: We are going to 
clause 39.

Clause 39— (Insertion of new article 
226A Validity of Central laws not to 
be considered in proceedings under 

article 228 )

SHRI C. M. STEPHEN: I beg to
move:

Page 11, lines 30 and 31,—

for “the Constitutional validity 
o f any Central Law in any pro­
ceedings under that article” .

substitute—
'in  any proceedings under that 

article the constitutional validity

of any Central or o f any law 
of any State outside its territorial 
jurisdiction". (128).

18 ho.

SHRI INDRAJIT GUPTA; I beg 
to move:

Page II, line 30,— 

after “Central law" insert—

“which seeks to give effect 
to the principles laid down in 
Part IV”. (474).

SHRI C. M. STEPHEN: I wanted 
to get clarification on a ‘simple point 
from the hon. Minister. The High 
Court shall not consider the con­
stitutional validity of any Central 
law in any proceedings under that 
article. I have put in an amendment 
to say ‘not only the Central law but 
the law of any State outside its 
territorial jurisdiction'. I only want 
this clarification Does that mean 
that the jurisdiction of the High 
Court is limited to the State law of 
the State where it functions or any 
state law anywhere in India?

SHRI H. R. GOKHALE: The first
thing is that under article 226 a 
petition can be filed in the territory 
where the cause of action has arisen. 
Therefore if the cause of action has 
arisen in respect of a State law, say 
in the territory of Maharashtra, then 
only it will have jurisdiction. There 
is a specific clause in the Constitu­
tion. Therefore, it is subject to all 
the existing restrictions.

SHRI C. M. STEPHEN: What is
our concept? When we say state 
law, is that the meaning? It does 
not come directly here.

SHRI H. R. GOKHALE: I think
this clarification is not necessary 
because according to me it will come 
up in a very negligible number of 
cases. Taking an illustration, nobody 
is going from Emakulam to Bombay 
to file a writ petition unless some-
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[Shri H. H. GOKHAIM] 
thing done in Bombay by the Mfeha- 
rashtra Govemaent hurt him.
38.02 hrs.
[Shri C. M. Snrant i« the Chair]

4 t v m fo z  ifar: (*rft*0 * 
s *n f t  v r if  wft ?rre»

«»* itfhfite i f f  f f  (  S«Vt tar n  
if  2 26 ^  w n  arr
$ 33#  * 5  t*» T T rr a rr c tf  i *  *PT- 
wwr f  fa  *r* *rar f  ^rrrT <r$jrf 

srrTcfr^ fa fa -r*  s t ir f a a n ^  
fc 3»?f efimr st| *t£ *  

vm r wflt m *  |  «rf fa  fa* rr
s r t  $  % it I  i «T*r̂ r *ft«T̂ r 
sn ?*  %  mi ^ftz fa *  & i fa*r*t
?ft t in *  w  1 1  «rgt 9ft *ft 

q* t  %  vp r ff  fanrcrjrCt f *  |  i 
<3iff*  ?*VTT ftav m i %  Q« if spt
jftftr* * t |  i

t  srrrc* srerra; fa  
«f>r £fafo?i? w r  $ -  

« ; f  vti  *  i r e *  fe jr  i
5ff fa  * *  $** ^  % 3S3 *P71 ^  <5R
9t f&  'Tir^r «ptsit| i *rc  
fasrr tot i x$r srfs % %fa«r 
sm *  1 1  

«far* *  # «? % crr?^  t o *  
2fr# m^r v ^ t^ z  *$r f t  ^  f  z*  
*ftr* *pV * * *  i z*r?#t
sftflTXT * >  * £ *  $  X$T% I 5»t»r
<srn»T*£*TiT$rlft$ *fta.far*$r% 
wn*iK gt *$r fa*?Kt j w n ?
|  f a  ^  * « ?  * &  *  s t  tft w  * i f a r  

f%r^rnf»’ 73 % f o m  
wrwnr TOifa * t  v fta  *\z v i s f w i f  

*flr *.<r 1 ** faw? * i 7$* 
«rrm ( 1  ? s ? t  ’rfisrrm  fa^r *  acwT 
f ^ « r ix ? r  r«wr rftr f |  vft*» m  »T9w

W  4tawr 1

tm ^vp^rite ^trfwr |  1 u

fa  tfr %p «̂t «n r  | *&c |
V tf ^tl^pnr fiw5j£«,

f^nff vt v t i t t w & w t m i
l^T3Rf ft ft  mft,* wrfax»sf v t i  
P ^ r  P!5r 1 ftritara
Ir ^wrfiri sfr v tx  *MF f  

if «r*r ^  1 1
% ^ if? ftw rT fm a i?r< tW i

«T$ ĵcT f^ ? T  3fT?T 1 1
f̂r ^ftsrr^rar t  ) fftr w w  5ft»i ifr 

WT^t «TT9TT bt»t I 

?ts?t
*p#ht fa  5»rrt ife ^t ^ tv r c
v c  ^  1

SHRI H. R. GOKHALE: Sir, It l l
very difficult to accept the sugges­
tion. The intention is very good, but 
it is very difficult to accept because, 
first of all, it will open out a large 
number of cases and it will defeat 
the purpose for which the amend­
ment is intended.

MR CHAIRMAN: Now, let u»
take up Clause 40. Amendment 
No. 93—Shri Shanker Rao Savant— 
not present. Amendment No. 129 
Mr. C. M Stephen—not moving. 
Amendment No. 186, Mr. C. M. Stephen 
—not moving. Amendment No. 284, 
Shri S. N. Misra —not present. Now, 
let us go to the next Clause, that, is, 
Clause 41. There is no amendment to 
this Clause. Now, let us go to Clause 42. 
Amendment No. 94—Shri Shanker Rao 
Savant—not present. Amendment 
No. 187, Mr. C. M. Stephen— not 
moving. Amendment No. 222 
Shri P. Narasimha Reddy—-not pre­
sent. Amendments No. 243 and 244, 
Shri K. Suryanarayana—-not present 
Amendment Jfo. 840, Shri M. C. Dpgft
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SHRI M. C. DAGA: Shri I t n  not 
amoving.

MR. CHAIRMAN: Amendment
No. 588, Shri Priya Ranjan Das 
Jkltuisi.

SHRI PRIYA RANJAN DAS 
31UNSI: I am not moving.

SHRI K. RAGHU RAMAIAH: Sir,
I have a submission to make. Now, 

^discussions on 42 Clauses are over. 
Some Members have represented to 

•one that it has been tiresome lor them 
to sit late because we have been dis- 
■cussing these Clauses since morning 
•and in response to that I am going 
to suggest that after I have submitt­
ed  my report, we may adjourn today 
and I would request the House that 
i f  necessary we may sit late on Mon- 
«day. On Monday you will be fresh 
(Corning after the week-end.

18.041 hn.

BUSINESS ADVISORY COM. 
MITTEE

Szxnr-nns Rapora

THE MINISTRY OF WORKS AND 
HOUSING AND PARLIAMENTARY 
AFFAIRS (SHRI K  RAGHU RAM. 
AIAH): I beg to present the Sixty,
fifth Report of the Business Advisory 
Committee.

18.05 hrs.

The Lok Sabha then adjourned till 
Eleven of the Clock on Monday* 
Noveviber, 1976/Karttka 10, L88fc 
(Saka).
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