










I 
;'onstitution (Forty-Fou'l'th OCTOBER 25, 1976 Amdt.) Bill 

[Shr; � 

:��fri H. R. Gokhale] 

fherefore, these criticisms are really 

intended to divert the attention from 

the main focus. The main objective of 

the amendment of the Preamble to my 

mind, is a very important and funda

mental feature in the present amend

ment Bill to the Constitution. 

�en, of course, we have a very new 
thing, the enumeration of duties, for 
which we are proposing .to add a Chap
ter, which is not there now. It has al-

/ ways been regarded by all right-think
ing people that if you are conscious of 

your rights, it is no less important that 
you must be equally conscious of your 
duties. For the first time, in the 

Constitution of our country we are 
/ proposing to incorporate them. Al

though it is there in some other Consti
tutions, while I do not want to criticise 
them, I think they are not so well deve
loped as in our proposed amendment 
to the Constitution, where we have the 
duties given in a new Chapter, where 
we lay before our people their funda
mental duties. 

It is absoutely wrong to under-esti- / 
mate the importance of such a formu
latfon of duties for the people. Be
cause, when you have the duties laid 
down, it becomes something which is 
vital to every citizen of India, and in 
the future care should be taken to see 
that in all stages of our education from 
the beginning to a later stage these 
dut'ies form part of our educational 
curriculum . It may be that the stu
dents are to1d, the children are told 
what are the duties which the: Consti
tution envisages; it may be that such 

an education may be necessary 

not only to children but it may 

be necessary even to grown up 
people, because it is high time that they 
read these duties and understand what 
is the basic principle underlying these / 
duties. This, t°' my mind, is another Y 
important feature of the "proposed 
constitutional amendments which are 
being laid before the House for consi-
deration. ..,y/ 

Of course, there are many other I 
matters. There is a lot of, may I say, 
cynicism with regard to these propo
sals, but I am personally convinced 
that most of it is either for want of 
careful scrutiny of the proposals· o 1 
for other motivations. Take the judi
ciary, for example. People have sai 
that you are destroying the judiciary 
because the independence of the judi
ciary will be finished when these 
amendments are passed. How? Be
cause no provision in the present 
amendment has affected the status, the 
position, the dignity, the independence I 
of the judiciary. The mere fact thL 
by a provision you re-allocate or dis
tribute matters in which jurisdiction o r  
powers will be exercised certainly does 1 
not take away the independence <ll 
judiciary or its dignity or status. In 
fact, courts have held that if Parlia
ment says that a certain thing will not 
be called in question by courts, i� does . 
not affect their basic position. Even 
they who are not normally inclined to 
say this, have said this, but we should 
know that here we have somethL ig 
which does. not affect or undermine in 
any way the independence or the 
dignity of the judiciary. 

Then, of course, it has also been said 
that we are undermining the federal 
structure, but in what way nobody 
says, because we have still the two 
Houses of Parliament, We have still the 
States with independent legislatures, I 
we have still the division ofJ powers 
between the Union and the Centre, we 
have still the residuary powers wit!! 1 
the Union. All the basic features of a 
federal State are there. I am not enu
merating or making an exhaustive list, 
but I am indicating that all that is 
regarded as basic to a federal structure ! 
is there. No provision has been touch
ed in the present amendments to the 
Constitution, and yet it is .said that we 
are destroying the federal structure of 1 

the Constitution, but no one says how, 
they do not point out how. Of course, 
ih certain respects-it does not touch 1 
the basic federal structure-here and 
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there, there are re-allocations, some 
important matters having been brought 
from the State List to the Concurrent 
IJst. This re-allocation is part of a 

· yperal structure, and moreover, it is 
·1ot going to be done unilaterally by 
}3e Union. After all, apart from the 

' �{SCUsions outside the House, even 
'·/ �fter the Bill is passed, it will go to 

the State Legislatures for ratification. 
Therefore, it is part of a federal amend
ing process, and when yott re-allocate 
the functions and duties between the 
�omponent units of a federation and 
��e Union, that does not destroy the 
fer'lera1 structure of the Constitution. 

All these things have been said, at 
lesat by those who know these things, 
With a view to divert attention' to 
something whiCh is not relevant or 
because of some political motive. I 
am constrained to say this aga�n and 
again because that has been the 
thrust of the criticism which has been 
made so far. 

' has also been said that some of· 
the powers of the Supreme Court and 
High Courts have been taken away. 
On the contrary, if at all, the powers 
have been to a certain extent widened, 
not taken away. In fact, even in mat
ters where you should g0 in the first 
instance to the lower courts or tribu
nals, there is provision that the 
Supreme Court retains its powers of 
admitting an appeal by special leave, 
and the judicial review is still not 
taken away, rather is increased in res
pect of many matters. Yet, it is said 
that the courts' powers are taken away 
or curtailed. They will not emphasise 
"this point, but I want to, that in re
gflrd to the High Courts, that part of 
ai::,ticle 226 which allows enforcement of 
fundamental rights have not been dis
turbed. In fact, any citizen who goes 
to the court and says that some provi
sion of the Constitution has been vio
lated can do so, and that has not been 
disturbed. For that matter, all the 
writs which are mentioned in that 
article are not disturbed. While not 
touching some of these important 
things, certain matters, where experi

-ence has shown that.the Judges or the 

judiciary have been dragged into con
troversies by being asked to determine 
issues \.Vhich really do not belong to 
their field, have now been taken away. 
Even there, an illegal act or omission 
is capable of being challenged in a 
court of law. Even an illegal decision 
by a judicial or a quasi-judicial tribu
nal is being capable of being question
ed in a court of law subject, of course, 
to this that there i� a substantial fai
lure of just'lce, because, after all, the 
courts are not there to enforce techni
calities but to do substantial justice. 
That is the purpose, real function of 
any judicial institution. Can anyone 
who wants any such thing say that this 
is an encroachment on the powers of 
the High Court? I do not want to 
give instances here, I could give plenty 
when 'the time come!. But they have 
been dragged into matters which re
ally do not oelong to the judiciary. 
Therefore, we have confined fhe juris
diction of the High Courts to areas on 
which really the judiciary should be 
called upon to adjudicate. The powers 
of the High Courts, I do not agree, 
have been in any fundamental way, 
jeopardised or min�mised by the 
amendment of article 226. Of course, 
we have said that a Central law can 
be challenged only in the Supreme 
Court and a State law can be chal
lenged in the High Court. But one 
thing is missed, that judicial review 
is not taken away. In fact, instead of 
judicial review of legislative action 
being taken to a High Court in case 
of a Central law, that judicial review 
of legislative action is still kept in • 

fact. AH that we insist on is that you 
go to the Mghest court of the lan'd 
because a Central law is involved. 

") 
I do not wish to go into all these de

tails at this stage. But what I want to 
emphasise is that basically the pow
ers of the Supreme Court are not jeo- · 

pardised, are not taken away in all 
matters in which really judicial action 
is justified. These are still left. open 
and the courts will be entitled to go 
into all th1:!se questions. But certainly 
we hot wish to drag courts into mat
ters of controversy. That is why, for 
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example, when we passed the Consti
tution Twenty-fifth Amendment Bill, 

we made certain provisions, keeping 
the courts out in respect of certain 
matters. Now, if this is a provision in 
the Constitution Forty-fourth Amend
ment Bill, I do not see how it could 
be leg1timately said that we are go
ing to take awav the powers of the 
judiciary. 

There are a few other matters of 
broad significance. I would refer to 
only some of them. For example, 
it has been said that there is a 
provision to give to the President 
the power to amend the Constitution. 
Nothing can be more grossly wrong 
than this. This was, in fact, raised 
first in the foreign pre!js. I was 
surprised that it was raised in the 
British press. I would perhaps not so 
much compla'in about the American 
press, because they are not aware of 
this. They could have seen it if they 
had carefully studied it. But the 
British were having it for the last 400 
years, the Henry VIII clause in Eng
land. This is not a blanket power 
given to any single authority to amend 
the Constitution. In fact our original 
article 392 contains such 

'
a clause Iri 

subsequent amendments to the C�nsti
tution, to mention only one, when we 
passed the Bill relating to Sikkim we 
had such a clause. We had �uch 
clauses in any number of ordinary 
pieces of legislation. England had it 
in evey piece of legislation. 

The intention is not to enable one 
single authority to amend the Consti
tution. It is really a provision for 
removal of difficulties where you only 
say, "Here is a provision in the Consti
tution, ·t has to be given effect to and, 
for giving effect to if there is a lacuna 
I riemove that lac�na so that the mai� 
provision in the Constitution is made 
effective." Therefore, no one can say 
and no President can say, "You have 
done this. But l want this to be done. 

'Jlherefore, I will do it under my Cons
titution amending powers." Moreover, 

it is for a limited period. The original 
provision was also for a limited period 
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This is a misapprehension, at any rate, 
something taken up to create an atmos
phere of distrust with regard ·to the 
proposed amendments of the Constitu
tion. 

Many more things have been said. 
I think, I need not go into all these 
matters at this stage. I have referred_ 
broadly to all the matters which were 
relevant to a discussion of this type. 
I would only mention that even in the
Constitution Assembly, when the Direc
tive Principles were discussed, Mr. B. 
N. Rao who was the Constitution Advi
ser had said and had written that it 
was time to consider whether you 

should make the Fundamental Rights 
enforceable as against the supremacy 
of the Directive Principles and it may 

be desirable that the Directive Princi

ples are not hampered, their imple
mentation is not hampered, by giving 
the Fundamental Rights a posifam of 

supremacy over the Directive Princi
ples. He has mentioned it in his 
book. He did not say it on his own 
although he thought so. 'He had go 
round to study the Constitutions of the 
world. He had discussed it with very 
many eminent jurists in America and 
elsewhere who had advised him that 
you should not give the Fundamental 

Rights a place of supermacy over the 

Directive Principles. Even at that 

time it had been thought so, and after 

experience we have come to a situation. 

where it becomes our duty to give the 

Directive Principles their place of pri

macy. No one can legitimately say 

that something very wrong is being 

done in the Constitution by bringing 

in these provisions to amend th.e: 

Constitution. 

This, broadly, is the perspective so' 

far as the amendment of the Constitu-

t'ion is concerned. I will speak about 

the details, if necessary, after I have 

heard the discussion. All that I want

to mention is that, when this Amend

ment Bill is passed, it w ill be the 

finest hour in the history of fois 

Parliament it will be a major s·tep for-
-

ward, mor� major than any other 

taken before not only in the hi9tory 
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of our Constitution but In the bistory 
of our country We only hop# that, 
with these changes, *11 of us will 
strive to go forward for the achieve
ment of the main goal of socio-econo
mic revolution in the country.

PROF S L SAKSENA (Maharaj- 
ganj) On a point of order This House 
is not competent to discuss this Bill 
I have heard the argtunens of Shrl 
Gokhale These could very well have 
been given In the Constituent Assemb
ly

MR SPEAKER The question of com
petence or constitutionality of any
thing cannot be raised as a point of 
order It is for the House to decide it 
1G not for he Chair to decide So the 
hon Member can make this paint 
while speaking Now the House can 
go ahead The Chair cannot decide on 
the legality or constitutionality of it, 
so, it cannot be raised as a point of 
order

Motion moved

‘ That the Bill further to amend 
the Constitution of India, be taken 
into consideration.”

There are two amendments given 
notice of one is for circulation of the 
Bill for public opinion given notice of 
by Prof S L Saksena and the other 
for reference of the Bill to a Joint 
Committee given notice of by Shri M 
C Daga They can move their amend
ments

PROF S L SAKSENA I beg to
n»ve

••That the Bill be circulated for 
the purpose of eliciting opinion 
frw an by the 30th November 1976 ” 
(270) This Bill is not an ordinary 
BilL It takes away the three years 
of hard labour in the Constituent 
Assembly, fwm 1047 to 1W». The 
soul of the Constitution, article* 14 
and 19 ■

MB SPEAKER You have moved 
your amendment That is all You 
can speak later

Mr Daga

SHEI M C DAGA (Pali): I beg to 
move

"That the Bill be referred to a 
Joint Committee of the Houses con* 
sisting of 46 Members (31 from Lok 
Sabha and 15 from Rajya Sabha) 
with the concurrence of the Rajya 
Sabha The names of the Members 
of Lok Sabha are as follows —

Dr Henry Austin,
Shri Raghunandan Lai Bhatia, 
Shri Sat Pal Kapur,
Shri Chandulal Chandrakw,
Shri Somnath Chatterjee,
Shri H R Gokhale,
Shn B K Daschowdhury,
Shri Jambuwant Dhote,
Shn Vasant Sathe,
Shn Dinesh Chandra Goswami,, 
Shn N E Horo,
Shnmati Mays Ray,
Shn R R Sharma,
Shri Dinesh Joarder,
Shn Bibhuti Mishra,
Shn Pnya Ranjan Das Muoai,., 
Shn M C Daga,
Shn O V Alagesan,
Shn Aziz Imam,
Shn Ramkanwar,
Shri T Balakrishniah,
Shn Dhamidhar Basumatari, 
Shri Jagdtsh Chandra Dixit, 
Shn P Narasimha Reddy, 
Shn Ram Singh Bhai, 

Bhogendra Jha,
Shri Balatmshna Venkinaa 

»a»,
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Shri Shibban Lai Saksena, 
Shri B. R. Shukla,
Shri Shankar Rao Savant,
Shri Ramsahai Pandey,

The Joint Committee should sub
mit its report by the end of January, 
1977”. (271).

I have also already obtained the 
permission of the Members of Lok 
Sabha whose names 1 have given.

MR. SPEAKER: Before 1 call Shri 
Indrajit Gupta, I have to submit to 
the House that three days are allotted 
for this, that mean8 twenty hours. 
The CPI time-limit is 56 minutes. I 
would request them to confine to this 
time, but if there is an important 
point yet to be made, I would consi
der that. Shri Indrajit Gupta;

SHRI INDRAJIT GUPTA (Ali- 
pore); Mr. Speaker, Sir, permit me 
to begin by saying that whatever hon. 
the Law Minister has said with regard 
to the main purpose and direction of 
this amending Bill, we have no quar
rel with that whatsoever. In fact, our 
party has been pressing for a long 
time that the Constitution requires 
to be amended, to be radically amend, 
ed, precisely in order to facilitate the 
advance that we all want towards a 
better and more equitable society, 
towards the achievement of socio
economic reforms in the interest of 

4 the vast majority at the people, and 
towards the removal of abstacles and 
hurdles which experience has proved, 
ttand in the wmy at bringing about 
«uch reforms. To that extent, certain 
provisions in this Bill are welcome; 
our party supports them, and we 
WMlld Ukee, if possible, to strengthen 
«pne them still further. At the 
''lime time, in my general remarks at 
1 stage, I must say that It is not 
Ottt « f  place; In fact, I think, it is in

4 A recall briefly the political 
JMdtground in -which this Bill has
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i finally come"  1 9  for consideration 
before this House. Frankly, m i * day 
or two ago, we were not aura whether 
this Bill would come up fat ocmstfera. 
tion at all. Mow, it is one thing j^gt 
to ignore everything that has hap
pened in the last few days as though 
this Bill is coming forward in a vary 
normal sort of way, but X think, that 
would not be doing justice to the 
forces which are operating, contradic
tory forces which are operating in! the ! 
country and which are operating be
hind this struggle which has been 
going on for some years, at least from 
the year 1969, to which the hon. Minis. ( 
ter referred, to bring about certain 
important changes which would faci- > 
litate essential socio-economic re
forms. The struggle has been going 
on since 1969 at least. In our opinion 
the Constitution reflects to a large 
extent a sort of a compromise bet
ween the interest of the affluent or 
exploiting classes, the privileged 
classes in our society which naturally 
do not want to give up those privi
leges and the interests which actually 
are of the vast majority of people in 
this country—the toiling people, the 
wage earners, the poorer sections who 
want the Constitution to be amended 
more and more in such a direction 
that their rights and their Interests 
would find proper and effective guar
antees in the pages of the Constitu- 5 
tion. We have not overcome this 
compromise yet. The present Bill 
will also not overcome that compro
mise, Shri Gokhale knows it very 
well, but to some extent an attempt is 
being made in that direction to reflect 
the aspirations and the Interests of 
the vast majority. I do not know 
what the definitions of democracy are? 
They can be many. But certainly one 
meaning o f democracy is ‘rule by> 
majority*. The Interests o f the majo
rity should ftad expression, thei* Is 
no doubt about that. A system whfeh 
is bated on the interests of the mino
rity certainly camvot be a democracy.
80 to that extent this BUI la-attempt
ing *e *e  us forward eertnfrtiy
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I waa referring We And certain forces 
are expressing themselves quite open
ly In the country from serningly 
very opposite ends, with seemingly 
contradictory arguments, opposing 
arguments But the net result of 
bo A  these arguments if accepted 
would amount to what’  It would 
amount to the negation of that very 
aim which the Minister just now said 
we are pledged to support and that is 
the principle of supremacy of Par
liament An argument is made that 
this Parliament is out dated has 
lost its moral right t0 amend the 
Constitution, is a rump Parliament 
and so on and so forth This is a 
line of argument which is being put 
forward by a certain section of opi
nion including the rightist parties 
including my friends of the CPM and 
so on The net meaning of it is this— 
the supremacy of this Parliament the 
right of this Parliament to amend the 
Constitution does not exist This is 
what they want to say

The other line of argument was
put forward all of a sudden in the 
columns of the press We read that 
We weie sui prised The line of argu
ment was the Constitution requires a 
thorough overhauling a complete 
overhauling and for that purpose also 
not this Parliament but a Constituent 
Assembly is required

Of Louise there is some overlap
ping m both the lines of arguments 
There are come people who support 
this and also suppoit the other line 
But both the lines of argument want 
to say that this existing Pailiament is 
out-dated it is a rump n has no 
moral right to amend the Constitution 
people did not give the mandate etc 
What they have said also means that 
the sovereignty, supremacy etc of the 
Parliament is challenged by them On 
1908 L. S — 4

the other hand the other seemingly 
radical line of thinking is that a 
new Constituent Assembly should be 
set up and these constitutional amend
ments should not now be taken up by 
this Parliament

As far as these friends are concern
ed who talk about this Parliament 
having lost its mandate and having 
no longer a constitutional right be
cause its hfe has been extended by 
one year it is quite a good point for 
making demagogy I admit One
could go and make speeches outside 
like that Our party is firm on this 
question We have said that there
should not be any further prolonga
tion of the life of this parliament 
We are very much opposed to that 
There is one of the clauses heie which 
says that the life of the parliament 
should be extended from 5 years to 6 
years which has not satisfied some
members who have even tabled an 
amendment that it shtfuld be 7 years 
We are completely opposed to that 
We have made it clear that we want 
elections to be held When one year 
extension was sought for, we had said 
at that time, that we are giving this 
extension for one year on the under- 
si inrling that an all out national effort 
will be made during this one year to 
implement the twenty point pro
gramme and othci commitments We 
said if that not done at the end 
of that one year the situation in the 
country would bp much worse but 
wc are against any further prolonga
tion We want a healthy change be- 
causp it wil] bring a new air a fresh 
air into the whole atmosphere of this 
countr\ and so we said that the peo
ple should be given a ch&ncp to ex
press themselves about it and nobody 
should be afraid of it But that apart 
I cTy this extended pcini.trnenl is bv 
no means untorsl Ijtional hecaise 
Parliament has a ught to extend its 
life by one vear nt 1 time To these 
friends all I would say is that they 
should be consistent
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Mr. Madhu Ldmaye with w ho* line 

of Argument I do not have the slight
est agreement whatsoever at least 
had the courage of his convictions 
He B&id that the Parliament is un
constitutional and illegal and he sub
mitted his resignation from the jail 
saying that he did not want to conti
nue as member of this rump parlia
ment which has lost its mandate But 
I do not understand members who go 
on indulging in boycotts and walk
outs and such things but they have not 
failed to register their attendence and 
to draw their daily allowance and 
their salaries They should at least 
have the courage which Mr Madhu 
Limaye had I do not mean to say 
that they should also tender their 
resignations but what I say is that they 
should come here and participate in 
these discussions and they should give 
their views here

Recently we find that certain Cong 
ress committees led by persons who 
are also members of the all-India 
Congress Committee, which all-India 
Congress Committee only a few days 
ago endorsed and enthusiastically sup. 
ported the report of the Swaran 
Singh Committee have come up with 
a proposal that there should be a 
Constituent Assembly and that these 
changes should not be made by this 
Parliament I do not follow this at 
all

S I T  Ghokhale h®s said just now 
what the Prime Minister said some 
days ago and repeated only yesterday 
and we share this opinion that the 
right of this Parliament to amend the 
constitution is supreme and unchal- 
lengable and we do not at all believe 
that there is any need for any change 
in the constitution for any Constitu
ent Assembly to be brought in, un
less it means that the very system of 
parliamentary democracy under 
which we have worked for so many 
years is meant to be changed There 
were some persons harping on the 
idea that there should be some presi
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dential f*r*b Government—** ei»cU 
ed President, elected &  Q * people.' 
Such a system would necessarily mean 
the end of parliamentary supremacy. 
Parliament would become subordinate 
to the chief executive of the State 
Our party’s stand was also made dear 
at that time I want to make it clear 
even now
18 hr*

In our country because we are 
talking always talking correctly 
about India with its specific condi
tions, with the specific make-up, 
with the specific composition, tradi
tions, history and everything, nobody 
wants to imitate or copy anything 
from any other country Let it be 
quite clear that in a vast country 
like ours which is described as a 
sub-continent, with such a myriad of 
people belonging to different States, 
different cultures, different languages, 
different religious groups and so on, 
we do not believe that it is possible 
to preserve the national unity and 
integrity of this country by any sys
tem except parliamentary democracy 
which rests on the basis of representa
tions to everybody to exchange 
views and consensus emerging from 
them which is the only way to keep 
this country together This country 
will not be kept together by any form 
of Presidential system, personal rule 
or authoritarian rule as that will 
lead rather to disintegration and 
fissiparous tendencies being encourag
ed to grow but, it is only by per
mitting the representatives of this 
vast country o f ours to come and sit 
here together and to freely discuss 
and debate and exchange their views 
and then to act on the basis of what
ever consensus emerges This coun
try can be proud of the fact that this 
unity in diversity is what we have 
been able to achieve by this method 
If anybody is thinking of changing 
this system and, for that reason, if 
anyone goes on propagating that we 
should have wholesale changes to the 
Constitution, and for that purpose, a 
Constituent Assembly should be 
called, then this is something which,.
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I think, ti very rery  wrong and very 
dangerous.

I am glad that government has 
decided to go ahead with the consi
deration of this Bill which asserts, as 
the Minister has paid just now, the 
supremacy of Parliament.

Having said that, I wish to say one 
thing more because I am also not 
going to deal with the specific clauses 
at least now as this is not the time 
for it. There is a statement of ob
jects and reasons, attached to this 
Bill, to every other Bill. It says, if 
I may quote;

“It is, therefore, proposed to am
end the Constitution to spell out 
expressly the high ideals of so
cialism, secularism and the inte
grity of the nation, to make the 
Directive principles more compre
hensive and give them precedents 
over those fundamental rights which 
have been allowed to be relied 
upon to frustrate the socio-econo- 
mic reforms for implementing the 
Directive Primcples.”
With this aim we are cent per cent 

in agreement and any clause in this 
Bill which has the aim of achieving 
this purpose, which is relevant for 
this purpose and which is necessary 
for this purpose, we are prepared to 
support. But, I am disappointed to 
find that, in the name of this amend
ment, so many other things have 
been brought in which have got 
nothing to do with this declared aim. 
Anything which is irrelevant to this 
Statement of Objects and Reasons 
and which has nothing to do with it, 
I submit, should not be, as it were, 
smuggled in under cover of this one 
compendious Bill. Socio-economic 
reforms, precedents of Directive 
Principles over certain fundamental 
rights and explicit commitment to 
certain ideals,—these are very good 
things. But, what has refixing the 
quorum of this House got to do with 
that; what has a proposal to extend 
the life of the House from five to six 
years got to do with that; what have

the anti-national activities got to da 
with that; what have certain adminis
trative things which are being in
troduced here, got to do with this? 
Therefore, Sir, we say that there are 
clauses which are directly linked 
with this Statement of Objects and 
Reasons and some of them can be 
further improved and modified to 
make them more effective. That is a 
different matter. We do understand 
and support them but we cannot 
support many of the other things 
which have been put into this one 
omnibus Bill which are unrelated to 
this Statement of Objects and Rea
sons.

18.05 hra.

(Mr. Deputy-Speaker in the Chair)

Having said that, Sir, let me make 
a few observations on some of the 
main features of the Bill. As far as 
the Preamble is concerned, the pro
posed change is welcome. We take 
it that it is a declaration of the ob
jectives for which we must work. I 
take it that not even the ruling party 
or any Member of the ruling party 
claims that already we have got so
cialistic republic or socialism has al
ready been achieved and this is 
merely describing the existing state 
of affairs. Sir, it is more in the na
ture of an ideal or an aim towards 
which we wish to go and something 
which was declared by the ruling 
party in its own manifesto 20 years 
ago. At the Avadi Session it had 
said—though in a different language 
—that this was the sort of objective 
for which they wanted to work. But 
after this long passage of time of 
two decades much has happened in 
the world and in this country. Sir, 
we welcome the inclusion of this in 
the Preamble of the Constitution of 
this country. At the same time we 
know that the common people of our 
country are more and more becom
ing attracted to, the idea of socialism 
whose concept may not be very clear. 
It is true it has not been defined. It 
is not possible to define it in detail,
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certainly not in a Constitution. The 
attractive power of the idea o f so
cialist order or society and corres
pondingly the extent to which. I 
think, the capitalist system is getting 
discredited throughout the world all 
these things combined together make 
the people of our country aspire to 
a socialist order which should be 
spelt out in due course as to what it 
means and what it should mean.

I think this proposed amendment is 
reflecting the correct aspirations of 
most of the people of our country 
and, therefore, it is welcome here 
while at the same time we do not 
think simply by including these words 
in the Preamble will change the ex
isting economic and social structure 
by itself. It cannot. It will not also 
change the structure of administra
tion in' this country. Therefore, I 
would suggest, if possible, at least in 
the Directive Principles some more 
concretisation should be attempted as 
to what we mean broadly by this 
word ‘socialism’ which we are in
troducing. There are &11 sorts of 
ideological views and some people 
are very averse to it but I would say 
while shunning and avoiding all rigid 
ideological conceptions of socialism 
and remembering that this word has 
been misused and abused by so many 
people—even the party of Adolf Hit
ler called itself National Socialist 
Party. You know what it was. So, 
national socialism, democratic social
ism, etc. all these words are being 
used and, as such, I would suggest 
that when we are agreeing to put 
the word ‘socialist’ in our Constitu
tion for the first time then at least in 
the Directive Principles some broad 
indication should be given of the 
kind of society towards which we are 
seeking to work. Sir, I would sug
gest for your consideration and the 
consideration of the House some of 
the things which Pandit JawsbarJal 
Nehru himself on more occasions 
than one had to say about it, both In 
various sessions of the Congress in 
his presidential addresses as well as

in some of the letters he addressed 
to his daughter which were publish
ed. You can study them and see 
where he has said in one of this 
letters to Mrs. Gandhi:

“Socialism, I have told you, is 
of many kinds. There is general 
agreement, however, that it uliw at 
the control by the state of the 
means of production, that is, land, 
mines, factories and the like, and 
the means of distribution like rail
ways etc. and also banks and simi
lar institutions".

Not that we have not at all progress- ( 
ed in this direction; state ownership 
or public ownership of many of these 
is already accomplished. But Pandit 
Nehru, says:

“The idea is that individuals 
should not be allowed to exploit 
any of these methods or institutions 
or the labour of others to their 
personal advantage. Today most 
of these things are privately owned 
and exploited"—

this was at the time he was writing—

“With the result that a few pros
per and grow rich while society as 
a whole suffers greatly and the 
m.issps remain poor”

and so on.

In anothei place, in his presiden
tial address to the Lucknow Session 
of the Congress, Pandit Nehru said:

"I am convinced that the only 
key to the solution of the world’s 
problems, and of India’s problems, 
lies in socialism. When I use the 
word ‘socialism', I do so not in a 
vague, humanitarian way, but in a 
scientific, economic sense. Social
ism is, however, something more 
than an economic doctrine It is a 
philosophy o f life and as such also 
it appeals to me”.
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Then he talked about the neeeM&ty at 
revolutionary changes in our political 
and social structure and *> on> an(* 
•aid:

“This means the ending of pri
vate property except in a restricted 
sense, and the replacement of the 
present profit system by a higher 
ideal of co-operative service”.

1 think it is not 'beyond the 
ingenuity of our drafters to combine 
some of these ideas which were ex
pressed on so many occasions by no 
less a person than Pandit Nehru and 
include in the directive principles a 
suitable additional article which will 
give a broad indication of what is 
the way in which we want progress, 
having accepted socialism in the 
preamble Without that, it will be 
open to all sorts of Interpretation by 
anybody who pleases. The most 
anti-socialist person also nowadays 
talks about socialism.

Along with this, 1 may also say
that it is, in our opinion, a gioss con
tradiction when having said this, 
having accepted this in the preamble 
of the Constitution, you leave un
touched the fundamental right to
property, right to property as a fun
damental right. This, in our view, 
is something which is incongruous 
and contradictory. I do not know 
how many constitutions of the world 
have made property a fundamental 
right. I see no reason why in our 
country it should be kept as a funda
mental right I know somebody will
argue; ‘what about small property
holders? There are small peasants, 
workers, shopkeepers and so on. They 
will get alarmed if we say that fun
damental right to property is no long
er there’. I say, all right; but de
fine at least that part of property, 
that category of property which is of 
an exploitative nature, the ownership

of which permits profit and wealth to 
be accumulated in a few hands. Let 
that part at least be defined. I think 
what Pandit Nehru meant was that 
the right to property should remain 
in a restricted sense only. So let the 
category of property I described be 
removed from the fundamental rights 
chapter. It does not preclude a per
son from holding his own private 
house or private belongings or some
thing he inherited from his father or 
something of that kind. That is a 
thing which can be defined. It is de* 
fined in many constitutions—the right 
to hold property ot ttiat kind, per
sonal property. Bui how can you 
invest the whole of property in
cluding the property of big capital
ists, big landlords, big, rich fellows 
within fundamental rights when just 
before that in the preamble you say 
that our aim is to reach a socialist 
society or a socialist republic? This 
is a contradiction and, therefore, we 
think that this fundamental rights 
chapter should exclude the right to 
at least that property which I have 
described. It is very welcome also/ 
that the word ’secular' is being in-\ 
troduced. We want to understand 
what is the significance behind this. 
Because our State is a secular State, 
our State respects and recognises, and 
gives equal rights to people belong
ing to all religions or faiths or to 
people of no religion, in law. I am 
not talking about implementation of 
the laws; that is a different matter. 
Many injustices and discriminBtory 
things may go on, they do go on but 
in law our State is a secular demo
cracy. Therefore, when the govern
ment itself has come forward to add 
the word ‘secular’, particularly here,
I take it to mean something; I take it 
to mean that the seculgr aspect of 
our democracy requires to be stren
gthened; otherwise it is superfluous 
to introduce this word here. Natu
rally when you pointedly want to 
bring this word to describe the Re
public, although that position already 
exists in law, 1 1take it that what we 
want to assure the people of all 
faiths and communities and religions
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particulaity the minorities is that on 
out part we mean to take some fur
ther action, legislative and others, to 
strengthen and secularise the content 
o f our democracy I do not know 
whether that is how the government 
has understood it; I should like the 
Minister later on to explain the ob
ject; otherwise we have already a 
secular state and we are not a theo
cratic or religious state like some 
neighbours o f ours I think this is 
the positive meaning; otherwise it is 
meaningless So, it should be spelt 
out and explained in a way which 
will give some fresh assurance and 
confidence to the people of various 
'.immunities and religions, especially 
minorities

1 now come to the question of anti
national activities I have said earlier 
that we consider this to be an un
desirable clause, apart from the fact 
that at is not given in the statement 
o f objects and reasons, we feel that

is unnecessaiy Any action ‘which
18 intended to bung about the cession 
o f a part of th i territory of India or 
the secession of a part of a territory of 
India or which disclaims questions 
threatens, disrupts or is intended to 
threaten or disrupt, the sovereignty 
and integrity of India or the security 
o f the State or the unity of the 
nation ” is covered already all 
these things are already covered by 
existing statutes The Unlawful 
Activities Prevention Act has been 
there on the statute book for years I 
remember the debate in this House 
which was held many years ago when 
Lai Bahadur Shastnn piloted that Bill 
here and we had a very exhaustive 
debate on that That statute covers 
these things explicit y I do not see 
any need to bnng in this kind of a 
clause in our Constitution Sub-clause
(iv) is a clause to which we are total
ly  opposed, it says 'activities intended 
or which are part off a scheme which 
is intended to create internal disturb
ances or the disruption of public ser- 
■VieeS.”  I have no doubt in my mind

(that U this sub-clause is passed, ft will 
£ »  utilised by the authorities who are 
vested with those powers to implement 
those things against the trade union 
movement, it will be used to suppress 
and penalise strikes and legitimate 
trade union activities tor demands, all 
such activities will be brought within 
the ambit of this clause saying that 
there was intention to disrupt public 
services and so on What is it for? 
Is it meant for sabotage ot acts of 
sabotage of public services, uprootmg 
railway tracks, cutting telegraph I 
wires7 If so, it could be covered easily 
by a specific law writing down all 
those things But it should not be 
put here in this form which will give 
a handle to the bureaucracy and the 
officials acting according to their owfi 
sweet will as they are doing in so 
many places today to suppress normal 
trade union activity The A ’l India 
Trade Union Congress, which ib the 
oldest trade union organisation in this 
country, ten days ago held its thirtieth 
session in Jamshedpur in Bihar and 
we were not permitted even to hold a 
public meeting You should know 
that The District Magistrate of Singh- 
bhum gave an order and the AITUC 
with 4000 delegates attending from all 
over the country was not permitted to 
hoM a public meeting’ We are at the 
mercy of -uch people Yonr inten
tion may be one thing but the effect 
m the end vill be something else be
cause the type of bureaucratic organs 
which exist m this country I regret 
to say are certainly not attuned to 
any kind of socialist ideology or socia
list outlook or socialist way of think
ing We have already represented to 
the government and we had one or 
two rounds of very good discusuon 
in a spirit of give and take I would 
seriously urge upon the government 
to reconsider this point and see that 
th.s is not put in here

In the directive principles, we wel
come the addition of the two clauses 
about free legal aid to the economic
ally backward pople and the provision



Si ConstUvtion (Forty-Fourth KARTH^ Si 18#8 (SAKA) Arndt) Bill 82

lor workers’ participation in manage
ment o f industry The second point 
is part of the 20 point programme 
but in the drafting of the 20 point pro
gramme, excuse me it I say that some
body has been very slipshod Th** 
-words used there are “participation of 
workers in industry ’ ’ What does 
mean4 They are participating m in
dustry anyhow If they do not parti
cipate, the industry cannot run for a 
single minute That was not the idcj 
I am sure But somebody who drafted 
it has done wrongly like that

THE MINISTER OF STEEL AND 
MINES (SHRI CHANDRAJIT YA- 
DAV) It is wrong It is workers pal - 
ticipation in management

SHRI INDRAJIT GUPTA Read the 
official text of the 20 point piogiamme 
I welcome the pioposal to insert the 
following article

‘ The State shall take steps bv 
suitable legislation ot m nnv 
oth^r v av to secui e the par
ticipation of workers m the 
management of undertakings 
establichments or other orga
nisations engaged in any in
dustry ’

This is the correct position and I wel
come it I would also recommend *hat 
one more clause should be added m 
the directive principles Just as \ou 
ore recognising the right of workers 
to participate in management of m- 
dustn their light to have their dis
putes settled bv collective bargaining 
should be put n the directive princi
ples Perhip-3 many friends cannot 
appreciate what I am saving In this 
country there is at present no law 
which compels an employer to enter 
into collective bargaining with the re
presentatives of the trade unions of 
his workmen There is no such law 
because collective bargaining implies 
recognition of 1 trade union or more 
trade unions as the spokesmen of the 
•workers, which many employers do not

want even to this day There is no 
law and collective bargaining depend* 
on the weet will of the managements 
fiom p’ace to place Therefore 1 
would like tlus to be put m at least 
in the directive punciples, so that in 
future we may consider whether some 
suitable legislation could also be made 
Co lective bai gaining is a verv good 
and healthy thing It should not re
quire to be emphasised so much be- 
c use it is a common practice m all 
industrialised countries We are also 
now becoming an industrialized coun
try The best alternative to having 
a I] sorts of other kinds of trouble is 

Co riave collective bargaining Later on 
ue (-an spell it out We can have 
 ̂ separate legislation for it But I 

tan tell you ard I am t>orry to say—
I do not know whether the Prime 
Minister is aware of this—that during 
this period of Emergency, the first 
rru>jor casuality has been collective 
bai gaining that is to say that even in 
those institutions and organizations 
uhere some employers used to practise 
collective bargaining and negotiations 
with the Unions earlier to the Emer
gency the advantage of the Emer
gency to give up that practice and ‘ 0 
say “We would not talk to >ou” 
because they knew that the workprs 
could not go on strikes or jo  anything 
now So, why talk to them’  This is 
not producing < healthv state of affairs 
in the mind of thP workers I would 
suggest that the right of collective 
barguning should be put here

I would also suggest as a Direc 
ti\e Principle another thing It has 
now becomc a \er\ important ques
tion on which manv people in this 
House aie also exercised viz the right 
of the youth of this country to parti
cipate in phvsical culture and sports 
Let us put it theie non Let it remain 
a Directive Prrncip r People are ex
ercised about it The hon Speaker 
has set up a Committee about it One 
of the main problems that they are 
grappling with is this question Of
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course it is a big question; the youth 
of this country can be involved more 
and more in basic physical culture and 
sports, so that our country can at 
least improve it* performance—in the 
eyes of the world also.

Then, Sir, about Fundamental Duties 
I do not want to say much. Originally 
there were some penalties going to be 
attached to it; but since those penal
ties have been dropped, I do not have 
much to say; but I think you can keep 
it as a kind of declaration; and cer- 

sa&h&g against those 
things. People should be educated in 
regard to them. I agree.

So far as amendments to Article 226 
are concerned, insofar as they will 
have the effect and insofar as they 
have the intention of denying the right 
to certain vested interests to misuse 
Article 226 in order to safeguard their 
privileges—that is the main intention,
I think; and that battle has been going 
on since 1989—if you want to streng
then the fight, I would say: “please 
consider the question of the funda
mental right to property.” So long as 
the fundamental right to property, un
qualified, remains in that Chapter, it 
will always give a handle to the pro
pertied and vested interests and richer 
classes to try and obstruct socio
economic reforms and progressive 
legislation. There are enough lawyers 
and enough very competent lawyers 
and ingenious lawyers in this countrv 
who can think up various loopholes 
and points by which—-they may not 
be able ultimately to prevent the thing 
going through—they can delay and 
obstruct things for a considerable lime 
To that extent, the amendments sug
gested to Article 226, wo are in favour 
of. But the fact remains that experi
ence »nce Independence shows this— 
this Article is open to everybody; a 
common man can also seek relief 
under Article 226 and sometimes he 
has got relief; that cannot be denied. 
'The worker* and the employees have

got relief—that in the overwhelming 
majority of cases, Article 226 has been 
invoked by the vested interests, by 
the propertied classes and by the richer 
sections who can also afford the pro
cess of prolonged litigation and who 
can go up to Supreme Court without 
any difficulty—which is something the 
poor man in the country cannot do. 
Therefore, while agreeing with that 
aspect of it, I would also request the 
hon. Law Minister to think over this 
clause a little more deeply, i.e. as to 
how at the same time some adequate 
safeguards can be provided for indivi
duals in the case of arbitrary orders 
os •zi buseawese&A vsetxnam i®ass 
of unjust orders passed and so on. 
Something has been put there, but in 
my view this is not adequate. You 
say “redress of any injury of a sub
stantial nature by reason of the con
travention of any other provision of 
this Constitution or any provision o f 
any enactment... ” 1 think we shoula 
put in words like “where the legitimate 
interests of the people so required” or 
something like that. I am not a lawyer 
and so I cannot suggest anything just 
now straightway. We will table some 
amendments I would request the hon. 
Minister to think over this matter. 
Since the aim is to remove hurdles 
and road blocks to socio-economic re
forms, it should not deprive the 
ordinary common people, the working 
people and so on, of some relief and 
protection of their legitimate rights.

Then, as I have said earlier, what 
about all those other clauses which 
not only do not fit in with the declar
ed aim of the Bill but which only go 
to strengthen further the executive 
and to arm it with more and more 
powers? The original struggle, as it 
Were, if you call it a struggle, was 
between the respective rights of Par
liament and judiciary. This battle has 
been going on, it is still going on, and 
it is being agitated every day. It hat 
recently been appearing in the press 
considerably. Some people do not 
*eem to be bothered about anything
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else; they are bothered about one 
point, that the judiciary is being 
finished, that the judiciary would be 
the absolute sufferers They are not 
bothered about anything else On that 
point I think we stand on the same 
side as you But, at the same time, I 
do not want the executive to he stren
gthened either, at the cost of Parlia
ment I certainly do not want it Why 
should the executive be strengthened 
at the cost of Parliament* Some such 
things will come through some of these 
clauses

For example, there is the question 
about disqualification of members The 
Constitution, as it stands at present, 
makes the decision of the President, 
m the case of Parliament, and Gover- 
noi in the case of State Legislatures, 
final But it make* it incumbent upon 
the President or the Governor to con
sult the Election Commission and to 
be guided by their advice Now that 
ib sought to be removed Why’  It is 
sought to be replaced by a Committee 
consisting of some members of this 
House and that House We do not 
consider this to be satisfactory, be
cause this is going to be a part of the 
Constitution It means that whatever 
or which ever Covernment is in power 
can pack that committee with its own 
people, its own nominees and cer
tainly that is nor a better thing

SHRI H R GOKHALE There is a 
misunderstanding There is no pro
vision for a Committee

SHRI INDRAJIT GUPTA If it is 
only the President, then it 19 still 
worse So please do not depart from 
some established things which 
have got at least some kind of demo
cratic safeguards It may not be very 
perfect or very good, but it should not 
be given up

Then, what is the great urgency 
about it? We heard the lectures 
which were delivered by Shri Raghu 
Ramaiah about the special session,

urgent session and all that I am ill 
for it when it relates to the basic 
thing But, please tell me, what is so 
urgent and serious about the disquali
fication of members or the alteration 
of the quorum of the House7 Can 
he tell me what is urgent about them7 
Can these things not be held over9 Let 
us pass the main proposals, the basic 
urgent proposals which you have 
brought forward Why tag on to it so 
many other things which we cannot 
support and which we will have to 
oppose, and which certainly do not fit 
m with the structure of the Bill or its 
declared objects and reasons9

Then, coming to tribunals, I having 
nothing against tribunals as such Be
cause if they function in a particular 
way, they may really give quicker and 
perhaps more objective remedies than 
courts, where you have long and pro
longed litigation But it is of the 
greatest importance, particularly in 
the case of service tribunals, adminis
trative tribunals dealing with Govern
ment employees, employees of the 
public sector and so on, that they must 
be of a nature which command the 
confidence of those employees Nothing 
is indicated here If these tribunals 
are only going to consist of so-called 
judicial people then what is the im
provement, what is the change you 
bring about’  Nothmg So, we would 
like some indication to be given—you 
may not spell it out in detail here, I 
agree—that the composition of these 
tnbu lals will be of such and such a 
character That means some judicial 
people will certainly be there, but 
there must be some representative of 
the employees also there, there must 
be some public people, some eminent 
people of public standing m it Some 
indication should be given

There is widespread apprehension I 
may tell you, among Government ser
vants at various levels as to what is 
going to come out of it, because here 
nothing is spelt out, and the procedure 
is going to be, as I have understood
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ft from Government, tbat each time a 
particular tribunal for a particular 
purpose is to be constituted a special 
Bill will be bi ought for that, and in 
that Bill it will be spelt out as to how 
the composition of that tribunal is ro- 
ang to be determined That is all right 
but I am saying that as you are making 
this part and parcel ol the Constitution 
please give gome indication, some as
surance m some broad way, that these 
tribunals will be of a nature which 
wall command their confidence,—of 
course, you cannot say that m writing 
here—that they will not consist only 
of judicial people or only of Govern
ment officers Suppose you set up a 
service tribunal consisting of only 
high Government officers Which 
Government employee will have a 
shred of confidence in it’  Therefore, 
I sav this is very important You are 
dealing here with lakhs of people 
whose daily labour is running the 
Government

Then, if %ou do set up these tribu
nals you should not restrict thei 
powers I say that all disputes or all 
matters which arise, whether relating 
to promotions, transfers, postings, ap
pointments, recruitment or conditions 
of service all disputes arising out of 
action taken under article 311 (2 > 
should be referred to this tribunal 
There should be a right of appeal m 
these cases because the question «'f 
dismissals disciplinary action even 
removal from service without givmft 
any reason all these things will be 
there

SHRI S M BANERJEE (Kanpur) 
Removal and dismissal will not be 
there

SHRI INDRAJIT GUPTA Mr Om 
Mehta has gone on record in a state
ment which I read in the papers 
where he has said that to such service 
tribunals, transfers promotions post
ings and other matters undtr article 
311(Z) will not be referred So 

be clear about it, as to what 
you want to do th*> scope and func
tion of these tribunals, their composi
tion and their powers Otherwise,

VUmecaaiwUy very widespread NMP*» 
hengion js being created in the oOun* 
try

Then there is the question of the 
deployment of the Central Armed 
Forces I have not understood what 
it has to do with socio-economic re
forms Explain to me, I am willing 
to listen But you should make Quite 
sure that it will promote national 
integrity or unity, and not lead to 
some unnecessary new grounds of 
friction between State Governments 
and the Centre Up till now the 
position is that the Central Armed 
Forces are deployed at the request of
the State Government You want to 
do away with that all right Then 
the second part is that while th<*“ 
Central Armed Forces operate m a 
State, at nresent they are under the 
direct control and supervision of thv. 
State Government You want to do 
away with that That means that the 
Central Armed Forces can be sent to 
any State whenever the Centre sc 
chooses, irrespective of what the State 
Government feel and while 
Armed Forces operate there, thev 
will be exclusively under the control 
of the Centre Must you put that in 
the Constitution which is talking about 
socialism and all that’  You bring a 
separate legislation if vOu want let 
us discuss it Do not smugple those 
things m under cover of this Bill thit 
is what I am savinp A m v«v we are 
onnosed to it The idea does not 
seem to bo very Rood to us because 
we are apprehensive that it may lead 
to some unhealthy situations in whi**̂  
there may be some Irritating factors in 
the relations between the States an<? 
the Centre Upto now this has 
served very well Whenever a situa
tion has arisen, the State Governments 
have asked for help and you have 
sent help

Similarly there is the question of 
this amendment to increase the W* 
of the Lofc Sabha from five to six 
years Why’  What is the rationale 
behind it’  That has not been explain
ed Is this Just s whim or what* 
Suddenly, somebody savs why flv
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yean; la* us make it six years- Shri 
Bibbtfti Mishra tables an amendment 
saying, why six yean; let us make it 
seven years. I can also table an 
amendment saying, why seven years; 
let us make it ten years. Is there any 
rationale behind it? We do not think 
these are very good things. These 
are very incongruous things. They do 
not fit in with the lofty ideals and 
principles on which we want to go to 
the people with this Bill.

Of course, Mr. Gokhale has been 
good enough to try to explain about 
clause 59, about the power of the 
President to modify or alter the pro
visions of the Constitution in order to 
implement them, if there are difficul
ties in their implementation. I do not 
know why this is necessary just now. 
Has it created such a difficulty over 
in the past? We were told of one 
example, that is, whether the Presi
dent should first administer the oath 
to the Chief Justice of the Supreme 
Court or the Chief Justice of the Sup
reme Court should first administer 
the oath to the President. This crea
ted some difficulty at one time because 
boVh are supposed to administer the 
oath to each other. This is a single 
example which has been cited. Please 
tell us if there are any more such 
examples.

Whe*> Mr. Subha flao was cam
paigning for th? Presidentship, he 
went about saying, “Oh; I am not 
going to be a puppet. If I am elected.
I will be independent. Why should I 
be bound—there is another clause 'or
jt__by the advice of the Council of
Ministers? If they give good advice,
1  take it. If I do not like their ad
vice. I do not take it.” So what? 
Why bother about one individual 
going about and airing his views in 
the country?

So on all these questions, we re
quest you to please do not be in suc^ 
a hurry to put all these things 
-through. For one thing, they are 
so urgent and immediately necessary.

Then, there is the question of par
tial Emergency or Emergency over 
the whole country or regional ®m«r 
*ency in one part of the country only.

Is it so necessary just now? The 
whole country is under Emergency at 
the moment. Why do you want to 
put all these things here? When you 
are talking about these things here, 
then change the Statement of Objects 
and Reasons. That is why the people 
are also prone to suspect your mo
tives though some of these people are 
not worried at all about these things. 
The strange thing is that many of th* 
critics outside are not worried about 
any of these things. They are wor
ried only about judiciary. They do 
not care what else you do. They still 
have the hopes that unfettered judi
ciary, with unfettered powers, is the 
best safeguard for them to hold on to 
certain privileges and to prevent any 
socio-economic progress. I can un
derstand them. They have been hold
ing so many seminars and meetings 
recently. They should be allowed to 
speak freely and give their views. We 
should meet their arguments by pro
per arguments. Let the people judge. 
The people of our country are not so 
immature. They understand very 
well the forces which are fighting each 
other.

In conclusion, I would say .that as 
far as your proposals which fit in very 
well with the declared aims are con
cerned, in the Statement of Objects 
and Reasons, we are all for them. 
May be we will suggest some im
provements and further strengthening 
of them which I would request you to 
consider. But some of these things 
which fio to strengthen only the pow
ers of the executive, some of the things 
which are totally irrelevant, in our 
opinion, for this Bill, some of the 
things which are not at all necessary 
and urgent just now, let not *li of 
them be mixed up together. You are 
talking so much about not diverting 
the attention by having Calling Atten
tion Notice and all that. But you 
want to divert the people’s attention 
to such things, like, the life of an 
M.P. should be six years, instead of 
five years. Is that not diversion? By 
saying that you want to send ««.

not diverting the at*nt»n ol « »
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people from the main thrust of the 
Bill? Do not divert. Our suggestion 
w this, and nothing will be lost by 
doing that. Please pick out from this 
Bill and we are prepared to help 
you in that matter—those clauses 
which really fit in and go with the 
main aim and purpose of this Bill. 
Let us pass those and we will fully 
cooperate with you in that. Let all 
those other multifarious things, all 
kinds of things—it is a hotch potch— 
be withdrawn for the time being You 
may keep them pending. Let us have 
further discussion and deliberation on 
those. You can bring them later, if 
you insist. Some of them can be 
brought even in the form of separate 
Bills, laws, not necessarily as part of 
the Constitution I have indicated 
that. This Bill, as it is, includes in 
that some provisions which were 
never a part of Swaran Singh Com
mittee’s report; it is a very strange 
thing which we can never understand. 
The Swaran Singh Committee presen
ted certain recommendations; they 
discussed with us also, they discussed 
with others; the recommendations 
were discussed throughout the coun
try; the Congress bodies at the vari
ous levels discussed them, endorsed 
them; and the recommendations were 
passed in the AIGC meeting After 
that, suddenly, some more Clauses 
have been added which the Swaran 
Singh Committee never sponsored 
We do not support those things; we 
will have to object to those and, if 
necessary, vote against those things 
Why do you put us in this difficulty’  
On the main purpose of the Bill, on 
the main aim and objects of the Bill, 
we are one with you. Let us stren
gthen those and pass them Let us 
keep the balance of the things pend
ing. That will be a better indication 
of proper statesmanship and wisdom 
at this stage.

SHRI K. HANUMANTHAIYA 
(Bangalore): In the discussion that 
is taking place all over India and in 
this House as well, frequently refer
ences are made to the Constituent 
Assembly and to those who partici
pated in the proceedings of that

Assembly. A few people are still taft 
in this House who were Members o f 
the Constituent Assembly. I may be 
pardoned if I do a little recollecting 
work in the context of the amend
ments that have been brought for the 
approval of the House.

The Constituent Assembly met with 
Members who were fresh from the 
battle of freedom. They had * parti
cular psychology; for about half a 
century, in their lives, they had ex
perienced bitterness against the then 
Government. It was imperialistic 
and restricted the rights and liberties 
of the people to a degree that made 
tiae 'people revtitt. against that system, 
against those laws, against those 
orders and procedures. Since most o f 
the rights, had been curtailed, whether 
it was of press or individual liberty 
Or political liberty, the Constituent 
Assembly met in a mood to safeguard 
those rights and liberties. As you 
Know, the whole life is a series of 
actions and reactions, and the reaction 
which was uppermost in the minds of 
the members of the Constituent 
Assembly then was to safeguard 
those rights. Therefore, they erred 
on the side of liberality in the incor
poration of rights in the Constitution, 
flights were guaranteed even to the 
then Indian Civil Service people, 
though it was not in the interest of 
the nation Therefore, this scrable 
for incorporating as many rights as 
possible in the Constitution. It in
evitably led thr situation that they 
had to be amended when Govarnment 
and Parliament thought of the res- 
possibihty to the people and to the 
nation Sir, the same extreme posi
tion that the Assembly took in the 
matter of rights, should not be taken 
by the present Parliament in the mat
ter of duties or obligations. There 
must be healthy balance; that is the 
way, we have to look at the problem 
instead of being guided by reactions 
ope way or the other to extreme 
positions.

The second mistake done by ns in 
tbe Constituent Assembly was to ln" 
c^rporate, because of these rights ami
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various ether things, at many items 
as possible even salaries In the Consti
tution which could have been with 
various legislative measures. Very 
wisely, the Law Minister observed 
that the Constitution is the law of 
laws. But if you see the present 
Constitution, you will find that many 
laws have also been added the law of 
laws. This is one of the mistakes 
that has been done. That is whv, 
the necessity arose to frequently 
amend the Constitution. The same 
mistake should not be committed this 
time also.

People question the right to amend 
the Constitution by Parliament When 
Article 338 wag being discussed in the 
Constituent Assembly, I still remem
ber that there was not a single mem
ber in that House from any party— 
and there were any number of people 
not Congress or socialists—who raised 
the question that Parliament would 
not have the authority to amend the 
Constitution, whether basic or other
wise Therefore, the intention of the 
framers of the Constitution has to 
weigh with legal people. They have 
to see that not even one voice was 
raise  ̂ against the right of Parliament 
to amend the Constitution at that 
time We wr> were- sure that amend
ments would be required subsequent
ly In the Constituent Assembly after 
the Constitution had been almost 
adopted, the then President, Dr 
Raiendra Parsad, allowed a number 
of speeches to be made by the mem
bers by way of peroration Several 
members pointed out the deficiencies 
of the Constitution that had been 
framed I, for one, said that what we 
wanted was music of the veena an3 
what has been Riven to us is a jazz 
band J felt at that time that the 
Constitution so framed did nof fil in 
with the time to come, things to come, 
with our culture and with our civi
lization Somehow, we were over- 
hastv in incorooratinc clauses from 
various Constitutions into our Consti
tution, thereby exhibiting our learn
ing our capacity to read and observe 
Th" question is, whether we really 
observed the true meaning of Indian 
culture, of the needs of th? situation

and what js necessary from the point 
of view of common sense. In the 
drafting committee, you will And 
eminent advices and people who had 
made great name in the legal world: 
but they had n°t made such a great 
name either in the freedom battle, or 
in the service of the people as Gan- 
dhiji or Nehru or other leaders had 
done But it happened I would say 
that we have still to think that what 
is amended today may be amended 
subsequently by some other Parlia
ment There is no finality in this mat
ter. We have just to find remedies, 
appropriate to the occasion and appro
priate to the times. I would request 
the Law Minister to examine, whether, 
having conceded that this is law of 
laws, he is not including many laws 
in it It is an inconsistent proposition 
from his own standpoint

Thirdly, we in the Constituent 
Assembly, opted for a democracy of 
multi-party system Any individual 
or a set 0f individuals are free to 
organise parties and contest elections. 
That is one of the fundamental fea
tures of our democracy We have to 
see that such liberty to organise them
selves on political basis is guaranteed 
unless it is directly hostile to na
tional unity or to what is called the 
well being of the people It may be 
that a particular ideology is good to
day I am myself convinced that the 
prevailing mood of the country is so
cialism T have become a Member of 
the Congress Party with full convic
tion that it is a right idea But whe
ther this conviction should necessari
ly be imposed upon others is a roint 
for consideration I will give an ins
tance If somebody tomorrow wants 
to organise a political party on the 
basis of a Sarvodya ideal which was 
sDonsored by Gandhiii. would it be 
Constitutionally permissible’  So we 
have to see the implication of the 
inclusion of certain words Aftei all 
we are democratic people If demo
cracy has to work in the l*6el an  ̂
full sense of the term, we have to 
keep many doors open We should not
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shut rit dobra altogether and nuke 
people feel fh*t they are not fine to 
oxiganiae political parties, when they 
are in the interests of the country. 
Personally, I have no objection to 
whatever the House accepts. The es
sence of democracy is that anyone of 
us individually cannot go on saying 
that only our opinion must prevail.
If such an attitude is taken, there will 
be no party system, much less a demo
cracy It ^  the majority opinion that 
has to be gentlemanly accepted. What
ever the House decides m its wisdom, 
will have to be accepted. If this atti
tude had been adopted by the opposi
tion parties, there would not have been 
these laws, curtailing what they call 
their liberties. The essence 0f demo
cracy, majority rule, has been given a 
go-by. Individual convictions, fan
cies and guesses have continuously 
ruled their hearts and minds for the 
last many years That is the reason 
why they have not been able to build 
up an effective opposition party—a 
party growing t0 such strength as to 
be a majority on the floor of the 
House

If they plead that they are better 
democrats than we m the Congress 
party, they should have participated 
in the discussion Instead of partici- 
oating in the discussion and doing 
justice to the democratic ways, if they 
walk out, and fail to use the floor of 
the House, I can only say that they 
are not playing the game, the game, 
of democracy

Mahatma Gandhi enunciated that 
we have to convert people through 
love and affection If you go on irri
tating Congress paity and it', leaders 
continuously by propaganda inside 
and outside the country, that is not 
the way of conversion It is the way 
of frustration and anger It injures 
their own cause It is surely not the 
way of convincing the opposite party. 
I very much wish that wedded as we 
are to the multi-party system, to the 
existence of the opposition party or

parties, we all jJ w  the fv a e  e l 
poHtfcs properly. When wpartttft 
(tinafttu&mal amendments are Mtaft 
discussed, they do not eeve te «*■*• 
oise their right to tfpeak, their author 
nty on leaders of political perttea, 
and their debating acumen. They sure,, 
ly have their personality which could 
impress the House. They have argu
ments, I am sure, which will make at 
least a few members here to nod in 
approval. That approach has to be 
adopted by the opposition parties if 
they want to make a success of demo
cracy about which they say, we of the 
Congress have failed.

14 hre.
The hon. Member over there said 

that much of the attention is concen
trated on the courts. In litigatton 
as m biology evolution is taking place* 
Evolution is progressive specialisation* 
Specialisation is going on at all levels 
and places. That is law of nature. 
There is no progress without speciali
sation. There was a time when the 
King was the Chief Justice, the Com- 
znander-in-Chief and also the Religi
ous Head; that was because the func
tions of the Government were then 
so few; the kingdom was so small; so 
the king could afford to be every
thing under the sun But as speciali
sation set in, the head of the army 
became separate; the head of judiciary 
became separate Science was only 
one subject m the time of Aristotle 
and m the time of Pluto. There was 
no separate physics or chemistry and 
so on As specialisation grew and 
grew rapidly, science became divided 
into so many separate branches. There 
are now hundreds of such branches, 
with their own nomenclatures.

In the judiciary also, the need for 
specialisation has arisen. To begin 
with disputes were either civil or cri
minal Subsequently they have grown 
in variety end number. As the acti
vities of government and society in
crease, the disputes also grow in 
number end variety. Judiciary has to
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refact tU i growing specialisation in 
tlw mM of litigation They are not 
able to manage every type of cases by 
themselves Therefore we propose 
to distribute the work of the judiciary 
either to the tribunals or to various 
specialised authorities This is in the 
nature of biological evolution through 
specialisation.

Here I want to be a little frank, I 
hope those who are very judiciary- 
conscious may not get frightened. 
There can never be equality between 
the judiciary, executive and parlia
ment It may be that some hundred 
years ago a political philosopher de
vised the formula, of equality, and 
America might have adopted such a 
system In this Parliament how are 
we to say that the Parliament today 
is •jipieme’  Apply three tests The 
po>ver of appointment, the power of 
dismissal, the power of payment of 
salary These are the three criteria 
AH these are by Parliament The 
executive is the creature of parlia
ment Even the Prime Minister how
ever powerful he may be, if once he 
loses majority in Parliament, he has 
to quit That is why there is the pro
vision of no-confidence in the minis
try Therefore neither the executive 
nor the judiciary can claim equality 
with the parliament Parliament is 
the supreme authority I am glad 
that this truth has been very ably 
upheld by the Prime Minister in her 
own mellifluous and convincing man
ner She has said that we have to 
reestablish the sovereignty of parlia
ment

There is another aspect of the mat
ter As you go on in the socialistic 
way, the executive necessarily has to 
become strong In the early days of 
capitalism all that the Government 
did was to protect life and property 
and only by way of side-work take up 
education Now-a-days **ven the food 
we eat and the cloth we wear are 
subjects to be handled by the Govern

ment The people are promised pro
per distribution, the weaker section 
has to be protected

I was wondering when the Commu
nist Leader, Shri indrajit Gupta was 
advocating against strengthening the 
Government whether he was thinking 
in terms of real socialism or thinking 
temporarily that the present Prime 
Minister should get more powers than 
necessary The Prime Minister may 
be from his party when his party 
comes to power Then, they will 
introduce what is called ‘proletarian 
dictatorship’ All executive powers, 
Parliament’s powers, judicial powers 
and everything else will be in hands 
of the dictator But, fortunately, we, 
in the Congress, have certain ideals 
and goals which are not necessarily 
those of the Communist Party (Mar
xist) or the C P I If there are some 
common ground we come together 
But, that does not mean that they 
can bamboozle the Congress Party in
to their ways of thinking, into their 
ways of acting For example, even 
this idea of ‘collective bargaining* is 
out of date When the Government 
itself has taken the work of proper 
distribution of income and profit, how 
can there be collective bargaining9

In one breath, you want to entrust 
Government with the responsibility 
of doing economic justice, social jus
tice while in the other breath you 
want to take away power and respon
sibility to do it If you feel aggrieved 
against a person, you will have to file 
a complaint to the police You cannot 
take the law in your own hands This 
ic a simple way of explaining the 
truth

In socialistic countries which I have 
visited, there is, what is called, bar
gaining, strike or lock-out I must 
welcome the provision of the duties 
of a citizen Nobody should be avow
ed to harm or damage public proper
ty But, jt has been done several 
times The hon Members know that



99 Constitution (.Forty-Fourth OCTOBER 25, 1976 Am&t.) Bill too

[Shri K Hanumanthaiya] 
that is being done by the trade union
ists in West Bengal, In the Durgapur 
Plant, they broke several machineries 
and production had to be stopped 
several times.

They plead (or the collective bar
gaining ideology and at the same time 
they plead that the means of produc
tion must be owned by the States. 
They do not hesitate to break and do 
violence to public sector property. 
(Interruptions) . When a property has 
been nationalised according to the 
tenets of those very people, acts of 
their’s such as to break the machinery, 
to injure public- property ana stop 
production, are all out of place.

The hon. Member from Bengal. Shri 
Indrajit Gupta is not here. He opposed 
the clause authorising the Central 
Government to send troops or police 
into States This step was necessita
ted by the State of West Bengal from 
which my hnn. friend hails. When 
the C P. I. Ministry ruled for a few 
years, what artocities took place and 
what damage was done to property 
and how many people were killed — 
everybody knows. Because there was 
no suoh provision, this very Prime 
Minister who has brought forward the 
proposal, had no power then to send 
police to that State to maintain law 
and order. So. situations have arisen 
which he conveniently forgets. His 
own party did it all at that time It 
did great damage 1o his own Slate. 
After all fxovemmpnt of India is not 
something foreign to India. It corsits 
of elected representatives of the 
people of India The Government 
commands the confidence of P;irlia 
ment and it represent the foundry

If you want to safeguard what is 
called the law and order position, 
maintain progressive production 
certain steps are necessary, they are 
necessary in the interest of socialism 
by which the Communist Party 
swears.

Many of us in this country feel and, 
1  speak an a non-party level, that the

present Prime Minister is doing many 
things well in the present state of 
affairs. It is true, I shall give you in 
one sentence my assessment of the 
situation. I was working in various 
capacities—I was a Member of Parlia
ment also—when Pandit Nehru was 
our Prime Minister.

1 have seen the present Prime Mi
nister also at work. Jawahar Lai 
Nehru was a Fabian socialist. People 
who have studied socialism know 
what Fabian socialism means. It is 
a slow moving method of achieving 
socialism. The present Prime Minis
ter is a fast going socialist. She ** 
going fast. Having been in the Con
gress for quite some time, sometimes 
I feel perturbed about some legisla
tions. Then I think cooly and I find 
that afterall those legislations are 
meant for the protection of the poor 
people, and to see that rich do not 
become richer and as far as possible 
to establish equality in the economic 
area.

This very idea was being preached 
by Mahatma Gandhi He was always 
for the poor much more than many 
of us who profess socialism. Social
ism for many of us became a ‘kir- 
tana’ of Tulsidas without understand
ing the meaning of it Therefore, 
Sir, if we are going a little fast in 
the direction of achieving socialism, 
it is welcome

Even our very i elision—whether
Islam, Hinduism or Buddhism —pleads 
lot the poor Christ said:

“It is more difficult for a rich
wan to enter the gates of heaven
than for a camel to pass through
the eye of a needle.”

Gandhiji used to say: ‘Patti Pawan 
Sita Ham’. It is the poor and the 
down-trodden that God has to pro
tect Let us make the poor a little 
more happy. Socialism does much 
more in this direction and, as such, 
many of us have accepted socialism 
as our ideology but nothing should 
be done by compulsion, we should not
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even by I«w. limit the functioning of 
democratic parties This is my plea 

thtn may be considered on its 
merits

Many people take objection to 
'duties' being incorporated in the 
Constitution I quoted before the 
Swaran Singh Committee that Mahat
ma Gandhi himself said that du
ties and rights are the two facets of 
the same coin As I said earlier, in 
our anxiety to safeguard rights we 
forget duties If duties are remem
bered, today it is a welcome move 
and I wholeheartedly welcome the 
inclusion of duties All I suggest is 
that some of those clauses are vague
ly worded and are repetitive and 
they are to be suitably worded I 
think in order to make the duties 
precise and sharp they have to be 
re-drawn appropriately

Sn this is a Bill which has 60 
clauses—if you include the first 
clause Theie are 59 amendments 
Our dutj is to examine this large 
number of amendments I therefore, 
phad that Government must devise 
some way of consideung clause by 
clause and the implications of each 
amendment

1 do not know in what way they 
couid do it If I suggest a Select 
Committee the con sequence will be 
that this session of Parliament, spe
cially called for the purpose cannot 
pass it it will ha\e to so to the next 
session Therefore theie is that 
difficulty But this is not a new sub- 
jec*' Most of the members know it 
They have discussed it They have 
beet advised about it It is not 
therefore such a difficult subject or a 
new subject for peddle to want time 
for the purpose of expressing their 
opinion oi exercising their judgement 
Therefore, I hope Shri Raghu Ra- 
maiah will be able to find some via- 
media whereby eveiy asppct is 
thoroughly discussed and at the same 
time the Bill is passed as soon as 
possible But if it is straightway 
passed, as we know it is likely in the
1906 LS—S.

reality of parliamentary proceedings, 
nobody m the party can vote against 
a government proposition, even when 
we diffei It is the way of the paity 
system I do not blame it also— 
please understand that I do not 
blame it That is the way parties 
work But we cannot exercise our 
judgment fully m the process

Therefore, in the matter of consti
tution-making there must be a little 
departure from routine method All 
those who feel that a particular am
endment needs modification or dele
tion or addition have to be given full 
opportunity I hope that will be done 
by the Minister concerned particu
larly the Chief Whip

This is the stage in which we 
discuss general principles only There
fore I have laid down, according to 
me, certain well-known principles for 
considering constitution amendments 
I hope some consideration will be 
shown by the Ministers concerned

SHRI SEZHIYAN (Kumbakonam) 
Mi Deputy-Speaker, some of us in 
th< opposition ranks received in the 
first week of August a letter from 
the Minister of Parliamentary Aff
airs inviting us to come and discuss 
with the Law Minister, Shri Gokhale, 
certain amendments to the Constitu
tion With that was enclosed a copy 
of the Swaian Singh Committee Re
port To that invitation, I sent a re
ply on 12 August, 1976 In that lettei,
I set out our view on the proposed 
amendments to the Constitution 
Thtrem I had said

I feel that the Constitution 
should not be a rigid and closed 
document and that it should be 
amenable for improvement on the 
basis of experience and of require
ments But we should see whether 
or not a proposal for a constitu
tional change wl11 be for enriching 
the basic features of a democratic 
and free society for which the 
Constitution has been made and 
handed over to US’’.
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I also said:

“It is imperative that there 
should be a wide and free discus
sion before enactment of any im
portant legislation, more so a cons- 
titutijnal amendment.”

Then I dealt with the other points 
raised, especially the assurances and 
the announcements made by the 
PMme Minister and that others that 
a nation-wide debate would be assur
ed and no hurry or haste would be 
shown in amending the Constitution. 
Today also when he moved the Mo
tion tor consideration of the Bill, the 
Minister o f Law, Shri Gokhale, said 
that there had been ample and ade
quate discussion of this matter out
side and many points o f view, in
cluding the Opposition points of view, 
were also put forth to the public. I 
beg to differ from him on this point. 
The assertion that there had been 
wide, free and frank discussion on 
this amendment is true only as far 
as the Swaran Singh Committee re
port is concerned; that report says:
' “The method of working adopted 

by the committee was to formulate 
its proposals in the first instance in 
tentative form and publicise them 
through the Press and radio so that 
there could be a national debate on 
that. The proposals of the com
mittee received wide notice in the 
Press and in different forums. Se
veral newspapers editorially com
mented on them and some carried 
special articles......... ”

Freedom of expression in respect of 
the committee’s report was allowed, 
if  opinions expressed were in favour 
of the Swaran Singh Committee’s 
report; I regret to say this The 
Opposition parties have not besn 
given the same facilities or opportu
nities to have a national debate. In 
the letter I wrote, I stated:

“It is true that the Prime Minister 
called for a national debate and 
also assured that there would be 
no hurry In considering the consti

tutional amendments. I am pained 
to point out that there has been no 
atmosphere for a free discussion o f 
the constitutional amendments.”

There also 1 have mentioned fids 
point. The DMK Party to which I 
have the honour to belong had al- 1 
ready set up a committee under the 
Chairmanship of Mr. Madhavan and 
they had made some tentative propo
sals. But those proposals could not 
be publicised. We cannot put them 
before our general council because 
many of the members of our general ( 
council are incarcerated in jail, fifty 
per cent of the members of the 
working committee are in jail. Out of 
16 district secretaries, 12 are in jail. 
To formulate proposals or a report, 
first they should be able to consider 
among themselves and their col
leagues. That has not been possible. 
We should be able to go to the peo
ple and discuss these things in some 
forum; no forum had been made 
available to us.

Tt is true that for the past two 
weeks some publicity had been given; 
a few newspapers have covered the 1 
views expressed by the Opposition as 
well as the ruling party members; it 
is a mercy granted, it is not a right 
allowed.

SHRI S. A. SHAMIM (Srinagar): 
Their advertisements had been 
stopped.

SHRI SEZHIYAN: We have not 
been given the facility so that we 
could speak out with the people. Be
fore I know what the people thought 
on the constitutional amendments, 
how can I hold any discussion? How 
can we give our considered opinion 
when the Bill comes before the 
House?

About a week ago there was • 
seminar in Vithalbhai Patel House; 
the Opposition parties had their gay 
and the ruling party members had 
their say; some publicity was given 
to that; but that was only a abort 
duration. Six long months w t *
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given to the Swaran Singh Com- Nadu, to hold a meeting on the pro-
mittee to publicise their tentative posed Constitutional amendments, on
proposals through Press and radio 19-9-76 between 10-00 hours and 14-00
and public forums. Were these faci- hours at L. R. Swamy Mandapam,
Iities given to the opposition also to T. Nagar, Madras-17, without any
express their views or to point out mike outside, and subject to the
to the people that such things are condition that 'emergency', 'Presi-
wrong and should not be done or dent's rule,' '20-Point Programme:
some other things which are right 'Prime Minister of India,' etc. are
should be done to make the Consti- not criticised.
tution workable?

There is a National Review Corn-
mitten to review the Constitution
and it consists of M/s. M. C. Chagla,
Santhanam, V. M. Tarkunde, H V.
Kamath, Shanti Bhushan, Babubhai
Patel, Dr. Dastur and myself, with
Krishna Kant as conveners. This
committee wanted to hold a seminar
about a month ago. 'Permission
was not granted, it was refused.
In certain places where permission
was granted, meetings were later on
banned. I come to a recent occurrence.
The Bill had already been introduced
on 2nd September. We wanted to
discuss it. We are not allowed to hold

- public meetings in 'I'arnij Nadu. At
last on 17 September and 19 Septem-
ber, two hall meetings were allowed in
Madras where the organisers asked me
to address the ,gathering. One of them
was presided over by Shri Rajmohan
Gandhi. In the other meeting, Mr.
Shanti Bhushan was to participate,
but the perrnissions granted by the
Police will show under what restraints
and in what an oppressive atmosphere
the meetings were to be held. Here is
the original permission granted by the
Commissioner of POlice, Madras:

"Proceedings of the Commissioner
of Police, Madras Present: Thiru K.
Chenthamarai. No. 1188/S. B. Il/
76 dated 13-9-76. Re: Application
dated 13-9-76 from Thiru R. Sanka-
ranarayanan, Secretary, Citizens for
Democracy, Tamij Nadu, requesting
permission to hold a meeting on
19-9-76.

ORDER:

Permission is hereby granted
to Thiru R. Sankaranarayanan, Secre-
tory, Citizens for Democracy, Tamil

for Commissioner of Police 13/il."

When the Secretary showed me this
order, I thought I should have some
clarifications. There may be certain
things like the 20-point programme
which I may appreciate. Why should
I be debarred from saying that? When
I discuss the constitutional amend-
ments, am I not expected to discuss the
provisions of the Constitution relating
to "emergency", relating to "Presi-
dent's rule" and relating to "the role of
the Prime Minister"? I wanted to
ascertain from the person who gave
the order as to what its implications
were. I Can understand "emergency",
"President's . rule", "20-point pro-
gramme" and "Prime Minister", but
what about the 1~J; item "etc."? It
means I cannot discuss anything else.
The reply I got was that if I discuss
the constitutional provisions relating to
,these things, it will be a reflection on
the present situation and so, I cannot
discuss them. About "etc." the reply
was that "etc. is liable to the interpre-
tation of the police"! I have heard
Government orders and 'laws being
interpreted by courts. But here is a
new situation that the police will inter-
pret the orders and the regulation! I
have got this order in original before
me. You can imagine how much of
free and frank discussion could have
been possible by the opposition who do
not agree with the point of view re-
presented by the Swaran Singh Com-
mittee or in this amending Bill. There-
fore, there has been no free and frank
discussion.

The press are publishing certain
reports now. But aarlier what was
the position? We held a civil liberties
conference in Madras which was ad-
dressed by Shri K. Santhanam, Shr i



107 Constitution (Fort1;l-Fourth

[Shri Sezhiyan]
Hegde, Shri Govinda Swaminathan,
ex-Advocate General and myself. A
five-page' press report was written
that the meeting took place on such
and such date in such and such hall,
these were the persons who addressed
the meeting and these were the views
expressed by them. This was sent to
the press. But the censor struck off
the entire thing, saying "not for publi-
cation".

Last week, I wag asked to write a
series of articles for our party organ
"Kazhtagakkural". I wrote an article
about the Constitution (Forty-fourth
Amendment) Bill. Before dealing with
the clauses, I wanted to give the back-
ground as to what the Constitution
was meant for, when it was enacted,
-etc. All these things I wrote. I have
got here the original in 'I'amil, I will
-give the English translation. I will
not change anything, my friends here
who can read Tamil can see afterwards
whether I have been faithful to the
original or not. I said, "The Corisf itu-
tion (Forty-fourth Amendment) Bill is
going to be placed for consideration on
25th October at the ensuing session of
Parliament." That was cut off and not
allowed to be published. Then I wrote:
"On 7th October, at a public meeting
in Bombay, the Minister for Law, Shri
Gokhale, has said, that he has an open
mind and that Government will not
rush through this amendment." That
is the second paragraph. It was
struck off. Thereafter, it was mention-
-ed that Mr. 'Gokhale said in Bombay,
that the Opposition parties, instead of
expressing their doubts in public,
should discuss the matter with the
Government. It was not 'allowed.

Then I referred to the letter sent by
me in August to the Minister of Par-
liamentary Affairs in which I said:

"Hence it will be desirable to put
the proposals of the Swaran Singh
Committee along with the other pro-
posals from other parties to a -wider
debate among the public and to as-
certain thei~ consent by a referendum
or an election on those specific issues.
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In the circumstances stated above,
I feel I shall be in a position to hold
discussion with the Law Minister
only after placing the tentative pro ,
posals for consideration of the Gene-
ral Council of the DMK Party and
having a free debate with the gene-
ral public. I wish the Central Gov-
ernment will create an early oppor-
tunity for such a full consideration
and free debate of the various pro-
posals to amend the Constitution."

The letter referred to was also com-
pletely cut off.

I also said that all the other parties
had some discussions. I said that "I
am not here to say that the Constitution
should not be amended." I also nar-
rated how the 395 clauses in the pre-
sent Constitution were adopted by the
Constituent Assembly after consider-
ing it for 3 years and after going
through 7600 amendments or so. I
gave details as to how during the 10-
year period between 1950 and 1960 the
Constitution was amended 8 times and
in the next decade 15 times' and 19
times subsequently. The entire article
was cut off and put under one sen-
tence: "Not For Publication."

This was what happened to my
article for my own party paper, for
which I was ready to take the responsi ,
bility and to face the consequences. It
was not allowed.

In Bombay there was a meeting ad-
dressed by Mr. Chagla, Mr. J. C. Shah,
Mr. 'I'arkundg and others. The report
about it came in the "Times of India"
of "Bombay, It was translated and
sent for publication by a Tamil fort-
nightly, "Tughlak". It was not allow-
ed.

SHRI S. A. SHAMIM: The idea pro-
bably was that it was already publish-
ed. Why publish it again?

SHRI SEZHIYAN: Mr. Gokhale has
been telling us: "You have been very
vague. Why don't you be very pre-
cise",
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I have before me "Comments on the
Constitution 44th Amendment Bill" by
K. Santhanam who was in theConsti-
tuent Assembly and who, by no stretch
of imagination, can be coupled with
others. He has been a freedom fighter
since 1920s and very actively
associated with the making of
the Constitution. He wrote
these comments On 7-9-1976,
without any aspersions. He started
from amendment No. 1. He said against
it: "I have no objection to this."
About Amendment No. 2: "Not objec-
tionable from abstract point of view,
but .... ·, etc. Amendment No. 3: "I
have no objection to this." He gave
his opinions in this manner in respect
of all the 59 amendments. He sent
ffiis comment to as many as 100 new.s-
papers. Not a single newspaper was
able to publish it. Therefore my 5.rst
submission is that no free d~bate ha~'
been made possible. Though those
who introduced this amendment or
the Prime Minister, or Shr i Sw~ran
Singh, might hav., been desirous of
having a national debate, in the pre-
sent case, it has not taken place. I
do not know where to put, the blame,
but the fact is that it has not taken
place.

Then I come to the mandate given
by: the people in 1971. Taking the
election results of 1971 and the com-
position Of the House thereafter it has
been claimed that We have got ~he
mandate from 'thE:people. I can claim
that I am also a party to that man-
date in 1971, because I was at that
time along with Congress (R). I:lm
not against Constitutional amend-
ments, as Such, even now. You must
remember that the DMK Party sup-
ported the Twenty-fifth and Twenty-
sixth (Amendments) Bills to the Con-
stitution. Therefore, we are not
against any of the progressive econo-
mic measures that you are bringing.
You say that you got the mandate
of the people in 1971. Why did you
not use it immediately? Why did you
wait for more than five years? Did
you at that time anticipate that there

would be an emergency after the end
of those five years, when you could
have a special session and pass it?
Unless you had some premonition or
astrological prediction, why did you
wait till the five-year period was
over? It is a fact that you failed to
imp.ement them during the five-year
period. Then, I differ from my friends
on ore point. I do not think that on
an important issue as the Constitu-
tional amendment, Parliament can
always be very cocksure that it re-
presents the will of the people.

SHRI VIKRAM MAHAJAN (Kan-
gra) : What is the other test?

SHRI SEZHIY AN: Take, for exam-
ple, the Australian Constitution. If
they want to amend the Constitution,
they have first of all to get a majo-
rity in bath the Houses. Once it is
passed by the Federal Parliament,
then it has to be referred to the people
for referendum.

SHRI VIKRAM MAHAJAN: What
is the population of Australia?

SHRI S. A. SHAMIM: Then he will
ask about the climate and geographi-
cal position of Australia.

SHRI SEZHIYAN: If you argue that
the population of Australia is small
and so it can hav., a referendum, on
'the same ground it can be argued that
we need not have elections- every five
years, it is enough only after ten years
because we have a huge population
and it is costly tc go to the people so
frequently. On the same analogy, a
democratic apparatus is costly as com-
pared to a dictatorial regime. In
spite of that, we have given our pre-
ference for a democratic system. I
do not know what the views of the
Prime Minister are, but We stand for
a democratic system,

In Australia pubicity has to be given
to the opposing views on the subject
matter of the referendum at the ex-
pense of the Government and on Cl
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certain Saturday they have to go to 
the poll to find out whether the people 
would accept the constitutional amend
ment passed by the Federal Parlia
ment Now I will show how fallacious 
it is to say that Parliament, once 
elected xepiesents the will of 'he 
people on all issues The Australian 
Par lament tri;d to amend the Con
stitution 32 Urres -when both the 
Houses passed it by the requisite 
majority

Out of those 32 times only o*i *ive 
weapons tttt; pt.opte accepted A On 
27 occasions the> rejected the pio- 
po&als made bv Parliament Wnat 
does it show7 It shows how ineffec
tive or fallaci >us the argument is that 
Parliament a'wajs represents the 
People, it is not true unless a man
date is obtained from the people on 
specific issues

SHRI K HANUMANTHAIYA If 
vou adopt that argument, your very 
argument will also be affected by it as 
you are also a Member of the extended 
Parliament and ere speaking in that 
capacity The argument is not consis
tent with your membership

SHRI SEZHIYAN Even if this had 
been brought two years earlier, I 
would have said the same thing I 
will come to extension of Parliament’s 
life later

In 1973, the federal Parliament of 
Australia wanted to take control ovtr 
prices and incomes which looked very 
innocuous, but when this measure 
which had been passed by a majority 
in Parliament, was put to the peode 
none of the six States m the Australian 
Commonwealth supported it by a 
majority It got only 34 per cent of the 
popular vote there

For what puroose did we get a man 
'date trom the people9

SHRI K NAKAYANA RAO 
(Bobilli) For all purposes

SHRI SEZHIYAN You have not 
taken pains to know the will of the 
people, on the other hand you have 
been gagging the press, banning all 
ineetings, not allowing the Opposition 
to go to the neople and ascertain their 
Views The whole procedure you have 
now adopted is wrong, it is undemo
cratic The Opposition has not been 
given a fair chance to go and ascertain 
4he will of ihe people I may suggest 
something more Whey don’t you *llow 
jne’

SHRI DINESH CHANDRA GO- 
SWAMI (Gauhati) Please do

SHRI SEZHIYAN I d0 not get the 
oppoitumty

In 1963 aftei the merger of Goa 
with India, the first general election 
took place there At that time the 
Maharashtra Gomantak Party and 
the PSP got the majority and formed 
the Government In 1966, a Bill was 
brought here to ascertain the opinion 
of the people of Goa, by way of an 
opinion noil whether they wanted to 
merge with Maharashtra or remain 
a Union Territory At that time, 
Mr Peter Alvares, I think argued 
very effectively that the Maharashtra 
Gomantak Party fought the election 
on the specific issue that Goa should 
merge with Maharashtra and got the 
mandate of the people and formed 
the Ministry

THE PRIME MINISTER, MINISTER 
OF PLANNING MINISTER OF ATO
MIC ENERGY. MINISTER OF ELEC
TRONICS AND MINISTER OP 
SPACE (SHRIMATI INDIRA GAN
DHI) You were not in touch with 
the situation

SHRI SEZHIYAN The situation 
changes

SHRIMATI INDIRA GANDHI* I 
mean the situation as it was then.
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In 1963, that was the situation
On 21st November 1966 when he 

Bill was introduced here the Minister 
in-charge, Mr Shukla said

"This point has been considered oy 
Government namely what the best 
method is to ascertain the wishes of 
the people and then this decision huS 
been tdken oy Government, and the 
reason for this decision is as follows 
It was thought that in the elections 
a lot of persm alities got involved 
and the question of personalities aKo 
( ame up 3nd tl crefore a good and 
fan decision n ight not be available 
if this issue wai decided at the time 
of the genci il elections 01 the gen
eral elections were to indicate the 
trend of thinking of the people of 
Goa That is why it has been decided 
to put it through as a separate mea
sure m which no personalities ire 
involved Onlv a simple question s 
posed and the question of parties 
also does not come m here This is 
the fairest wav of ascertaining Ihe 
wishes of the people and that is why 
thib measure is being introduced ”

When this question was put after 
•wards and the Opinion Poll was con
ducted m Januan 1967, the people 
overwhelmingly wanted to keep Goa 
as a separate entity as a union terri
tory They did not want a merger But 
in 1963 the Gomantak Partv got a 
mandate from the people on ihis 
specific issue Again, only two months 
later, m March, 1967, when the general 
elections took place the Gomantak 
Partv came to powei This is what 
happended in Goa I need not cite un 
example of Austialia In your own 
casp of Goa this is what happened 
First, when the genera] elections 
took place, the people voted for the 
Gomantak Party which was for 
merger When the Opinion Poll 
was taken, the> did not want 
a merger Again two months 
later, when th* general elections took

1 am also w ith -v ou when you say that 
the Constitution is not unmutab]c and 
that it should be changed in view ot the 
experience and the requirements of the 
changing tnnr s I am not standing ,n 
the way But I want to know whether 
the present Constitution, as imendvrt 
from time to time, has stood m the way 
of economic and social changes This 
question was afoir and again posed in 
the Supreme Court In the Keshwa- 
nand Bharati case, the Attorney- 
General could not point out the 
specific provisions of the Constitution 
which stood m the way

Aftei passim? the Twenty-fourth and 
the Twent\ -fifth Constitution Amend
ments aftci eirtc lively limiting article 
31 of the Cnn-titution, we cleaied all 
the wa> If tii«.rti was any impedimen*, 
it was the ’ac'c of political will

Why bhould wc have a Constitution9 
Why is a written Constitution given to 
a countiy and that too to a federal 
country ' The Constitution is under
stood to mean a written, precise and 
systematic document containing gen
eral pi inuples that go to establish 1 **- 
gular procedures foi the operation of 
the Government and also to limit its 
authority The Constitution is a limi
ted authontv the Constitution is a 
’united government Unless there is a 
limited government, there is no Con
stitution worth the name The history 
of liberty it is said, is the history 
limitations on the Government

"ly basic obi cation to the Fort - 
fourth Constitution Amendment is thit 
it icinoves the limitations put on 112 
Government and that it removes 11» 
checks and balances on the executive 
You may do it with all >our best in
tentions But once >ou arm one organ 
of the State whi’her it is legislature 
or executive or judiciary with unlimit
ed poweis it becomes a tyrant Power 
concentrated at any place, whether it 
is in a person or a group or party or
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organ i« tyranny by its very defini
tion. ’ After completing the task of 
presenting this country with a Con
stitution, Dr Ambedkar said

“The purpose of a Constitution is 
not merely to create the organs of 
the State, But to limit their authority 
because, if no limitation was imoos- 
ed upon the authority of the organs, 
there will be complete tyranny and 
complete oppression ”

Therefore, my basic objection to the 
Bill m its piesent form is that you 
are trying to lomove certain limita
tions, the 'hecks and balances, that 
were incorporated, and once you 
remove those limitations, it becomes a 
tyranny You may not use them, but 
once tyrannical powers are given in 
the Constitution, later on, whosoevar 
comes to power can use this very Con
stitution to subvert the Constitution 
What happened in the case of Weimar 
Constitution7 They had tried to pro
vide unlimitei, unchecked powei s, m 
article 48 and Hitler was able to 
throw it off, he did not amend the 
Constitution, he simply used the Con- 
stitution to subvert that Constitution

My apprehension is this Whv aie 
vou trying to take away many of the 
Acts out of the purview of the courts'* 
When you are trying to say that th’  
Fundamental Rights can be ridden 
rough shod to implement certain
things what happens7 You are conecn- 
t  ating powers, you are trying to take 
away the checks and balances Ta! 
for instance, the Ninth Schoduip 
What is the role it has plaved7 
What was It intended for'

MS DEPUTY SPEAKER Please
Hry to conclude

, SHRI SKZHIYAN Can 1 take ton 
I minutes more7

M R DEPUTY SPEAKER Th,u
would be too much You have already 
taken 40 minutes, more than vour time 
of Sft minutes Please try to conclude

SHRI SEZHIYAN. I was talking 
about the Ninth Schedule What 
u  it meant for7 You put any 
Act under that and thereby take 
it out of the purview of the 
courts. Though you started with put
ting the Land Reform Acts under that, 
now you have put under that Repre
sentation of People Act, Prevention of 
Publication of Objectionable Matter 
Act 197b The Departmentalisation of 
Utuon Amounts (Transfer of Person
nel) Act 1976, even MISA has been 
put under the Ninth Schedule As you 
know, under the provisions of MISA, 
an$ one can be arrested and put m jail, 
and the Altarney-Genera) ot India. 
has interpreted the provis'ons of MISA 
to say that a person can even be shoi vr 
starved to death once he is inside th. 
jail under MISA Because of the 11 
mited time at my disposal I am not 
able to go through the entire thing

MR DEPUTY-SPEAKER You 
spent too much of time on the back
ground

SHRI SEZHIYAN Because back
ground is the mo^t important thing m 
a Constitution (Amendment) Bill

It has been saia again and again that 
Parliament is si premc Though I am 
a Memoer of Parliament and I feel 
elated by this I do not accept that 
rlea Th>'» ConstitJtion should *be 
supreme the people cf India should 
he supreme Do not say that Parlia
ment is s ipreme The same mistake 

made m UK Iri U K Par’ ia 
m<*«ru was taken as a supreme body and 
it commiMed very many wrongs At 
one time in UK they handed over 
eveivthmg to Parliament; they could 
arre<i a person, they could prosecute 
him, they could sent him to jail, at 
one stage they even went through 
thp election cases If there was 
any dispute about the elections, 
it was not decided by a court, 
as it is done now, but they 
went to the Parliament for thfc. I
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‘ ‘Scandalous as were the electoral 
abuses which law and custom for* 
merly permitted, the conduct of 
the House of Commons, m the trial 
of election petitions, was more 
scandalous still Boroughs were 
bought and sold electors were 
notoriously bribed by wholesale 
and retail, returning officers were 
partial and corrupt But, m defi
ance of all justice and decency, 
the majority of the House of Com
mons connived at these practices, 
when committed by then own party, 
and only condemned them when 
their political opponents were put 
upon their tual

The Commons having, for the 
■sake of their own independence in
sisted upon an exclusive jurisdic
tion in matters of election, were 
not ashamed to prostitute it to 
partj They were charged with a 
gra\e trust and abused it They 
assumed a mdicial office and dis
honoured it This increditable per
version of jubtftc had grown up 
with those electoral abuses, which 
an honest mdicatuie would have 
tended to conect and reached its 
gieato«t txcesse-, m the leigns of 
George II and George III ”

Onh iftei that the Puliament of 
England left that powei I can quote 
one famous example that of the elec 
tion of Fox in 1784 wheie thej tried 
to see that none of the stalwarts of 
the opposition paity were ab’e to 
enter the Parliament

With regard to the provisions of 
the amending Bill, it was asked that 
we should point out where exactly 
was the wrong thing Now, take for 
example. Clause 4 There you want 
to say that m oidei to implement the 
Directive Principles the provisions of 
Part III will be put aside My im
pression is that it clause 4 as it is n* 
the BUI gets passed the entire Dart 
III will get repealed, because every 
Bi ' brought m by the Centre will have 
some socio-economic background It 
can be ushered In under the cloak of 
the Directive Principles an-l all the 

i

Fundamental Rights given in part III 
can be repealed If they are very 
apprehensive thej can still take the 
property right out of the Fundamen
tal Rights it can remain as a legal 
right Whj are >ou trying to tak<» 
away all the other rights given 11 
^institution’

ine basic structure of the Consti
tution which was propounded m the 
Keshvananrla Bharati case and on the 
basis of w'hich the Prime Minister’s 
election casp was also decided wasj 
that if the Parliament is given un-l 
limited power, it can become tyranni
cal Instead of having a single desj 
pot we can have elected despotism 
Just becausc it i« elected, it does not 
mean that you can become tyrannical 
Supremacy of Parliament does not 
mean concentration of all powers j

Supremacy of Parliament in the 
spheres allotted to it is welcome, but 
not at the expense of the checks and 
balances not at the expense of des
troying the verj basic structure of a 
democntlc Government and a de
mocratic constitution By passing! 
this amending Bill, we will be insti- I 
tutionalisflng the emergency for eter-J 
mty to come After passing this, yutr1 
can lift the emergency, but the emer
gency would have been constitution- 
aliseJ oi legalised b\ then I ap
peal to j  ou not to equate 
dissent with treason not to 
oqu ic anti-Government with anti
national When you start eliminating 
or suppressing dissent, in the end, it 
w'ouid bo the dissenter who would 
Lc eliminated or suppressed

With these few words, I also want 
to go on record as the CPM has al
ready spelt it out and the other four 
paities namely. Congress (O) BLD, 
Jan Sangh and Socialist Parties have 
done that we, the DMK do not want 
to associate ourselves with this Bill, 
on grounds °f procedure and con
tents It is a very long Bill and I 
could not go into it in any greater 
detail The bell is ringing and the 
time is very short for me and for 
democracy in this country
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MR. DEPUTY SPEAKER: Before 
1 call the next Member from the 

! Congress Benches, I would like to 
*My that I have received the follow
ing request from the Minister of 
Parliamentary Affairs:

“ Since there is a large number . 
of speakers from the Congress, I 
request that normally a Congress 
Member may be given ten minu
tes.”

15 hr*.
SHRI DINESH CHANDRA 

-GOSWAMI (Gauhati) : This is a very 
■comprehensive Bill. You must be 
liberal.

MR. DEUPTY-SPEAKER: You
may sort it out with the Chief Whip.
I hope you will keep this in mind.

SHRI DINESH CHANDRA 
GOSWAMI: I take it as a privilege 
to get this opportunity to partici
pate in this Bill of momentous im
portance.

As I look back to the history of 
constitutional development, I see 
that when the imperialist powers 
challenged the Indian people that we 
were incapable of framing a consti
tution of our own, it was Pandit 
Motilal Nehru under whose leader
ship we got the first constitution In 
the independent India we got the 
constitution under the leadership of 
Pandit Jawaharlal Nehru which con
solidated the freedom and to-day 
under the leadership of our Prime 
Minister we are having this consti
tutional amendment which I feel will 
give expression to the real content of 
economic democracy in our country.

Mr Sezhiyan was propounding the 
theory of basic structure and he was 
referring to the Australian constitu
tion. The founding fathers of the con
stitution in thoir debates m the Con
stituent Assembly took note of these 
objections and I can do no better than 
quoting Dr. Ambedkar in this context 
when a pointed reference was made 
to  him about the possibility of amend

in g  the Constitution.

“What i do say ii that the princi
ples embodied the Cofastitution 
are the views of the present gene
ration or if you think this to be an 
over-statement, I say they are the 
views of th« members of the Consti
tuent Assembly. Why bUune the 
Drafting Committee for embodying 
them in the Constitution? I say why , 
blame even the Members of the 
Constituent Assembly? Jefferson, the 
great American statesman who play- 
sd so great a part In the making of 
he American Constitution, has ex- 
aressed some very weighty views( 
vhich makers of Constitution, can 
lever afford to ignore. In one place, 
le has said:—

“We may consider each genera, 
tion as a distinct nation, with a 1 
n?ht, by the will of the majority, 1 
‘ o bind themselves, but none to 
bind the succeeding generation, 
more than the inhabitants of 
another country"

r went on to say and I admit that!
is not merely true but he is ab- 

lutely true that Dr Ambedkar* 
(erred to the Australian Constitution 
d this is what he h?d to say:

•‘The Assembly has not only 
refrained from putting a seal o1 
finality and infallibility upon thil 
Constitution by denying to the peo. 
pie the right to amend the Consti
tution as in Canaria or by making 
the amendment of the Constitutioc 
subject to the fulfilment of extra
ordinary terms and conditions as it 
Amenm or Australia, but has pro 
vided a most facile procedure Co: 
amending the Constitution.”
r
herefore, I feel in this contex 
taking n reference to countries liki 

Australia or such other countries it 
irrelevant. We have also that famoui 
saying of Pandit Jp-.vaharla! Nehn 
where he said in very clear terms th* 
the Constituent Assembly or am 
Parliament is incapable of binding thi 
future generations He said;
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“W* shall frame the Constitution, 
and I hope it will be a good Consti 
tution, but does any one in this 
House imagine that when a free 
India emerges, it will be bound down 
by anything that even this House 
might lay down tor it’  A free India 
will see the bursting forth of the 
energy ot a mighty nation What 
it will do and what it will not, 
I do not know, but I do 
know that it will not consent to be 
bound down by anything Some 
people imagine, that what wP do 
now may not be touched for 10 
years or 2 0  years, i f  we do not go  
it today, we will not be able to do 
it later That seems to me a com
plete misapprehensior I am not 
placing before the House wha I 
want done and what I do not want 
done but I should like the House 
to consider that we are on the eve 
of revolutionary changes, revolu
tionary in every sense of the word, 
because when the spirit of a nation 
breaks its bonds it functions in 
peculiar ways and it should func
tion in strange ways It may be 
that the Constitution this House 
may frame mav not satisfy that free 
India This House cannot bmd 
down the next generation or the 
people who will duly succeed u-. m 
thi8 task”

Therefore, an unlimited power is given 
to the Parliament and the succeeding 
generations to determine their own 
fate But I feel, as I look at the Bill 
a complaint will come that by this 
constitutional amendment we have not 
made any radical changes As I look 
to the debates of the Constituent As
sembly and as I took to the changes 
that we have brought, I find that all 
the founding fathers of the Constituent 
Assembly and the visionary as he vns. 
Pandit Jawaharlal Nehru did appre
hend that a situation and time would 
come when we have to make changes 
What are the changes we are making’  
The first i* a political change by the 
introduction of the word ‘Socialist’ It 
is not tor the first time that this is 
being done In this Bouse The Con

stituent Assembly itself had adopted 
it Dr Ambedkar speaking at the 
time of objective Resolution which has 
been the basis foi framing the Con
stitution said

‘ I should have expected some 
provision whereby it would have 
been possible for the State to make 
economic, social and political justice 
a reality and I should have from 
that point of view expected the 
Kesolution to  state in most explicit 
terms that in oider that there will 
be social, economic justice, there 
will be nationalisation 0f the in
dustry I do not understand how 
it could be possible for any future 
Government which belates in den ig 
justice-social, political and econo
mic unless it has a socialistic eco
nomy

I find from 'he debates of the Cor- 
stituent Assembly that m fact an 
amendment was moved by Shri K T 
Shah that in the preamble the words 
‘Secular and Socialist’ should be in
corporated One of the supporters 
was Shn H V Kcimath From the de
bates of the Constituent Assembly I 
found that the country was confronted 
with the problem ô  consolidation of the 
newly gamed fieedom There were 
many forces which were trying to 
dilute the newly gamed freedom The 
States weie not co-operative The 
Muslim League was not co-operative 
At that time it wae not possible on 
the part of the leadership to open up 
a new front m the country between 
the reactionaries and the progressive 
forces Therefore, Pandit Jawaharlal 
Nehru said

‘If in accordance with my own de
sire I have put in that we want Socia
list State we would have put m some
thing which may be agreeable to 
many and may not be agreeable to 
some ard we wanted this Resolution 
no* to be controversial in regard to 
such matters Therefore, wa have 
laid down not theoretical word* and 
formula but rather the content of 
the thing we desire”
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Why is it that to-day it has become 
necessary to put the word 'socialism'? 
It has .become necessary because the 
highest court of the land has com
pletely forgotten this content and they 
have always interpreted the Constitu
tion in favour of the vested interests 
and individual rights. 'Therefore, the 
time has come when in the preamble 
which is the mirror of the Constitu
tion, whi:ch shows the direction in 
which the country is going and which 
spells out the aspirations of the peo
ple, we have to lay downd'early that 
ours is a Socialist State and in future 
when we interpret any law it must be 
kept in mind that between the com
munity good and individual rights, 
preference must be given to the com
munity good. 

Shri sezhiyan took exception to the 
predorn1nance given to the Directive 
Principl'es over the fundamental ri.ghtg. 
I find at the same time very many 
critics have said-why have you 
brought in a chapter on fundamental 
�uties which is a mere platitude and 
pious wish? As I look to the Cons
titution, I find if there has been a 
pious wish to the teeming miilior:s it 
is the chapter on Fundamental Rigbts 
and Fundamental Rights alone. 'Ye 
are talking about Right to Prope,:�y . 
We are talking all th'e time of the 
right of having business. We are 
talking of all kinds of rights. Have 
we been able to create conditions in 
the country where the common man 
living below th'e poverty line is capable 
of enjoining these rights? When we 
give predominance to the Directive 
Principles over the Fundamental 
Rights, we say that the citizen should 
have certain duties so that they may 
impose restrictions on themselves. We 
want to do it not to erode the Funda
mental Rights but to create climate in 

which the Fundamental Rights may 

not be the right of a few or may not 
be the preserve of a handful but of 

the entire millions of our. countrymen, 

but millions of our countrymen may 

realise the aspirations of having these 
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Fundamental Rights. Therefore, if" 

we want to give content to this funda
m

_
ental right, it is necessary that we 

keep it in Chapter III. It is neces
sary

. 
to create a climate, and it is not 

possible to cveate that climate unless 
we give predominance to the commu
nity good over the individual rights, 
at this transitional stage and also we· 
tell t�e people that in the discharge 
of daily duties they ought to act with 
certain sense of responsibility. 

We want the nationalised industries 
to grow. But how can they .. grow if. 
the Public Sector is attached with 
violence everyday? Th_erefore what 
we have said is that the citizens. must 
vestrain themselves and conduct 
themselves in a manner so that a 

climate is created where one may 
realise one's own aspirations. 

The objection to the incorporation 
of the word "socialism" in the pream_ 
tble has been threefold. Firstly it is 
said that the preamble is not a part 
of this constitution and so it is incapa
ble of amendment. In the Kesha
vananda Bharathi case however the 

1supreme ·court on which Hie critics 

r'ely heavily, has laid down that pre
amble is a part of the constitution. 

But apart from that even assuming 

that preamble is not a part of the 
constitution what follows? I have nor 

-come acros� any law which bars the 

Parliament from making any amend
ment to the preamble. The only effect 

of the preamble not being accepted as 

part of the Constitution will be that 

this parliament will be able to amend 

it by a simple majority and a twc

tbirds mafority wil l  not be required. 

Under the present amendments. 

directiv.e principles have been put 

predominant over the Fundamental 

ri�hts. and Mr. Sezhiyan has argued 

that this is not a welcome �hange but 

it was even the intention of the fra

mers of the constitution to give pre

dominance to directive prind'pl'es 

over fundamental rights because ihe 

former stands for th,,. good of the 

community and the latter for protec-
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very »ttoh present, in the mind* ot 
the MMabers ot the Constituent As
sembly and, many of the Members in 
the Constituent Assembly pleaded that 
the process of amendment should be 
made toaster. They said that at least 
lor some years to come Parliament 
should have the power to amend the 
Constitution fay a simple majority. 
They did not want this to be left to 
the special majority of the House. 
That was the plea of the Members of 
the Constituent Assembly then and,
Dr. Ambedkar said that he was 
snaking— this task as much easier as 
possible. Unlike,—as somebody 
quoted,—the Australian or the Ameri
can Constitution, our Constitution can 
be amended in a much easier fashion.
So, Sir, this idea of amending the 
Constitution is nothing new. It was 
foreseen that as and when the cir
cumstances so warrant we have to go 
Jo for amendment of the Constitution.
Sir, some of the opposition parties 
themselves were vociferous about 
amending the Constitution. They, in 
fact, forget the basic features of our 
Constitution and wanted to go in for 
adopting the American presidential 
form of Government and, as such, it 
jis strange when we have brought this 
amending Bill they are opposed to it. I 
am reminded of a Tamil saying which 
goes as follows:

“If a pot is broken by the mothcr- 
jn-law then >t is an earthen pot; If 
a pot is broken by the d?ug"iter- 
in-law then it becomes a golden 
pot.”
In other words, if they want to 

the Constitution it is all right 
but if we want to amend the Consti
tution then it is not so all right. This 
is a very funny situation in which 
find ourselves.

Sir, Mr. Samar Mukherjee said that 
it should be amended by an Assemoy 
which to elected on adult sufferage. 
What are we! We are exactly tha .

Sir, the crttfes * * * * *
about thti h e *  have been em
phasising on extraneous issues

Parliament’s term having been ex
tended by one year or the Congress- 
Party was returned with only 43 per 
cent votes, etc. Actually, during the 
1971 and 1972 elections we sought the 
mandate of the people to amend the 
Constitution. My friend, Mr. Sezhiyan 
asked as to why then did we not am
end the Constitution all these years. 
This is no argument that we should 
not do the same this year. We are 
committed to amend the Constitution 
and we cannot go to the people with
out amending the Constitution. We 
have to amend the Constitution not 
simply for the pleasure of amending 
it but because of the real necessity of 
amending the Constitution.
15.24 hrs.

fShri Vasant Sathe in the Chair],
Sir,the critics pose themselves as the 

defenders and upholders of the inde
pendence of judiciary in this country.
Mr. Chairman, I want to take you 
back a little in the past and show 
who denegrated the judiciary in this 
country. 1 would recall to you the 
period when all the opposition parties 
actually conspired with the holder of 
the highest judicial office in this 
country and made him give up his 
office pre-maturely and contest the 
Presidential election. So, it was ®t 
the hand* of the Opposition that the 
judiciary was denegrated or brought 
down from its li'Rh pedestal. Congress 
party has not done anything to ên®“ 
grate the judiciary. We made the 
judiciary as the highest arbiter, we 
asked them to decide o u r  various 
constitutional issues but did they na- 
have or did they fulfil the expecta
tions That is the important * * * * *  
Let us take the very ^stam^Tnent 
The hon’ble mover of the Bill n

ment There are various free

is the freedom of stretch
speech. Can > « * T  ^  this free- 
of imagination «nsf«J ld e  liberty 
domofe*Pr^ " " " ^ v i o l e n c e .  
to advocate murder, ac o.
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VnK> took that view7 We never 

took that view It was the courts who 
took that view, that is, this will in
clude freedom to advocate murder 
and acts o f violence It is for the 

-court*, the enlightened courts, on 
vthich very enlightened men sit to 
interpret these provisions in an en
lightened manner.

It was for them to say, ‘No, this 
does not include the nght to 
preach violence or acts of violence’ 
They did not do it Again, take the 
very first amendment On the ques
tion of agrarian reform and zamin- 
dary abolition legislation, we 'were 
committed to it for so many years 
before the Constituent Assembly was 
ever thought of If I remember 
aright, the Madras and Bombay Gov
ernments enacted zamindan abolition 
legislation in 1948 when the Cons
tituent Assembly was ♦hrough its la
bours and had not finished its la
bours So this wan the policy to 
which the Congress stood committed, 
we stood committed to the peasantry 
of the country

Here I would like to make a dis
tinction In our country, it is the 
peasantry not the proletariat that 
represents the 1 e\ olutionary force 
The notion that it k  the proletariat 
that represents the revolutionary 
force m our country is mistaken In 
our country it is the peasantry that 
represents the revolutionary force, 
because the proletariat here repre
sents vested mtersts it is only a con
servative force in our country There
fore you will recall when Pandit] i 
began his political work, it was 
among the UP peasantry and not 
among the proletariat So because 
we were committed much earlier to 
this much needed social reform abo
lition of intermediaries between Gov
ernment and the tiller of the soil, we 
got this legislation through But it 
was struck down by the courts Why9 
They could have easily interpreted 
this legislation as within the per
missible Unrigs of the Constitution 
and we would never have had to

amend the Constitution It was be
cause o f the w obfai nature of tk l 
interpretation by the courts that we 
have been provoked Into coming bo* 
fore Parliament so often and asking 
for amendment of the Oonsbtutian.

Bemuse my time is limited, 1 would 
like to deal with a question which is 
more present m Tamil Nadu than 
elsewhere the question of anti-na
tional activities and anti-national 
associations It is very important 
from the viewpoint of Tamil Nadu, 
for all of us who come from Tamil 
Nadu You know Tamil Nadu has* 
been the home of secession for a long 
time When I say ‘home of secession,’
I mean home of the secession move
ment It was the late Mr E V 
Ramaswamv Naicker who asked foz 
Dravidistan Now for strategic rea
sons or verv diplomatic reasons, it is 
true the DMK in a very formal way 
gave up the demand of secession m 
1963 But what is the real fact’  The 
fact of the matter is that even today 
they have not ceased to do propa
ganda for secession, they are working 
verj hard for it

I shall quote a few instances 
Murasoh a daily owned and run by 
the wife of Mr Karunanidhi—I hope 
I am nol wrong—the former Chief 
Mimstei m i*s issue dated 22-1-72 
soon after the elections openly argu
ed that the States in India must have 
the power to secede from the coun
try Immediately after Bangladesh 
became independent, Mr Karunanidhi 
called himself the “Mujibur Rehman* 
of Tamil Nadu—I do not know whe
ther he will call himself that now or 
not

In January 1972, the Geneial Body 
of the DMK meeting in Tanjavur 
passed a resolution on State auto
nomy While explaining that reso
lution to press reporters, Mr Karu
nanidhi had stated that the demand 
for State autonomy was similar to 
the one Tailed by Shaikh Mujibur 
8ehtt*n o f Bangladesh. Idujibur 
aak*d #te State autonomy; If AJW*
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er under any law of the land or if 
there is any apprehension abo�t .a'iis- · 

ear:rfage of substantial justice, then 
the lligh Court is equally empowered 
ta- issue a writ. 

The writ jurisdiction of the High 
Court, I respectfully submit, has 
been so much misused, has been so 
notorious1y misused, by all those 
who are concerned with the affairs o:t 
law-courts that even in matters of 
transfers, in matters of promotions, 
in matters of ordinary day-to-day 
administration, the High Courts have 
indiscriminately issued interim or
ders, stay orders, and the adminis
tra1ian has been paralysed. 

Fer exam_ple, today, the State Le
gislature passes a law imposing land 
ceiling or the Parliament passes a 
la imposing curbs on urban proper
ty. Now, even before the ink on the 
st31ute 1book does not become dry, a 
penon goes to the Su!)reme Court 
under article 32 or to the High Court 
undEr article 226 and files a writ. The 
mar:ent a writ is filed, without hear
ing the Government's point of view, an 
interim order is issued and the case 
of 1hls nature prolongs for five years 
or: even ten years in the High Court 
and he Supreme Court. The Parlia
ment is virtually paralysed. We have 
eame -ivith a purpose, with a mandate, 
to 5mplement certain policies. Our 
t€1'm expires but the case does not 
end. So. this deadlock has to be re
maved, if we are serious in bringing 
abaut socialist and agrarian reforms 
in this country. Therefore. a very 
sal :tary change is being effected in 
article 226. 

16 hrs. 

Now comes the question of banning 
eerlain associations and activities of 
individuals. The law of sedition is in 
the Jndi

.
an penal Code, but under the 

garb of freedom of speech, the anti
social elements and unlawful organi
zatinns in our country are propagat
ing certain things which seek to 
over hrow the Parliamentary demo
cracy in this country. Therefore, it 

is in the fitness of things that, in the 
Constitution, there should be an am
endment that Parliament is compe
tent to enact 'laws banning such anti
national organizations which, by 
show of force or use of force, want to 
overthrow the government establish
ed by 1aw. 

Deployment of the Central forces 
to the States without the consent of 
that State, which is sought to be pro
vided for in the Constitution, has been 
taken exception to by Shri Indrajit 
Gupta. We know that, when there 
was the SVD Government, especially 
in West Bengal, and when CRP was 
deployed to curb the unlawful acti
vities and to restore normalcy in the 
.State, the matter was challenged in 
the High Court and, probably, in the 
Supreme Court also. on the ground 
that maintenance of law and order 
was the exclusive function of the 
State Government and therefore, 
CRP or BSF could not be deployed 
to the State without the consent of 
the State Government. In a country 
where fissiparous tendencies some
times erupt, when even stalwarts like 
Shri Jayaprakash Narayan openly 
preach rebellion and when State po
lice is controlled, for the time being, 
by some Government which does not 
see eye to eye with the Central Gov
ernment, it is but necessary that the 
Centre is empowered to deploy its own 
forces to the State in consultation and 
cooperation with the State Govern
ment, if the State so likes, and even 
in hostility to the State Government; 
otherwise, the unity and integrity of 
fi:iis country cannot be maintained. 
Therefore, this is a very salutary pro
vision. ! 

I now come to Tribunals. My sub� 

mission is that Tribunals like the In

come-tax Tribunal, the Services Tri

bunal, etc., have worked well. But 

the only question is in what manner 

these Tri:bu11als will be constituted. 

The Tribunals should be so manned 

as to inspire the confidence of the 

people in the same manner as the High 
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SHRI P R SHENOV I am not 
pointing them out at kA for 
s«nft I have sent uoendnxmt* and 
uany hon friends also have sent 
aaaendments We have sent our views 
Qw*y w^h a view to pointing out 
certain loopholes and lacunae in the 
Cons'jtution Bill

I request the Government to go 
though these proposed amendments 
*c»t by the Members carefully and 
Bee that there are no loopholes or 
lacunae in. the present Bill

SHBI JAGANNATH RAO (Chatra- 
pur) Mr Chairman, Sir, j  rise to 
*JWlort this BUI,—this comprehens ve 
Bill that has been brought forward 
to give effect to the Directive princi
ples in our Constitution which all 
along have been merely the Directive 
Principles but never had been acted 
upon, firstly, because the State Gov
ernments had not the resources io 
implement any of them and secondlx 
because the fundamental rights stood 
in the way ot anv legislation which 
attempted to implement them

Therefore this amending Bill has 
no erne a day too soon Twenty- 
fi\e jeais have passed suite 
Independence We have aroused the 
leelingi and aspirations of the people 
and wp have promised them that m  
would give them a better deal And 
therefore it is necessary for us to 
came forward with this Bill to remote 
such hut dies and obstacles that stand 
in the way of legislation enforcing 
the Directive Principles

Parhd'nent has> the constitucn* 
potoer to amend the Constitution We 
bfcve amended the Constitution forg
one times and this Bill, when passed 
Will become the Forty-second Amend- 
HMHt Bill. Therefore it is too late 
lor anyone to *ay that the Parliament 
b « not get the constituent power and 
tint Only the Constituent Assembly 
cto amend tht Constitution either in a 
m way o r b i M f  way

Though the Preamble saya that
"We, the people of India, having 

solemnly resolved to give unto 
ourselves the Conatitution’ ,

the residuary power does not lie with 
the people but the power to amend 
*he Constitution rests only with 
Parliament Mr Seeivai, in his Book 
Commentary on the Constitution 0t 

India" stated that it is only symbolic 
expression but that does not mean that 
any power is left with the people to 
that the party in power is required to 
go to the people and take their man
date to do that We have got the 
general mandate from the people in 
1971 And Government is prepared to 
amend the Constitution as and whan 
necessary So, the Constitution is not 
like a sacred cow—not to be touched 
but only to be worshipped In that 
event, there would be no progress at 
all What we think today as adequate 
may not he adequate tomorrow When 
l his amendment becomes a part of the 
Constitution new situations may arise 
in our country and we might feel that 
the amendment that we pass today 
has fallen short of the aspirations of 
the people It js too late for anyone 
to contend that Constitution cannot be 
amended

If you go back to 1947, what was the 
contemporaneous society m existence 
then’  It was feudalists in character 
There were Rajas thand Maharajas In 
the States And our society was based 
on religion superstition and obscur
antism and what was topmost m the 
minds of the leaders, the great 
patriots national leaders and eminent 
men from all walks of life was that 
they must preserve and consolidate tbe 
freedom that was won and to produce 
such a Constitution which would 
preserve the integrity and sovereignty 
of trnr country That is whv greater 
emphasis was laid on the political 
aspect though socio-economic philoso
phy is also embedded in part IV The 
time has come for us to realise tint 
unless we give economic content its 
due importance and Implement that 
content and make the people strong
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the political edifice built in 25 years 
will x>ot Ipt strong. So, this amend
ment is highly necessary apart from 
what some persons Or groups might 
My. Nobody can say that the direc
tive principles Should not be imple
mented. What are the fundamental 
righto? They are only individual 
rights. What is the property right 
now left. With the pasting of Article 
31(c) the property right has no 
meaning. Everybody has right to ac
quire, hold and dispose of the 
property. So, whether we remove 
19(1) (f) from the Constitution or keep 
jt is only a moon-shine. It means 
only a legal right. Therefore, no 
serious complaint need be made by 
any member of the Opposition that 
this fundamental right need not be 
preserved. It is no longer a funda
mental right but a mere legal right. 
The Constitution of a country is based 
On the philosophy of that nation—on 
its political, economic, social and 
spiritual philosophy. We have borrow
ed the economic and social philosophy 
from the Russian Revolution of the 
20th century. We have also adopted the 
philosophy from the BriglWh revolution 
of l^th century and French and 
American revolutions the 18th
century. We have also adopted their 
philosophies. U you read the Pre
amble you will find the words: 
Justice, Equality, Fraternity, etc They 
are borrowed from that philosophy. 
Sir, I would like to say that the 
Preamble is a golden epigram so 
nicely worded that the addition of 
these two words will make it all the 
more attractive. So, there should be 
no objection to the amendment of the 
Preamble and everyone should wel
come that fundamental rights are 
subordinated to the directive princi
ples in part IV. I had sent an amend
ment to my party office as to why not 
call the directive principles as basic 
principles of the State policy. It was 
said that there may arise some diffi
culty because in that case every Tight 
will have to implement them. My 
point is whenever legislation is sought

to implement any o f these directive, 
principles it ha* priority over the 
fundamental rights,

Sir, mention has bean mad* about 
the judiciary and all that, Ttoe cone* 
tituent power vesta with the 
Parliament. If a constitution amend
ment is passed then it becomes part 
of the Constitution. Therefore, the 
Supreme Court has to respect not only 
the Constitution but also the power o f '  
the Parliament to amend the Consti
tution. The Judicial review does not 
mean that the power is given to the 
judiciary to go into the constituality Of 
a constitutional amendment They can 
test any Act on the touch-stone of the 
various Articles of the Constitution 
and say whether they are valid or not. 
Sir, the Supreme Court did not 
challenge the constitutional amend* 
ments till 1967. From 1951 to 1967 
most of the amendments were upheld 
by them.

The difficulty only arose when 
the Supreme Court said that they can 
go into the question of adequacy of 
compensation. It is high time that the 
Supreme Court should realise its own 
limitations. The judicial review does 
not give power to go into the consti
tutionality of a constitution amend
ment. They can examine other laws 
on the touch-stone of the various 
articles of the Constitution.

We are not taking away the power 
of the Supreme Court and much less 
of the High Courts. I* it is properly 
understood then there cannot be any 
complaint from any quarter. Now, the 
hi?h courts are only given power to 
go into the question erf validity of 
State laws.

That was my suggestion to the 
Drafting Committee. Suppose one 
section of an Act is challenged in a 
High Court in a particular case and 
the High Court goes into *he question 
and gives its judgment Later, 
another section of the Act mav also 
be questioned. There'ore. the validity 
of the Act is questioned. Hence, ..I  
would suggest to the Law Minister «$,
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consider my suggestion. When one 
•ection of a particular Act ts cital- 
-lenged in 8 court in a particular eaee, 
why not give the State Government 
*b* power to aak the Advocate 
General to move the High Court to 
t °  into the validity of the entire Act 
60 that the inres of a certain Act of 
the State Legislature is decided once 
for all. The petitioner will be given 
notice so that any observation of the 
Bench cannot be taken to be obiter 
and once ror all the question will be 
settled. This may at least be con
sidered «e  that we can avoid the same 
Act being challenged by different 
persons at different times.

SSww Vtfe Aafcikg jf»*y  fe e  ritfrii 
of a citizen to question a Central law. 
rule or regulation in a High Court 
That power is vested in the Supreme 
Court. But what about the difficulty 
already pointed out? I read about it 
somewhere. A man from the south 
has to come all the wav to Delhi to 
move the Supreme Court. Some 
alternative arrangements should be 
made in such cases. Why not em
power the High Court to receive such 
applications and forward them to the 
Supreme Court’  I do not know if I 
have been understood Suppo'vc 
there is a man in Trivandrum He 
has a grievance against a Central Act 
rule or regulation Now he has tn 
come to th® Supreme Court for filinc 
it. under th<» new proposal So why 
not make some Provision authorising 
the High Court itself to receive such 
applications and forward them to the 
Sur>rem*» Court so that he need not 
come lo the Supreme Court to file th° 
application’  For hearing he has to 
come.

SHRI H R GOKHALE- That doe« 
not require a constitutional amend
ment.

SHRI JAGANNATH RAO- I am 
only putting it to you and asking you 
to bear it in mind. You have to 
remove the hardship Or give the HiRh 
Court also the power to 80 into the 
validity of a Central law. When you 

- take a wav that remedy* you have to 
give an att«a»U*c remedy so that the 
citizen is not put ^  hardship.

Then with regard to tribunals, we 
have taken away certain matters from 
the jurisdiction 0f  the High Court. But
Md* m  U you read <b)(c), the jurisdiction is enlarged, 
giving greater scope to the High Court 
to entertain applications under 226 
hough we have removed some matters 

from the jurisdiction 0f  the High
f t- i The Court given a 

much larger jurisdiction under (b) 
and (c) to entertain writ application* 
On that ground, no objection can b? 
raised that the operation of 226 is 
curtailed.

I quite agree that the ghosts of 
QfOaimatlti Wift VxtutfunanUa Vnanfci, 
these two judgments, are looming 
large before us. Both are wafer-thin 
majority judgments, 6 against 5 in one 
case and 7 against 6 in the other. That 
is why we have now introduced the 
two-thirds majority principle. But 
take a hypothetical case. Four judges 
hold that an Act is ultra vires and 
three hold that it is mtra vires Now 
according to this amendment, it is the 
judgment of the minority that will 
prevail Because of the principle of 
the two-thirds majontv, the minority 
veto will prevail So my suggestion 
is this While I agree that there 
should be a clear majority, not a 
wafer-thin majority, in a case where 
the majority is thin why now em
power the presiding Judge to request 
the Chief Justice to refer the case to 
a larger Bench so that a clear ma
jority is obtained9 The Chief Justice 
knows which of the Judges should 
constitute a Bench, whether it is the 
High Court or the Supreme Court.

SHRI K NARAYANA RAO 
(Bobilli) Suppose the majority m 
equally thin even with the entir' 
Court sitting, how can you resolve it?

SHRI JAGANNATH RAO: Then 
have more Judges That is wha 
Panditji said in 1951 What happened 
in America was this. When the 
Supreme Court struck down certain 
New Deal legislation, there were two 
courses open either amend the
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Constitution or reform the Supreme 
Hiwjftflrg Judges. When you

* W BWnfe ' Judges, you know their 
todGground. Do not appoint Judges 
with a conservative outlook.

I entirely agree that the majority 
sbauM be dear, not wafer-thin. But 
* y  fear Is that this arithmetical 
formula may not work. It is for you 
to consider.

MR. CHAIRMAN: Are you suggest
ing' that if there is a thin majority, it 
should go to a larger bench and the 
whole case should be heard again’

SHRI JAGANNATH RAO: It de
pend* upon the difference of opinion in 
(bat case. You know that judges 
confer among themselves before giving
*  Judgment; they know what view a 
particular judge holds.

MS. CHAIRMAN: What is the 
guarantee that in the larger bench the 
majority will not again be thin?

SHRI JAGANNATH RAO: What
will happen? Judgment will be pub
lished; four judges will be holding 
against the law and three judges hold
ing in its favour. What will be the 
position o* the case? Minority judg
ment of three judges will be valid; you 
are creating a fiction I am only point
ing out the difficulty of arithmetical 
formula which is being introduced, it 
may not work. I entirely agree that 
there should be a clear majority, not 
les» than two or whatever the number 
may be.

The amendment to article 74 is not 
a major thing which needs criticism, 
because the President is only a 
constitutional head and acts on assis
tance and advice by the Council of 
ministers. That position is now bcng 
made abundantly clear t0 avoid dny 
doubt, tf you say that you are takm« 
Bwsty the powers of the Piesident, it 
is not so because the President is 
only a constitutional head; he has no 
discretion to act o*» his own. By and 
large the amendments which are being

I$9 Constitution (Forty-Fourth

mad* weald net ’attract any mHoo* 
objection or apportion from Vt* 
quarter; w* shettl* welcome the BRL 
Shri Sezhlyan sakt that we w«re up
setting the «h*cks and balances 
principle; it is not aa Judicial re
view is there; we are not 
away that power. All that we say is 
that the Supreme Court cannot mat aa 
the third chamber of ooxrectkm; it 
cannot sit in judgment over Parlia
ment as regards constitutional amend
ments. it has certainly the right *9 
go into other laws and give its pro
nouncements on vires, validity and 
so on. As regards the constitute*, 
we are the custodians and we are the 
masters because wa represent the will 
of the people; that is a simple 
proposition. I am not going to clause 
59, removal o* difficulties, Mr. Gokhale 
explained it. it is also contained in 
the original Constitution, article 292 
Therefore 59 does not affect much 
criticism.

Now that the Constitution is 
being amended, it should be the duty 
of the State, both at the State level 
and the central level, to see that the 
directive principles are implemented £d 
that economic content is given to thtm 
which will fulfil what Mahatma 
Gandhi said “Pooma swaraj". Unless 
economic independence comes, politi
cal independence has no meaning 
What does political independence 
mean to a poor man in a village who 
still lives below the subsistence level7 
I congratulate the Fume Minister; the 
20 point programme is a serious 
beginning in the implementation of 
the directive principles. Some of 
those points are contained m article 
39 Those principles contain the 
chief elements of socialism Our 
socialism is different because it is to 
suit our own needs and genius There 
could be no theoretical 'ormulation of 
socialism. One country’s socialism 
differs from another’s Under the 
Indian brand of socialism oui main 
objective is to improve the working 
condition of the poor people so that 
they beCome economically strong. >0 
that the foundations 0f our demo*

OCTOBER 81. t m  ,4 * * .) Bill
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crattc edifice Me strong to enable 
thoft to survive for centuries 
together.

Out spiritual philosophy is cm* 
t*taed in articles 25 to 30, universal 
love and universal brotherhood; those 
articles deal with secularism, We have 
been a secular country; our ancient 
philosophy contained in Vedag and 
Uponifhadt speak of universal love 
and universal brotherhood. Service of 
nun is service of God—that is our 
philosophy. Only subsequently, the 
priMQy class came into prominence 
and the Hindu society came down 
from the high pedestal with the intro
duction of the caste system. Our 
original philosophy was expounded by 
Swami Vivekananda m 1893 in the 
World Parliament of Religions at 
Chicago.

Our Constitution is the best Consti
tution in the world We have taken 
the best from each country We have 
taken the socio-economic philosophy 
of the Russian Revolution Ours is 
on amalgam, a synthesis, of all the 
political systems of the world Wc 
fhou’d whole-hcaitedly support the 
Constitution (Foity-fourth Amend
ment) Bill
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SHRI B V NAIK (Kanara) Mr 
Chairman, we had the opportunity to 
discuss the constitutional amendments 
before within our party forums We 
could perhaps be more uninhibited at 
that time But what we say heie and 
now is for posterity So, we have to 
be a bit more retrospective I think 
in regard to the details of the consti
tutional amendments covering 59 arti
cles we will have a greater oppor
tunity later

The hon Law Minister stated that 
the preaomb’e to the Constitution is 
like a key to a lock Subjectively 
speaking I am not at all certain that 
the key perfectly fits the lock, the 
reason being that if we have to pro
ceed from a neutrally ideological stage 
of Sovereign Democratic Republic” 
to a stage which is going to incorpo
rate ideological content by calling it a 
Socialist Republic I think the funda
mental relatJons between man and 
property and man and work will ha\e 
to undergo changes ds they are enu
merated m the Fundamental Rights I 
•have to qualify my statement by say
ing what I ha\o understood of social
ism is an objective understanding of 
a Socialist State

I think the mere removal of the pro
perty right from the fundamental 
rights would fulfil one requirement, 
and that too a negative requirement 
needed for a socialist State, an ideolo

gically oriented Socialist State, and 
that would be a negative fulfilment of 
the country, namely that it is not what 
it was, but unless the removal of the 
property rights of the citizens is sub
stituted by another right, 1 e , the 
light to work,—I am not going into 
the details and the conditions to be 
attached to that right to work, or 
how it will be lmp^mented—unless 
thi1- positive factor is incorporated in 
our Constitution the right to work as 
well as the right to livelihood, this 
socialist republic of ours, by mere re
moval of the property right, would 
have gone only half way

17 hra

I am saying this taking the cue trom 
Mr Gupta who said that personal 
property should remain I do not look 
at the personal property of a petty 
shop-keeper, of a panwallah, or two 
or three acres of land of an agricul
turist, of a peasant proprietor, as pro
perty at all For him his patch of 
land or the small establishment is a 
manifestation of the right to work and 
his right of livelihood

Under these circumstances my 
first submission in regard to the 
amendment before us would be that, 
if from the angle of Statecraft,—after
all politics is the art of the possible__
if from the point of view of pra
cticality, pulling out the property right 
and putting it m Directive Principles 
m Chapter IV, and pulling out article 
41 from the Directive Principles and 
the right to work and the right to 
livelihood which exists in theory and 
not in practice weie to be incorpora
ted m the fundamental rights, then 
the apprehension m the minds of 
people who have become newly pro
pertied due to land reforms, the appre
hensions m the minds of nearly three- 
fourth of our population that this So
cialist State is not all distinct from a 
Communist State would have gone

Since the mechanism of the opera
tion of the State, the Government, 
through the institution of Parliament 
and the various wings 0f Government, 
remains as it was, I am very clear
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that we, are not deviating from our 
path of a democratic State. Therefore, 
I think it is still not too la.te to bring 
in this change and assure the vast 
millions of this .country that it will 
mean only desirable changes in the 
right direction. As a compromise 

-therefore, I thought that, since we ar� 
touching the Preamble any way, it 
would be better to sta.te in the Pream
ble itself what this country is to in
dicate the room into which the

' 
key of 

Mr. Gokhale will open by saying in 
the Preamble itself that here is a 
country which promises the right to 
work and the right of livelihood for all 
the people, and not the power to waste 
I make a distinction between the right 
as�ainst the power to waste. After 

- all, the vast economic power of the 
privileged few is something which 
they have more than they can use. It 
is only after all a power to waste 
looking at an objective point of view'. 
That much for the Preamb1e and the 
whole format of the Constitution 
{Forty1fourth Amendment) Bill. • 

However much I have applied my 
mind to this, I still come to this road
block, for me to psychologically acce
pt that by .changing the name into 
"Socialist Republic", we have really 
put in, a.ccording to the label the 
soGial content in the 'body of th� Con
stitution. There are very welcome 
changes in respect of the Directive 
Principles, very welcome changes in 
respect of the Fundamental Duties and 
of course, very welcome changes in 
rgard to the curtailment of the un
limited power granted un.der article 
19'( 1), the right to form associations 
a.nd unions. This has been curtailed in 
the right direction. But the constant 
theme that has been recurred here is 
that the Constitution is not immutable 
like the law of the Medes. 

' 

Was it the fond hope of the found
ing fathers, as perhaps some of them 
expected, that it can be changed to
morrow? It is true that the next gene
ra.tion will not listen to us. But should 
it not be our endeavour to frame a 
Constitution which is as durable as 

possible from our points of view, 
according to our convictions? If that 
be so, in view of the submissions 
which I have made separately in res
pect of this Constitution Amendment 
Bill with its 59 clauses touching upon 
some of the fundamenta.1 aspect, may 
I in all humility submit that a bit 
more of labouring will be cnlled for? 
If the political realities in front of us 
are such that it is not possible to 
adjourn the decision-making by this 
august House in such a wa.y as has 
been suggested already ·by some of the 
earlier speakers as well as movers of 
the motoin to refer it to a Joint Com
mittee, if that is a dilatory process 
and since this Lok Sabha. itself is i� 
an extended period, I would suggest 
that it would not be too much if an 
irrevocable, unchangeable, order is 
made to the Joint Committee, whoever 
the wise people they are, so that the 
Joint Gommittee, making a precedent 
by itself as never done before, is a.ble 
to submit its report within a stipulated 
time. Why I am suggesting this is 
that there is a virulent propaganda 
going on against the Bill from some 
quarters to the effect that this is aBill 
which is born out of a. Party Com
mittee's sittings and deliberations. 
Those who are aware of the dlibera
tioris of this Committee know how 
acute was. the debate within the Party. 
But in order to carry credfoility with 
the country as a whole, it could be 
referred to a Joint Committee; even 
if a• period of about two months were 
to be granted. it would be a Com
mittee constituted by Parliament and 
thereafter, the major sting in 

'
their 

arguments, the wind in their argu
ments, could be t;oiken out since they 
would ha.ve had the benefit of having 
been heard, however, brifly. Under 
these circumstan.ces, I concur with the 
views expressed by some of the pre
vious speakers, and I commend that 
the Bill be referred to a Joint • 

Committee. 

17.10 hrs 

[SHRI Is.HAQUE SAMBIIALI in the Cliair] 

SHRI PRIY A RAN JAN DAS MUNS! 
(Calcutta-South): Mr. Chairman, 
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party forum and from this Hou10e, in
cluding the Prime Minister, criticised 
their methods for dis'odging the law
ful established Governments in 
Gujarat and Bihar, at the same time 
we wanted their suggestions to rectify 
the situation. However, they were 
silent.. On the contrary, they went of 
their own and tried to follow the path 
by which the democracy of the country 
can be destroyed. Now, they have 
become the champions of giving us 
lessons what democracy means and if 
the Parliament passes this amending 
Bill, the democracy will collapse. 
Thus, you can easily imagine and 
understand the role and the game of 
the opposition. In that context, I con
gratu1ate the hon. Minister and the 
Committee which went into the details 
to include the term 'anti-national' in 
the Bill. 

In the morning today, Shri Indrajit 
Gupta wa3 telling us some of his views 
about the word 'anti-nationa:'. I will 
offer •my comments about that later 
on. At the outset, I would like to say 
that no country, socia 'ist or a develop
ing country, can afford to have such 
an amount of flexibility in the Consti
tution which does not say what is 
wrong and what is right. I think, the 
gr.eatest blunder that we have made in 
this .country since adopting this Con
stitution in 1950 is not to make clear 
to the people. what is anti-national, 
what is anti-country and what is.anti
people. If we had done this earlier, 
many crisis could have been avoided. 
Now, that this is being done to curb 
the anti-national activities , in the 
country, we should welcome this. 

Sir, I do not like to make any com
ment on the other countries, but no
body can deny the tendencies and the 
activities of the countries surrounding 
us for the last two decades. Nobody 
can deny the objectives of the super 
powers and their attempts to thwart 
po,pular regimes through their agen
cies and organizations in many parts 
of the developing countries. Nobody 
can deny from the pages of the hist�ry 

the amount of hostility posed by the 
super powers and the ,amount of 
conspiracies posed by the imperialist 
forces in many parts of the world, in 
many countries which are coming up 
with the people and with their 
prosperity. 

In this context, I feel th_at such a 

provision in the Constitution does not 
create a doubt. or a susp1c10n, but 
really strengthens the basic morale of 
the country and gives a clear idea to 
the people, what is right and what is 
wrong. 

I welcome many of the provisions in 
the amending Bill including the de
finition of anti-national, clause 5 
amending Article 31(d) of the Consti� 
tution. Sir, with regard to the trade 
union activities, I partly agree with 
Shri Indrajit Gupta that it might 
create some doubts. If the Law Mini
ster in his concluding rema.rks can 
think of some alternative proposals to 
make it clear, that would be welcome. 

With regard to the anti-national 
matters, you have rightly explained 
how a group of people or an asso
ciation will be treated as anti-national. 
Some terms may, however be ambi
guous. Why don't you mak� this pro
vision also in the Constitution that 
any individual, group of people or an 
association which directly or indirectly 
without the knowledge of the Govern
ment, or the sanction of the Govern
ment, did take in kind or foreign 
money from abroad and invested for 
their own purposes without the know
ledge of the Government would also 
be treated as anti-national? If 

the activities of the right reactionary 
conspiracies in the country are in
vestigated by an independent im
partial Judicial enquiry for the last 
two decades, you will find that large 
number of foreign resources and 
money in the name of trust or an 
association or a group did influence 
to disrupt the functioning of the de
mocracy in the country. 
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[Shtfl Priya Ranj an Das Munsi]
In that context I  feei that apart from 

'Curbing the trade union rights, apart 
-irQm doubting and suspecting the 
"Working class character of the coun
try, you better doubt the motive of 
the foreign agents, you better doubt 

designs of the imperialists and 
ny&ear powers in the country. It 

/will help us in the larger context

With regard to the fundamental 
■duties, I think it is for the first time 
the Government have really proposed 
a thing which is a noble one. Rights 
cannot be enjoyed without performing 
•duties and rights that come without 
any duties become sometimes useless 
and they act like a Frankenstein. In 
that context also I feel that the fun
damental duties as they are specified 
are welcome. Only with regard to the 
youth I feel that in the Fundamental 
Duties chapter it sefems to have been 
said that they will cherish and value 
the noble ideas that inspired our 
national struggle for freedom. It is 
no doubt laudable but why do you not 
then make some provision from that 
angle in our academic life and educa
tional life from the minor education 
to the graduate level including the 
competitive examinations of the coun
try to make it compulsory to build up 
a future generation of a national cha
racter that they ^ave to study and 
get a certain qualification by reading 
the national history of the country? I 
know a few IAS and IPS officers who 
do not know 'even the name of Raja 
Ram Mohan Roy, who do not know 
the Dandi March of Mahatma Gandhi 
but they are working as Collectors 
and Superintendents of Police. I have 
seen it and I have heard their speeches. 
They are absolutely ignorant of these 
things. I feel a country cannot march 
even for its economic and social deve
lopment without having a national 
fooling of its past which we call the 
national glory. I would like to find 
what aspect also in the Fundamental 
Duties. If these things are specifically 
mentioned, it would be all right.

Another thing has been mentioned 
and I think in his concluding remarks

the Law Minister will dfttity it  Wfcrt , 
does it mean tor 'scientific temper, 1 
humanism and a spirit of inquiry and 
reform'? ‘Scientific temper, huma
nism and a spirit of inquiry and re
form' can be explained by us in one 
manner and it be explained by 
Prajapita Mahavidyalaya and  ̂ the 
International Society for Krishna 
Consciousness in another way* If 7°** 
see their pamphlets, the very theme 
which you have included here, they 
have included in their literature also 
and they are explaining it in their 
own way. What do yotf mean by 
‘scientific temper’? Scientific temper 
is not to start from mass to mass but 
from the pond to the temple and 
from the temple to the priest and the 
highest priest and finally to the 
society. This is what they say. So 
if these provisions of the fundamen
tal Duties chapter are not very clear
ly spelt out, then these Prajapita 
Mahavidyalaya and the International 
Society for Krishna Consciousness 
which is a CIA sponsored organisa
tion will utilise it for their own ends 
and you will have greater difficulties 
in the courtn of law. I have seen 
their pamphlets. They have made it 
very clear. What do you mean by 
’scientific temper of the youth’? They 
say that the scientific temper of the 
youth is this and that and in the 
concluding remarks they make it a 
communal thing, and nothing more. 
The RSS also did the same thing. 
These points should be made very 
clear . (Interruptions). You are not 
telling us what you are /reaching. 
You simply sav it • . \ /

AN HON MEMBER: tit depends 
upon what they practise.

SHRI PRIYA RANJAN DAS 
MUNSI: The question is what they 
preach is enough in this country 
because you know in this country 
even for two generations we hare to 
educate the people and we have to 
educate the country with a greater , 
struggle—till the people remain In 
illiteracy'-*-**’ vrhich we are working- 
Till then >you have to depend the
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people. You cannot just leave that and 
say, ‘All right, take thi* and leave 
that.' 80 this meaning should be 
vary clearly spelt out.

With regard to the High Courts 
and the Supreme Court’s interpreta
tion of central laws, X appeal to the 
Law Minister. Not that I am oppos
ing his idea, not that I am criticising 
him but I appeal to taim on one 
thing. To-day in your introductory 
remarks you have said and almost all 
the Members agree that India is to
day united with a greater bond of 
a national heritage, a philosophy of 
Indian Pattern and all these things. 
But what is the basic spirit of the 
Indian philosophy and Indian pattern?
To rely on the greater wisdom 
which helps the civilisation to grow.
If you take from the Buddhist philo
sophy, if you take from the philosophy 
of Lord Ramakrishna, if you take 
the philosophy of Sankaracharya, if 
you take the philosophy of Shri 
Chaitanya and even if you take the 
philosophy of Bhakta Hari Das who 
became a saint in spite of being a 
Muslim, all of them have said that the 
greater wisdom is to clarify that 
there ^iould not be any complex that 
he is superior or that he is inferior.
I do agree that the High Courts and 
the Supreme Court of the country 
did create hurdles in many ways in 
our national life, in our progressive 
laws and in our socio-economic 
changes. But there is a greater amo
unt of wisdom also in the High Courts 
and they have proved the same on 
many occasions. You were a Judge 
of the High Court. I request you to 
tell me if it is not a fact that in many 
cases of disputes between the Centre 
and the States, in so far as interpre
tation of the law is concerned, it is 
the High Court which proved their 
wisdom more than the Supreme Court. 
Haig la so m the case of many 
appellate cases. Therefore, I would 
say that it Is unwise to feel that the 
High Caurt is not competent enough 
to deddtf in the case of Central Law 
or the High Court has no Jurisdiction 
in this resar& If we recruit judges

to the Supreme Court, we do not re
cruit them from the streets of Delhi 
They are recruited from out of i.he 
High Court Judges.

I do not mind if the role of the 
judiciary is amended. I am all for 
the supremacy of the Parliament. If 
you feel that judiciary claims more 
power than the Paijjiasnen  ̂ then 
there is a class struggle. It is clear 
that judiciary has taken a path which 
is not to the liking of Parliament and 
therefore Parliament had to jump 
upon in this class struggle. While 
Parliament tries to adopt a policy for 
the people whatever jargon you may 
use 'socialism’ etc., the Supreme Court 
comes for struggle. It means a -lass 
struggle. It means that a group of 
vested interest wants to oppose us. 
Until and unless we do have the 
capacity to change the class character 
and concept of judicial wisdom of the 
country in regard to the Central Law 
and the State laws, this will continue. 
Better rely on the people and human 
beings and better rely on the wisdom 
of the interpretation of the Central 
Law by the High Court. There may 
be hazards because cases take time 
and there is delay. That is a different 
argument. But you may expand the 
Bench. Leave aside Central Laws. 
Ordinary cases have been lying in the 
High Court and District Courts fo£ 
years together. It is because there' 
are not sufficient numbers of judges. 
The process of litigation in our coun
try is complicated. The time taken is 
long for a variety of reasons.

Just to take for granted that the 
High Court cannot interpret Central 
Laws will create an inferiority com
plex. I do not think that the High 
Court judges are inferior to the Sup
reme Court judges. If the members 
of the Committee had examined it 
from that angle, the Central Law 
would be found to be for the c0!” f°rt 
of the citizens, for the comfort of the 
applicants, for the comfort of the party 
whidh wants remedy. What is tne
comfort? Suppose I am a citizen from
a village of Bihar and I am affected
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the Bouse and outside the House 
and they want to do things in a way 
which would males complete depar
ture from the existing system without 
doing any rectification o f any modi
fication of the system; they are not 
the friends of the country; they are 
the anti-nationals of this country. 
The Government has shown the cour
age and the wisdom to bring in such 
a bold and courageous measure ind 
those who brought this measure should 
be considered as the greatest patriots 
of the country, for all tune to come.

With regard to the right to property 
I remember the speech of the Prime 
Minister which she made in 1971 when 
the property issue came up before us 
at the time of the Bank Nationalisa
tion case. What do you mean by 
property? Are the property-owners 
the millions of this country or a few 
individuals of the country in the real 
sense of the term property? I am not 
talking of property of the panwalah 
or jhuggi-jhompriwalah. I am talk
ing of property in the real sense 
o f the term, property by which a 
person can say, he can generate some
thing tangible, something productive.
I am talking about that type of pro
perty here. How many people of this 
country have that type of property.
I don’t mind; if you want, you keep 
the Tight to property, but then give 
a restrictive meaning, put a restric
tive term, say which are the properties 
which are fundamental and which are 
not fundamental, which are essential 
for the people and which are non- 
essential for tbfe people and so on. 
Otherwise we will find that there is 
again a greater misunderstanding, 
again a confusion, again a controversy 
in the country. Do the Birlas have 
any feelings in regard to the word 
democracy or socialism in the Pre
amble? No. Do the Goenkas have 
any feeling in regard to the word 
democracy or socialism? No. They 
say that in the Gita there is a famous 
statement made by Lord Krishna to 
Axjuna that truth is power.

In the morning they swear in the 
name o f Ood ^ i t  truth is power but 
1908 LS-4^

the moment they enter the trade 
market, they forget it. So, Gita is 
sacred to them in the morning but in 
the trade market, it is not practised.

So, the Constitution of our country 
will be sacred to them the moment it 
will be passed. But, in practice, it 
will not be so unless the Government 
is very strong. They will not obey it. 
Who will obey? Did Goenka listen to 
the call of the emergency on the 
Twenty-Point Economic Programme 
not to close down the factories? He 
closed down the National Tobacco and 
he retrenched the people; he closed 
down the Vasanti Cotton Mills fifteen 
days back and he then started saying 
that he will go on closing down the 
factories. What is the remedy for 
this?

In national term, it has been speci
fically mentioned that if there is des
truction, in the public interest, you 
will punish those responsible. But, 
where is the provision by which the 
sufferers at the mercy of the mono
polists will be protected? Where is 
the solution for that? Is there a 
solution? The Preamble in regard to 
socialism will remain only as a sweet 
word. There is no clear-cut defini
tion or guideline at all. I feel that 
the Law Minister should consider this 
point also.

In conclusion I would like to sub
mit that let this Bill be passed after 
having heard all the Members and 
let this Bill begin a chapter in the 
history of a new era of social change 
and progress. Let this Bill make a 
breakthrough in the national and 
socio-economic advancement of the 
country and completely frustrate the 
design of those who wanted to remove 
Mrs. Gandhi from power and those 
who tried to destroy the parliamen
tary system in this country, being in 
the hands of the imperialists or colo
nialists.

With these words I conclude that 
let the Bill be passed without any 
controversy and confusion. Unless 
there is a departure from the existing



[Shri Priya Kanjan Das Munsi cd.] 
system, there would be no Parliamen
tary system surviving hi thi8 country.
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^ r  f  f*p m  fafo rer  %
27 RmTTTSfrf^ft^Yo tfto qTfSTS^

Sf t ? t  ftr «rtfRr*r fircr * 5*  t 1
if **r % sTfirsr *rr  ̂ r̂arr?rr £  i * fw  
*t*rar t t  Sw£t w*r * m  t t  *ptt
4 *  *T fT*TT 3TTJT %r\T 3tTT f t  5TPT eft 

T̂T sflWT ^  STrTT t  I tWft
5̂*r Tt anTrorT ^ r t  $t*n i **ft ar?

aft T f c f t g g jK  i  s*r ft m *  <rc
jfurr 3 r  fft sr^rar 11  *hf£t twr «ptt 

t^»tt x m  artarr f t  ?mF> sr*t 
Brnnfr i aft tftrerr tft I  ^ r  %

3TPS Sffift ^  *ft $ 3  TW Jfgt TT *T?TT

I  *
«ra% sftspff % t^ t | fa  «?w- 

qrfg ’f T *5t i *«ft <pt

fa f a e 't  ff*ro  f^ror % <ftr *n*ifr «rt 
% | i jpf ijerf %

ftsn  11 stfr *n\^ t ^ t  $ f r  fwfasT 

siW f Tr?r ^ tt ■arrf ,̂ q r  faftra: ^ f i

i

s fta ;* m T * s ii* * T ^ * rT T  t ?^t 

| ftf *1$ 7 STW ffrTT I fw ^ -

If«rn% e ^ rm ^ a ^ T w rt
f f f  *5t 7  « m  ’>nf?pt w ffa  s*t»tt

i f r  * ? r  f c r  I ,  s o  T r t ?  « m * t

T$fr f  P W  |  f t

w t f  «rft sfanrer t j w

•ft i w  5f «n%#ifhrT «n: 
vtaer &  armsNrr ftr 7 «n r  fftorr
wrf^t i sn̂ r *f «mr ^ n f^ r  m en  

3rr% Tt <ftfnRr «p> fe r  vtr t t  w rit 

f  i «nft > ff t o !  f t  XTvt> e  m«r 

Tt t  > W  t w  5f *  $ 3

n JW WRTT «WT ^ T  'TTf^ I «ft« 
«rtr ^  f>TT «Tf^t i

*rm ^ fv n  »r«r ^ i ^ pt «t>tc\ •
’S t̂vPT ^t 3Tf*T t  ft? ^TTt 18 fWT

qr ^tfcr tt^ t Pwt smr i Jm  )pn?r 

$  fa  *rsfraft*s *rr ^ f t  n"rr 
wTfr aw i s  mm qr ipr irsrr nT^t 

% tft ’Ttf^T w  ^  t  T>| f t  ?T̂ f 

^ i m  t^t *rf*r v t  w  i 

«wr ?*t inft vr?t f̂t *r*ft 

'tft f t  5tt? t t  «r̂ ft»r f^r i 

w m fc  : aw *rn% w^?- 

5fe itn^n, ^r *tt ah% i

tftfnj ^  htji tfoift « w t  %

*TT«r 5  w  farw 5rT mr*f*r *^ jtt »  >

SHRI CHAPALENDU BHATTA- 
CHARYYIA (Qindih): Mr. Chairman, 
we are discussing in this special ses
sion Constitution (44th amendment) 
Bill in the context ot rising expecta
tions and in the context of socio
economic changes all over the world 
Marx said that forms could become 
fetters. When our Constitution -was ’ 
brought into operation by the found
ing fathers, 26 or 27 yeais agof the 
socio-economic context and the ’ geo
political context was altogether differ
ent <rom what is obtaining today. We
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were then part of a Commonwealth 
which is crumbling Our mtegratio11 
was not complete, there were divisive 
forces At that time the Constitution 
was a sort of a compromise V/e 
borowed separation of powers fioi*1 
Montesquieu and parliamentary sy.°' 
tem of democracy from Britain with 
whom we had such a long association 
The founding fathers, the outstandirtS 
among them being Pandit JawaharlM 
Nehru, said that they could not bnl(1 
all generations to this Constitution 
Pandit Nehru expressed his feeling cf 
uncertainty ard even ignorance 
what the next generation would ĉ ° 
because he was aware thdt gre?t 
forces were at work jn India, IndJa 
was stirred up and when it happened 
even Pan&rt i^eliru wJ*h his historicd’' 
perspective felt that he could 1 Oi 
foresee the direction of India s mai c  ̂
We are passing from chrysalid stage 
to a phase when we are going towai^61 
economic take off techno’ogical break
through It is a sense of pride th<>t 
we feel for our countiy as it is onlv 
appropriate that we reassess and r̂ ~ 
view tilings so as to ensure that the 
Constitutional changes which are pr0 
poi,e will give ample scope for th»e 
next generation for its growth and 
expansion It is precisely what >s 
tf-ung done and what this augu# 
House is called upon to discuSs 
The main features have been covered 
by the previous, speakers The diref ‘  
tive principles ta^e precedence ov£' 
fundamental rights Along with fun
damental rights certain fundamcn ^ 
duties have als0 been spelt o^  
because it is a truism m politics thflt 
vou cannot ha\e fundamental rights 
without corresponding duties In tPe 
context of the great changes that afe 
ahead of India to identify the fore*5 
of de-stabilisation working fi om 
abroad the forces of divisivene^ 
working m India etc, I refer hon 
members to the book by Mr Harrison 
Indio—The Most Dangerous Decade 
That is really a research as to how 
this divisiveness will operate Th*y 
attributed the entire thing to anoth®r 
party, but we know better how tb18 
divisivteness is going to operate in
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India In this context, the opposition 
will agree post fat to at kast the 
emergency got its justification m what 
happened in Bangladesh So tnat 
process is not over because as I *a.id 
now that we aie going to move into 
the stage 0f economic take-oil and 
technological bieakthrough now is 
the most dangerous and critical period 
m oui history

These clauses have been re-arranged 
and sovereign democratic tepublic is 
to be replaced by sovereign socialist, 
democratic republic’ The Greek phi
losophers drew a distinction between 
lepubiic and democracy Republic 
was all right to Pericles of Greece 
but democracy was a chaotic condi- 
\'an, 'vhinh, woilib mpdliy 
into monocracy The point is lepub
iic was to be built on the rule of l-»w 
and a sense of disciplined environ
ment whereas democracy with it* 
mobs bandhs, etc was an attempt at 
underminng this republic So it is 
an issue as old as the Greek city State 
We have to face it on a much va ter 
scale We ate now 600 million and 
there are these problems So we 
have to ensure the stability and inte
grity of India, so that the logic impli
cit in a democratic republic will have 
time to work itself out That log 
Sir is that democracy will mvaliab 
lead India to socialism Well-kro' 
political commentators—Laski for i' 
stance—have raised the question whe
ther capitalist democracy will ever 
allow itself to be converted into social
ist democracy That was w the ’30s 
His books are ‘ CrisJS and the Con
stitution’ , “Democracy m Crisis”, 
‘ Where do we go from here’ ”  and 
“The State in theory and practice”
They came out during the ’30s and
the early’ 40s India has been answer
ing that question during last six >ears, 
and in the affirmative

5* *3*

18 hnu
The Lok Sabha then adjourned till 
Eleven of the Clock on Tuesday,
CJctober 26 1976/Karitika 4 1898 (S)


