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RRSOLUTION 2RE. CHANGES IN
THE CONSTTTUTION—Coned.

MR. DEPUTY.SPEAKER: We now
take up further tonsiderstion of the
following Resolution moved by Shri
K. P. Umikrishnan on the 30th Ja-
nuary, 1978:

“This House taking into conside-
ration the experience of the work-
Ing of the Constitution of India
during the last twenty-five years
and confronted with the tasks and
chollenges of social reconstruction,
i of the opinion that significant
changes are called for in the eon-
stitutional framework of the coun-
try. The House, therefore, urges
the Government of India to initiate
constitutiona]l amendments particu-
larly in the nature of property
rights and to secure meaningful
realisation of the principles enshrin-
ed in the Preamble and the Directive
Principies of the State Policy of
the Constitution keeping intact the
supremacy of Parliament, the fede-
ral structure and legitimate rights
of the minorities, the Tribals, Hari-
jans and other submerged sections
of our population.”

On the last occasion Shri Suryanara-
yana was on hiz legs. He has taken
two minutes.

SOME HON. MEMBERS: B8ir, the
time allotted for this Resolution may

be extended¥ill 6 p.m

SHR! H. N. MUKHERJEE (Cal-
cutta--North-East): Sir, I have the
resolutiop immediately following, My
Regolution has been waiting for the
It it is not moved

MR DEPUTY-SPEAKER: There
are certain rules which we have
adopted, If time iz extended in res-
pect of the Resolution under discus-
sion 1
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in mind and allow Mr Mukherjue to
move his Resolution,

1532 hss
[SuRt BUAGWAT JHA AzAD in the Chair}

S8HRI K. SURYANARAYANA
(Eluru): Sir, the other day a senior
advocate of the Supreme Court and
also a senior Member of this House,
Shri Frank Anthony, sald that go far
as the Resolution was concerned, jt
“:“ better drafted. There is ©o
difference of opinion also as regards
the first part of Shri Unnikrishnan's
Resolution, that is,

“This House taking into conside-
ration the experience of the work-
ing of the Constitution of India dur-
ing the last twenty-five years and
confronted with the tasks and chal-
lenges of social reconstruction, %
of the opinion that significant
changes are called for in the con-
lﬁtl:ﬁml framework of the coun-
try.

I think there will not be any differ-
ence of opinion so far as this part of
the Resolution is concerned and this
is the opinion expressed by our senior
advocate colleague also,

One more senior Members and ex-
Minister of Law sald:

“He agreed that the Constitution
required a fresh look, at the same
time exploration about those areas
where it had shown faulty working,
exploration of the area of judicial
review ensuring that different or-
gans of the Government and the
different constituent units and the
different states worked within their
others, should also be made, We
must ensure that there should be
proper, smooth and harmonious
functioning of the different ele-
mentg in the Government and there
should be no conflict between the
judges and our parliamentary or
executive authority. In the written
Constitution, the expression parlia-
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“[Shri K. Suryanarayana]
" mentary supremacy had to be
understooq fin a proper context. It
must mean that Parliament and the
different State legislatures must be
armed with all the powers .for the
purpose of achieving what part IV
of the Constitution set for them?”.

There is. a feeling in the country
even among people.  without &any
knowledge of law, in the common
man, that there must be amendments
to the Constitution, there must be a
change in the Constitution. They
have different opinions about the
changes to be made. We want to
impress this on the Government, on

other parties and other . gentlemen
also who are not happy with the
Constitution as it is. We will sit

together and decide how to do it, how
it should be done, how it should be
amended. - That is the only thing.
Whether it ;ghould be done by Par-
liament or by a Constituent Assemb-
ly or by going to the polls on this
issue is a different thing. We will
see about it,

Even the Bar Council, of which
Shri Anthony might be a member,
wants changes in the Constitution. In
the Bar Councils’ Convention they
passed a resolution on the 28th March
in Which they also urged that ‘suit-
able provisions be made in the Con-
stitutioa to say that fundamental
rights shall not come in the way of
impiementation of the directive prin-
ciples of state policy, and primacy
csha'l be given to the directive prin-
¢iples  of state policy in interpreting
the laws’. The resolution also sug-
gested that some articles of the Con-
ctitution conferring powers on the
court ‘may also have to be suitably
amended’. That is the thing. The
Bar Council themselves have agreed
on this. So there will not be any dis-
pute about the general opinion of the
Mover and also the members who
have spoken already. There is a
necessity for change. The Constitu-
tion was framed 25 years ago. The
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framers took enormoug pains. _They
said that the best in-the world’s con-
stitutions had been incorporated in it
in those days. Now. changes have
come about. Days have changed. We
have amended the, provisions about
property _ri_ghté and State .rights.
There is no question of .any, property
right as such now. Shri Sen ' also
spoke about this.. We 1 agree: with
that. There must be some limit on
property also. Now-there is no limit.
We have put a . .ceiling on land hold~
ings by .individuals. Why do we not
introduce a ceiling on property also,
on income .also? Why are Govern-
ment hesitating - to put a celiling on
incomes? That is the feeling in the
country. So it may be incorporated
in the Constitution also. A man
_should not have property or .income
above  certain limit. I was .told in
-communist countries they are allow-
ed to save money and deposit it in
banks. Unless it is my property,. who
will take care of it? -But there must
be a limit to it. Any ordinary man
must have some property. A labourer
who lives in his hut must alsg feel
that the hut belongs to- him. Shri
Jayaprakash Narayan also_ started
with Bhoodan, after some time there
was gram dan, after that there was
sampathi den and then jivan dan,
sacrifice of one’s life for the country.
These slogans will go on like this.

What I want to impress on Mem-
bers is that the ownership of property
must be limited. This is my pen. If
it js not my pen, who will care for
it? If it is lost and the watchman
finds it, to: whom will he give it? The
pen is mine, the property is mine.
But it must be limited. It may be
one lakh or two lakhs.

This is the only thing. We accept
the principles and ideas expressed by
other friends. I am quoting only ex-
perienced judicial people. Recently
a judge. of the Supreme Court, Jus-
tice K. K. Mathew said this:

“Judges miust remember, J ustice
Mathew gaid, that shaping the future
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o .
law was primarily the business of
‘the legistature, Telerance and hu-
- miifty in the julgement on the ex-
perience and beliefs eXxpressed by
thoge entristed with the tisk of
leghslatiog should become g deci-
sive factor in constitutional adjudi-
gation. Even if their personal views
run counter to the legislation be.
‘fore them, they should not attampt
at improving society by setting up
thelr judgement against consclenti-
ous effort of those whose primary
' duty is to govern”

We are making the laws and the gov-
ernment is to govern on behall of
parliament. We have elected the
Prime Minister and the Chief Minis-
ters and entrusted them with that
work. Similarly, the government
appoints judges and we can change
them if necessary. We do not want
to revolt against judgements. Even
if there is difference of opinion about
some law, it can be amended; it is
only subject to the wishes of the
people; the lawg are for the Lenefit
of the people and they can be amend-
ed for the benefit of the people. In
this context I want to support the
Resolution. In the last 25 years our
experience of the working of the
constitutton has made us feel that
sopme changes are needed so that any
impediments that stand in the way of
improving the lot of the common
man might be removed. Now about
the dowry system The other day it
wag suggested that the law should be
made accordingly. It should go. If
girls are given hereditary property-
rights. it will be a step in he right
direction. Now-a-days socialism is on
paper; we read about that. In the
old days, at the time of marriage,
they were not demanding; people did
or gove according to their ability and
conditions. In my childhood days,
in the villages when there was a
marriage, all the relatives and friends
used to present ome or: two rupees
each 'sg that the marriage expenses
could be met. That was socialism
really speaking. Now, they are writ-
ing on paper and we are reading in

books. So, there is no difference of
opinion about the need for amending
the constitution. “The point 1s; in
which way, in what manner it ghould
be done. It should be dome for the
benefit of the entire country, ag well
as other countries also begause they
are all neighbours. So, I want to
support it. The Prime Minister said
several times that there was po need
for wholesale amendment. There-
fore. I fully support the resolution,
subject to these observations,

MR, CHATRMAN: Before 1 zall on
the next speaker, I have to say that
I have a list of 18 members before
me; the number had doubled within
five minutes; T hope i{ will not treble
in another five minutes. The hon.
Minister says that he will take about
15-20 minutes and the hon. Mover,
Shri Unnikrishnan, about 15 minutes.
That means {hat the other Members
can have only six minutes each.
Plpase do not force me to wing the
bell thrice; at the end of five minutes,
one bell; at the end of the mnext
minute the next bell; and I will eall
the next speaker; otherwise I cannot
accommodate all the 18 members who
want to speak

SHRI D. K. PANDA (Bhanjanagar):
Sir, the main question Is: in what direc-
tion the Constitution has to be amend-
ed It has to keep pace and be In
conform:ty with the changed times and
situation, in our couniry, 1 shall be-
gin with a quotation from a British
jurist, Lord Denning who said in a
memarial lecture in Bombay: “Like
other laws, constitution also has to
change to meet the needs of a devel?p
ing society” Ours is a developn?g
society. “Society cannot remain static
and so also statutes canmot remgm
static wh'le the world is progressing
ahead.” This is what he has said,

Ours iy g confrontation between the
people’s aspiration and the judgements
that were delivered in tha Courts. Qurs
i also a confrontation between the re-
action and the progress. Now, the
question is when the confrontation i3
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, [Shri D, K. Punda} ‘ mmm;&mm,ﬁ:
Boing on we have to aee that the con- points. ¢
frontation is rescived in taveur of pro

gregs, in favour of the weeker sections SHRI D, K. PANDA: Articles 33, 226,
of the society. That is the basic ques ang 337 desl with land | Jaws and
tion, Here, I would only put one wherever casey of lend ceiling laws
question. After Golaknath cese, we arise, they take sheiter under these
have carried out 2¢th Censtitutional articles,. We must put an end to this
smendment. who prevented our This is No, 1. My second point is that
country, sur Government from taking as far as other Articles are concerned,
radical measures by amending the

I we do not keep in view that concept,
that will take us to gelf-reliance,
that will take us to democracy and to
the next stage towards the soclialism,
That is the only yard-stick to measure
this. Now, Mr. Unnikrishnan has not
made any reference to the 20-point pro.
gramme because constitutional changes
are to be made to guaranteee fhe im-
plementation of the 20-point program-
me.

There are hundreds and thousands
of cases pending in Orissa High Court,
Patna High Court and in West Bengal
High Court also. The figures regard.
ing pending cases in  Calcutta High
Court have come out. Now, even a
sub-tenant has ito contest upto the
High Court, first. Later on he has to
contest in the Supreme Court. So,
what I would suggest is that the pro-
visions contained in the three Articles
of the Constitution are the main things
that would lead ys to socialism. About
that there should not be any confusion
Socialism is not confused. We are con.
fused about socialism. Those who are
confused about socialism should have
a clear understanding and things
should move accordingly.

SHRI C. M. STEPHEN (Muvattupu-
zha): Tell us what your clear under-
standing is.

SHRI D. K. PANDA' If | am given

enough time, | can deliver & lecture on
this.

MR. CHAIRMAN: Your time is over
Bhri Vayalar Ravi,

SHRI XK. P. UNNIKRIBHANAN
(Badagara): 8ir, we can sit upto 6,30.
This is an important resolution.

MR, CHAIRMAN: 1 do not sccept
that. Now I have got the list of Mem.
bers who are sitting here to speak on
this.

SHRI D. K. PANDA:
finished. Sir,

MR. CHAIRMAN. I have called Shri
Vayalar Ravi. Only five minutes.

SHRI VAYALAR RAVI (Chiraym.
ki) Sir, T have no time to trace the
whole history of the evolution of the
Indian Constitution but I shall fail in
my duty if 1 do not point out that the
whole content of the freedom move-
ment which was based on economic in-
dependence of the country. I would
like to quole what Shri Jawaharlal
Nehru said m 1928, when the freedom
movement was ganing momentum:

“We may demund freedom for
our country on many grounds, but
ultimately it 1s the economic one
that matfers. Our educated classes
have so far taken the lead in the
fight for swaraj, but-in doing so,
they have seldom paid need to the
needs of the masses.”

This was one of the basic pictures
which was in the mind of Shri Jawa-
harlal Nehru even during the days of
the freedom movement. Bven in those

1 have not
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days, thers wss a conflict in the
Indlan gocity between two sections—
thole who believed in the principles
of socialism and those who were in
favour of the statur quo. This is also

The Indian Constitution is the pro-
duct of a compromise between two
sections who had conflicting interests
and as ¢ compromise, two things were
accepted—fundamental rights and
directive principles. The vested inte-
rests were clever and they cheated the
people by proviling that whereas
fundamental rights had sanction of the
Btate and they could be enforced
through the judiciary, directive princi-
ples did not have the same sanction
and they were not justiciable. I would
like to quote again what shri Jawahar-
lal Nehru said in this very House in
1952. In 1950, the Patna High Court,
thinking that the Indian Constitution
was so sacrosanct, ruled that the pro-
gressive  legislation for zamindari
abolition was agamnst the fundamental
rights relating to Property Right in the
Constitution. Later, the Allahabad
High Court also held the sume view
and this forced Shri Jawaharlal Nehru
to move an amendment in this House
1o the Constitution, He said in 1951:

“The real difficully which has come
up before us is this. The Constitu-
tion lays down ‘certain Directive
Principles of State Policy, We agreed
{o them after a long discussion and
they point out the way we must
travel. The Constitution also lays
down certain Fundamental Rights.
Both are important. The Directive
Principles of State Policy represent
a dypamic move towards a certain
objeetive. This Fundamental Rights
represent something  static; their
object is to preserve certain rights
which already exist. Both again are
right. But sometimes it might so
happen that the dynamic movement
and the static concept do not gquite
fit in with each other.”

“Ihie basic defect has been pointed out
by Jewaharlal Nehru. The basic ques-

184 LS—8.

tion is: Why we have freedom? The
freedom ig not to starve or to die. That
is why our Prime Minister, Shrimat:
Indira Gandhi, said: “Quit poverty.
So far poverty exists, we cannot find a
meaning for the freedom of India”
When we are fighting against poverty,
we can see the fundamental rights
coming in the way.

It you permit, I can quote Jawahar-
lal Nehru in order to show how this
defect exists:

“The essential difficulty lies in the
fact that the whole conception of
fundamental rights is for the protec-
tion of individual liberty and free-
dom. That is a basic conception and
to know where it was derived from,
you have to go back to the Euro-
pean history in the latter days of
the 18th century roughly speaking,
from the days of the French Revo-
lution on 1o the 18th century.”

Since the t:me is short, 1 do not want
to quote it full. I agree that judicial
review is necessary and it can be done.
But it must have some base. In this
connection, Justice K. K. Mathew has
said that the judiciary is inevitable but
it should not be the personal opinion
of the judge.

Before concluding, I would like
to quote Mahatma Gandhi It
may clear a wrong notion about
Congress as somebody believe
that Mahatma Gandhi had asked
to dissolve the Congress.

“Indian National Congress, which
is the oldest national political orgari-
sation and which hag after many
baitles fought her non-viclent way
to freedom, cannot be allowed to die.
it can only die with the nation. A
living organism ever grows or it
dies. The Congress hag won political
freedom, but it has yet to win
economic freedom, social and moral
freedom. These freedoms are harder
than the political, if only because
they are constructive, less exciting
and not spectacular....”

1
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(Shri Vayslar Ravi)

This iz the task of the Congresg to lead
the country to socialism on the princl.
ples of Jawaharlal Nehru and Mahatima
Gandhi and the foundamental rights
should not have any upper-hand over
the directive principles and the basis
of the progress ig the Directive Princi-
ples of State Policy,

SHR] K. P. Unnikrishnan: Sir, you
should think of extending the time of
ihe House by half-an-hour.

MR. CHAIRMAN: I cannot extend
the time. The rules do not permit it

16.00 hrs,

SHRI DINESH CHANDRA GO-
SWAMI (Gauhati): Mr. Chairman,
since the time ai my disposal is very
short, I would deal only with one point
relating to the supremacy of Parlia-
ment. On this point, there cannot be
any doubt viz, that Parbament being
the forum in which the people's
aspirations are expressed, in a demo-
crafic coumtry, it must play the
supreme role. I am not entering into
a debate as to whether the Consttu-
tion is supreme or the people are
supreme. Leaving ii aside, Nobody
can dispute that in a parlimentary
democracy, Parliament must have the
supreme right or authority make laws
for the good of the people. Every-
body says that Parliament is sovereiga,
to prepare the laws. But when I lock
back to my own experience tduring the
last five years, it appears 1o me 1o be
the greatest need of the country. The
Executive brings up laws before us, we
discuss and pass them. But ultimaiely
the court frames the laws. If you lcok
at some of the most important laws as
ihey emerged after scrutiny by the
courts, you will always find that the
court has deviated from the interpre-
1ation which we had wanted to give to
the law in question, The Constituent
Assembly bad passed a Constitution,
which the people adopted. It was then
said in clear terms that Parlisment
will have the right to amend any part
of the Constitulion. Unfartunately in
Golak Nath’s case, this right wes cur.

tafled; and it wag sald that we

“The Free Indla will see the
bursting forth of the energy of a
mighty nation. What it will do,
and what it will not, I do not know.
But I do know ‘that it will not con-
sent to be bound down by anything.
Some people imagine that what we
do now may not be touched for 10
or 20 years. I should Jike this House
to consider that we are on the eye of
revolutionary changes, revolutionary
in every sense of the word, because
when the spirit of a nation breaks its
bonds, it functions in peculiar ways;
and it should funcfion in strange
ways. It may be that the Constitu-
tion that thig House may frame may
not satisfy the Free India. This
House cannot bind the next genera-
tion; and the people who will duly
succeed us in this task.”

So, it was clear that Mr, Nehru, with
his vision, could realize that when the
energy of this nation, the spirit,
breaks itg bonds, nobody can bind the
natjon for all times to come, with a
Constitution which is either unalter-
able or in part un-alterable; but un-
forlunately we find the Golak Nath
case. But thereafter we re-asserted
and said, “No; in spite of Golak Nath
case, Parliament has the sovereign
right to amend all the paris; bhut again,
in the Keshavananda Bharati case tro.
we found the court saying that we can.
not amend the basic structure. I do
not know what the basic structure
means. What my father might have
considered to be the basic structure, I
do not consider to be the basic one to-
day.

MR. CHAIRMAN: You have taken
four minutes.

SHRI DINESH CHANDRA GO-
SWAMI: Allow me to develop at least
one point, Sir.
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SHRI K. P. UNNIKRISHNAN: You
<can give 5 minutes to each Member.

MR. CHAIRMAN: Mr, Unnikrishnan,
that will come to mean an additional
half-an-hour, I mean giving 5 minutes
each, It will mean our si*ting up to
6.30 pm. I assure you

SHRI DINESH CHANDRA GO-
SWAMI: We should be allowed to
develop at least one point.

MR. CHAIRMAN: It is unfortunate,
sitting in the Chair. What can [ ¢o?
{Interruptions)

SHRI K. SURYANARAYANA: 1
want to propose that we extend the
silting by another hour. We will sit;
‘whay is the harm?

MR. CHAIRMAN: [t we extend by
one hour, do you know how much time
you will get? Anyway, let the House
decide. This sort of thing connot go
on. Will all the Members who are
here, gitiotheend? Will they commit?
What do you say, Mr. Deputy Whip?
It is surprising. Even otherwise, it
will come 1o 6.30 pm. What can I do?

SHRI DINESH CHANDRA GO-
SWAMI: I want to develop only one
point.

MR. CHAIRMAN: It depends on
how you develop your point., Now,
don't speak. 5 minutes are up now.
Next speaker, Mr. Daga.

SHRI DINESH CHANDRA GO-
SWAMI: ATrer all, this is a debate.

SHRT K. SURYANARAYANA: Can
we not request you to extend fhe time
of the House to-day?

foiy 7y Wmww qa fem &,
7 agar a1 6 & q@w gy ¥
f wife oiq & =iy 1 &
aamm g fe oo e ¥ @
# fowrcame 7 &

awrfr o, fegmma &
T wrw QEY 9 g @
afrrm & afcada awar
o & ma @ a3 wy afwdw
qrgar & s d@r s 8,
LICCIE - (O S i - ¢
et wiRfae @wer s
sfaee A WA AR
T G WEm R o9 oW
T A 7 ogafy wTAr A g
foegia wfawm awmm 2, s o
A A w1 v w mfA
¢, wQ wmwfew & W A
dfomiax 1wy N N ag dEg
¢ ug FMA @ A1 IR
qMH FT FW gy &1 7 AW
wT % ¥ g & wfeR
@R 3o fews fagm o T
W gl o qAMA wigwr W@,
IWE g W w frg T
ok 3T ¥ gya g fegmm &t
WA F A At L A A
aTa g% 7§ ag Wy T a7 g e
wfusrr §, 57 £ fe ) § g ¥F
w Aifrs wfre % ;. (wwaA)

wwrafe Wiy . Fava &% &
wae ®rE gt &% ¥ 7 Ame, q A
frar g wae fedlt &Y wror At
it &, @ T E£% AgT FT 4% |
‘qava’ wex 3% &1

o e N GTEE, J9-
qfr ot 1w i wfg sl & sror
T g8 waa fdwe fagredi & arar
8w Y, o g v o B
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[ o w wven]
WIT ST TR | W 28 WTW & vy
ot 9w & Igfew frafew §
ST forr 7 Rz m WY oy wear ar
fo & wreR 9T B WY W @
a, ¥ R A T 1 10 W ¥ wAT
Qe e 3 Y oY, ag o At $T 9T
& ¥ fredfedr & & Y, 77 Y
®T A1 g wret W] gwl et
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W ¥ fag gn o= afewm & O
Y e & g s f
wfu & $rm TAW werer wrd
4l

WRIF AT ANA R ELF
€57 a5 1 g wwd AG¢ AN
gor S, a2 dAy ok ug
gamd § 5 o7 &1 v Q@ 8 AT
AW @r &7 § 7w
¥uw o a1 w7 § e o wpT awar d,
wfreT & wErT 9T 39 ¥ A 79
wit & ag @ § fr & wma W
g w3 § ) q Wl AW
T 3% T W AET § | 9T FAT
% TE FT AT § WX ST W a9
¥ ¥p w¥we gt {7 IT F w9 A
aftadT s wifgy |
SHRI VAYALAR RAVI: How did

Patanjali Shastri and Subba Rao come
into conflict? That js the basic point.

MR. CHAIRMAN: I would request
hon. Members not to interrupt, becsuse
each Member gets only five minutes.
Let them be allowed to make their

points.
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Wt Wk F &w Wt ey
ot @ & ond ¥ form far & oY wwre
dur gt &, I o et ¥ g
oy ¥ ofogry ¥ gad fag o ofr
witeww afcafan *< ot weawar
¢, fordy oY nfewel % afcads v
N urrewar §, Agae w6 97
wa ¥ gfedx ifag

warafa ﬂiﬂ: oo aw
gYwar, wa wrg £

SHRI B. R, SHUKLA (Bahrajch): I
support the resolution moved by Shri
Unnikrishnan.

The socio-economic conditions ob-
taining in the country are persistently
clamouring for radical change jhrough
legislation, although such legislation
may have the effect of curtailing the
fundamental righis guaranteed under
Part III of the Conslitution. The
changes may he desirable, hut the
question iz whether under the rule of
interpretation placed by the Supreme
Courf, this House is competent fo
effect (hose fundamental changes whirh
are NCCessary.

Mr, Gokhale brought an amendment
to article 13 stating that law pasred in
exercise of the constituent power un-
der arlicle 368 is not law within the
meaning of article 13. That point has
been upheld by the ‘Supreme Court,
but in Keswa Anand Bharati's case it
has been clearly laid down that the
basic features of the Constitution are
not amenable {o changes in exercise of
article 368. Therefore, there 18 2
perpetual conflict between the view |
taken by this Parliament and the view
taken by the judiciary.

Every year Government comes with
certain amendments by inserting le-
glslations ‘in Schedule IX. That is an
ever expanding immunity umbrella
Whenever there is dificulty with {be
courts, Government rushes o Parlia-
ment to put the impugned lagislation v
that Schedule, My submission as that
this will not do. Let us once and for
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all decide who 14 the supreme and sove.
Jeign power in this couniry, whether
a few intellectuals, however eminent
they may be, sitting in an ivory tower,
wery objective in their outlook, are
nearer the wishes, aspirations and feel-
ings of the people, or those who have
been returned to this House on the basi
of adult franchise, though they may be
lay men and not be sophisticated in
their outlook, since this Parliament 1s
more representative in character than
the Constituent Assembly which fram.
ed the original Constitution, Thw
-deadlock, this basic question has io be
resolved once and for all and no devia-
tion or gubterfuges to avoid a conflict
with the judiclary would meet the erds
of justice.

At the momeni thousands of writs
against the ceiling laws passed by the
various States are pending in the diffe-
rent High Courts, and the whole matter
is pending determination. By the time
flve years of this House lapses, this
Jegislation will not be implemenfed.
“Therefore, the wrlt jurisdiction of the
courts should be curtailed drastically.

Then there is the question of the sus-
pension of liberty. This part of the
House which stands for the ‘urtailment
of the right of property is very jealous
of the profection of ihe rights of civil
liberties. My submission is that when
the paramouni interests of the State
require il, there should be a curtall-
ment of the right of civil liberty as
enjoined in article 19. Therefore,
Governmen{ should inifiate a discus-
sion on the desirable charges in the
Constitution.

There is one mor2 thing, The ‘aws
which are passed by this Parliament
are pot sometimes reully laws pascad
by the Parliament, b'it they are laws
prepared by the Secretariat und the
seal of approval is given Ly this
Parliament. This Parliament inter-
venes in the matter only when the
question of validity of any legislation
is being challenged in the High Court
or in the Supreme Court. Therefore,
there should be proper discussion and
propér scope for ex-.change nf views
among the Members of Porliament

before any change is effectej in the
Constitution,
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SHRI SATYENDRA NARAYAN
SINHA (Aurangabad). Mr. Chairman,
Sir, the time at my disposal is very
ghort. [ fing it very difficult to say
all that I waat 1o sav. So, I will be
very brief I will just skip over some
of the ponis.

Firstly, the main thrust of the
Resolution sppearg tv be that the
mover of the Resolution wants judi-
cial review of the enactmeni passed
by Parliam>nt ¢r the State Legisla-
ture to be ramoved. The Governmeni
has also disclosed its minl. The law
Minister, Mr. Gokhale hag already
made 3 statement to this effect that
there should be a parliamentary
machinery to decide about the
constitutionality or validitv of enact-
ments passed by Parllament or the
State Legislature and that there
should be no judicial review. He has
said that the courts should cnly
decide wheather the Parliament or the
State Legislalure has cxceededl their
powers defined in the Constitutior.

That is what Ifr. Gokhale is reported
to have said. From this, we gather
that thig is the thinking of the Gov-
ernment. It leads to the question
whether judiciary should be permit-
ted to function, as it is functioring
today, ie. to go into tne validity or
the constitutionality of enactment
pasesd by the Parliament op {he
State Legislature,

The qusstion of sovereignly of
legislature has been raised by my
hon. friend, Shry B, R. Shukla, In a
democratic set-up, the legishature iz
covereign within the field demarcated
by the Constitution So is also the
judiciary. Neither Parlisment nor
the judiciary can claim to have more
powerg than what have bean allotted
to them or conferred on tlem by the
Constitution. To that evxient, the
Parlament of Indin functions in a
limited manner. The general wview
all the worlg ovar iz for judicial
review of, within the limit set by the
Constitution, the laws passed by the
Parhament. Thesa laws should be
revieweg hv an organ which it out-
side the legislature or the exccutive.
That wag the view expressej even by
Dr Ambedkar. I have na time but
1 would hurriedly quoie the relevant
part He eaid

“The executive shall not give its
own interpretation of law which
is in conflict w'th the interpreta-
tion of the judicial organ created
by the Coastitutisa”

Even Pandit Jawaharlal Nehru who
has been quoted by my hen, friends
here had said thet we must respect
the judiciary, the Supreme Court and
other High Ceurts and it is their duty
to see that “in a moment of passion,
in a moment of excitment, even the
representativeg of the people do not
go wrong.” Thi; clearly gres against
the views expressed by the Law
Minister that a parlismentary com-
mittee should b, constituted p re-
view or to decide about the constitu-
tionality or the validity of the enact-
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meafs passed by the Parllament or
the Stage Leglslature,

After gll, what iz parliamentary
democcrucy?  Democracy envisages
that the rule is by majority, but pos-
tulates that the oppomtion also has
got a role to play.

As goon us you say that there is a
Parliamentary  system  prevailing
here, the Oppoasition also comes nto
the picture und it has no less a res-
ponsible role to play.

Now, you are blaming the Consti-
tution for lack of progress in the
social and economic flelds; but the
Constitution is not lacking in this
respert. You ure aware that the
Directive Priunciples embody in them
the stcial and economic rights of the
people and thev set the path to be
followed to0 reach the go2l of en
egalitarian society. It ig for the Gov-
ernment to bring about measures to
change the soclo-economic structure
of this country. For the last 26 years,
this party hag been in power, and it
is their Govt's failure But it has
become customary with Government
that they want to pass on the buck
for their failurez to somebody else.
They have to fing s-ape-goas else-
where: sometimes the blame the
Constitution then the courts and then
they blame the Opposition, They are
talking of reviewing the entire Cons-
titution. Yes, do have a fresh look
and a review 1n g comprchensive
manner, but in what way? Is it only
for the Govearnment Party to do it or
should the entire nation have a look
at it? In a democracy, the pecple
also have to ba educated about thre
changes we propose to make in the
Constitution—ang that is not possible
unless we initiate a national debate
on the question. I am pleading with
the Government that they should
initiate a national debate and create
an atmosphsre which wil] be con-
duclve tb the expression of free,
frank, fearless, impartie]l eng objec-
tive opinion. That is not the atmos-

e
phere today: you ars having oniy wne
side of the picture. I you canpot
find any other method, you can con-
vert the entire House into o Select
Committee, you can call the
presentatives of

make,

the name,
in jail. Unless they are rzleased and
opposition leaders are enabled to
participate in the national debate,
you can not have the requisite atmus-
phere for free and frank views. But
you are mwot thinking of that. Nobody
has yet saig that 1he Emergency
powers also should be periodically
reviewed, You assumed Emergency
powers whicn may continue indefi-
nitely; they need not be submitted
to parliament far a review! Iy sub-
mission is that they shoulg alsp be
submitted for a review, periodic
review.

Similarly, with regard to Art. 228,
you have been talkinz about talking
away the power of the Iigh Court
under Article 226, It is not merely
land legislation which iz pending t.e-
fore it. You can make a swuitable
provision ther. in Article 228 that
High Courts would not have powers
to 1ssue writg in socio-economic mat-
ters; but wher, the liberty of =
citizens is concerned, they should
have the right t0 go into it. Current-
1y the Supreme Court is seized of the
matter and examining the question
whether the High Court could go
into the question of mal: fide or not
when persong are atresteg under the
Maintengnce of Intcrnal Security
Act. 8ir, the High Couris have that
power, and you snould not take away
their powers merely because it does
not take away their power: merely
because it does mat suit you.

With these words, 1 do welcome
the Resolution, but I say that theve
ghoulg be a nations] dobate and our
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people who are in Jail and who are
repressntetives of the people, should
alsy be allowed to participate in the
debate t0 make it more meaningful
and purposeful,

SHRI SOMNATH CHATTERJEE
(Burdwan): So far as this Resolution
ig concerned, T don't find anything to
quarrel about it becauge it ig prece-
tory in nature—it jg wishful thinking.
8o far as the Constitutios ;s concein-
od, we don't believe in jtg jmmuta-
bility. Since 18/1, this Parliament
has been here and, whenever any
Constitution Amendment Bi]] came
up, we supported it, except on wvne
occasion when you bruught & Consti-
tution Amendment Bill for the pur-
pose of olacing one individua] or 8
group of individualg about law. We
did not want to be a party o jt and
were not a party to it. but you have
used the amending provision of the
Constitution to put some persons
above law was that constitutional
amendment in the right direclion?
Do vou want such amendments now?
The other amendment which the
Government hp, made is to include
MISA in the Ninth Schedule, That is
your greatest contribution towards
the functioning of the Parhament and
for maintaining a constitutional get-
up in the country! You are putting
the Election Laws Amendinen; Act in
the Ninth Schedule, For whose bene-
fit? You have put the Additional
Emoluments Compulsory Deposit Act
in the Ninth Schedule. For whose
benefit? You have not put the Tem-
porary Restriction on Dividend; Act
in the Ninth Schedule. These are
lawg which have peen given the
shield of protection of the Ninth
Schedule, which are not for the
benefit of the people. Now, the
MISA which will not stand the
scrutiny of a single day under Article
22 ig being given protection of the
Ninth Sehedule and nobody can chal-
lenge. People gre being sent to Jail

242

this country. There is no right to life.
There is no right to liberty. We do
not want such changes in the Consti-
tution’ We want that you make the
Directive Principle; as enfcreeabie
rights of the citizens of the country.
Would you d3 it, Mr. Unnikrishnan®
I have respect for him, He used guod
English in his speecn and made some
very relevant quotationg in his
speech, but T am sorry he hag not
indicated in what direction he wants
changes to Le mads,

You mentined about the property
rights. You know we are not ena-
moured of the property rights. Eut,
where is the property right? Article
31 has been anended. Article 368
has now been amended. Kindly en=
lighten us how you have exercised
your powers since 1371 to hring in
such measures to do away with the
remnants of the property right that
might be there in this country. But

you have taken away the peoples
liberty,

Now, one very wital point was
made by Mr. Sinha. Now, when
people's persona] liberties are at
stake, it requites a constant review,
a review of the emergency powers.
From 1962 we kno v emergency conti-
nued till 1968 Then, there was a
respite for 3 years, not because of
any love for pecrsonal liberty but
because of the trouble in your own
party. Then, oniy in 1971 when on
the promise of the Garibi Hatao you
came back ty power with a very big
majority in thiz Parliament, the first
thing which you removed from this
country was personal liberty, ip the
form of Maintenance of Invernal
Security Act 1071, one of the very
first Bills that wos introduced by this
Government. Instead of banishing
poverty, you banished personal liber-
ty from this country and that Jaw has
now become more and more draco-
nian every day. I am not entitled to
know why I am ip jail. I am not
entitled to know how Tong 1 shell be
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there. I am not entitleg to .inow if
the courts can go Inlo this question
or not, We do not want such amend-
menty in the Consti‘ution,

Now, the emecrgency provisiors of
the Constituiion have been used for
political purposes. Where is the
power to stop ii? We g2e many of
the powers are bLeing utilised only
for political purpuses. The Prime
Minister asked for a national dehate
on constitutional amendments, We,
the leftist parties, wanted to hold o
rally in Calcutta ang we wanted to
hold a debate, No guestion could he
discussed in a closed hall, BRut this
government did not allow. The West
Bengal Government stoppeq it under
the Calcutta Suburban Poiice Act.
What gort of discussion can there %e
when the Oposition leaders are nut
here? You know manvy of the
leaders of the opposition are not
here, People are not allowed to
say things outside We cannot hold an
vpen meeting. We cannot holy a
meeting inside a closed hall With
whom shall we discuss? You sare
having your officially-sponsored con-
ferences and we find, as one of the
Members, not on thiy side, seid a
Division Bench of the Supreme Court
goes to the Sta‘z capitals every week,
two of the Judges are going and
making specsches, I have gct nothing
againgt them. I have high respect for
the Judges. Thecy are entitled to have
their views, But give thig liberty to
others also. We are also citizens of
this country. 'Ne have our cwn
views. Do noj think that you have
got the monopoly of the irterests of
the people of this coutry

That s the remson we say, do not
thege types of provisions, these
of occasiong gimmickly Please
not use this to explain away your
ures of the Executive, do not shed
crocodile, tears for the poor people
they kmow what you are

3

il

lures. I have spoken last time that
there are many failing in the judie
ciary which require to be corrected.

But Golak Nath judgemen: hag be-
come dead ay mutton. We have nul-
lifled legislatively the Golak Nath
judgement. ®n; gince then, what
have you done? Mr, Unnmikrishnan,
please point ut any legislation which
has beep nullifed by the Supieme
Court which we wanted since 1971
Please do it objectively, We want
betterment of the people of this
country. We also want, if any obs-
tacle is createq by any prowision of
the Constitution which leads to non-
enforcement of the peoples urges and
aspirationg wr achievement of what
we want for the people, remove the
fetters. We shall be with you also as
we have been in the past except on
one occasion as I have ‘old you. Do
not try to uss them for the rurpese
of creating an gtmospners through
which you rontinuz with the draco-
nian powers. Do not go that,

SHRI C. M. STEPHEN (Muvattu-
puzha): Mr. Chairman, this House,
I am sure will be grateful to Mr.
Unnikrishnan for having riised this
current issue for discussion on the
floor of the Hous2. I do not want ‘o
go to the terms of the Resolution
because there ig nothing very stun-
ning ag such, It is the subject that
matters. The subject ig that the
Constitution must be lookeq into
afresh to discover and to discern
whether ty amend, and if so what
should be amended in the Constitu-
tion. Thiz idea of amendment of the
Constitution to give a new leaf and
a new wing came after the Supremc
Court gave a judgemen: that these
fundamental righty cannot e altered
In the Golak Nath ease a new dictum
was spelt out by Justice Subba Rao
that the business of the crurt i not
merely to declare law but to mske
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daw. By the principle of prospective
yuling that HBench ruled that no
constitutional amendments, in fact not
even the ordinary law that we can
make, can, by the principle of pros-
pective ruling amend the very basic
structure Coastitution itself. Now the
new ruling has come-that the power
exercised by this Court. Under Rule
368 is a constituent power, that in
exercise of th2 constituent power you
can amend any Article of the Consti-
tution. But they have put up some-
thing new, very dangerous, that the
basic structure of the Constitution
should not be altered without defin-
ing what *he basic structure is.
Therefore, in ecxercise of the power
of the Parliament, the Damocle’s
sword is hanging over the head.
This has made the amendment of the
Constitution vital and the discussicn
very important. Now if this hurdle
is got over. viz.. that the constitutianal
power is abridged and circumscribed
by the consideration of the basic struc-
ture, then I think remaining is a
matter of course. The constitution is
flexible ennugh to meet any con'ing.
ency and we have amended the Con-
st{tution quite a number of times—
about 38 or 39 times we have amended
the Constitution Nither super -humun
has happened. Whenever occasion
arose we did amend the Constitution.

Now, about the property righis, we
have go! here Article 31(b) in which a
very momentous amendment has been
made that whenever a iaw, whether it
violates the fundamental righis or not
be, is put under the Ninth Schedule, it
gets the conslitutional protection. 1In
fact the fundamental rights have been
by-passed to the exlent of its inclusion
in the Ninth Schedule. Under Article
31(c)-~in discharge of the obligations
in part 4, namely in the Direclive
Principles—any law can be passed.

Any law can be passed, if declara-
tion iy made to the effect that that is
in discharge of an obligation. Then,
in spite of whatever may be there in
Article 14, Article 19, Article 31, ete.

that law will be valid. This sort of
amendment is possiple and more things
can he brought around it. But, as far
as I am concerned, to me it appears,
the most fundamental thing in the
matter of constitutional structure is
the power of this Parliament, its comn-
situent power. Any attempt by the
judiciary to circumvent that power is
against the progress of the nation.
Therefore this discussion has slaried.

Now, Sir, Mr. Unnikrishnan's Re-
solution states:

“Keeping in tact the supremacy
of Parliament, the federal siructure
and legitimate rights of the mino-
rifies, the Tribals, Harijans and other
submarged sections of our popula-
tion.”

If the legitimafe rights of minorities
tribale. harijans, and other submerged
seclions of our population come in
there, then, what other things are ex-
cluded, I do not know. Now, so far
as property rights are concerned,
Article 31(ty and 31(c) are there
Further amendment can be done. Any
fundamental right can be altered.
The power of judicial review is some-
thing which needs a very closer look.
But one thing is certain that there
cannot he any compromise on the
principle that the constituent power of
this Parliament is supreme. S0, there
cannot be any compromise on this
principle That is the function of this
Parliament and not any court of lmw.
Abrogation by the Supreme Court of
that power, as in the dictum of Justice
Subba Rao, saying that by prospective
ruling, even the Constitution can be
amended. cannot be agreed to and
there cannot be any compromise on-
that point.

Therefore, what we should do ig to
re-establish the suprem: autherity of
the constituent power of this Parlia-
ment. That ig the essence of the whole
matter. Once that is done, then, the
Constitution need not stang in the way-
of whatever progress we want to make,
Any. Article iz amendable. Any Article:
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is changeable, We can go ahead, As
fay sa broad constitutional structure
is concarned it is all nght. We do not
want to change federalism, we do not
want t0 change the republican charac.
ter; we do not want to change secula-
rism ; we do not want to change parlia-
mentary democracy. There is the posi-
tion of the judiciary subject to the au-
thority of thiz Parliament, its constitu.
&nt power, a5 1 have aiready stated.
We can make whatever changes are
necessary so that the country (an go
aheag these pnnciples are spelt out.

Shri Somnath Chatterjee gald about
personal liberty of persons. The days
when personal liberty had no limit was
not long past, Under those conditions,
what was the condition of masses in
this country? What wag the conditicn
of economy in this country ? Liberty
degenerated into licence, Under these
conditions, emergency had to be doclar-
<d. Nobody can dispute that there were
emergency conditions prevailing, That
is why emergency was imposed Mr,
Sinha spoke about the judiciary, It is
the same judiciary which in Shan-
kari Prasad's case said thdt funda-
mental rights cannot be changed I+ is
the same judiciary which later sad
that it can be changed, it is the same
Judiciary which sald that the basic
'structure should not be altered, There
i¢ nothing sacresanct, nothing invio-
Jable, immutable about the wisdem of
the judiciary.

The collective wisdom, the collectjve
will, the collective verdict and the col-
lective decree of the people ig the fost
sacrosanct thing and there is nothing
sacrosanct gso far ag judiciary is con.
cerned.

Once the judiclary accepts that posi.
tion, the conflict in this country will
be over. If they do no’ accept it,
then such steps wil] have to be taken
to show them their proper place and
supremacy of Parliament will have to
be reestablished. That is the whole
‘thing In this discussion Involving &
discussion on the ctmatitutions] ametid-
ment on this national debate. 1 support

the principle undeslying fhe Resolutioh
of Shei Unnikrishngh and 1 wish the
national debite may teke & turn which
should také us to a constructive basis
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g

16.49 hrs.

(Surr C. M. STePREN in the Chair)

oW WAy At W afoarar
W foray o €¥ W ®, o1 A@ &
amafor Ty O &+ o A ag oy
a9 of opet ¥ o &, P &
ferormd=w o qu &, e qat g o
W et ¥ Rl e & oy §, fowr
% o oy ¥ fod ww AR At A
W o wrew w7 U ¥ E )

WX WTX g WA QAT & fagrer
¥ A § Rewrenry o ¥ ey
Txe B WAl § @Y u ag A ao-
fafew &1 wly wifgg fis s x@ 3w
¥ oY axg ¥ fadrarnr ®) o7 o oY
QT AT g &, &1 Aeg wr formar qgfa
®Y ft oy T il far ar @wAT )

W, W SR v dm &
qavifeat 3, oW &7 ¥ W o vivww
v &5 el & g X Y afie
fafiiafidnfamsamd v &
FEAHIRS ¥ W7 d g0 &7 T FILT-
LAMA AT 97T, ATH FW A { qrany
¥ arg W ¥ Srr § o @ @ r
w7 foe¥ da & ogr g & q@er
Afasr o waTAET 1 wlawe
faan &, owreETa Y v & @ § o
WM AN TEF aRF aw R
gafd & amgwr fx x99 @ & &
= ¥ @Al fgd | v g AfgEe
& W ) A §, w5 & -
ofaw A oft arm €, ww gEw
nifes fafefre ot ot wd &,
ar gy fafafrew, ar N-Thaw
LU R CE G R
xé frar 2w & fF wr &1 Ag W
fadrares A 3w 7 {ar e Srd T, &fer
AT, 9TX ¥® qTXE *Y ofceafy T &
T idvgg amad g f
T Q¥ 95 AT § & g4 HY wiaar § 1
I IET I Ty oy N A%
& afer w3 &Y N amrfas ofdegfr
¢, I ¥ gur W &7 Aofes IW Y
wiwre A wear § o gofed &
¥g § 6 1w wiefiegqua & < g
wfgy, TF AT R ¥ fow g
I3 gFr iz, W wEEgew &
SN Trew ¥ @ wige W
Ty wrs Wed S g wfgd foa
¥ wdt aQF ¥ A W ofcfeafoni &
gafes & wiw o ot §, 9w wifr
%1, TS saeT W 5w W A F
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& wgs ff e f e o @
wifew amiz e oy feds o oft &
W Fwfrgom off to wemy # @
agw ¥ Wy § o T e o oy o
ey FY, gary wreter § e @ wied-
g N A T s ofi@
we @ & T § O Ay ¥ el
wfee | g7 ag e & fe o Fegide
w1 preftqdw qdwelt ¥ ©7 ¥ d
3 ardy A o= gafaare s wfgg
wife wrw oy ofefegfagi & & o
firar o &% 1

SHRI GIRIDHAR GOMANGO (Ko-
raput) : Sir, I support this Resolu-
Uon. One thing is true 1a life and in
the world, jhat is, ‘there is change'.
One cannot stop the change and we
are changing according to the needs
«af the society and the condition of the
counrtry. I think, Sir, time has cume
to change the Constilution by which
the lacunae which are existing in the
acts and regulations or in the Constiiu-
tion itself can be recufied.

A chair has four legs and like-wise
ihere are four pillars of the Conslitu-
lion of India, namely, social, economi-
cal, political anl legal. Out of these
four pillars whichever pillar 1s weak,
we have to strengthen ihat pillar. The
Constitution has well-protected 1he
+weaker sections If you go through the
Constitution you will find Section 275,
a number of Articles and Fifth and
Sixth Schedules whicn protect fully
the interests of the weaker :ections.
The society is changing. Accordingly
we should hav: some changes and
there are rome conditions which are

yet to be changed.

So [ think when we change the arti-
«les of the Constitution, the weak pillar
should be kept in mind. I support this
Resolution.

The India of 1947 gnd the India of
1976 is not the same. If we righdly
#hink that nothing is changing, if we

the way of the development of the
backward communities and backward
areas.

So far as officers are concerned, the
1A S, officars or State gazette officers
have their rights, duties and responsi.
bilities. But what about the represenia.
tives 7 As a representative, I know
coming to this House is part of my
duty. To go to my constituency is
my responsibility, Passing a law or sup-
porting a legislation here is also my
duty. But what is the gpecific duty of
a representative and what is the power
of the representative ? These shuuld
be given in writing, that ‘thus ig your
responsibilily, this is your duty' Now
we are facing problems when we go
to our constituencies. 1 do not know
in what way, in which manner, we
have to deliver our responsibility.

So ] think when the chonge is com-
mg, nobody can check it. We wanl a
change, specially the younger genera-
tion want a change for the bhetter
tuture of the country, for the Letter
fulure of the younger generation.

17.08 hrs.

st ATTRR WY RWT (WTrTgR) ¢
gvTafy wgwea, wv ag ¢ fe i
fomr & fod 8, gw dfeww & ofoeds
wi wge £ 7w g dw & 4w,
W & Gife, o m & w@ aR
wiree, @y afewn, Fregf sy wefiy
o ot §, € 7 o o e it
dor @ & fx gw W dfewy S
oy Wi §, Yo gue son wgd
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£ 2 ¥ evez wg § i g effiewr Y ey
wft wgd § ) o b ¥ efewr ¥

28 Wt ¥ wo ¥w Wy wedy qeee
o §, % W ¥ o faar &, W Aw
W wfer warfusre oy § 1w
dfam & g agi sfafdfaer W
wg = fear fomd srov gw adt aof
gt a2 § 1 &few oo xw ¥ # s
& A g, gwfe ¥ wfEw & T,
q wie § oY o Wy § fr o
agei ¥ ik sfae gslr g W
Wi Y #) afi g o | g R
§ fr dfrem & Car afcas 7 &) forad
grafer w1 ¥=w<w A g | gW e
S qff wAT, 7 T8 {9 foey @
Al 9T e Wi et wd st
e A givdr  awEe AT TR
| g% dfaary # Gar afead T A
iz & fe qawr aredt wez G faar
o, ¥wfw S 1 o, freEw
o e &fe gy oy W & Aefy
& AW O W W & adaf gy,
FE-AE ATGT——A) qTH WiAGT wT AW
¥y ¥ W N ow G S e ad -
W A & wd-4¥ AT, I qF LA
a¥ a¥ woae forl  awmw Y wfsat
feeelt gz % wwawgwa §, ot
geqfer wgTd 7 oW 1 gva Sfewr
o X o g oo awer 8, SN
L LA RGO S Uil CR G
ez § qfeedy wgd §, Iow aMET
wTRA & | & I T g § e &fra
w1 ot #few geae §, 37 ¥ of@aw
< femr W 1 ¥wave Wil W
%9 8 w19 R @ § 39w ¥ gy
ffewgrw? i fv e
T WeTe & | ey s 3 @iy
¢ fedfeum & v awg o ofowds
™ wff worr wigd § foad Sofrdwer
SN wre awiie o orw g o
srawr ot & e wre w § fie wfam

§ ofeedn wax 53 wear § O Ay

wer § e o gara Idwn 8, o s
§ o1 Taifey fafassw &, sAAY
ey ¥ farg R £t smar £ 7T ¥ ¥,
gl ¥ WY & wFaw A, o wrdak
X 61 IETT § 77 #Y A@ ) FTGW
&Y i fadeeft et amdr o wEA §0
e g Ty A wur welr 4
R ) gt fadet  wrE
I T A § v § O warr
HAY W AW ¥ seda $1 aurey HIX
feszafeaw zrge wre el smEAY
§ ANTaw o ure wadfz A
&1 &6 qam @A B X e ag
fear & f T w3 74 ag T )
7w ag g § v ¥w & sqfewd 4,
om fE gl s fefgw
o wifz #izn @ o qE W oag
agt & s foaa wifesy & Ae a®
frz o @ % a o § Wk forw
frz & a9 o wiw SR & I Wt TR
Y It & A1 I A @) feay I
&, 0T #Y FAT AR Y A g A
% faars fro oy w2 & ot § a7
@ A A a9 T e § ) gt w4
oz ot T weaTa g, TaAAe 7 aeier
oz dp wE, Wi g der g
A g e & fedn 21 F
aTHr & T FA g THE T
TR TR 92 4 §) f Sy g% oy T
8, o W1 AT WY A, A I e
39 ¥ {1 {1 I R WA AFR FOA
¥ war, ora W o wifew
3, 3v% W, weh & fe el
q &fay T Sy W ag W A g,
W g A wx ey s fe
vt § A W w0 F g IR g
A, I fz ® af A | i
e gy & fix sfearm § afend@ €10
o & ¥t o frerre R f AW
whiwom dfeam © wF v W
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ol wrrawer qr-wpin]
wowewr dwrw i e £ 0 @
wiig a7 ¥w & g § fe fae -
wolft, GWTW AT WA gAN ®T § Taer
wft ¥t ¥ QoA &1 ¢ WA gl X
oY qw & g wqrew v § fr oW
vt w ger Wl § 9w Siww W
T v ¥ fwg Wi ¥ ofoddsy
e gy § 1 s Sefipem A wT w7
T I wr & fe g oag Wy ¥
f& ardt o o qraol ) viwe Fefaom
o forar a7 wiw o ety WY
9§ | g9 o1 7% WA § e & sfeww
gRAX T TR T aEw § o7 ¥
awee fear g 1 WS A oY gue
39 gfaurs {w'mua fre §, ¥ fisw forg
fog § ? gt ey wfomt www g
TR RFAFcH A feg
wiF ¥ T W 9T I 6ET ad
o awrew frgr | $w1 w7 W@ W
MR AT gwA qwine T fna | wy afea
g § © 5o Tt ¥ o fram am o
qrefiaren & gifiw o # wg o ?
wfqu ® wifgw, arnfas, goefas
wfir & dwy ¥ frem g OF
@y g wifgy, €fawm oar o
wgeht g€ ax § forw ¥ g warae ST
A 2, Ja ¥ el wwre ¥ weae
o am wdt 7 %31 Qe §e-
o, W Wiy oy Wy
f& 3w gC w1 AF Ry wng | W
% FT 3w ¥ Wz aifr wix o aF
gfmfr T @ W Am A
wsafe WY 7 o7 @, @ e @
aifiwrr % wigd & 1 g v 7 wed &
5 ezw ¥ wrEwint &) &= faar ag,
o e St W e v foar
wry, gk e o ghw B 1 @,
FRTEN @W W6 TRz iR
& 1 ¥ oft g Fo g wfawrr % Qar
sfartn gy wrgk § fow ¥ & i
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oy o wnd Wi diy wiewdy e

- gré ww i ity wid
& AT qT % oy o glewe
s Ak | wiw & et o g
W &7 Brew Fez & war & 1 gor g
tar afonfw afe oo oft & wpe¥
9T §IT gy ¥ W F o o A

wwT, darear WY fvey Faerlt wifegd o
W i Wi ¥ ey & fog e &
w d%E qfcada w7 oF o ag afk-
wie flr ol )

wror &8, wfege s g oy ¥
qTe wreft & fir mft AR ay o,
forer® v Y grd-amy w7 wr wfisre
€ o7 gweT famm an® e w1 wiusre
i fogegm I e &
EUE ¥ ug wrare ot oy §—

A AT gy ST W AW A wdaly
qzzr foar &,

forzrwe wight FO ot wewi W foamm & 1
ar-araT R q, Wfew winerc s
farer wier W g, vy wiwwe o g 0

whny @ dfam & ofoda wor
g &)

SHRI AMARNATH VIDYALANKAR
(Chandigarh) : Sir, there is a lot of
talk sbout fundamenial rights. Bul
what is fundamental is that without a
soclety, there can be no right. All the
rights are foundad in the saciety, Those
who are talking of fundamenta] nights
are canceiving our society o be stat
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n s static seciety there may be no
change, but in g dynemic society there
must be dynamic ¢hanges. No society
can confinue to exist if there is no dy-
namism or change, If there js change in
the society, accordingly there will he
change in the Constitution and in the
tundamental laws, This basic principle
must be applieq when we gre consi-
dering about gociety.

Property rights have been changing.
History shows that property rights
have not been static. In every society,
in every community, in every country,
property rights have been changing In
Vishny Purana there is a sloka which
8ays :

ara_fawfr W< aEe e fgafen
wiaT DSy @ viariewEf |

‘What is property ? Upto the point
that he can fil1 his belly, up to the
consumption ; he has right on the goods
that he consumes. If he wants more,
he is a thief and he should be punished,
That is the meaning, So, this is rot a
new concept to us. From sociely to
society this concept of proper right
has been changing. So. I do not see any
reason why we should say today that
the Constitution is static, that funda-
mental rights are static and society
must be bound down to these righis
which certain people have conceived
to be sacrosanct. No property right is
sacrosanct. If we wani g soclalistic
socjety, naturally the rights will change
ang property relationship must also
change, The struc{ure of society depen-
ds on property relationship. If the
structure of society is sociulist the pro-
perty relationship also must change.

1 wholeheartedly suppori the resolu-
tion of Mr. Unnikrishnren which is
very important and timely. I think our
Constitution should be reviewed pro-
perly not only in the matter of funda-
mental and other rights, but in other
matters also and the Constitution
should undergo changes from time to
time so that the society may progress.
Ours Iy u dynamic society and natu-

2 s

rally dynamic changes are required.
ft Purliament supports the progress
ang development of pociety, wo
alsg support the dynamic changeg and
have gmendmenty in our Constitution.
SHRI P. G. MAVALANKAR (Ahme-
dabad: Mr, Chairman, Sir, it is
good that my friend, 8hri Unnikrigh-
nan, has moved this Resolution because
he has at least given us, the Parlia.
ment, an opportunity to discusg the
controversial and fundamental quesg-
tion of changes in the Constitution in &
very cool and consideved ‘manner.

A country’'s Constitution can never
be a static document especially when
such a country is a dynamic and a
rapidly developing democratic polity.
In such an atmosphere, the Constitu-
tion even though it may be good to
start with, it may need changes here
and there and, therefore, the need for
the change iz self evident. The very
fact that the founding fathers of the
Constitution incorporated Article 388
elaborately in the Constitution, shows
that they also wanted the Constjfu-
tion to be amended from time to time
ag per the needs and requirements and
challenges of changing times.

Now, the first question is whether
such a climate for change or such a
debate for change can take place only
in Parliament or only within the cir-
cles of the ruling party. Again and
again, the Prime Minister and the Law
Minister anq other responsible people
have been saying that thig iz a metter
on which all much exoress their opi-
nions. But T want to ask the Law Mi-
nister and I hope he will be
honest in replying to this par-
ticular question, whether there
is any atmosphere today wherein
honest expression of opinion, come
ments and criticisms of the working
of the Constitution is avgilable through
the Press, through the
the television and t public
meefings. As long as there iz emer.
gency with censorship and gagging of
free opinion and dissent, T do not know
how one can bave a climate of free de-
bate. I, fherefore, urge the Govern-
ment, in the interest of the need for
a free and proper debate about the
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@ free and proper debate about the
changes in the Constjtution in order fo
have better deal for our teeming mil-
lions, to left this emergency and the
accompanying censorship and gagging
up of free opinion and dissent, as early
as possible, so that the debate is not
only a national debate, a full debate
but also a free debate.

My second point is that the changes
that we make in the Constitution must
be the changes which make the Con-
stifution after such changes, more de-
mocratic, more serviceable, more use-
ful and more workable.

In the very first sentence of Shri
Unnikrishnan's Resolution, a mention
is made of ‘experience of the working
of the Constitution.' We should really
fix our atteation on the past experi-
ence. It is no use merely making politi-
cal speeches whelher inside Parliament
or outside Parliament. We can go on
making speeches, hot speeches but this
18 not an election campaign issue. This
is an issue of life and death for mil-
lions of our countrymen, Therefore,
although it stirg our deepest emotions
and passions, surely the debate must be
dispassionate as far asil is possible for
human beings to be dispassionate and
objective on these malters,

My third point is that if th» Con=titu-
tion is to be made more democralic,
useful, etc. then we must see that no
amendment is sought to be made mn
such a way that the Constitution goes
backwards rather than forward.

Well, Sir, the Constitution is both a
means as well as an end. To the ex-
tent, it is a means, let us change it.
But to the extent it is an end, let us
not change it.

Since the time is short, ] shall briefly
refer 40 fwo points. 1 came across
two very fine quotations from Pandit
Jawaharlal Nehru's speecheg publish-
ed In a new book edited by our own
Secretary-General, Shri Shakdher “The
Constitution and the Parliament in
Indis—The 25 Years of the Republic” in ,
which many studied articles of value
Jrave been included_ I will not take time
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af the House in reading out these two
quotations from Nehru. My paint iz
that if you take the founding fathers of
the Constitution—Ambedker, Nehry,
Rajendra Prasad, Maulana Azad, Sar-
dar Patel and the whole galaxy of
eminent individuals and jurists—I am
sure they also wanted Indla’s teeming
millions {0 be betlter in terms of {heir
all round welfare and they wanted an
egalitarian society. They wanted the
social status of each one of us 1o be
raised. Now, sir, the question as Mr.
Unnikrishnan has brought in the Res-
olution, boils down on two aspecis :
property righ's and judicial review,
Property is, of course, individuals; but
it is the result of social circumstances
and is a product of sorvial situatinns.
It is earned by me, because 1 am a
member of the society, So, the indi-
vidual has or I have no property again-
st the society, or for me alone, irres.
pective of social obligations. I do not,
therefore, say that the right to proper-
1y must not be curiailed; there must
be restrictions, regulations and curbs
on individual property ; but elimina:ion
altogether of the institution of property
would not be in tune with the general
principles and spirit of our democratic
Constitution,

As regards  judicial review, I
would say that frivolous appeczls and
! frivn'ous litigations et £o;

and the Law Minister must bring in
such amendments as well enable such
frivolities to be dispensed with. But
ugain there 1s a point of judicial review
where the philisophy of the judge alsc
comes in. It also comes on out ‘he mat-
ter of recruitment and appointmeat of
the judges. I see that quile a few ul
[he judges are conservative, None‘he-
less the important thing to remember
is review gives an opportunity for our
hasie demncratic structure to be kept
Intact, It must remain unaltered. The
Directive Principles of State Policy
and the Preamble, both, in our Consti-
tution are a very happy comhination of
Fabian socialism and Gandian Sarvo-
daya ideals. If they are good paper.
why cant they be seamingly good in
sractice 7 It is not the gocument which
is bad; it is our unwillingnes; to go
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forward in the right direcifon, on the
{ines enshrined in the Constitution. i
we keep this in mind, I am sure he
need for changes will be minimum; and
occasional so that “he Constitution
even after the changes becomes more
Jdemocratic and workable.

SHRI K. LAKKAPPA (Tumkur): 1
tise to support the Resolution of my
driend Mr. Unnikrishnan which reflects
the views of the people of this country
after an experience with the operation
of our Consitution over decades. He
has made certain observations. He hag
of course not specified the directions
in which the changes are to be made, in
our Constitwiion. His observations
are more or less of a general nature.
1 speak for the common people who
constifule the will of the nation. The
will of the people ig sovereign. Sover-
eigntly should prevail and it should be
reflecled in the Constitution. Whether
our present Constitution really re-
flects the will of the people, is one of
the important question:s to he consi-
dered. With this idea in mind, many
political philosophers having  different
political ideologies are debating this
question in the countrv But ultimate-
lv, it isthe concerted opinion and wiil
of the people of the country which
will prevail. They feel that siructural
thanges are very necessary. Polilical
[reedom meang that we must work for
2conomic freedom. Whether this Cons.
titution really helps us in working
lowards economic freedom is one of the
mmportant gquestions that we are
considering inside Parliament and out-
side, every day. Butl I would like fo
sy that there is a certain ngidity in
the Indian Constitution. The provi-
sion in regard {o the powers and func-
tions of the President of India have
heen some times compared by certain
authors as political graveyard I would
lke to draw atteniion to the rigidity
of the Constitution. Lir Ivor Jenuings
has safd :

“India  obtained independence
after a long controversy between the
leaders of Indian opinion on the one
side, and the governmenta] suthori-
tieg on the other.”

Here ‘governmentsl suthorities’ means
the British. In regard to' tHe other
provisiong of the Constitution, we can
compare the parliamentiary democracy
here with the British Parliament and
its functioning.

Sometimes federal structure is there,
but the federal structure and its func-
tions are not duly and legitimately
considered as to how they are actually
operating on the constitutional aspect,
in regard to the safeguards to the peo-
ple and their guarantees.

Even though {he supermacy of I'ar-
liament cannot be questioned it has
been questioned by courts. Whatever
may be the powers and functions of
the judiciary, they have been enumera-
ted in the Constituiion, Sometimes
they come in conflict with our think-
ing on the soclo-economic structural
thanges.

MR. CHAIRMAN: He should con.
clude now. His time is up.

SHRI K. LAKKAPPA: This useful
discussion should lead to re-thinking
on the structural changes which are
necessary in the Constitution in view
of the socio-economic change.  Shrl
Gokhale 15 a very experienced lawyer
ang a learned person. I am sure he
will make clear the thinking of the
Guvernment,

The property rights which have
veen mentioned in  the Constitution
have been oppesed by many people.
The Left Communists, who are always
talking of working for the dastruction
of the Constitution, have advocated
structural changes, in tune with the
legiiimate will of the people of this
country ‘Therefore, whatever siructu-
ral changes are nec2ssarv. which zre
1n tune with the socio-economic chan-
ges, should be brought forward by the
Government. I hope all hon. Members
wl support this Resolutjon.

Wt wasw w3 (vfrarn) - S
A7 =rgw, feed vwdifroew ¥ wEw
=i 3 & wiEhEgea & afw a9
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{ wore vy

aR A weey § ool Qe g X
ot vt e itz of efindt ot wifie,
o 2w ¥ 4w o aw ww g ) e
Y gt W oA Cfer o A
i ¥ 43 gg whw W @
o TR @ifer ¥ deer fenr i
g wirfifrae § fis @i wre o
wh wie | fw oA B ww
o rar ff e wfews 149 W
€1 FRf—I wwwaT g ag wgr faese
T W G & | W k@ ¥ @) fow
® o § T I g
A F wEE A R 1 g A
g A ¥ wr fedew #, wowr @
wwag §, war qaw &, fre oo W
! AN TEHL A TATAT 14T § AT IR
R FIX T L W T QAL
w48 ¥ afer guk gl ww a1 e
Wﬁfﬁ%’lgﬁﬂ'ﬂiq‘; TFeT-
SV T ¥ T 5 qE BT FAR O T
% quwan g v fagw Tow iR g IF
NI & | WA BT qedel w9 F0
& § 1 gATe farer it o e E—
gefaned  faew, q@fmrd W
oiegfer | i F° & qX & ool
qgr 9 A (W) & G Ay A K
fir W g 7y ¢ foar o7 AR ew
¥ @y faeew #1 waT agm |
T dfew dge 1 Wi fr | R
w1 a1 wiediee st ¥ fr g
T ¥ et N guw @ g W
W Y T T e | A am
T woh wieg fr giw W ¥ @2
¢ &t a1 @ w7 & 48 gu W 4y
%g fr g 9T gEw are sl
Lo i
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[0 oy 5 ¢ fs wiowr 298
ot § ek g, ofr e dr g ot
wed & wg oY wr o € ik W
o T ¥ uEewn-fE WT e
TR e & gordt gy, ot v e
¥ frdfam & fawfodr ¥, we onfiolier
% faefed ¥, e e womr
wgr §, I ¥ ol ¥, ©rf viwwie
®1 & $TT WIga §, Iw & fawfalrd,
¢ qaw frememr A §— W ¥
m&tﬂi T Frsret !Tui'tt,
39 ¥ faufad ¥, warea) & wod W@
oI T T I W7 FW AW A
mwomIgdnd Staegw ¥
we deuw § oaw femm @, 9@ 4T
v %% T frz w7 awelt, Sfew gk
%ﬁ‘a-fﬁi“ﬁgw'ﬁaﬁm:
& ¥ W ot o 7R 8, TR A g
@ F1 A (R A g W |
w ol g8 wdTes &) 9 % $ 37 Wfgy
aifs #RF & TET N TP WEW
wr &% 1 ¥ qr ox frdy & Y
& w7, ofEw oay wf qe AT A
s ¢ fr 1 # S1 o AEw @3
S 8, & s s A A i o o
T @ W R oaw frw osww ¥
@t sl ar @ g ar
®1¢ 7TF a7 W & | Yy HRE-
Zoaft 7 gW % 9§ I AEY 4,
15 QT & gW 9§ & fori wifow T 2§
§, g e Wi gl maEEe
g % frg dfafedy & <2 & &fFw
awET §% " Oqer 8, ¥9 A W
L 4
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Fuerere § v gw ardfer ¢ et
e S femgwr § | YRR
¥ ot frw oot wriw ® penid
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T AW EA #9T s W
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W W W omEra e wiAE
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¢ AfwT §T TF avg B AT AAT
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safed war & & fafw W W
& sgnwwarf fewaer v ami
q frat 5% ok 9 W g wew

¥, 9 wwar =AY 2, Iy seTaaY
= qfr &3

SHRI THA KIRUTTINAN (Siva-
ganja): Mr. Chairman, Sir, first of
all, T must congratulate My. Unni-
krishnan for having brought this
Resolution before the House so that
the Memberg of Parliamant can take
part and give their gpinion
and also jt will leag the na-
tion to give opinion regarding con-
stitutiona] amendments But | do not
know the intention of Mr, Unnikrish-
nan. In the last few years, our party
hag supporteg all progressive measures
that have been brought before the
House, After 1971, we have seen,
tiiough the Congress party in powe:
has got absolute majority in this
House, they have not brought forward
any constitutional measures to meet
the needs of the people of this coun-
try 1 am very sorry to say that. If
suvh constilutiona] amendments are
hrought before the House, we are here
to support them wholeheartedly.

So fur ag thig Resolution is concern-
ed Mr. Unnikrishnan wanis constitu-
tivnal gmendmentg in respect of two
matters. One is about the property
right and the other is 1o secure mean-
ingful realisation of principles en-
shrined in the Preamble and the
Directive Principles of the Constitu-

tion.

Regarding the second one, the mover
of, the Resolution wants the supre-
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macy of the Parliament, a feders!
structure, the legitimate rights of the
minorities, the tribeg ang other sub-
merged sections of our population.
Let ug take the first omta. It Is true
that the law has become an umbrella
for the vested interests of all soris
of wealthy classes ralsing legal de-
fence of thewr privileges with the best
talents in their service. The same
legal talent igs not available to the
poorer sections of the community as
they cannot pay for it. Therefore, to
reduce the concentration of wealth in
the hands of a few and to lessen the
disparities, it is necessary that the
fundamental right to property be Te-
moved from the Constitution.

I do not object to a careful review
of the working of the Indian Consti-
tution and removal of such difficulties
ang defects ag have been experianced
in these 25 years. But every effort
mu-t be made to see that the demo-
cratic charac'er of the Constitution is
not driluted I am for constitutional
chinges and my party, the DMK, has
been repeatedly nressing for constitu-
tional amendment, rf al] these years.
So T would welcome any amendments
to the Constitution for implementing
the «ocialistic policies. But the basic
structnre of the Constitution, such as
tiie parhamentary system of govern-
men; angd its federa] character, should
remain undisturbed. While T welcome
th.. change in the rigidity of the Con-
stitution, nothing should he done which
would disturb  hasic structure of
*ha Constitution. By basie structure,
I mean the legislature, the executive
and the judiciary. I also feel, among
others. that a constitution should not
he looked upon as a static document
that merely lays down the necessary
rround rules for running the country’s
parliamentary system but it is a live
instrument that hag to be revised at
reasonable intervals of 20 or 25 years
to meet the requirements of the
changing situation.

Regarding federalism and Centre-
State relations, T want to say some
thing. Soon after the Constitution
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began to work, there was a

realisation of the strong dm
of the Centre, not only on general
policies but also in the spheres to
which exclusively belonged to the
States and the tendency on the part
of the Centre {0 exercise control over
the States drashically affecting the
autonomy of the States. Strong feel«
ings have becn voiced against the atti-
tude of the Centre in curtailing the
poweis of taxation enjoyed by the
States heiore the introduction of the
Constitution snd the manner in which
the zeatre hag been interfering with
the powers of the States ever since.

Only cne guclation, On the 17th
June 167 presenting the Budget to
the lez's ature of Tamil Nadu, our
great lcader, Anna said:

“The Constitution hagq already
provided for considerable concentra-
tion ¢! powners in the hands of the
Central Government, Through a
new ingtitution which was beyond
the key of the architects of the
Constitution, the centre hag acquir-
ed stil] larger powerg causing con=
cern about the position of the States,
This new development relates to
economic planning, The powers
which the Central Government have
assumed in regard to mobilisation,
allocation and pattern of utilisation
of resources for tha plan have re-
duced the States to the status of
suppliants for aid from centre...”

Last point about judiciary and I
have finished Logically and practi-
cally the Constitution requires one
authority to resolve all constitutional
igsues. Now we are aware that our
Constitution provides a judiciary with
independent powery for the purpose.
This system should continue. Nowa.
days much has been talked about do-
ing away with the independent judi~
ciary. If thie executive is vested with
this power, it will have in effect an
absolute vote power. So, the inde-
pendent judiciary should continue.

With these words, I thank you.
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, PROF. NARAIN CHAND PARA-
SHAR (Hamirpur): I rise to support
the Besolution introduced in this
Housa by Shri Unnikrishnan, He hes
done yoommn'y service to the task of
constitutional development in this
country by presenting this Resalution
&t a time when the people are also
_;akinginwmcomtitutinml re-
orms.

The panstitution is @ gymbol of the
aspirations and hopeg of the people
and when 1 look at the Constitution
the first word that come to my mind
in the preamble is ‘Justice’. It 15
significant—Justice—social, economic
and political. Social comes at the
first place, economic at the second and
politica] at the third. Justice comes
before liberty, equality and fraternity
because if justice js denied, there can
neither be any libarty, nor equality
nor fraternity. Taking my cue from
this I plead a constitutional reform
should be initiateg in the naiure of
not tinkering with one Article or ano-
ther but as a whole with the entire
Constitution to see that the spirit with
which this Constitution was adopted
bv the Constituent Assembly on 26th
November, 1949 should he promoted
in the times to come.

I want to ask a fundamenta]l ques-
tion—whan the courts have the power
under Article 328 to challenge the
very election which represents the
will of the people, the soverignty of
the people, in the form of the election
of the representatives being sent to
the House, I fai]l to understang how
the Parliament ig supreme When a
person represented by a million peo-
+ple is being deniedg of the opportunity
to sit in this House simply becuuse he
has to attend to his petitions which are
being discussed day in and day out or
debated for petty reasong in the courts
of law, I think, to think that Parlia-
ment is supreme is only a wishful
shinking. So, ] want that thiz Article
329 should be enlarged and part (b)
of it should be deleted snd the true
sovereignty of this House and the will
of the people showld be restored end
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When the delimitation of constitu-
encies which is the basig of the entire

seen that the time has come when we
must understand very clearly as to
what we mean by sovereignty

Articla 144 says that all authorities
of the country, civil or otherwise
should aig the Supreme Court, and
Article 141 declares that a law in this
country shall be the one as declared
by the Supreme Court

The word ‘declared’ ig significant
It is not as framed but in the process
of time certain brains have come in
this country which have given more
connotation to the word ‘declared’
than it requires lexicugraphically or
semantically or even otherwise
through usage. They have trieg to
see that the Supreme Court not onfy
declares law. not only interpret: law
but makes law on the basiz of prece-
dent, which process is, of course, a
fraud on this Constitution. I would
like to suggest that the Constitution
should he reviewegd in such a manner,
it should be amended in such a man-
ner as provided in Article 368—that
the entire Constitution reflects the
supremacy of the Parliament, resiorcg
supremacy to the people and also en-
sures justice, social, economic and
political to the poorest section of our
society and also to those who are liv-
ing in the remotest area of our coun-
try. T want that & new Article 371
(g) after (f) should be added to make
it binding on the Parliament and the
Government of Indig to provide ade-
quate funds for the uniform deelop-
ment of the entire country und for
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the balanced development of all the
regions of the country which have not
been given their due, Constituted as
a federa] system of States and Union
Territaries, this system cannot provide
for those aress which have poor Fre-
presentation in the House, The re-
presentativeg of the people, whether
they are living in far-away snow-
bound areas or in areas which have
Union Territories, or araas which hve
np legislature, whatever that may be,
they should have their views freely
reflected in this House, X say, not oniy
reflected in this House, But respected
in this House. And this cannot be
guaranteeq unless the Constitution
ensures social and economic planning
in this country which is in tune with
ihe spirit of the Constitution, which
seeks to give to the country ang to
the countrymlen of this great nation,
justice, social, economic ang politicai
1 support the Resolution and I call
for s framework in which the entire
Constitution is thoroughly reviewed
ang radically altereq in order to suit
the spint of the timas and also to
fulfil the aspirations with which this
Constitution was adopted on the great
day, the 26th November, 1849.

SHRI K. NARAYANA RAO (Bo-
billi}: Mr. Chairman, Sir, the Reso-
Jution moved by hon. friend Mr
Unnikrishnan is timely. I wish to
make a fow observations on this.

The hon. Prime Mimsier Shrimati
Indira Gandhi has called for ® natio-
nal dialogue on the desirability of
meking changes in the Comstitution
sn that we can have a clear picture
emerging out of it The Resolution
moved by Shri Unnikrishnan is there-
fore timely, as I said.

Sir, T do not want to make a iong
gpeech on this matter, The hon. Prime
Minister's call for national dialogue is
not confined to examination of =0y
particular provision of the Consﬁt?-
tion, or group of provisions, but it
related to the examination of the
whole working of tise ConstHution for
the past 25 years, That is to say, we
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have to gee the totality of the -
tioning of the Constitution te fmmfe
whether any changes are NeCcessary.
There are varioug functionarieg  or
creatures of the Constitution, We
have got tg examine how they have
been working for the last 25 years.
We have to see in what particular
legal contxt this Constitution was
framed. Without meaning any dis-
respect Lo the tramers of the Consti-
t!..ttmn. I wish to say this, At that
time they had certain limitations
when they frameq the Constitution
The poltical thinking and the legal
thinking of those times were totally
different from what they are today.
At that time, the ympact of the so-
cialist countries on other countries,
that js. the developing countries, was
not there. This was totally ahsent
then. Now that these are available,
we have to think of changes in the
Constitution, in the light of these
developments which have taken
place.

The second point which I woulg like
tu state is this. This js regarding the
Lasic structure of the Constitution.
The question s, to what extent we
can go The Supreme Court ruled
that Parliament cannot alter the basic
structure of the Constitution. Now
the issua is whether we have to con-
fine ourselves to this basic structure.
Suppose we are confronted with a
situation that the basic structure
has to be changed, what are we to do?
My submission is thiz We have to
get out of the situation We have
come to the conclusion that we need
<ome hasic structural change and we
cannot do it under the present provi-
sjons  Therefore we have to bring
ahout new provisions,

We should have a total revision of
the Constitution. It iz not enough if
we change this provision or that pro-
vision or g bunch of provisions. What
we can do is, we can bring about a
{otally new Constitution by which we
can get out of the difficulties put by
the Supreme Court Judges in the
Keshavananda Bharati case,
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With these words, I wish the Law
Minister shouly reflect the suggestions
of mine for the provision for revision
of the Constitution. We can act on
the revised provision for the revision
of the Constitution and not under the
amending provision under Art 368 of
the Constitution.

MR, CHAIRMAN: T have got two
more Members in the List and then
the hon_ Minister and Shri Unnikrish-
nan will speak.

Is it the peasure of the House that
we may sit for thirty more minutes?

SEVERAL HON. MEMBERS: Yes,
Sir.

MR, CHAIRMAN: Then, we shall
git upto 18—30 hours.

sft aurelt AR et (FYR) .
swrafa agm, ot ag fa= @
¢ fr dfeam woon oifgd a1 W
aTwar wfgd | wfae, ag faam Faman
gwifraaTd, #11 wrT A T AT
WAT 9T ! ST I qIIHT I FTEST

m@ ¥, faam IR @ E o
& "9 ggt wfan e Y ae
§ a1 TW o W AFT §)

e afewre ;7 ¢ 7 wifas
wfawre 7z & fr wrowr @3 wser
wAr O, AR T AT gt Sy
g7 FAT § AT 47 WA KT D AT
&1 ¥ ifes wfewcae
21 o & frew aft =& wifsay
¥ @ o os i grel 9@ AgAc
g wor W F @ ? o
garar wifers wigwre ag & fe oaw
gt ¥ I, W ¥ & Ak w*
o, ark wgw ¥ & ak W
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W, ameT oot WY § qu o
Tg Atfew wfewre A &

A Eay § B ¥ 8, vefud
Tor Wi Sfeem wwd wg ) e
griel Ol ff frerawar &1 @
fre griwkd o1 R w7 s vl
@ Qe W afsariz Wi
faem o FTd for w O W and
wi € A 3 o e gy ol

o @ ad W Afes s
w155 AWl ¥ o q v fAg
o ey § akfaed & ww &
e & @ &) qurIR Y wAw
¥ £ AR AT § A wud
g Enar & A gue 729 famr smar
t

gz afam gaf @ aamor wr qr
f& gO FATN B g fadm, Afer
A far @ 3 e oAk
T g T § Ay wdfiT W wE
grar o ¥ dfqam Er aEEAE
a? o T TN aEw W) WA
¥ 9% o T oy Teir g
# X T FTE WT AW A gAR
T Aed €1 ww W v ifg
t oy N oIT R s fredmm
diggtr ¥ ¥ ' WIWEAT
Ir Wnf & fAg & & W
g frawt RA ams 2 oW
qrF F9IT AE &1 WY W@ faw w4
T ATEr T A &, QF OF FWTT AV
e et &, dframaa & fed
@ Tt g § o W oA E,
ok Gy 8, famd o opam A
g, foi faorf af ot & fewr
g Fr g gx dwr Y W,
gfaa™ ®1 gt € grawwar 39
wrfaf @ & 4
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W v A qewmaiw sd § fiv
swft gfe whit #t @i Y
A w7 vy wiwwre & 1 o Sy
g § fr e ¥ ww o
¥ gw gfaem w T IR
ol I wY wrow A W@
fecamar ew # agq A

& eaaer ¥ 77 wEfe @
gfaaw #1 Frr a1 gAY
war, Tawmw, d7 @ qOw gy
S T A g A e, A
I w7 wgw faar A, feedt W
9 waT g% fon a7 |

f euWist awg qwg fe
Tg WS AT 5 ¥t 1 Femar
gfagr § 1 oa fod wore 2w wqat Y
BT T 9 TET &, AY weAT T
R ¢ a4 TET WA T
THa § ) oifFaTIE % §% AT W am
A g WEA T T E TR
FAC AFAT FT AT ATE Y ¥ -
s ag A AT W i e wfqam WY
FTAT ITT YA GUA ;Y 1w
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g wig* ¥ W@ TEw
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w, ditare § 20 gar wifer sui-

»7 KA FT R 2w W g af fear
& g W e, W wre § A
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fe anrd gfme o™ & e ¥
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AR FRTTT TR AfrerT aror o
FETA FAT oY Wraame 1 s sty &
w7 aft 21 17 A g
¥ gfmar & auraw ¥ S weamE
frar 8, 4¢ frgm 7ma & @A
&, Y7 33 w7 gy ey, afew wifwant
T § ¥w owwr 77 Ay fmiw
FGT NBA R W 3N wNa W
ax fratr & @7 =7 § O gwr
aferer & qF GF wwTS Y FWAT gAY
g fv & arfaere et Rare,
grevzriaEar s sy ¥ fad =18
T g za @ Efrwrra sl A
™R o e @t s & arz
HTR AT &1 NG §T A sayfew
¥ ger & o5 qer i o W 8
g 17 WM F WO A g riEAr ¥
g fed> gy, @t 5T 37 qW
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37 ¥ f@ wra ¥ WAl wY sweq
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Prig@c wmmreqar fear g iy
o faTr oA At Qudt Pf 1

THE MINISTER OF LAW, JUS-
TICE AND COMPANY AFFAIRS
(SHRI H. R. GOKHALE): Sir, this
debate h#s gone on for quite some-
time, on the last occasion and today.
And it was appropriate because the
Resolution which Shri Unmkrishuan
has brought forward is no doubt very
important, and as members have
said—1 join with 1inem—we should
really be very grateful to him for
having brought this Resolution and
given an opportunity to this House
to discuss this very vital and funda-
mental issue which is pow the sub-
Ject matter of a cdehate in the entire
country, But more than the debate
outside the House, a debate in the
House has a special and more 1m-
portant significance It iz from that
point of view that T very much wel-
come this Resolution hetpe before the
House for discussion, Without any
mlubitions or limitatiop as to time,
it has been dmcussed at great length
giving gg long an opportunity as pos-
wible to all members of the House

The Resolution is not only import-
ant but it 15 very well-thought-out
also I do not want to read it For
example, 1t highlhights the fact that
we have to take into gceount the
experience of the last 26 years: 1t
highlights the fact tha! significant
changes are called for j; the consti-
tutional framework: it highlights the
fact that amendments, and ag he puts
it particularly, in the natrre of pro-
p¥rty rights should be carried out.
Hp does not forget, and rightly, that
the preamble and the Directive Prin-
ciples of State Policy of the Consti-
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Therefore, although I did not read
it, I have virtually reproduced every-
thing in it because I thought that
this bears re-emphasis that the mate-
rial aspects of the question have al-
ready been dealt with in the Resolu-
tion, In the light of this well-
thought-out Resolution, the discus-
sion also was in iell-directed chan-
nels, although I canmot say that every
speaker added something new; there
was quite g lot of re-emphasis on
the same points, as ig natural on a
subject like this. Therefore, without
naming any particular member, with-
out trying to reply to any particular
member, I will deal generally with
the issues which have been raised.

Now, the first and foremost ques-
tion, about which I have gpoken a
number of times before outside on
different platforms and here too, is
the question of the supremacy of
Parltament 1 have said, and 1 re-
peat. that the people of India, and
therefore. the representatives of the
penvle of India who are sitting here,
wil] not tolerate, whatever may come.
sny erosion of thiz principle that
Parliament in this country is sup-
reme and will remain supreme, and
anv other body, howsoever high, will
have no authority to encroach on
that supremacy. An attempt was
made. not today but on the last occa-
sion by one or two speakers, with all
respect to them, to twist the issue and
to divert the attention of the people
through their speeches in this House.
For example one hon. Member asked:
by supremacy of parliament do you
mean that a money Bill can be
passed in the Rajya BSabha while
under the Constitution a money Bill
has to be introduced only in the Lok
Babha. I just carmot believe that the
ton, Member who spoke did not

understand the whole concept but
to my mind ¥ appeared that ke
wanted to channelige it in a direction
away from the main issus, supre-
macy of parbament, When we speak
of the supremacy of Parliament what
we really mean ig that in respect of
its legislative and other functions,
Parliament will be supremes and its
decisions and resolutions will mot be
questioned in any other forum. It did
not mean that Parliament itself
adopts a cerlain framework, adopts &
constitution or passeg a resolution
and it will flout its own legislation or
flout the provisions of the constitu-
tion which it has itself passed. 1
think therefore it waz an unfortunate
attempt to argue in a direction which
really tried to run away from the
main issue. So, I repeat that when
1 szay supremacy of Parliament. I
mean that Parliament is supreme in
the discharge of its legislative func-
tions, including its legitimate right in
the exercise of its constituent power,
namelv., amending the Constitution.
That is what i= meant by supremacy
of Parliament. No reasonable per-
son who tries to understand the issue
will argue that Parliament hag that
supremacy to flout its own constitu-
tion which it has made by the requi-
site majority or by the requisite pro-
cedure which the constitution lays
down

Some attempts were made by an-
other hon, Member. I am not saying
that the issues are not important.
What I am saying is that an attempt
was made to create a sort of a scare
in the minds of the people If the
power is given for amending the
constitution or to have a fresh look
at the constitution, it was stated:
what would happen to the provisions
of the constitution with reference to
the protection given to the minori-
ties What happens fo the protec-
tion given in respect of religious be-
liefs, right to worship and so on and
so forth? We have been discussing
these issueg all along and I do not
think that it has been in the minds
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of anyone that such basic things as
the secular character of the constitu-
tion, republicaniam, democratic cha-
racter of the constitution should be
trifled with at any stage. I presume,
not only do 1 presume, I can also say
with confidence, that it is not the
intention to do anything which will
deprive the minorities of the legiti-
mate rights which had been given to
them under the constitution, There-
fore, I say that it was really an
attempt to scare away people by say-
ing that s parliament was allowed
to amend the constitution, what will
happen to the minority religious
groups or other religious groups? It
is really beside the point. Nobody
ever, thought or said that the basic
things which we have agreed to,
namely, we will have a secular state,
a republic, we will have a democra-
tic gtructure, will be tampered with.
1 have no hesitation in saying that
their rights and protection would be
there.

When we made the 25th amend-
ment of the Constitution, we made
an appropriate amendment in the
amendment at a later stage when we
realised that a certain protection
given to the minorities ought to be
preserved, This showed that these
things should not be trifled with. But
this does not mean that there should
be, as somebody said, two categories
of citizens. There are Dbasic things
in which all citizens must be govern-
ed by the same yardelick. Subject to
this, subject tn the broad principles
that we must maintain the secular
character of the country, we must
maintain the republic, we must main-
tain the democracy, etc., we must
have 5 Constitution which will en-
able us to go ahead in the direction
of the fulfilment of our objective of
socialism about which there can be
no two opinions 1 can say with a
certain degree of confidence that any
change which may have to be made
will not affect these basic things.
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A lot was said, for exemple, sbout
judicial review. 1 iy true I have
bean speaking sbout it myself, other
responsible people also have been

almost everyone in Parlia-
ment also spoke about it and almost
unanimously everyone said, there
should be some re-thinking on the
scope and powera of judicial review.
I do not think anyone at any time
ever said that it was the intention to
abolish the courts, do away with the
judiclary or not to enable the judi-
ciary to review certain mumtters. But
there is a near consensus in the
country that on the basis of the ex-
perience gained in the last 26 years,
a time has come to think whether it
is necessary or not to reconsider the
scope, the ambit, the powers of the
courty in respect of what is known
as judicial review, I do not want
to pinpdint any article; we know the
ariicles. This is not to say that there
will be no courts or no power io re-
view anything. Any constitutional
amendment which will be thought of
will] no doubt include consideration
of the guestion as to whether the re-
levant articles relating to powers of
judicial review ought to be appro-
priately zaltered so that such impedi-
ments or road blocks as had been
created in the past and as are heing
created even now almost every day,
are not allowed to exist in the future.
I do not want to prejudge the issue.
1 have said, the Prime Minister has
said and everybody has waid that this
is a matter of such vital importance
and it is not merely the close pre-
serve of the lawyers to say that this
or that should be done. Mr.
Unnikrishnan haz also said it and 1
agree with it. Although lawyers dn
play and will have to play an import-
ant part, it is not as though lawyers
alone can be the ultimate deciding
power in this matter, because this is
a matter which affects the entire peo-
ple of the country. Though lawyers
are expressing their opinions now
more frequently and I am glad about
it, I wish people in' other professions
like teachers—not merely law teach-
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ers but other teachers—professors,
writers, artistes and everyone con-
cerned, should be involved in this
process of taking a decision ag to
what is good and what is not good.
I do expect such a participation in
this debate will take place, Only
then can this debate be meaningful
and effective. As I said, I do not

want to prejudge the issue, I really
do not know what we are going to
do. It ig wrong to say that we will
do this or that, when we ourselves
are saying that we are looking for-
ward to hearing the views of the
people and we want g debate to take
place on this.

Therefore, while we may have a
preliminary idea of certain things, we
may have been preparing and doing
some exercises jn certain directions,
it does not mean that we will not
respond to what comes out when it
is thought that what hag come out
is legitimate and ought to be accept-
ed.

Sir, I am very sorry that some
Members, fortunately they have gone
away, talked of democracy. They said
that you did this and you did that
and how in this atmosphere, how can
a debate take place, But do we not
respond to what comes out when it
not very long ago, when these very
peaple who are talking of democracy
had been creating obstacles and obs-
tructions in the functioning of demo-
cracy jtself? Now, I am not saying
in any derogatory manner but they
quote democracy; even Satan quoted
the Bible. The point is this that §f
we really intended that the democra-
tic procesy should function, we should
have expected of them to have be-
haved differently when what they
called s real frecdom—although 1
do not believe that real freedom have
gone away—were in existence? But
what was being done? Was it really
lhe exercise of freedom or was it
indulgence in licence? Freedom at
mmy fime cannot mean the freedom
lo destroy the basic values of demo-
Tacy itself. And If it comes to thaf,
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1 have no hestitation in saying that
such licence which seeks to destroy
democracy, will be curbed and des-
troyed by legal and constitutional
methods,

I agree with my friend, Shri Mava-
lankar that he is not behind bars.
Why? Because he has been using
this Forum properly howsoever, he
may have disagreed with us. We
have no objection to anybody dis-
agreeing with us. opposing us, point-
ing out to us that here we are right
and here we are wrong. He is free
to enter the debate and we will listen
to him with great respect. There are
people like him outside the House who
can enter the debafe on this and many
other issues. But what do we expect
of those people who, when the debate
wag possible not only on this issue
but on many other issues, used that
so-called freedom....

SHRI K. S. CHAVDA (Patan): He
cannot hold any meeting in Ahmeda-
bad.

SHRI H. R. GOKHALE:. Why not?
He is entitled 1o hold a legitimate
meeting  Surely, he is not required
to speak in Ahmedabad only. I do not
think anvbody will prevent Mr, Ma-
valankar from speaking in any legi-
timate meeting.

Some mention was made about a
meeting in Calcutta. I must confess
that I do not know the full details.
But last time, the same hon. Member
had referred to another meeting, not
with reference to discussion on cons-
titutional changes, but some other
meeting that was planned by him, T
do not know. Last time, he spoke in
a meeting in respect of the unfortu-
nate death of Chou-En-lai. Today,
he spoke off a meecting in respect of
discuscion on constitutional reforms.
What is it? 1 am not justifying any-
body who does not allow legitimate
and peaceful meetings from taking
place, but I do not think, it has so
happened. I can vouchsafe that when
legitimate peaceful democratic meet.
ings are held by democratic means,
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those meetings are held and they
should be allowed, and they are being
allowed to be held, and democracy
to that extent is completely as it wa.
before or perhaps better than before.
Here, in Parliament, for example, I
wonder whether we would have been
able to hold this debate at all in this
way if the old situation had conti-
nued.

One important suggestion was made
with regard to the electoral process.
We wil] consider it separately. In
fact, when we moved the amendment
last time, subject to correction, I did
indicate that in England while it was
true that there was a forum consist-
ing of judges whp decided this. the
ultimate decision was that of the
Speaker. It findicates the fundamen-
tal principle that the power of con-
trol cver the electoral processes is
that of Parliament. We may not
necessarily copy what is happening
in England. We need not; but the

question is that it is an important
matter. on which we should give
thought. I am glad that my friend

has raised this question. At the app-
ropriate time, we will be able to say
something on it. Most of these things
have been said, Mr. Unnikrishnan’s
points have also been dealt with by
some of our friends, to a fuller ex-
tent. My task has been lightened. I
do not want to add anything further.
I want to request Mr. Unnikrishnan
not to press his Resolution, but to
withdraw it; not because I am not in
agreement with the principles behind
it, but because we ourselves are say-
ing that there should be a debate,
which we want to hear. If Parlia-
ment  passes a Resolution on this
question, we would really be fore-
stalling a debate. To the extent the
hon. Members have expressed their
views, it is going to help that debate.
Therefore, the hon. Member’s Reso-
lution has served more purpose than
what it would have served had it
been passed. As such I request him
to withdraw the Resolution, while at
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the same time
bringing it.

thanking him for

SHRI K. P. UNNIKRISHNAN: Mr.
Chairman, Sir, at the outset, I can as-
sure you that I do not want to take
more time than is neecssary; and I
shall confine my remarks in reply to-
certain brief observations. I am deep-
ly indebted to many hon. Members
and grateful to the hon. Law Minis-
ter, Mr. Gokhale, for taking part in
what I thought, was a significant
matter to be debated at length by
this House. I am also thankful to
the House for having given me its in-
dulgence for nearly 5 hours and 45
minutes. I am thankful to all those
who have participated in this de=-
bate

My main purpose in moving this
Resolution, as 1 had emphasized while
introducing it last time, was that if
the Constitution were the result of
social experience—and te specify it
and put it in a betier way—the ex-
perience of working a  Constitution
alone should guide us while dealing
with it—and noathing else. We cannot
call the Constitutional provisions “pri-
mordial transcendental” or anything
of that kind, 25 ociie of our learned

Chief Justices had referred to the _

Fundamental Rights, in a controver-
sial judgment. My only purpose was
to seek significant changes to seek a
review, or, more than that, to call for
a national debate; and to initiate that
debate in this House. I do not want
to go into many other detai's and
points refered to by many hon. Memi-
bers here. would say that primarily,
my idea was to> pu”: a proper focus on
the debate on the need and desirabi-
lity of having constitutional changes,
or changes in our constitutional
framework.

That is why I hag r.ol specified any-
thing further; my friends Mr. Dag
and Mr. Naik had asked me about it
I am sorry they did not understanc
the purpose nf my Resolution. I woulc
only briefly refer to certain things. 1
am glad that Mr. Gokhale has refer-

.

Iy

o
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red to certain remsrks made by two
hon, Members last time; and I would
refer to cerfain remorks made by one
distinguished Memrber who was a
Member of the Constituent Assembly,
Mr. Frank Anthony, Mr. Frank Antho-
ny said—and right'y so, that ours
fs a constitutional democracy; but he
turther said that the most distingui-
shing features—or the only distingui-
shing featura—of this Constitution—
are the separation of powers and ju-
dicial review. There wax nothing else
in this Constitution! Seperation of
powers, ag a politicul doctrine at a
particular point of time and history;
did evolve in Europe, It was accepted
by democracies and it found expres-
sion in varioug Constitutions, but this
was not to be a permanent penacea.
Unfortunately, Mr. Frank Anthony is
not a political scientists; he is a law-
yer! Never hac it been suggested that
by the doctrine of separation of
powerg it is presumed that State
powers are put in water-tight com-
prtments, that you cannot move one
from the other, or that vou have to
confine the whole thing into water-
tight compartment!

MR. CHAIRMAN: I our Consti-
tution there is »o scperation of pow-
ers.

SHR] K. P. UWNIKRISHNAN: 1
was about to remarks that; I am
thankful to you,

I am sorry that Sari Frank Antho-
ny tried to divert the whole debate
by taking it in a different direction
by referring to the various cases re-
garding minority rights in our Consti-
tution. Primarily what I wanted to
emphasise and what [ claim has found
acceptance in this House, I would say,
ig that Constitution iz a political ins-
trument. The validity of the Cons-
titution, I would further comtend, is
extra-legal; it is not merely legal, it
is extra.legal.

But what is the most important
thing about law, the legal processes
and wmore so about the Constitution, I

would say is its socinl acceptance, If
the Constitution 1z rot accepted by
the Sociely then it can po longer be
valid! Even if the spirit of the Cons-
titution is not accepted, az we have
seen in thizs Houz~, as we have seen in
this country in jecent months unfor-
tunatelv, it ties to derail the whole
system, it tries to derail the whole
Congiitution 1tsell. So, the most im-
portani pein' 1 would empha<ize about
the Constitution 1s that its socia! ae-
reptance must be preserved, and  to
preserve its social arceptance we will
have to move with the times, in res-
ponse to the changing rhythms of so-
cial values.

I am glad Shri Stephen referred to
the constituent powers of the Parlia-
ment.  An assert'on of thcse powers
is very vital for the preservation of
demorracy in (M8 couniry,

I am sorry, Sl Somnath Chatter
jee referzed to the whole amen ling
process m a wAav as though we have
bren dealing with changes in  the
Constitution in o frivolous manner, 1
would say thit it was an insu't to the
House to say thar we are dealing with
this question in g I'ght-hearied way.
He also referred to the special protec-
tion given to certain laws by placing
them in the Ninth Schedule. If the
House in its wisdom found it necessary
to include certain law: in the Ninth
Schedule and give ther special proe
tection: it was only because we felt
it was necessary to preserve the sys-
tem iself, 20 that the system itself
dig not get derailed znd that the sys-
tem was not used ps an instrument
to sabotage the system itself,

Similarly, on the question of judi-
cial review, it has never been my
conception, eni I do not know if a
proper understanding of my Resolu.
tion can take any Member to such &
logical conclusion—that I wanted the
abolition of the judiciary! I mever sajd
it in my speech, nor could it be de-
duced from any of my references
either, What I said, as rightly pointed
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out by Shri Gokhole and earlier by
you, Mr. Chairman, in your contri-
bution, wag that we have to find the
parameters of judieal review and also
find out how far thz judicitry can go.
If the Constituent Assembly in its
wisdom, or the Parliament in its wis-
dom hag made some provisions, as
pointed out by Shri Jawaharlal Nehru
in the Constituent Assembly, we are
not binding our successive genera-
tions. If the House in itz wisdom
finds it necessary to go in for some
changes, we will have to do so.

It is also an mausing thing to note
that while for a constitutional amend-
ment in this House we need two-
thirds majority, the entire amendment
can be dismissed in half a sentence
and hulf a minute Ly » single Judge
Bench of the Supreme Court, which
to me is a faatustic principle! So,
while paying ths: well.-deserved tri-
butes %0 the founding fathers of this
Constitution, I wouid say that judi-
cial review must have its limitations.
Even in countries lihe Australia Ca-
nada and elsevvhere we have found
that the whole process of judicial re-
view, the mcaning ond content put in-
to it has been cresting problems
So. I would repea\ my earlier plea
that articles 32, 141 and 228 will have
to be gone intn in detail and review-

The question has been raised re-
garding the right of property, Un.
fortunately, evea some of my friends
on this side have misunderstood me!
It is mot my idea that there should
be no legal righ”. »f property. I cer-
tainly want legal rightr of property.
Mige is aot ¢« Utoplan or anarchist
idea of abolishing preperty or having
communes or anvthing of that kind.
The only idea was. as I quoled Jus-
tice Hidaya‘ullah last time, that it
was unnecessarv to have put the right
of property in the fundamentnl rights
chapter of the Constitution, The en-
tire legal history of the last 26 venrs

492

ever xince tha Supreme Couri came
into being snd the decisions of iha
High Courts snd the Supreme Court
will bear me out, I am sura, that this
has to be luken out of thai chapter
because primarily property, without
geiting into any Kind of debate on
any dogma, I would say is the result
of social intercourse and it has to be
regulaled by the State, and it will also
have to be regulated also by executive
action. There can be no running away
from this fact, and that is why I
would say that 1 waec surprised to lis-
| ten to Mr. Somnath Chatterjes talk-
ing abou! “what remains of the re-
manants of property rights®; after
amendments to the article 31!

I do not know if he is a Marxist,
though he is in that party, but he talk.
ed today more like a lawyer, a liberal
intelectual, and also as a prisoner of
his own party for the sake of politi-
cal ronvenience of his party and a
prisaner of the system which probab-
ly is beneficial 10 him! As I said, my
idea was oniy that this right should
be taken out of the chapter on funda-
mental rights.

Another important area which I
would hke to emphasize is that of
Centre-Siawe relations, I should have
thought that some of my friends would
have raised these vitul questions be-
cause there are a number of questions
hike Central and State finances, the
role of the Finance Commission etc.—
I am glad that vou Mr, Parashar
mentioned it—ang ulso the question of
regional ymbalances, It affects the
federalizing precess which is a con-
tinuing process, it affects the federal
features of the Constitution, it affects
“he whole svatern because the Union
of ourc js not like any other federal
syitem becouse I would say that un-
damentally we are ro many different
cultural entities! When I say this
I hope nobody will misunderstand me.
It is a fact of Indion histary  that
right from the Bhoktl movement to
this day there huve been powerful as-
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iwertive regional culturs] fordes operat-
ing in this sab-continemi. It was our
.misfortune that our neighbour did not
~uigerstand this and i resuited in ils
Jbreak-up. So, I would say that “here
are areas of nationa] activity which
have to be co-ordmeted ang planned,
and that 13 why we have a Planning
Comission, an instrument which 18
outside the purvisw of the Constitu-
tion. May be because the Planning
+Commission cam= 1nto being after the
Constitution and we could not ¢on-
ceive of the nature and rightful
sphere of its cctivities, it could not
find a constitutional place, butl would
say that, as has been pointeq out by
a few friends, we can combine the
functions of the Planning Commission
and the Finance Commisgion, and such
a Planning Commirsion must be given
‘a permanent place in the Constitu-
‘tion 1tself.

A lot has been guid abowt the de-
mand for autonomy. However learned
‘he may be, Justice Rajamarmar, who
went intp the question ar a result of a
resolution of the Tamil Nadu Assem-
bly, completely misunderstood the
idea and concept of the Union itself.
"The word “Union”, I am sure you will
bear me out, has a particular signifi-
cance m the context of our Constitu-
tion So, when we demand “auto-
nomy”, it must be put in  proper
focus und in ibe background of the
Union. Unfortunately, our friends
who have been campaigning for “au-
tonomy" have ultimately turned out
to be the encmies of the Union, and
from that s*ep 1t 15 cnly another step
towards their own earlier pet theory
of secession, I would demand more
powers for the States But also mn
teertain spheres, T weuld demand more
‘powers for the Union. That is why
"I say, these changes can be under-
taken when a proper review is made.
What we arc <eeking is, harmony, not
homogenuity; unity, not uniformity,

We will have *o put down also the
forces of linguistic chauvmism and
fight these anti-national elements. Re-

garding the strengthening of our se-
cularism. 1 am giad that Mr Gokhale
has made thit point, that these forces
will have %o he pul down ruthelessly.
I would urte upun the Government
that some of the cinmunal parties will
have to be permanently and constitu-
tiona ly banned. Formution of such or-
ganisations w1l huve %n be considered
even as an anti-national act by the
Stute.

Before 1 conelude, I would say, as
M:  Kokhale suggested elsewhere,
there should also be a chapter of fun-
damental duties of citizens and +hat
will be a useiul addition to our Cons-
titution But I am not merely con-
tent with changes in the Constitution.
The Rules of Procedure of this House
will have to we changed, modified and
the Parhament itself re-structured.
Everything wiil have to be gone into,
All aspects of legal framework will
have to be gone mto. I hope, in the
new climate that prevails in the
country, we will be able to do it.
After all, a pohity evolves and fulfils
itself, We have 1eached & point where
we have to have a dile with our own
destiny. and promises tc fulfil, I am
glad that my hen friend, Shri Amar-
nath Vidyalankar referred to Vishnu
Purana 1 have also found one quota.
tion from Upamshads. It says:

“Law is the king of kings, {ar
more rigid ang powerful than them;
there 1s nothing lngher than the law;
by 1ts wide piowess as by that of
the highest monach; the week shall
prevml over the strong”

That is ihe bacic icea. I hope, in our
deliberativns 1n this very House, dur-
ing the davs to come, we will be able
to adopt -ura toncepts by which we
can bring . bout neressary changes.

In deference (o the request of the
hon. Law Mimster, I withdraw my
Resolution, I, unce #guin, thank every-
one who has taken part in the dis-
cussion. i
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MR. CHAIRMAN: Is it the plea-
sure of the House that the hon, Mem-
ber be allowed to withdraw his Re-
solution?

HON, MEMBERS: Yes.

The Resolution was, by leave, with-
drawn.

18 38 hrs.

RESOLUTION RE.

MULTINATIONAL CORPORATIONS

SHRI H. N. MUKERJEE (Calcutta-
North-East): AIr. Chkairman, Sir, I
beg to move:

“In view of the latest disclosures

i several countries of the subvers
slve-end corcupling activities of the
multinational corporations, this
House urzes upon Government to
exercise *he utmost vigilance against
this menace which confronts all
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developing countries and to tode-

concrete measures {g bar the entr:

into the nation’s eccromic life. of

foreign ang particularly U.S, mulsi-.,

nationals.” e e

~
Perhaps, Sir, 1 shall be permitted’
to continue the next day,

MR. CHATREMAN: Yes. The hon.
Member may ccntinue the next day.

SHRI B. V. YAiIK (Kanara): Sir,
théfe is an amendment of mine.

M3J. CHAIRMAN: Not now, He:-
has just formally nioveg his Resolu-
tion.

After his sp2ech is over then only
you can move your amendment, The:
House stands adiourned to meet again
on Monday at 11 A M.

18.40 hrs.

Lok Sabha then adjourned till Ele-
ven of the Clock on Monday, April!
5, 1975/Chaitra 16, 1898 (Saka)
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