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 ताज्जुब  होगा,  भत्ते  खुद  भी  झाश्यय  है
 कि  इस  देश  में  कोई  सरकार  है  था  नहीं  1
 आज़  जनता  का  विश्वास  उठता  चला  णा
 रहा  हैं  7  उस  गांव  में  रात  के 12  बजे  दो
 सवर्णों  की  हत्या  हुई  1  रात  को  2  बजे

 से  लेकर  सुबह  7  बजे  तक  एक  भी  पुलिस
 कर्मचारी  मौके  पर  नहीं  पहुंचा  जबकि

 पुलिस  की  चौकी  वहां  मौजूद  है  कौर  थाना
 भी  डेढ़, दो  कलो  मीटर  दूर  है।

 च्  शोम  मेहता  :  2  किलोमीटर  है  ।

 श्री  सरयू  पांडे  :  अगर  पुलिस  रात  के
 i2  बजे  की  उस  हत्या  के  बाद  मौके  पर

 पहुंच  जाती  तो  न  ये  दो  हरिजन  जान  से
 मारे  जातियों  ते  सारा  गाँव  जलाया  जाता
 मगर  पुलिस  ने  इस  बात  का  पूरा  मौका  दिया
 कि  उन  हत्यारों  के  बाद  एजी टेशन  हो।
 वे  सभी  लोग  वहां  इकट्ठे  हुए  1  जिस  समय
 वे  हरिजनों  को  जान  से  मार  रहे  थे,  उस समय
 पुलिस  का  एक  झफंमर  वहां  पहुँच  चका  था
 प्रौढ़  डंडे  बाडी  के  पास  खड़ा  था

 इस  तरह  की  घटनाएं  पाये  दिन  सारे
 देश  में  होती  रहती  हैं।  राज  हरिजन  हमारे
 बेश  में  दूसरे  दर्जे  क ेनागरिक  माने  जा  रहे  है  1
 ते  उनकी  सुनवाई  अदालत  में  होती  है,  न
 थाने  में  होती  है  कौर  त  उनके  प्रति  लोगों  का
 ठीक  व्यवहार  होता  है।  उनकी  बहुत  सी
 समस्याएं  हैं,  उनको  पाल  भी  मंदिर  में  नहीं
 जाने  दिया  जाता,  कूचों  पर  पानी  नहीं  पीने
 दिया  जाता  |  राज  भी  कई  क्षेत्र  ऐसे  हैं  जहां
 परिजनों  से  गुलामों  की  तरह  काम  लिया
 जाता  है  t

 आप  जामकर  a  कि

 हम  लोगों  के  जिले में  कुछ  स्थान  ऐसे  2  जहां
 प्रद  हरिजनों  को  पूरे  जीवन भर  बन्धक  रखा
 बता हैं,  उन  पर  कर्जा  होने  के  कारण  पूरे
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 परिवार  को  खरीद  लिया  जाता  है  कौर
 थोड़ा  मजदूरी  देकर  जानवरों  की  तरह
 उनसे  काम  लिया  जाता  है।  यही  बजह  है  कि
 कलियां  में  कोटवां  नारायणपुर  गांव  में
 और  हमारे  इलाके  के  हरिजनों  मे  मुख्य
 रूप  से  सेंसेशन  और  परेशानी  पैदा  हो  गई  है  t
 वे  समाज  के  बेईमान  हालात  में  रहने  के  लिये
 तैयार  नहीं  हैं।  मगर  प्रपोज  इस  बात  का  ,

 है  कि  हमारे  संविधान  में  सरकार  को  जो  जिम्मे
 दारी  दी  गई  है,  उसको  यह  नहीं  निभा  पा
 रही  है  ।

 हमारे  सं  विधान  मे  यह  वात  कहीं  गई
 है  कि  हरिजनों  को  मुख्य  रूप  से  जिम्मेदारी
 केन्द्रीय  सरकार  की  है।  केन्द्रीय  सरकार  को

 चाहिये  कि  इस  समर परा  को  हाथ  में  ले  ।  हमारे
 संविधान  में  यह  भी  कहा  गया  है  कि  हरिजनों
 के  लिये  मुख्य  रूप  से  अगर  राज्य  सरकारे
 काम  नहीं  करती  है  तो  उनको  केन्द्र  से  दायरे-
 स्टीव  दिया  जा  सकता  है  |

 MR.  CHAIRMAN:  The  hon.  Member
 may  continue  his  speech  tomorrow.
 We  will  now  take  up  Half-an-Hour
 discussion.

 —— ~

 37.30  hrs.

 HALF-AN-HOUR  DISCUSSION
 APPOINTMENT  oF  JUDGES  OF  SUPREME

 Court  45७  Hicg  Courts  \

 PROF  MADHU  DANDAVATE
 (Rajapur);  Mr:  Chairman,  Sir,  whem
 Justice  A.  N.  Ray  was  appointed  the
 Chief  Justice  of  India  superseding
 three  eminent  Supreme  Court  Judges,
 a  great  debate  commenced  in  the
 country  and  joining  that  great  debate,
 Shri  Jayaprash  Narayan  had  issued  a
 statement  and  he  had  made  a  con
 structive  suggestion.  At  a  later  stage, he  wrote  a  letter  to  the  Prime  Minister
 on  9th  June  973  and  appealed  to  the
 Prime  Minister  that  she  should  sup-
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 port  the  appointment  of  a  Parhamen-
 tary  Committee  consisting  of  repre-
 sentatives  of  all  the  parties  sn  Parlia-
 ment  whose  function  will  be  fo  consult
 pinion  including  the  opinion  of  emi-
 ment  jurists  in  the  country,  the  Bar
 and  other  important  personalities  and
 experts  in  the  country  and  after  that,
 recommend  to  Parhament  well-defined
 norms  and  guidelines  to  be  observed
 fn  the  appointment  of  the  Chief
 Justice  and  Judges  of  the  Supreme
 Court  as  well  as  Hugh  Courts  Sir,  on
 the  basis  of  that  very  constructive  sug-
 gestion,  I  had  asked  an  unstarred
 question  No  65  on  the  389  February
 4975  and  I  tried  to  find  out  from  the
 Government,  what  was  the  response
 of  the  Government  to  this  constructive
 suggestion  that  was  made  by  Shri
 Jayaprakash  Narayan  I  knew  the
 allargy  of  the  Government  for  Shr:
 Jayaprakash  Narayan,  and  therefore,
 I  did  not  mention  the  name  of  Shr
 Jayaprakash  Narayan  T  only  out
 forward  the  contents  of  that  sugges-
 tion  and  I  was  rather  shocked  and
 surprised  to  find  that  the  hon  Minister
 had  said  that  the  existing  practice
 evolved  in  accordance  with  the  pro-
 visions  in  the  Constitution  had  worked
 satistactorily,  and  that  theretore,  the
 question  of  accepting  the  proposal  did
 mot  arise  at  all  Sir  I  would  like  to
 point  out  at  the  very  outset  that  there
 have  been  certain  honoured  conven
 tiens  im  the  country  as  far  as  the  ap-
 peintment  of  Chief  Justice  of  India  x8
 cencerned  Sir,  in  1950,  the  Supreme Court  of  India  was  established  All
 the  previous  twelve  appointments were  no  doubt  in  conformity  with  the
 principle  of  seniority  that  was  adhered
 te.  There  was,  of  course,  apparently ene  exception  and  that  was  of  Justice imam  who  was  incapacitated  by  a
 waralytic  stroke,  and  therefore,  resign. ed  the  day  Justice  Gajendragadkar was  appointed  But,  in  the  case  of
 the  other  appointments,  this  principle of  senionty  was  rigidly  adhered  to.
 Str,  in  a  federal  set-up  where  there
 are  regional,  communal  and.  Linguistic
 tensions  where  there  are  political

 that  should  have  been  adhered  tw.
 But,  this  particular  principle  एके
 violated  during  the  supersession  of
 the  Supreme  Court  Judges  on  हैज़
 occasion  of  the  appointment  of  Justios
 A  N  Ray  as  Chief  Justice of  the
 Supreme  Court.  Unfortunately,  Gov-
 ernment  took  shelter  behind  the  Fe-
 commendation  of  the  Law  Commission.
 I  wish  to  point  out  to  you,  Sir,  that
 the  Law  Commission’s  Report  was
 quoted  by  the  Government  out  of
 context.  The  Law  Commission  em-
 phasised  in  its  recommendations,  on
 Pages  37  to  40  and  pages  75  to  77  of
 Volume  I  of  its  Fourteenth  Repert  on
 ‘Reform  of  Judicial  Administration’,
 that  succession  to  the  office  of  the
 Chet  Justice  cannot  be  merely  by
 semority  but  a  healthy  convention  can
 be  established  to  appoint  a  suitable
 person  -please  note  here  the  wordings,
 Sir  and  thereafter  Government  might
 act  accordingly’  Again,  the  Law
 Commisaion’s  Report  emphasised  that
 if  the  semor  most  puisne  judge  fulfils
 the  requisites,  there  is  no  objection  to
 his  bemg  appointed  to  fill  up  the  post.
 The  Law  Commussions  Report  which
 was  quoted  by  the  Government  on  the
 occasion  of  the  supersession,  remained
 completely  neglected  for  long  38  years
 They  did  not  remember  the  Law
 Commussion’s  recommendation  at  all,
 and  sufficiently  before  the  appoint-
 ment  of  the  new  Chief  Justice  of  the
 Suprene  Court,  they  did  not  tel]  the
 country,  they  have  accepted  this  re-
 commendation  of  the  Law  Commission
 and  that  henceforward,  the  seniority
 principle  would  not  be  accepted,  as
 the  sole  principle  Sir,  I  am  not  one
 of  those  who  would  always  insist  that
 seniority  alone  is  the  sale  criterion
 and  the  sole  norm  for  appointment.
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 I  have  not  only  quoted  the  Law
 Commission’s  Report  but  I  will  quote
 what  Shri  Seervai  had  written—pro-
 bably  the  Hon.  Minister  would  feel
 embarrassed  by  it—in  his  monumental
 book  Constitutional  Law  of  India.  On
 page  009  he  says:

 “The  provisions  for  the  appint-
 ment  of  the  Chief  Justice  of  the
 Supreme  Court  and  _  the  Chief
 Justices  of  the  High  Courts  do  not
 call  for  any  discussion  since  by  con-
 vention  the  seniormost  judge  is
 appointed  Chief  Justice.  The  con-
 vention  is  based  on  the  view  that  on
 the  whole  the  interests  of  judicial
 administration  are  better  served  by
 eliminating  the  exercise  of  discre-
 tionary  power  in  the  appointing
 authorities  than  b  the  search  or
 the  best  man”.

 Shri  Seervai  is  not  consided  a
 retrograde  or  right  reactionary;  in
 modern  parlance  he  is  an  eminent
 jurist  and  this  is  his  viewpoint.  There
 is  the  danger  of  political  patronage
 and  pressure  being  applied.  There  is
 suspicion  that  appointments  are  based
 on  favouritism  and  patronage.  If  that
 is  so  it  would  undermine  the  indepen-
 dence  of  the  judiciary  and  the  judiciary
 would  get  denigrated.

 I  would  just  like  to  quote  a  few
 instanees.  When  the  supersession  of
 the  Judges  took  place  and  Justice
 A.  N.  Ray  was  appointed  as  the  Chief
 Justiee,  suspicions  were  expressed  in
 certain  quarters  that  probably  Justice
 Hegde’s  claim  was  set  aside  because
 in  the  famous  election  petition  case
 agtinst  the  Prime  Minister,  he  issued
 an  interlocutory  order  in  which  he  had
 Made  certain  remarks  which  were
 damaging  to  the  Prime  Minister.  Many
 people  felt  on  that  occasion  that  this
 was  ene  of  the  factors  that  might  have
 created  an  animus  against  Justice
 Hegde  and  as  a  result  his  claim  might
 have  been  set  aside.

 I  would  quote  another  precedent  as
 as  the  High  Courts  are  concerned

 because  the  subject  matter  of  the
 ‘discussion  does  mot  relate  only  to
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 judges  of  the  Supreme  Court  but  also
 relates  to  appointment  of  judges  and
 also  the  Chief  Justices  of  High  Courts.
 I  would  quote  one  significant  illustra-
 tion  in  the  case  of  Punjab  and
 Haryana.  Punjab  and  Haryana  have
 a  famous  High  Court.  Shri  Mahajan
 was  Chief  Justice  from  April  i974  to
 May  l0,  1974.  After  him,  the  next
 seniormost  person  was  Justice  P.  C.
 Pandit.  His  was  the  legitimate  claim
 in  term  of  the  seniority  principle,  but
 because  Shri  Pandit  and  the  Chief
 Minister  of  Haryana,  Shri  Bansi  Lal,
 were  not  on  good  terms—in  fact,-  there
 was  almost  enmity  between  the  two—
 it  was  suspected  by  the  entire  legal
 fraternity  of  Punjab  and  Haryana  and
 by  all  legal  luminaries  that  the  super-
 session  of  Justice  P.  C.  Pandit  and
 the  appointment  of  Shri  Narula,  who
 was  a  comparatively  junior  judge,  was
 motivated  by  political  considerations.
 On  the  day  the  supersession  took  place,
 there  was  a  total  strike  of  lawyers  in
 Punjab  and  Haryana.  This  is  another
 instance  which  shown  that  sometimes
 political  pressures  and  patronage  com~
 pletely  destroy  the  independent  char-
 acter  of  the  judiciary.

 Now,  I  will  quote  a  very  happy
 instance.  All  of  ug  should  be  proud
 about  it;  I  am  sure  our  friend,  Shrj
 Gokhale,  would  also  be  proud  of  ié.
 On  the  occasion  of  the  election  of  the
 President  of  India,  on  behalf  of  the
 Opposition  parties  I  went  to  a  Justice
 Hidayatuflah.  We  wanted  to  ask  him
 whether  he  would  be  prepared  to  be
 the  Opposition  candidate  for  the
 residential  office,  He  modestly  declin-
 eq  the  offer,  and  at  the  same  time,  he
 told  us  about  a  very  valuable  experi-
 ence  which,  I  think,  will  heighten  the
 glory  of  free  judiciary  in  the  country
 Justice  Hidayatullah  told  me  on  that
 occasion

 “When  I  was  sitting  on  the  Bench,
 the  Chief  Minister  of  Maharashtra,
 Mr.  V.  P.  Naik,  approached  me  and
 Said  that  after  my  retirement,  he
 would  offer  me  the  highest:  post  of
 Lokayukta  in  Maharashtra,  He  told
 me,  ‘this  is  the  highest  post  in  our
 State  and  we  would  like  it  to  be
 Offered  to  you’  oe
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 [Prof.  Madhu  Dandavete]  In  the  book  of  Judges
 Justice  Hidayatulla  then  told  the  by  Kuldip  Nair,  on  page  32,  a  very
 former  Chief  Minister,  Shri  फ  P.
 Naik:

 “gyen  when  I  wag  functioning  as
 a  judge,  I  had  made  up  my  mind
 that  when  I  retire  I  would  not  accept
 any  patronage  from  Government
 because  if  I  decided  to  accept  any
 job  or  post  from  Government,  even
 while  sitting  on  the  Bench  before
 retirement  I  woulg  always  keep  my
 eye  on  the  job  I  am  likely  to  get
 after  my  retirement”.

 Hats  off  to  this  great  judge  who  has
 maintatned  the  high  traditiong  of
 judiciary  in  this  country.  We  woulda
 like  that  to  be  continued,  If  seniority
 tg  rejected  and  well.defined  norms  are
 not  accepted,  it  ig  very  likely  that
 political  pressures  and  elements  of
 patronage  would  be  introduced  while
 appointing  judges.  It  would  not  be
 relevent  to  point  out  that  members
 of  the  Law  Commission  like  Mr,  M.  C.
 Setalvad,  former  Attorney  General  and
 Justice  Chagla  have  also  condemned
 the  supersession  of  judges

 On  24th  June  1973,  a  very  interest-
 ing  news  item  appeared  in  the  Sunday
 Standara  given  by  UNI:

 “Law  Commission  Member  Justice
 द  R.  Krishna  Iyer,  who  is  a  Judge
 of  the  Kerala  High  Court,  is  to  be
 appointed  a  Judge  of  Supreme  Court
 goon.  Disclosing  this  to  newsmen
 have  today,  Kerala  Chief  Minister,
 Shri  con  Achuta  Menon  said  that  the
 Union  Government  had  sought  the
 concurrence  of  the  State  Governor
 and  the  Chief  Justice  of  the  Kerala
 High  Court  in  this  matter.”

 Mr.  Menon’s  disclosure  was  highly
 objectionable  since  ff  was  improper  on
 his  part  to  anticlpate  the  concurrence
 of  the  Chief  Justice  of  the  High  Court
 fven  before  receiving  the  concurrence
 of  the  Chief  Justice  of  the  High  Court
 this  Communist  Chief  Minigter  sup-
 ported  by  the  Congress,  had  the
 termarity  to  announce  to  the  press  that
 he  was  likely  to  be  appointed,  When
 all  the  norms  are  fleuted,  these  are
 the  things  that  will  take  place.

 intersting  footnote  ig  there:
 “At  the  oath-taking  ceremoty,

 Shri  Kumaramangalam  went  to
 Justice  Ray  and  told  him  jocularly
 “Such  posts  are  a  reward  for  politi-
 cal  services  rendered”.  Justice  Ray
 replied;  “I  do  not  recall  rendering
 any  political  service  to  anybody  ex~
 cept  to  truth  and  justice.”

 Ot  course,  Shri  Kumaramangalam  said
 it  with  a  sense  of  humour,  but  I  am
 more  happy  at  the  reply  given  by
 Justice  Ray.

 Justice  Hidayatullah  himself  made
 a  very  interesting  comment  after
 supersession.  He  said,  if  supersession
 takes  place  at  thig  speed  and  in  this
 manner,  we  will  have  the  category  of
 judges  in  the  country  who  will  not  be
 “forward  looking”  but  who  will  be
 “looking  forward”,  Since  the  Govern-
 ment  ig  the  biggest  litigant,  probably
 many  judges  would  be  keeping  thejr
 eye  on  the  jobs  that  Government  is
 likely  to  offer  and  as  a  result,  the
 very  institution  of  a  free  judiciary
 will  be  completely  destroyed.

 What  Shri  Jayaprakash  Narayan
 hag  suggested  in  a  very  constructive
 manner  is  the  correct  type  of  ap-
 proach.  Even  the  mention  of  his
 name  evokes  laughter  in  some  people,
 but  he  has  made  a  very  constructive
 proposal.  Even  he  does  not  gay  that
 seniority  is  the  only  principle.  Even
 if  you  want  to  review  seniority,  do  it,
 but  some  concrete  principle  has  to  be
 evolved  so  that  the  people  and  the
 judicial  fraternity  in  the  country  have
 the  confidence  that  ali  the  appoint~
 ments  are  not  made  in  an  arbitrary
 way  but  are  made  on  the  basis  of
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 whether  it  will  not  pe  desirable  te
 have  one  more  safety  valve,  namely,
 that  even  when  the  appointments  of
 judges  are  made  on  the  basis  of  cer
 tain  principles,  it  is  better  that  these
 decisiong  are  ultimately  ratified  by
 Parliament.

 If  these  appointments  are  to  be  rati-
 fied  by  the  Parliament,  in  that  case,
 {t  may  be  possible  that  as  a  result  of
 the  debates  and  discussions  that  take
 place,  those  debates  and  discussions
 will  act  ag  a  deterrent  against  those
 who  want  to  introduce  the  elements
 of  patronage,  politica,  pressure  and
 manipulation.  If  this  is  eliminated,
 in  that  case  the  glory  of  free  judiciary
 in  the  country  can  be  restored  and
 with  that  perspective  I  initiated  this
 diseussion.  T  hope  and  trust,  the  hon.
 Minister  of  Law  who  himself  comes
 frem  the  fraternity  of  judges,  will  he
 able  to  offer  some  constructive  solu-
 tions  to  the  problem  that  we  have
 posed  and  he  will  not  treat  the  entire
 problem  merely  in  a  partisen  way
 Thank  you.

 MR,  CHAIRMAN;  Shri  kK.  M.  Madhu-
 kar.

 SHRI  MADHU  LIMAYE  (Banka):  **

 MR.  CHAIRMAN:  Nothing  will  ge
 en  record  except  what  Shri  K.  M.
 Madhukar  saya

 की  कितना  'मिथ्  मजबूर'  (केसरिया)  :
 सीतापति  महोदय,  हमारे  विद्वान  माननीय
 खाद्य  दण्ड बल  जी  ने  सीनियर  सोशिलिज्म
 की  बात  कही  है  कौर  जय  प्रकाश  नारायण
 के  झूस्यवाद,  टोटल  रेवोल्यूशन  की  बात  भी
 है  प्रसंग  में  जा  दी  है,

 सभापति  महोदय  :  भाप  केवल  प्रश्न

 पूछिए,  भाषण  मत  कीजिए  ।

 श्री  कमला  मिश्र  मधुकर'  ;  मैं  प्रश्न

 ही पूत  रकम  हूं  ।  मैं  मह  कह  रहा  हूं  कि  हाई

 कोर्ट  ओर  सुप्रीम  कादो  के  जजों  जा  हुए
 हैं  वह  यह  बताते  हैं  कि  हमारी  जुडिशियरी
 जा  देश  का  रख  है,  देश  की  जा  आवश्यकता
 है  उसके  अनुरूप  नहीं  चल  रही  है  शर  इस
 लिए  वह  हाई  टाईम  अपने  देश  के  लिए
 क्यों  नहीं  इस  बात  पर  विचार  किया  जाय
 कि  जब  समाजवाद  का  लक्ष्य  आप  ने  रखा
 है  ता  जैसे  समाजवादी  मुल्कों  में  सुप्रीम  कोर्ट
 के  जजेज  का  या  जुडिशियरी  का  सिस्टम
 चलता  है  उस  ढंग  से  उसी  सिस्टम  को  अपने
 यहां  भी  एलाऊ  किया  जा  सकता  है  या  नहीं  ?
 झगर  एलान  किया  जा  सकता  है  ती  क्‍या
 सरकार  इस  बात  के  लिए  काई  विशेषज्ञ
 कमेटी  समाजवादी  देशों  का  भेज  रही  है  जिस
 के  जरिए  इस  बात  की  जांच
 पड़ताल  की  जाय  कि  उन  देशों  का  सिस्टम
 झपने  देश  के  लिए  कितना  उपयुक्त  है  कितना
 अनुपयुक्त  है  ?

 साथ  ही  क्‍या  यह  बात  भी  सही  है  1: उ
 सरकार  का  इस  बात  की  जानकारी  मिल
 चुकी  है  कि  जा  सामाजिक  उद्देश्य  हैं  देश  का
 उसकी  पूर्ति  करने  में  विभिन्न  स्तरों  पर  राज
 हमारी  जुडिशियरी  बाधक  हो  रही  है  ?
 उदाहरण  स्मगलरों  का  छोड़ने  के  सिलसिले
 में  श्राप  का  मिल  चुका  है  ।  तो  क्‍या  ऐसी
 बात  नहीं  हो  सक  है  कि  न्यायापालिका
 के  लोगों  का  भी  भ्रोर  सुप्रीम  कार्ट  के  लोगों
 का  भी  चुनाव  ही  हो  ?  जब  दज्डबते  जी  कह
 रहे  हैं  कि  व्यापक  रूप  रखा  जाय  ता  सबसे
 व्यापक  रूप  मैं  रख  रहा  हूं  कि  चुनाव  ही
 इनका  क्‍यों  न  हा  ?

 दूसरी  बात--न्याय  पालिका  की  स्वतंत्रता
 का  ध्  यह  हता  है  कि  जा  सामाजिक
 लक्ष्य  है  वंश  का  उसके  विपरीत  पीसने  दिए
 जाएं  शौर  उसका  हनन  किया  जाय  ?  क्‍या
 यही  इसका  मतलब  हित  है  ?  हम  चाहते
 है ंकि  मानवीय  मंत्री  जी  चमक!  समझाएं  कि  इस

 *  Nie  Recorded.
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 स्वतंत्रता  का  च्  क्या  यही  होता  &  कि  जो
 केश  के  लक्ष्य  हैं  जिनकी  शोर  वेश  बढ़ता  चाहता
 है  उस  में  य ेजज  लोग  बाघक  हों  ?

 भी  भलबत्व  डांगी  (पाली)  :  सभा-
 पति  थी,  जब  श्री  ए०  एन  ०  रे  की  एप् वाइ-
 डिमैंड  के  बाद  हुए  कुछ  बुद्धि  जीवी  लागों  ते
 रिंग  पिटीशन  की  और  कहा  कि  यह  पृष् वॉन्ट
 हर् बेंट  गलत  किया  गया  है,  कानून  के  खिलाफ
 किया  है,  उसका  क्या  परिणाम  निकला  ?
 इस  लोगों  के  द्वारा  जो  बहुत  बढ़ा-चढ़ा  कर
 बातें  कहीं  गयी,  जिस  पर  यहा  इस  सदन  में
 घण्टों  चर्चा  हुई,  काफी  खर्चा  हुमा,  उसके  बाद

 बहू  माना  गया  कि  स्वरन  टेस्ट  ने  जी कदम  उठाया

 है,  बह  ठीक  उठाया  है--क्या  यह  वात  सही
 है?

 दूसरा  सवाल--करभी  दण्डव्ते  जी

 आ्रा्भ्यूमेश्दत  कर  रहे  बे---मैं  जानना  चाहता
 हैं  कि  जब  ला  कमीशन  ने  अपनी  रिपोर्ट
 दें  बी  और  यह  बतलाया  कि  सी निया रिटी
 के  प्राधार  पर  एप्वाइस्टमेन्ट  नहीं  होना
 चाहिये,  उसकी  पिछली  सेवायों,  उसके
 निर्णय,  उसकी  युग-बर्ष  कौर  दृष्टिकोण
 चह  जो  भाषण  देता  है--इत  सारी  बातों  को
 ध्यान  में  रख  कर  चीफ़  जस्टिस  का  एप्वाइन्द-
 कमेन्ट  होना  चाहिये--क्या  राज  भी  वही
 प्रोसीजर  लागू  है  या  नहीं  -  जब  भी  चीज़
 जस्टिस  का  एप्वाइन्टमेंन्ट  होता  है  तो  क्या
 उसके  पिछले  जजमेन्दस  का  देखा  जात  है,
 उसके  तरह-तरह  के  भाषणों  का  देखा  जाता
 है---इन  सब  बातों  का  देखने  के  बाद  एप् वा इस्ट-
 बेल्ट  किया  जाता  है  या  वह  तरीका  ठीक  है  जो
 इन्होंने  बल लाया  है  कि  पालियामेन्द्री  कमेटी
 बने  ?  कया  झपके  सामने  किसी  पार्टी
 नें  कोई  ऐसा  प्रोसीजर  ले-डाउन  किया  है
 जिसकों  ज्ञापन  एप्रीशियेट  किया  हो  कि  उस
 प्रांसीजर  के  भ्राता  पर  चीफ़  जस्टिस  या
 हाईकोर्ट  के  चीफ़  जस्टिस  का  एप्याइम्ट-
 कमेन्ट  हो  |
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 तीसरी  बात--भ्रमवश  कही  रौफ  जस्टिस
 को  से बाये  खत्म  हो  जाती  हैं  दौर  देश  को
 उनकी  संवादो  की  जरूरत  ही  तो  कया  उन्हें
 ब्र पित  साबित  में  लिया  जायगा,  उनको
 सर्विस  में  दोबारा  लगाने  में  क्या  दिक्कत
 है

 SHRI  P.  G.  MAVALANKAR  (AD
 medabad):  Mr,  Chairman,  Sir,  I  am
 very  glad  this  Half  an  Hour  Discussion
 takes  place  today,  because  the  subject
 under  discussion  ig  very  vital  and
 very  topical,  and  I  must  congratulate
 my  good  friend,  Professor  Dandavate,
 for  raising  this  question.  As  Henty
 Sidgwick  has  said,  the  place  of  judi-
 Ciary  in  the  scheme  of  things  is  more
 Profound  than  prominent;  because,
 the  impact  the  judges  make  on  the
 democratic  polity  ig  so  greag  that
 whatever  they  do  hag  q  direct  and
 indirect  bearing  on  the  lives  of  the
 people,  their  rights,  their  liberties  and
 so  on,  Therefore,  it  is  important  that
 judges  of  the  Supreme  Court  and  of
 the  High  Courts  in  our  country  are
 upright,  independent  and  impartial,
 because  these  judges  are  the  custo-
 dians  of  our  rights.  And,  indeed,
 when  if  ig  a  matter  of  a  written  Cor-
 stitution,  as  we  have  in  thig  country
 because  we  ate  a  ‘federation,  then
 under  the  written  Constitution,  the
 judges  act  quite  often  as  the  guardian
 angels,  because  it  is  they  who  really
 protect  the  fundamental  rights  of  the
 citizens,  ag  enshrined  in  the  written
 Constitution.

 Take  the  example  of  the  United
 States,  where  they  have  a  written
 Constitution  and  where  the  judges  are
 appointed  by  the  President.  Thete
 one  of  the  judges  has  said  “We  are
 guided  by  the  Constitution,  but  the
 Constitution  is  what  we  judges  make
 it”,  Therefore,  when  {t  comes  to  the

 has  hag  the  opportunity  of  appointing
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 ag  many  as,  I  believe,  four  judges,
 during  bis  term  of  office  to  the  Su-
 preme  Court  of  the  United  States.
 Though  these  appointments  were  made
 jn  a  particular  climate,  the  conven
 tiong  in  the  judiciary  were  such  that
 when  it  came  to  the  question  of  in-
 dictment  of  President  Nixon  those
 very  four  judges  were  part  and  parcel
 of  the  entire  judiciary  and  passed
 strictures  ang  judgments  against  Pre-
 sident  Nixon  and  ultimately  he  had
 to  resign.

 Therefore,  I  want  to  ask  the  Minis-
 ter  whether  the  answer  he  has  given
 is  really  the  answer  that  he  honestly
 believes  to  be  true.  The  proposal  in
 the  question  was;

 “for  obtaining  opinion  including
 opinion  of  the  Bar  end  eminent
 jurists  to  recommend...”

 The  answer  says:
 ‘No  Sir.  The  existing  practice

 evolved  in  accordance  with  the  pro-
 visions  of  the  Constitution  has  work-
 ed  satisfactorily.”

 How  can  Government  be  judges  in
 their  own  case  whether  the  appoint-
 ments  made  by  them  so  far  are  satis-
 factory  or  not?

 Ig  it  not  a  fact  that  today,  one  or
 two  persons  only  decide  the  appoint-
 ments  of  the  judges  of  the  Supreme
 Court?  Ig  it  not  true  that  all  kinds
 of  abuse  of  power  may,  therefore,  take
 place?  When  power  gets  concentrated
 io  the  hands  of  one  or  two,  is  it  not
 dangerous,  and  more  particularly
 when  the  Prime  Minister  appoints  the
 Chief  Justice  ang  then  says  that  she
 hes  consulted  the  Chief  Justice?  Will
 mot  leaving  the  prerogative  of  deciding
 the  appointments  of  Judges  to  one  or
 two  persons  lead  to  the  loss  of  health
 of  democracy?

 ‘Therefore,  is  it  not  desirable  to

 Jwiges  (HAH)
 three  from  the  fudiclal  side  make
 these  appointments  go  that  checks  and
 counter  checks  can  work  effectively?
 I  understand  that  in  some  States  of
 our  country  there  ig  already  some
 king  of  an  unwritten  but  well-establ-
 shed  convention  by  which  the  Chief
 Justice  of  the  particular  High  Court
 does  consult  two  of  his  seniormost
 colleagues  with  regard  to  the  selection
 of  judges  in  that  court.  It  only  means
 that  if,  instead  of  one  man  deciding,
 More  than  one  decides,  it  becomes
 better  because  then  there  is  less  con-
 centration  of  power.

 PROF.  MADHU  DANDAVATE,  The
 Law  Commission  has  actually  recom-~
 mended  it.

 SHRI  P.  6,  MAVALANKAR;:  There-
 fore,  an  urgent  review  of  the  appoint-
 ment  of  the  judges  is  absolutely  essen-
 tial  in  the  interests  of  the  health  of
 democracy  and  the  fundamental  rights
 of  the  citizens  of  this  country  whose
 rights  are  ultimately  to  be  protected
 by  an  independent,  upright,  honest
 judiciary  having  impartiality  and  in-
 tegrity.

 THE  MINISTER  OP  LAW,  JUSTICE
 AND  COMPANY  AFFAIRS  (SHRI
 ले,  R.  GOKHALE):  The  discussion  s0
 far  gave  the  impression,  which  I  think
 is  wrong,  that  the  judiciary  today  is
 not  independent.  Actuelly,  even  after
 the  appointment  of  Chie*  Justice  Ray,
 of  which  so  much  was  made,  the
 Supreme  Court  as  well  ag  the  High
 Courtg  have  given  a  large  number  of
 judgements  which  show  that  the  judi-
 clary  is  ag  independent  as  it  ever  was
 before.  It  ig  pot  right  to  say,  as  Mr.
 Mavalankar  said,  if  I  understood  him
 correctly,  that  it  is  in  the  hands  of
 one  person,  either  the  Prime  Minister
 or  some  other  person,  to  make  these
 appojntments.  It  ig  not  so.  The  prac-
 tice  which  has  been  obtaining  for  the
 last  25  years  and  even  before  under
 a  Government  of  India  Act  under
 slightly  different  conditions  {ig  in
 existence  today,  and  hon,  Members
 know  thaf  article  336  in  respect  of
 Supreme  Court  judges  ana  article  आगे



 375  Appointment  of
 Judges  (HAH)

 [Shri  H.  R  Gophale]
 im  respect  of  High  Court  judgeg  are
 the  two  articles  which  govern  the
 appointment  of  judges  and  Chief
 Justices  of  the  High  Courts  and  the
 Supreme  Court.  On  a  mere  reading
 of  these  articles  it  will  be  quite  clear
 that  no  one  person  can  make  an  ap
 pointment  either  of  the  High  Court
 judges  or  of  the  Supreme  Court  jud-
 ges  There  is  a  built-in  ooligation  to
 consult  at  various  levelg  belore  an
 appointment  is  made.
 48.00  hrs

 In  the  cas:  of  aoppintment  of  a
 judge  of  the  Supreme  Court,  there
 ig  an  obligation  to  consult  the  Chief
 Justice  of  India  In  the  ०३४१  of  ap-
 Ppointment  of  judges  of  the  High
 Court,  there  78  an  obligation  to  con-
 sult  the  Chief  Justice  of  the  High

 Court,  the  Governor  of  the  State,  tne
 Chief  Justice  of  India,  and  then  the
 Government  of  India  recommends  and
 appointment  is  made  by  the  Presi-
 dent.

 There  are  no  instances,  ag  far  as  I
 know,  in  tht  Supreme  Court,  where
 an  appointment  has  been  made  not
 only  without  consulting  the  Chief
 Justice  of  India,  but  against  his  ad-
 vice.  And  this  is  not  only  after  the
 appointment  of  Chief  Justice  Ray  but
 has  been  so  even  before.  Till  now,
 aH  appointments  have  been  made  on
 the  advice  of  the  Chie¢  Justire  in  the
 Supreme  Court,  and  al]  appointn.cnts
 in  the  High  Court  are  made  m  con-
 sultation  with  the  Chief  Justice  of
 the  High  Court  coneerned,  in  eoneu’-
 tation  with  the  Government  of  the
 State,  ag  the  Constitution  indeed  re-
 quires,  ang  in  consultation  with  the
 Chief  Justice  of  India,  and  finally  by
 the  President  on  the  advice  of  the
 Government  of  India.  All  appoint-
 ments  are  made  after  these  elaborate
 buift-in  restrictions  are  strictly  ad-
 hered  to  Therefore,  it  is  not  nght
 to  say....  (Interruptions).

 There  was  no  guch  constitutional
 obligation  in  respect  of  appointment
 of  the  Chief  Justice  ef  India,  and
 unfortunstely,  the  ह...  Member  same
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 after  the  speech  of  Prof.  Madhn
 Dandavate.

 All  these  things  have  been  raised.
 I  am  going  to  refer  to  it.

 SHRI  SHYAMNANDAN  MISHRA
 (Begusarai),  You  want  to  say  that
 you  are  strictly  adhering  to  tha
 Constitution.

 MR.  CHAIRMAN,  He  has  no  right
 to  ask  questions.

 SHRI  H  R.  GOKHALE  All  night
 I  will  not  reply  |  am  sorry  that  है
 have  replied  You  have  given  the
 ruling  earlier  that  no  one  should  ask
 questions.

 There  was  a  petition  in  the  High
 Court,  Mr.  Daga  asked,  challenging
 the  appointment  of  the  Chief  Justice
 of  India  in  which  this  point  and  otaer
 points  were  raised,  and  cvery  ont
 knows  that  the  petition  was  Jismusa-
 ed  by  the  High  Court  and  there  is
 an  appeal  pending  78  the  Supreme
 Court  and  in  course  of  time  it  will
 decide.

 Sir,  an  attempt  is  made  again  to
 taise  the  whole  discussion  on  the  ap-
 pointment  of  the  present  Chief  Jus-
 tice.  This  matter  hag  been  discussed
 at  length  in  this  House,  in  the  other
 House,  and  if  I  recall,  and  I  think  J
 am  right,  this  House  had  overwhelm--
 ingly  supported  the  action  which  the
 Government  had  taken.

 (Interruptions)

 SHRI  P.  G.  MAVALANKAR:  No,

 (Interruptions).

 SHRI  H.  R.  GOKHALE:  Of  course,
 you  are  not  the  House.  This  House
 had  overwhelmingly  supporied  द,

 (interruptions).
 PROF,  MADHU  DANDAVATE:  ...

 (interruptions),  There  will  be  dark-
 ness....

 Uniterruptions)
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 ME.  मे.  8.  GORHALK;  All  light  is
 Fal  that  side  and  there  is  darkness  on
 thig  side!  That  is  the  presumptton.

 SHRI  SHYAMNANDAN  MISHRA:
 Constitutional  obligation  does  not
 lead  to....  (Interruptions)

 «SHRI  H.  R.  GOKHALE:  Ag  far  as
 wnstitutional  obligatiun  ig  concerned,
 t  means  that  so  far  as  this  House
 8  concrned,  all  decisions  are  taken
 y  a  majority,  as  far  कि३  possible,  by
 )  consensus;  if  not  by  consensus  by

 e  majority.  That  is  the  constitutional
 obligation.

 (Interruptions)

 SHRI  SHYAMNANDAN  MISHMA:
 By  a  majority  which  js  a  simple
 majority?

 (Interruptions)

 SHRI  H.  R.  GOKHALE:  Excepting
 in  the  case  of  constitutional  amend-
 ment  where  also  it  is  a  majority,  al-
 though  special  majority,  it  is  a  majo-
 rity  and  nothing  else.

 Sir,  I  do  not  know  what  transpired
 between  Mr.  Nayar  and  Mr.  Hidaya-
 tullah  in  their  private  conversation,
 and  I  do  not  wish  to  comment  on

 that.

 (Interruptions)

 PROF.  MADHU  DANDAVATE:
 Are  you  not  proud  of  the  comment....

 (Interruptions)

 SHRI  H.  R.  GOKHALE:  |  am  proud
 of  the  fact  that  it  is  not  looking  for-
 ward  to  anything  afterwards.  I  am
 mure  it  does  not  apply  only  to  Chief
 dustice  Hidyatullah;  it  applies  to  all
 other  judges.  Therefore,  it  ig  not
 mecessary  to  single  out  Hidyatullah
 for  that  purpose.

 Sir,  there  is  a  reference  made  to
 gome  observations  regarding  this  and
 what  transpired  between  late  Mr
 Kumeramangalam  ang  the  present
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 Chief  Justice  Ray.  I  am  sorry  that
 Mr.  Kuldip  Nayar  has  referred  to  this
 after  Mr,  Kumaramangalam  's  death,
 who  wag  not  there  to  confirm  or  con-
 tradict  this.  But  I  can  say  this  be-
 cause  I  have  read  the  book,  and
 there  are  so  many  things  which  are
 said  about  me  and  about  other  deve-
 lopments  at  that  time.  And  the  least
 that  I  can  say  is  that  the  narration
 of  events  contained  in  Mr.

 = Nayer’s  book  is  by  no  means  a
 accurate.  I  can  definitely  gay  because
 he  hag  referred  to  so  many  things,
 which,  to  my  knowledge,  did  not
 happen  particularly,  when  they  refer
 to  my  participation  in  certain  parts
 of  the  controversy.  References  to
 those  acts  of  omissions  on  the  part
 of  the  Law  Minister  are  not  at  all
 accurate.

 PROF.  MADHU  DANDAVATE:
 Chief  Justice  Ray  has  not  cantra~
 dicted.

 SHRI  H.R  GOKHALE:  Chief
 Justice  Ray,  rightly,  replied  at  that
 time,  ‘I  only  believe  in  justice  and
 truth.”  It  is  right  that  he  does  not
 enter  into  a  controversy  by  denying
 reports  made  by  a  journalist  or  re-
 ports  appeering  in  tha  press.  It  is
 a  very  wise  policy  that  he  thas  not
 contradicted  by  going  to  the  press,
 I  am  proud  of  the  fact  that  Chief
 Justice  Ray  has  not  entereq  into  the
 controversy,

 It  is  said  that  appointments  are
 made  by  favouritism  and  patronage
 It  is  absolutely  incorrect.  The  prac-
 tice  is  that  all  proposals  for  appoint-
 ment  of  High  Court  judges  are  ini-
 tiated  by  the  Chief  Justice  of  the
 High  Court.  We  from  here  do  not
 initlate  the  names,  We  do  not  pro-
 pose  amy  names,,..  (Interruptions).
 The  Chief  Justice’s  appointment  is
 made  by  the  Presfdent....(Interrup-
 tions).  The  constitutioanl  gbligetions
 have  been  fully  followed  as  it  appears
 from  the  fact  that  the  writ  applica-
 tion  has  been  dismissed  and  only
 an  appeal  has  been  pending.
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 Coming  to  the  suggestion  made  by
 the  hon.  Member  with  regard  to  the
 eppointment  of  a  Committee,  it  33
 Rot  possible  to  accept  the  suggestion
 This  and  many  other  alternatives
 were  discussed  mm  the  Constituent
 Assembly.  One  of  the  alternatives
 was,  prcisely,—not  a  Committee,—
 bringing  it  before  the  House  and  do-
 ing  it  by  two-thirds  majority.  I  have
 ect  an  extract  from  the  speech  of  Dr.
 Ambedkar.  He  rejected  all  the  three
 alternatives  on  valid  grounds.  The
 constituent  Assembly  also  rejected  all
 the  three  alternatives..,.

 PROF,  MADHU  DANDAVATE.
 Is  it  because  the  suggestion  has  Leen
 made  by  J  P.  that  it  is  not  accepta-
 ble  to  you?

 SHRI  H.  R.  GOKHALE:  The  hon
 Member  s  obsessed  by  a  belef  that
 we  are  allergic  to  J  P’s  name  We
 are  nof,  I  did  mot  ‘even  nefer  to

 J.  P's  name  I  have  got  great  res-
 pect  for  him  personally  All  sugges-
 tions  made  by  him  may  not  be  ac-
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 ceptable,  Some  of  dm  thay  be  'ac-
 septabld;  ‘some  of  them  nay  nog  be
 acceptable,  It  is  not  necessary  to
 his  name  in  this  controversy.  I  am
 considering  the  matter  ag  it  has  gome
 from  the  hon.  Member  during  thia
 Half-An-Hour  discussion  that  he  int!
 tiated.  For  the  very  good  reasons
 which  Dr.  Ambedkar  had  given  in  she
 Constituent  Assembly  and  which  ap-
 plied  to  the  matter  being  brought  bey
 fore  the  House—with  greater  force,
 they  apply  to  the  appomtment  of  the
 Committee—I  cannot  acecpt  this  sug-
 gestion,

 Under  the  circumstances,  !  am
 afraid,  the  Government  will  noz  be
 able  to  accept  the  suggestion  made
 by  the  hon.  Member,  I  stick  to  the
 answer  that  J  had  given  that  the
 present  procedure  ig  very  satisfactory
 and  it  38  working  satisfactorily  for
 the  last  25  years  or  even  more.
 8.08  hrs,

 The  Lok  Sabha  then  adjourneg  tilt
 Elven  of  the  Clock  on  Wednesday,
 May  7,  975/Vaisakha  1,  897  (Saka)
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