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MR. CHAIRMAN: The hon. Member
may continye his speech tomorrow.
We will now take up Half-an-Hour
discussion.

——g.

17.30 hrs.
HALF-AN.HOUR DISCUSSION

AFPPOINTMENT OF JUDGES OF SUPREME
COURT ANp Hicm COURTS

PROF MADHU DANDAVATE
(Rajapur); Mr: Chairman, BSir, when
Justice A. N. Ray was appointed the
Chief Justice of India superseding
three eminent Supreme Court Judges,
a great debate commenced in the
country and joining that great debate,
Shri Jayaprash Narayan had issued a
statement and be had made a con.
structive suggestion. At a later stage,
he wrote a letter to the Prime Ministae
on 9th June 1973 and appealed {6 the
Prime Minister that she should lup-



Apponiment of
3@ Judges (HAH)

[Prof Madhu Dexdavate]

port the appointment of & Parlhiamen-
tary Commuttee consisting of repre-
sentatives of all the parties in Parlia-
ment whose function will be to consult
epinion including the opinion of emi-
ment jumsts in the country, the Bar
and other important personalities and
experts in the country and after that,
recommend to Parhament well-defined

in the appomntment of the Chet
Justice and Judges of the Supreme
Court as well as High Courts Sir, on
the basis of that very constructive sug.
gestion, I had asked an unstarred
question No 185 on the 18th February
1975 and I tried to find out from the
Government, what was the response
of the Gorernment to this constructive
suggestion that was made by Shn
Jayaprakash Marayan 1 knew the
allargy of the Government for Shr
Jayaprakash Narayan, and therefore,
1 did not mention the name of Shn
Jayaprakash Narayan I only out
forward the contents of that sugges-
tion and I was rather shocked and
surprised to find that the hon Minister
bad said that the emsting practice
evolved i1n accordance with the pro-
visions 1n the Constitution had worked
satisfactorily, and that theretore, the
question of accepting the proposa) did
mof an~e at all Sir I would like to
point out at the very outset that there
have been certain honoured conven
tiens in the country as far as the ap-
peintment of Chief Justice of India s
cencerned Suir, in 1950, the SBupreme
Court of India was established AR
the previous twelve appointments
were no doubt in conformity with the
principle of seniority that was adhered
to. There was, of course, apparently
one exception and that was of Justice
Imam who was incapacitated by g
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essures exerted, 1 think, this peind,
::go!mlmwi;cm principle
that should have been adhered 0.

commendation of the Law Commission.
I wish to point out to you, Sir, that
the Law Comumission’s Report was
quoted by the Government out of
context. The Law Commission em~
phasised In its recommendations, on
Pages 37 to 40 and pages 75 to 77 of
Volume I of its Fourteenth Repert on
‘Reform of Judicial Administration’,
that succession to the office of the
Chiet Justice cannot be merely by
semority but a healthy convention can
be e-tablished to appont a suitable
person -please note here the wordings,
Sir and thereafter Government rught
act accordingly’ Again, the Law
Commussion’s Report emphasised that
if the semior most puisne judge fulfils
the requiaites, there 15 no objection to
hus being appointed to All up the post.
The Law Commussions Report wiuch
was quoted by the Government on the
occasion of the supersession, remained
completely neglected for long 15 years
They did not remember the Law

Supreme Court, they did not tell the
country, they have accepted this re-
commendation of the Law Commigsion
and that henceforward, the mseniority
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. 1 have not only quoted the Law
Commission’s Report but I will quote
what Shri Seervai had written—pro-
bably the Hon. Minister would feel
embarrassed by it—in his monumental
book Constitutional Law of India. On
page 1009 he says:

“The provisions for the appint-
ment of the Chief Justice of the
Supreme Court and the Chief
Justices of the High Courts do not
call for any discussion since by con-
vention the seniormost judge is
appointed Chief Justice. The con-
vention is based on the view that on
the whole the interests of judicial
administration are better served by
eliminating the exercise of discre-
sionary power in the appointing
authorities thany b the search or
the best man’.

Shri Seervai is not consided a
retrograde or right reactionary; in
modern parlance he is an eminent
jurist and this is his viewpoint. There
is the danger of political patronage
and pressure being applied. There is
suspicion that appointments are based
on favouritism and patronage. If that
is s0 it would undermine the indepen-
dence of the judiciary and the judiciary
would get denigrated.

I would just like to guoie a few
instances, When the supersession of
the Judges took place and Justice
A. N. Ray was appointed as the Chief
Justiee, suspicions were expressed in
certain quarters that probably Justice
Hegde's claim was set aside because
in the famous election petition case
aghinst the Prime Minister, he issued
an interlocutory order in which he had
made certain remarks which were
damaging to the Prime Minister. Many
people felt on that occasion that this
was ene of the factors that might have
created an animus against Justice
Hegde and as a result hig claim might
have been set aside.

I would quote another precedent as
far as the High Courts are concerned,
ause the subject matter of the
idlm:'aﬁon does mot relate only to
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judges of the Supreme Court but also
relates to appointment of judges and
also the Chief Justices of High Courts.
I would quote one significant illustra-
tion in the case of Punjab and
Haryana. Punjab and Haryana have
a famous High Court. Shri Mahajan
was Chief Justice from April 1974 to
May 10, 1974. After him, the next
seniormost person was Justice P. C.
Pandit. His was the legitimate eclaim
in term of the seniority principle, but
because Shri Pandit and the Chief
Minister of Haryana, Shri Bansi Lal,
were not on good terms—in fact,- there
was almost enmity between the two—
it was suspected by the entire legal
fraternity of Punjab and Haryana and
by all legal luminaries that the super-
session of Justice P. C. Pandit and
the appointment of Shri Narula, who
was a comparatively junior judge, was
motivated by political considerations.
On the day the supersession took place,
there was a total strike of lawyers in
Punjab and Haryana. This is another
instance which shown that sometimes
political pressures and patronage com-
pletely destroy the independent char-
acter of the judiciary.

Now, I will quote a wvery happy
instance. All of ug should be proud
about it; I am sure our friend, Shrj
Gokhale, would also be proud of it.
On the occasion of the election of the
President of India, on behalf of the
Opposition parties I went to a Justice
Hidayatullah. We wanted to ask him
whether he would be prepared to be
the Opposition candidate for the
residential office, He modestly declin-
ed the offer, and at the same time, he
told us about a very valuable experi-
ence which, I think, will heighten the
glory of free judiciary in the country.
Justice Hidayatullah told me on that
occaslon: -

“When I was sitting on the Bench,
the Chief Minister of Maharashtra,
Mr. V. P. Naik, approacheq me and
sald that after my retirement, he
would offer me the highest post of
Lokayukta in Maharashtra, He told
me, ‘this is the highest post in our
State and we would like it to be
offereq to you' ”
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Justice Hidayatulla then told the
former Chief Minister, Shri V. P.
Naik:

“Even when I was functioning as
a judge, I had made up my mind
that when I retire I would not accept
any patronage from Government
because if I decided to accept any
job or post from Government, even
while sitting on the Bench before
retirement I woulg always keep my
eye on the job I am likely to get
atter my retirement”,

Hats off to this great judge who bhas
maintatned the Mmgh traditiong of
judiciary in this couniry. We wouln
like ihat to be continued, If seniority
is rejected and well.defined norms are
not accepted it ig very likely that
political pressures and elements of
patronage would be introduced while
appointing judges. It would not be
relevent to pownt out that members
of the Law Commission like Mr, M. C.
Setalvad, former Attorney General and
Justice Chagla have also condemned
the supersession of judges
On 24th June 1973, a very interest-
ing news item appeared in the Sundey
Stondard given by UNI:
“Law Commission Member Justice
V, R. Krishna Iyer, who is a Judge
of the Kerala High Court, is to be
appointed a Judge of Supreme Court
soon. Disclosing this to newsmen
have today, Kerala Chief Mimster,
Shri C, Achuta Menon said that the
Union Government had gought the
concurrence of the State Governor
and the Chief Juslice of the Kerala
High Court in this matter.”

MAY & 1970
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In the book Supersession of Judges
by Euldip Nair, on page 82, & very
intersting foot-note ig there:

“At the oath-taking ceremony,
Shri Kumaramangalam went to
Justice Ray and told him jocularly
“Such posts are a reward for politi-
cal services rendered”. Justice Ray
replied; “I do not recall rendering
any political service to anybody ex=
cept to truth and justlce”

Ot course, Shri Kumaramangalam said
it with g semse of humour, but I am
more happy at the zeply givem by
Justice Ray.

Justice Hidayatullah bhimself made
a very interesting ocommemt after
supersession. He said, if supersession
takes place at thig gpeed and in this
manner, we wil] have the category of
judges in the country who will not be
“forwarq looking” but who will be
“looking forward”., Since the Goverm-
ment is the biggest litigant, probably
many judges would be keeping thejr
eye on the jobs that Government I8
likely to offer and as a result, the
very institution of a free judiciary
will be completely destroyed.

What Shri  Jayaprakash Narayan

seniority is the only principle, Even
if you want to review seniority, do it,
but some concrete principle has to be
evolved so that the people and
judicial fraternity in the

the confidence that all the appoint~
ments are not made in an

way but are made on the basis of
well-defined

guldeliney
sufficiently in advanee, so that nobody
will have any suspicions. Eveh atter
parliamen
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T o e sty vilve e,
have one more valve, y
that even when the appointmentis of
judges are made on the basis of cer-
tain principles, it is better that these
declsiong are ultimately ratified by
Parilament,

If these appointments are to be ratl-
fied by the Parliament, in that case,
it may be possible that as a resalt of
the debates and discussiong that take
place, thoge debates and ciscussions
will act ag a deterrent against those
who want to introduce the elements

MR, CHAIRMAN: 8kl X. M. Madh-
kar.

BHRI MADHU LIMAYE (Banka):%+
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FEd TA—w s W wfew
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ITHY FATHT A AET A 20 Fg
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afgg # et wmA 7 ogar Press
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SHRI P. (. MAVALANKAR

37&

very topical, and I must congratulate

m
democratic polity is sp
whatever they do hag g
indirect bearing on the lives of

people, their rights, their libertles

80 on, Therefore, it iz important

judges of the Supreme Court and
the High Courts in our country

upright, iIndependent and impartisl,
because these judges are the custo-
dians of our rights. And,
when 1t ig & matter of a written Com-
stitution, as we have in thizg country
because we are a federation, then
under the written Constitution, the

i
EigiEe

E

Take the example of the Ubiled
States, where they bave a written
Constitution and where the judges sre
appoinfed by the President.
one of the judges has said “We are
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his term of office to the Su-
Court of the United States,
Though these appointments were made
in a particular climate, the conven-
tiong in the judiclary were such that
when it came tp the question of in-
Nixon those

of the entire judiciary and
strictures ang judgments against Pre-
sident Nixon and ultumately he had
to resign.

Therefore, 1 want to ask the Minis-
ter whelher the answer he has given
is really the answer that he honestly
believes to be true. The proposal in
the question was:

“for obtaining opimon including
opinion of the Bar snd eminent
jurists to recommend...”

The answer says:

“No Sir. The existing practice
evolved in accordance with the pro-
visions of the Constitulion has work=-
ed satisfactorily.”

How can Government be judges in
their own case whether the appoint-
ments made by them so far are satlis-
fastory or not?

Ig it not a fact that today, onme or
two persons only decide the appoint-
ments of the judges of the Supreme
Court? 1Is it not true that all kinds
of abuse of power may, therefore, take
place? When power gets concentrated

when the Prime Minister appoints the

Judges (HAH

)
three from the judicial slde make
these appointments so that checks and
counter checks can work effectively?
1 understand that in some States of
our country there iz already gome
king of an unwritien hut well-establi-
shed convention by which the Chief
Justice of the particular High Court
does consult two of his seniormost
colleagues with regard to the gelection
of judges in that court. It only means
that if, instead of one man deciding,
more than one decides, it becomes
better because then theve is less con-
ceniration of power.

PROF. MADHU DANDAVATE; The
Law Commission has actually recom-
mended it.

SHRI P. G, MAVALANKAR: There-
fore, an urgent review of the appoint-
ment of the judges is absolutely essen~
tial in the interests of the health of
democracy and the fundamental rights
of the citizeng of this country whose
right; are ultimately to be protected
by an independent, upright, honest
judiciary having impartiality and in-
tegrity,

THE MINISTER OP LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
H. R. GOKHALE): The discussion s0
far gave the impression, which I think
is wrong, that the judiciary today is
not independent. Actuslly, even after

one person, either the Prims Minister



Appeintment of
a1 Judges (HAH)

[Shri H. R Gophale]

i respect of High Court judgeg are
the two articles which govern the
appointment of judges and Chief
Justices ot the High Courts and the
Supreme Court. On a mere reading
of these arlicles 1t will be quite clear
that no one person can make an 2p~
pointment either of the High Court
judges or ni the Supreme Court jud-
ges There ;& a bullt-in ooligation O
consult at varioug levels belore an
dppointmeni 1s made.

18.00 hrs

In the casc of aoppwitment of a
Judge of the Supreme Court, there
1g an obligation to consult the Chiet
Justice of India In the casq of ap-
pomntment of judges of the High
Court, there 15 an obligation to con-
sult the Chief Justice of the High
Court, the Governor of the State, toe
Chief Justice of India, and then the
Government of India recommends and
appointment is made by the Presi-
dent.

There are no instances, as far as I
know, in tht Supreme Court, where
an appointment hag been made mnot
only without consulting the Chief
Justice of India, but against his ad-
vice. And this is not only after the
appointment of Chief Justice Ray but
has been so even before. Till now,
all appointments have bheen made on
the advice of the Chigf Justice in the
Supreme Court, and al] appointn.cnts
in the High Court are made fn con-
sultation with the Chief Justice of
the High Court concerned, in sonsu’-
tation with the Government of the
State, as the Conmstitution indeed rec-
quires, and in consultation with the
Chief Justice of India, and finally by
the President gn the advice of the
Government of India. All appoint-
ments are made after these elabomate
bulltdn restrictions are etricily ad-
hered to Therefore, it is not right
to say.... (Interruptions).

There was no guch constitutional

obuuﬂminnmatnoim-m

of the Ohief Justice of Indis,
ﬂnﬂ.“ﬂ

MAY 6, 1075 Appointment of 578

Judges (HAH)

after the speech of Prof. Madba
Deandavate.

All thege things have been raised.
I am going to refer to it.

SHRI SHYAMNANDAN MISHRA
(Begusara1), You want to say that
you are strictly adhering to tha
Constitution.

MR. CHAIRMAN.: He has no right
to ask questions.

SHRI H R. GOKHALE All right
I will not reply 1 am sorry that I
have replied You have given the
ruling earlier that no one should ask
questions.

There was a petibon in the High
Court, Mr. Daga asked, challengmng
the appointment of the Chief Justice
of India in which this point end otner
points were raised, and cvery oné
knows thag the petition was Jismusa-
ed by the High Court and there I8
an appeal pending )n the Supreme
Court and in course of time it will
decide.

Sir, an attempt 15 made sgain %o
raise the whole discussion on the ap-
pointment of the present Chief Jus-
tice. This matter hay been discussed
at length in this House, in the other
House, and if I recall, and I think X
am right, this House had overwheim.-
ingly supported the action which the
Government had taken.

(Interruptions).

SHRI P. G. MAVALANKAR: No.
(Interruptions).

SHRI H. R GOKHALE: Of courss,

you are mot the House. This House
had overwhelmingly supporied .
(Interruptions).
PROF, MADHU DANDAVATE: ...
(Interruptions), There will be dark-

ness. ...
hsterrugrtions)
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MR. H. R. GOEEALR; All light 1s
.ﬂMlﬁnuﬂhﬂ!bdMu
thjg side! That is the presumnption.

. BHRI SHYAMNANDAN MISHRA:
Constitutional obligalion does mot
lead to....(Interruptions)

{ SHRI H. R. GOKHALE: Ag far as
ionstitutional obligatiun is esncerned,
t means that so far as this House
s concrned, gll decisions are taken
¥ a majority, as far as posmble, by
i consensus; if not by consensug by
u majority. That is the constitutional
obligation.

(Interruptions)

SHRI SHYAMNANDAN MISHTA:
By a majority which is a simple
majority?

(Interruptions).

SHR! H, R, GOKHALE: Excepting
in the case of constitutional amend-
ment where ulsp it is a majority, al-
though speclal majority, it 1s a majo-
rity and nothing else.

§ir, I do not know what transpired
between Mr. Nayar and Mr. Hidaya-
tullab in their private conversation,
and I do not wish to comment on
that.

(Interruptions)

PROF. MADHU DANDAVATE:
Are you pnot proud of the comment....

(Interruptions)

SHRI H. R. GOKHALE: I am proud
of the fact that it is not looking for-
ward tp afterwards, I am
sure it does not apply omly to Chiet
Justice Hidyatullah; it applies to all
other judges. Thersfore, it iy not
necessary to single out Hidyatullah
for that purpose.

Sir, there is a referenca made to
some gbservations regarding this and
what transpired between late Mr
EKumaramangalam and the present

06 LS—14
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which, to my knowledge,

PROF. MADHU DANDAVATE:
Chiet Justice Ray has not contra=-
dicted.

SHRI H R GOKHALE: Chiet
Justice Ray, nrghtly, replied at that
time, “I only believe in justice and
truth." It is right that he does not
enter into a controversy by denying
reports made by a journalist or re-
ports appeering in the press. 1t is
a very wise policy that he has not
contradicted by going to the press,
I am proud of the fact that Chiet
Justice Ray has not entereq into the
controversy.

It is said that appointments are
made by favouritism and patronage
It is absolutely incorrect. The prac-
tice is that all proposals for appoint-
ment of High Court judges are inl-
tiated by the Chief Justice of the
High Court. We from here do not
initfate the names. We do not pro-
pose smy names, ... (Interruptions).
The Chief Justice’s appointment is
made by the Presfdent....(Interrup-
tions). The constituticanl gbligations
have been fully followed as it appears
from the fact that the writ applica-
tion has been dismissed and only
an appeéal has been pending.
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Coming to the suggestion made by
the hon. Member with regard to the
wppointment of a Committee, # 13
not possible to accept the suggestion
This and many other alternatives
were discussed in the Constituent
Assembly. One of the alternatives
was, prcisely,—not a Committee,—
bringing it before the House and do-
ing it by two-thirds majority., I have
gng an extract from the speech of Dr.
Ambedkar. He rejected all the three
alternatives on valid grounds. The
constituent Assembly also rejected all
the three alternatives..,.

PROF. MADHU DANDAVATE.
Is it because the suggestion has Leen
made by J P. that it is not acrepta-

ble to you?

SHRI H. R, GOKHALE: The hon
Member 1s ohgessed by a belief that
we are allergic to J P’s name We
are nof, I did mot 'even nefer to
Jd. P’s name 1 have got great res-
pect for hum personally All sugges-
tions made by him may not be ac-

MAY 6, 1975

his name in this controversy. I
considering the matter ag it has getne
from the hon. Member during thi
Half-An-Hour discussion that he jmid
tiated. For the very good reasons
which Dr. Ambedkar had given in gh
Constituent Assembly and which ap-
plied to the matter being brought bey
fore the House—with greater force,
they apply to the appointment of the
Commuttee—] cannot acecpt this sug-
Restion,

Under the circumstances, |
afraid, the Government will nog be
able to actept the suggestion made
by the hon. Member, I stick to the
answer that ] had given that the
present procedure ig very satisfactory
and it 15 working satisfactorily for
the last 25 years or even more.
18.08 hrs,

The Lok Sabha then adjourmed till
Elven of the Clock on Wednesday,
May 7, 1975/Vaisakhq 17, 1897 (Saka)
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