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thia can be taken up later on. We 
•"HI take 19  non-official businaw now.

1141 km.
COMMITTEE ON PRIVATE MEM

BERS’ BILLS AND RESOLUTIONS 
Fifth Report

« r  *uvji w t o  ( 5*  fo r ft )  :
TTTMWT H S IW , $  5TfrTT5T T T nT  j  f V  
3T? f<rr ^T-TTajnrr *rcwfr % Prg»r* i 
w r  #sp ff »rfaf t % t t o -  Jrfrt^r
*T, 3ft 2 1  a r* , I 0 67  v i  *m r i f  ^sr 

ffHTT JfHT «Ti', TTSUrT P. r
Mr. Depnty-Speaker: The question

i s :

“That this House agrees with 
the Fifth Report of the Committee 
on Private Members’ Bills and 
Resolutions presented to the 
House on the 21st June, 1987.”

The motion was adopted.

Shri S. M. Banerjee (Kanpur): The 
resolution of Mr. Nath Pai should 
liave more time.

Mr. Depnty-Speaker: When we take 
it up for discussion, we shall see if it 
could be done not now. Bills to be 
introduced.

16.02 hn.
SALARIES AND ALLOWANCES OF 

MEMBERS OF PARLIAMENT 
(AMENDMENT) BILL*

■i: ftqt ̂ ItrO (?t»r«rRK):
3 »n w rw  g  f<»?

*r<re-w»ff % t  JJT ?wr *m nfsfinnr,
1954 «JT«t tffftBTT farffÔ r
*rf vt «pT*rf?r Tt arft i
Mr. Dcpoty-Speaker: The question

is:

"That leave be granted to intro
duce a Bill further to amend the

baza at Parliament Act, 1954."
The motion was adopted, 

v  f a ;  ^NtY : $ fa t ,V
Tt taf VTsTT j  I

1«J> b s.
CONSTITUTION (AMENDMENT) 

BILL—comtd.
(Amendment of article 368) by Shri 

Nath Pai

Mr. Depnty-Speaker: We take up 
Mr. Nath Pai’s Bill now. Somebody 
wanted to raise a point of order.

Shri Lobo M t i  (Udipi): I am 
raising a point of order.

Shri Natb Pai (Rajapur): You
should not invite it. He should have 
risen.

Mr. Depnty-Speaker: He did. He
has gven notice.

Shri Lobo Prabhu: Sir, I raise a
point of order that this Bill ia ultra 
vires this House; It is against the 
Constitution; it is against the inter
pretation of that Constitution very 
recently in the Supreme Court. 
I would like to establish that the Bill 
is ultra vires by five propositions. My 
first proposition is that the Member in 
his Statement of Objects and Reasons 
states that confusion and doubt have 
arisen from this particular judgment. 
I wonder if the Member has perused 
the majority judgment which is quite 
clear and which lays down that-----

Shri S. M. Banerjee (Kanpur): Sir. 
on a point of order. My submission 
ia that he cannot raise this point of 
order now.

Mr. Depnty-Speaker: I think we
must hear hfan first. He is on a point 
of order. I will give Shri Banerlee
an opportunity. Have a patient b u t -

___________________________________ ing._________________
•Publlabed in Oasetta of India Extr aordinary, Part n , Section 2, dated
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M  U U  F nA hi: It h o t s :

"We declare that the Parlia
ment will have no power from the 
date of this decision to amend any 
of the provisions of Part IU of 
the Constitution so as to take 
away and abridge the fundamen
tal rights enshrined therein.”

There is, therefore, no confusion or 
doubt. (Interruption).

Mr. Depnty-Speaker: Order, order.
I<et us proceed.

Shri Lobo Prabhu: If the argu
ment is that the findings are in the 
majority judgment, I would like to 
point out that it is a simple proposi
tion of the law that the majority 
decision is final.

The second proposition I would like 
to take up is also from the aims and 
objects. They statc that the supre
macy of the Parliament over the 
Constitution should be established. 1 
beg to differ from this enunciation of 
the supremacy of Parliament. Parlia
ment derives its rights from the 
Constitution. There is no other 
paternity for the Parliament except 
the Constitution.

An hon. Member: What is the point 
o f order?

Mr. Depnty-Speaker; It Is a very 
serious matter. I will give opportuni
ties to all. Be patient.

Shu Lobo Prabhn: Therefore, to 
maintain that a Bill is necessary to 
establish the supremacy. . . .

Shrimati I-akstimikanthamma
(Khammam): Why add to this con
troversy now at this stage through a 
point of order? There has already 
been a discussion on the Hill

Mr. Depnty-Speaker: Please be
patient and listen.

Shri Lobo Prabhu: To raise the 
question of supremacy of Parliament

through this BJ11 i* completely out of 
order.

My third proposition is that it te 
only the Supreme Court which can 
interpret the Constitution, and the 
Supreme Court has interpreted the 
Constitution very clearly and very 
definitely. It has held that article 36ft 
cannot in anyway govern article 
13(2). Article 368 is prooedural. It 
bas no implied powers. It does not 
enable any overriding of article 13(2). 
In the circumstances, any amendment 
of article 368 cannot be effective on 
article 13(2). Now, there may be an 
attempt to say an amendment is not 
law within the meaning of article 
13(2).

Shri S. Kundu (Balasore): Sir, I
fad Vo hold nvy patuenoe. WLlti youi 
permission, I beg to submit that a 
point of order should not be used a:, 
a guise to make a speech.

Mr. Depnty-Speaker: Please sit
down. As 1 have said, a fundamental 
issue has been raised in the point of 
order. I will give an opportunity to 
all. Therefore, nobody need be im
patient about it. I will listen to every 
side, every argument, because 1 have 
to say something about the point of 
order; ultimately I have to decide.

Shri Sureadranath Dwived; (Ken- 
draper a ) : In an irregular manner, can 
this be raised? Please show me any 
precedent wherein, in this House, a 
point of order hag been raised about 
the discussion of a Bill in the midst of 
a discussion. If it is ultra vires, this 
point of order should have been raised 
in the beginning and not in the midst 
of the discussion.

Mr. Depnty-Speaker: You are ai»
experienced member. A  point of 
order can be raised at any time. This 
is the general practice. This ia a very 
important matter concerning the 
supermacy o f Parliament. Let us hear 
him.
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Cfcel f—H r tu —ih Dwhr««y: You

cut five him full opportunity to dia- 
coh the purport of the BUI. whether 
he is opposed to It or not. My point 
is whether a -point Of order can be 
raised at this stage. I do not think 
in this. Rouse we have ever followed 
this procedure.

Shri Kandhir Singh (Rohtak): I
raise a point of order against his 
point of order. I have got enough 
material ready.

Mr. Deputy-Speaker: I am follow
ing a certain procedure. At any stage 
if a member feels that something 
needs to be clarified, something is 
ultra vires or not within the frame
work, he is entitled to place his point 
of view by raising a point of order. 
Let us hear him.

*ft fsr»r& (tr/Tr} ■ OTTOTef
l ^ r u ,  ifr WT<T T 1 T lfT T  ^ T T f r r  g  J 

5  5p i f  STTHT ^ T fr s r T  *TT 

g , #  j f t  (T47 TTsffT TjJT jf  I
f s i j ' r  % a f r  v n r  £

i a ft j j f v r r f f  %  i p r m r
IW Vt ^lf?n I JTf 2t ^ '3^ an

f r  t t g * r r e

w Tv(T5n | ? ( f i  ^ ^ » m T  errs? *>t urw <r 
JAim «idi It i trnr finnr 72 1
(tiliii $  y r  ji$ girr* r̂rr ff fa  *er

wrfiH <pt% strtî  wit
^  w  «tt vnrot * i?  ^  1

Shri N. C. Chatterjee (Burdwan): 
This very point oame up in this House 
when Mr. Mavalankar was the
Speaker. After the Supreme Court 
declared a particular legislation to be 
ultra vires, there was an amending
Bill which was introduced in the
House, i  challenged the Bill as ultra 
clre* »nd unconstitutional. Thereupon 
*he Prime Minister brought in the 
Attorney General who came and argu
ed that the Bill not ultra vires. The 
than Speaker ruled that if a point is 
made by a member that a Bill is un- 
Bonrtitutlanal or ultra vires to the 
Oonatltuttoa, it is not for the Speaker

to give a ruling, but it shall go to the 
Supreme Court ultimately for decision. 
I submit that is the correct view to- 
take and you should follow that.

Mr. Deputy-Speaker: What you
have stated in raising a point of order 
is a request that the Attorney-General 
should be requested to clarify the posi
tion.

Shri N. C. Chatterjee: That cannot 
be a point of order.

Mr. Deputy-Speaker: He is only
making a request.

Shri Lobo Prabhu: Sir. 1 hope the
House will be sufficiently indulgent. 
My fourth point is that the Bill has 
not considered if it is possible for the 
amendment proposed to co-exist with 
article 13(2). Article 13(2) is very 
clear that you cannot touch the funda
mental rights. Is it proposed that 
article 368 can Introduce a provision 
contrary to that? II he is consistent 
he will have to ask for the deletion of 
article 13(2), otherwise there is going 
to be a conflict.

Lastly, I would like to say this. 
After ell, this House is a House where 
the whole dignity o f the nation is 
enshrined. It Is not proper for it to 
enter into legislation which may be 
struck down very soon by the Sup
reme Court. I have, therefore, sug
gested to the Speaker, through you. 
Sir, that on this occasion the Attorney- 
General may be invited 2 am fortu
nate that the Law Minister is present 
here. I have raised four points. I 
missed the fifth point in the tumult to 
which I was subjected. I would ask 
the Law Minister to answer these 
questions about the supremacy of 
Parliament, about the co-existence of 
these sections etc. They are very- 
relevant. W e should not commit our
selves, this august House should not 
commit itself to a Bill which, after 
all the trouble taken, is going to be 
rendered useless and void by the 
Supreme Court. So 1 repeat this re
quest and failing that I press under 
rule 109 that this House adjnums till 
we obtain the afOnion of the Attorney- 
General.
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Mr. D afrtj-Syadur: Tbm Question
h m .........  (Internipttoni). Order,
order. When I am on my le d  nobody 
show Id gat up 2 will listen to every
one. u  anybody feta up wham X am 
.•tending, he will not get an opportu
nity. I am going to be d m  on this 
point. Now, a point of order has been 
raised. The hon. Member who raised 
the point of order himself is not sure 
whether HLs point o f order is tenable 

»or not. The only request that he has 
made is that the Attorney-General 
should be requested to address the 
House. The question is, at what stage 
he should be invited. Tliat has to be 
decided. The Law Minister is here. 
He will now say something about It.

Shu M. Y. Saleem <Nalgonda): Sir. 
under rule 376 you are to give your 
ruling «a  the point of order.

Mr. Deputy-Speaker: I am going to 
do it. But I would like to hear some 
others before I give my ruling.

Shri Nath pal: Mr. Deputy-Speaker, 
Sir, Shri Lobo Prabhu-began by claim
ing that he was raising a point of 

■order. You in your summing up said 
that he had made a request. There 
are totally different propositions. 
Now, what is it that this House . . .

•Sir, have you finished your consulta
tion with the Marshall? Mr. Deputy- 
Speaker, now may I claim your undi
vided attention? Shri Lobo Prabhu 
began by claiming that he was raising 
a point of order. Since a point of 
order must be given preference and 
-prlozit>, you were good enough to 
accommodate him. He ended by say
ing that he is making a request. Now. 
this is strange. In the first place, I 
have got it in writing and if he sticks 
to his written proposition, perhaps it 
has nothing to do with a point of 
order. It is a simple request. With 
all respect and humility, may 1 say 
that we should not be placed in this 
extraordinary position, that the House 
is allowed to believe that a point of 
order is being made and, under the 
cover of a point at order, a request is 
being made. Shri Lobo Prabhu has a

very cmgaat argument and ba has. I 
think, «  lot to say about tt. X com
pletely disagree with him but X hava 
attentively listened to him. x want to 
submit that those who want to spaak 
on this BiU. let them make a dwmand 
that the time for this Bill be extend
ed and then let them make specific 
and substantial contributions. I do 
not think that there is any point of 
order. So far as this request is con
cerned, I am not frightened of any
body coming before the House. If the 
Government agrees, I am agreeable to 
have anybody appearing before the 
House. But I would now appeal to 
you that the discussion on this Bill 
be allowed to proceed.

*r; w w w m  n m  (srrTnrcft) :
3TT6!jer JTsftar, iftr wre
I  •
Mr. Deputy-Speaker: On what issue

are you raising the point o f order?
’it m anw* : a t
-3* % it ^fr <r̂ TT I  i

tfTT SKY «TTrT gif I

Mr. Deputy-Speaker: So far as I am
concerned, ultimately I will have to 
dispose of it. Shri Lobo Prabhu has 
made his submission. I want to listen 
to Members only on that. Nok I have 
called Shri Banerjee. If Shri Jadhav 
also wants to say something, I will 
call him later, not now.

t|; ([siflW f HW f : 
wrfT t  i

Mr. Deputy-Speaker: No, please
resume your seat.

Shri Tulshidaa Jadhav: Please listen. 

h w  qTf n art 5® mw % fa *

Shri Sorendranath Dwiredy: Sir, be 
oannot question your ruling.

Mr. Deputy-Speaker: I  have oalVsd
Shri Banerjee. Let him be brief.
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t t i t  8. ML B«inijni; I have not yet 
started. The point of order which has 
be«n raised by my hon. friend, Shri 
Iiobo Prefahu is not a point of order 
which has been established. The 
practice bx this House is, whenever a 
BUI is introduced, whether a non- 
official B511 or Government Bill, at the 
initial stage itself it is opposed and 
it is provided in the rules. A  request 
is sent to the hon. Speaker that such 
and such member wishes to object to 
the introduction of a particular Bill. 
Shri Lobo Prabhu or any other mem
ber belonging to his party could have 
taken this opportunity provided by the 
rules and opposed the Bill at the ini
tial introduction stage, which they did 
not. In that contingency, it would 
have been open to Shri Nath Pai to 
claim, or the hon. Minister in the case 
of a Government Bill to claim, why 
a discussion of the Hill should be 
allowed in the House. He did not do 
so. In the introduction stage every
body forgot about it. Now, at the 
discussion stage, if it is opposed, I do 
not know what Is going to be the fate 
of non-official Bills. That is the first 
point. Secondly, it is suggested that 
the Attorney-General should be con
sulted. We have also gone through 
the historic judgment of the ex-Chief 
Justice, of the Supreme Court, Shri 
Subbs Rao, wherein he has said that 
both are the creatures of the Consti
tution. whether this House or the Sup
reme Court. Now, it is the question 
of supremacy that is befog discussed. 
Shri lo b o  prabhu can utilize this 
opportunity to tear the Bill to pieces. 
I do not mind. But, how can he raise 
a point of order at this stage?

Shri Piloo Mody (Godhra): Sir, I 
have a point of order which will take 
20 minutes.

Shri * . D. Bhandsre (Bombay Cen
tral): Sir, I will be short, brief, pre
cise and concise in pob*t order. 
My point of order relates to Chapter 
X  rules 64, 85 and 86.

8 M  D. M. Ttwary (Gopalganj): 
Orating cbagrtar and verse.
m (Ai) U D X -ll.

Shri I ,  D. Rhan da re: We have the
Rules of Procedure. Under it any BUI 
for legislation could be introduced in 
this House. Rule 64 refers to publica
tion of a Bill before introduction. 
There was publication. So, one stage 
was over. Then, comes the next rule 
about notice of motion for leave to 
introduce private members’ Bills. 
That wag also granted and the Bill 
was under discussion. Now, how 
could it be objected that the Bill could 
not be introduced in the House or 
could not be discussed? If at all they 
want to challenge the purport o f the 
Bill, the purpose of the Bill, the con
tents of the Bill, they should go to the 
Supreme Court. Mr. Lobo Prabhu 
has said something on the subject 
matter of the Bill. It is a very simple 
thing that once a Bill is introduced, 
the usual procedure is followed and 
the House has every right to discuss 
the Bill.

^  ftmftrnr vrav : ^  v^rr 
«rr fv  ^t«t *)*mt *
iwsnqimfrerStwrcr’PTTi ^
•TT«T <TT$ ^  f t  f | I  WTT 

^ 1 If «M*WT g ft:
% *5 spft qft s fe ro

•Tjff ^ I VT MMKTH TCTT
t  '
Mr. Depnty-Speaker: I do not think 

he meant it. He never meant it, I 
know.

The Minister of Law (Shri G *rM a 
M—— ): Thtre are several intricate 
points with respect to the amendment 
standing in th« name of Shri Nath Pai. 
Therefore, Shrf Nath Pai himself is 
moving a motion that the Bill may be 
referred to a Select Committee. 
There •* ■» amendment standing in 
my name wherein I have made a re
quest that it may be referred to a 
Joint Committee o f both the Houses. 
The intention of moving that amend
ment is that these intricate points nay 
be discussed in a cooler atmosphere 
In the Joint Committee so that the 
ultimate law which ootnea out of this 
House may be a sound one.

Bilt 733*
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[Shri Govinda Menon]
I would very much like to say that 

a very well informed man like Shri 
Lobo Prabhu should serve on that 
Committee but I was told by Shri 
Nath Pal that when he approached 
Professor Ranga for names of Mem
bers who should be included in the 
Committee, Professor Ranga said—that 
is my information which Shri Nath 
Pal communicated to me—that he 
would not like to see that members of 
his party should serve on this Com
mittee.

An bon. Member: Shri Masani.
Shri Govinda Menon: I am sorry, 

Shri Masani.
Shri Banga (Srikakulam): We total

ly object to this Bill.

Shri Govinda Menon: They would 
not serve on this Committee. That 
is to say, they are closing the door for 
discussion.

An bon. Member: No.
Shri Govinda Menon: That is how I 

interpret it.
Shri M. R. Masani (Rajkot): It is 

bad in principal. We do not want to 
have anything to do with it.

Shri Govinda. Menon: It is because 
they refuse to look into it further that 
a well informed 111811 like Shri Lobo 
prabhu committed (he mistake of rais
ing this objection against this Bill. 1 
say this .because what the majority 
judgment o f the Supreme Court said 
was that Parliament has no power to 
amend any of the provisions of Pan 
HI o f the Constitution. Article 368 Is 
not in Part HI o f the Constitution. 
Hie Supreme Court has not said that 
articcle 366 is not amendable. The 
Supreme Court, among other things, 
said that article 368 only gives the 
procedure regarding the amendment of 
the Constitution and does not contain 
therein the power for amendment. 
That is a very serious matter. I f that 
is the correct view on acaouat of the

wording of article 368, Shri Nath Pai 
wants—and I agree with him— th a t 
that article should be re-drafted so 
that the power of amendment will not 
be relegated to the residuary power 
which is here with the Centre. Our 
reason is this. After the emergence 
of various non-Congress governments 
in the States there is a demand that 
there should be certain amendments 
of the legislative lists attached to the 
Constitution so that the States may 
have more power. One of the articles 
in the Constitution which cannot be 
amended without the concurrence of 
the States is the allocation of different 
subjects in the three legislative lists 
of the Constitution. Suppose, this 
House or the country wants that thf 
lists should be amended so that some 
of the powers or subjects now in List
I or in List III are transposed to List
II and if the power of amendment is 
not under article 368 and we would 
have to go to the resSduary power 
under entry 97 in List I. what follows 
would be this. That residuary power 
is only with the Centre. The States 
will not have any power with respect 
to that matter. Whatever that be, this 
is an amendment where Article 368 is 
sought to be improved upon.

Now. the Supreme Court judgment 
does not say that Part III o f the Cons
titution cannot be amended. For 
example, there are several passages in 
the judgment of one o f the judges 
constituting the majority, Mr. Justice 
Hidyatullah, who says that Part III 
can be improved upon by amendments. 
Therefore, it is not correct to say that 
Part III is untouchable so far as this 
Parliament la concerned

Shri PUoo Mody: It takes away 
the fundamental right.

flferi Govinda Menon: What the 
majority judgment was that it is be
yond the legislative competence o f 
Parliament to abridge or take i w v  
the fundamental rights In Part 111. 
My abort answer to Mt. Lobo PraMra's 
objection would be that Mr. Nath Pal's 
BtU to amend Article M6 does not
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attempt anything like that. There
fore, I submit that there is nothing In 
his paint o f order. As pointed out by 

W. Chatterjee, the vires of a 
Bill is not decided upon in Parliament. 
Mr. Lobo Prabhu says that the majo
rity of the Supreme Court gave a cer
tain decision regarding Part III. But 
the Supreme Court gave another 
decision earlier and the Supreme Court 
may give another decision later.

Shri Piloo Mody: Wait for it.
Shri Govinda Meson: We may

amend Article 368. If Article 368 
cannot -be amended a constitutional 
question need not be raised here. The 
rule clearly says that if a constitu
tional question is raised, you may dis
cuss that question but not decide up
on it because Mr. Speaker in the Chair 
is not the person to decide whether a 
law is within the legislative compe
tence or outside the legislative com
petence of Parliament. The majority 
also of this legislature is also not in a 
position to decide that question If 
they decide it, the court may, in its 
wisdom, look into the matter and give 
decision. Therefore, it is that we ob
serve a rule in Parliament that the 
legislative competence may be debat
ed upon but not decided upon. To 
give a ruling in favour of the point of 
order raised by Mr. Lobo Prabhu 
would be to decide that question.

As far as the calling of the Attorney 
General is concerned, the Government 
do not think that this is a matter on 
which the Attorney General should 
he invited.

Shri Banga: Why?
Shri Govinda Menon: Because this 

has been never done.
Mr. Deputy-Speaker: I have only

read the Summary of the Supreme 
Court judgment, both majority and 
minority Judgments, not the original 
°**e because I could not get a copy of 
that. |

1%* frajners o f the Constitution, In 
thair wisdom, though that after frec- 

this society will be a society In
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transformation and that it need 
an amendment to the Constitution. If 
you go through the Constituent As
sembly debates I have gone through 
all the debates of the Constituent 
Assembly—

Shri 8. Kandappan (Mettur): You 
are giving the ruling.

Mr- Deputy-Speaker: Yes. I am 
giving the ruling. I am not just 
speaking off-hand. I have given 
thought to it.

From all this, it is very clear that 
they wanted Parliament, taking into 
consideration the changing social 
situation and the political situation 
in the country, to be in full and 
sovereign authority to exercise 
powers of amendment. That is the 
substance of the debate in the Con
stituent Assembly. In the past, there 
have been many occasions when we 
have exercised that right. I do re
cognise that the Supreme Court is an 
independent judicial body created by 
our own Constitution. The same 
Constitution has created this sovereign 
body . . .

Shri M. B. Masani: Not sovereign.

Shri Lobo FraMm: The Constitu
tion is sovereign.

Shu M. R. Masani: it is the Con
stitution which is sovereign.

Mr. Deputy-Speaker: In such a
situation, as the Law Minister has 
rightly observed . . .

Shri B. D. Bhandare; It is not
necessary to discuss it now. The only 
question raised is whether this Bill 
should be proceeded with or not.

Mr. Deputy-Speaker: I am coming 
to that.

If at any moment, this body goes 
beyond the constitutional limits with
in which it has to function, who is 
to interpret it? It is not this body, 
but it is the Supreme Court which 
has to interpret it.
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[Ur. Deputy-Speaker]
Therefore, the initial objection that 

the hon. Member has railed on the 
basis o f a majority decision, and not 
a unanimous decision hag no basis; 
moreover, that is not a Anal decision 
also, because judge will have to re
consider the whole point Therefore, 
the point that the hon. Member has 
raised at the present juncture has no 
basis; the point of order has no basis 
and no relevance whatsoever to the 
Bill under discussion. I would now 
call upon Shri N. C. Chatterjee to 
continue his speech.

But before he starts, I think the 
hon. Law Minister wants to move 
some amendment.

Shri Govinda Metuo: I would like 
to move the amendment for the re
ference of this Bill to a Joint Com
mittee . . .

8bq K. N M n as Kao (Bobbili): 
On a point of order. Bow can the 
hon. Minister’s amendment be moved 
now when the discussion on the ori
ginal motion has already started? . . .

Mr. Depnty-Speaker: This am
endment is for reference of the Bill 
to a Joint Committee.

Sins OorlDdti Menon: Regarding
the names, I would request that name 
No. 11 be changed for Shri Ramesh- 
war Rao, and instead of name No. 22 
given in my notice, I would suggest 
that Shri A. N. Mulla’s name be in
cluded. That was a very unfortunate 
omission. So, I want to effect that 
change also.

With these verbal amendments. I 
move my amendment.

I beg to move:
"That the Bill further to amend 

the Constitution of India, be re
ferred to a Joint Committee of 
the Houses consisting of 45 Mem
bers, SO from this House, namely:

Shri R. K. KhadUkar, Shri R.
& Aramugam, Shri N. C. Chat
terjee, Shri Kan war 14a Gupta,

Shri Bam Krishan Gupta, Shri 
K. Hanumanthaiya, Shri S. M. 
Jashi, Shri Kameshwar Singh, 
Shri Krishnan Manoharan, Shri 
D. K. Kunte, Shri J. Kamesh
war Rao, Shri V. Viswanatha 
Menon, Shri Mohammad Yusuf, 
Shri Jugal Mondal, Shri H. N. 
Mukerjee, Shri Nath Pai, Shri 
P. Parthasarathy, Shri Deorao 
S. Patil, Shri Khagapathl Prs- 
dhani, Shri K. Narayana Rao, 
Shri Mohammad Yunus Saleem, 
Shri Anand Narain Mulla, 
Shri Dwaipayan Sen, Shri Prs- 
kash Vir Shastri, Shri Digvijsya 
Narain Singh, Shri Sant Bux 
Singh, Shri Sunder 1*1, Shri 
V. Y. Tamaskar, Shri Termeti 
Vlswanatham, and Shri P. Go* 
vinda Menon and 15 from Rajya 
Sabha;

that in order to constitute a 
ratting of the Joint Committee 
the quorum shall be one-third 
of the total number of members 
of the Joint Committee;

that the Committee shall 
make a report to this House by 
the first day of the next session;

that in other, respects the 
Rules of Procedure of this 
House relating to Parliamentary 
Committees shall apply with 
such variations and modifica
tions as the Speaker may make; 
and

that this House recommends 
to Rajya Sabha that Rajya 
Sabha do join the said Joint 
Committee and communicate to 
this House the names of 15 
members to be appointed by 
Rajya Sabha to the Joint Com
mittee.”.

8feH M. &  Msaaal: I understand
the honl Member whose name aP* 
pears as No. 4 in the list has declined 
to serve on the committee. So, his 
name should be deleted. He does 
not wish to serve on the commit f t .
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Murl B o c a : His leader is with 
th* Speaker. So, let it be ascertain
ed from him.

Mr. Deputy-Speaker: We shall
have It ascertained from him. Later 
on, he can withdraw his name. I 
think that it is with his concurrence 
that this motion has included his 
name . . .

Shri M. R. Masani: His consent has 
not been obtained, and, therefore, it 
should be withdrawn.

Shri Nath M :  I just want to
state the facts. If Shri M. R. Masani 
or anybody else from his party does 
not want to serve on the committee, 
he is absolutely welcome to do so; 
among the fundamental rights it is 
also a fundamental right not to serve 
on any committee, and I upholed that 
right of his party. But with due res
pect to them, I would say that know
ing that they felt very strongly, I 
had consultations with Shri Piloo 
Mody and with Shri P. K. Deo and 
requested them; at that stage, there 
was no objection to serving on the 
committee, but they made their posi
tion very clear that they would op
pose the Bill tooth and nail. I told 
them ‘Simply because you are op
posed to this, I would rather like that 
you be there so that we shall have 
the benefit of your disagreement and 
then we can reach our conclusions*. 
It is only today that Shri M. R. 
Masani has told me that the mem
bers of his party do not want to 
serve on the committee. I am stat
ing this because I want the House 
to know the full facts.

Mr. Deputy-Speaker: It seems
that his sweet reasonableness and 
persuasion have had no effect.

Shri Rang*: Let it also be under
stood that we do not mean any offence 
to Shri Nath Pai. We are with him 
for various other purposes, for all 
other purposes, ad ep t this Bill.

S at let it be clearly understood 
also that- this Select Committee is 

a tt Merely his baby; {hare ire  two

joint parents for it; one U the Law 
Minister and the other is Shri Nath 
Pai, and it at much the responsi
bility o f the Law Minister to ask for 
the consent of these Members as that 
of Shri Nath Pai . . .

MT. Depoty-Speaker: The House is 
seized of the measure. There is no 
question of any parentage now at this 
stage.

Shri Kaaga: Shri Govinda Menon
has only fathered the baby that has 
been nurtured by Shri Nath Pai.

Mr. Depoty-Speaker: Amendment
moved:

“That the Bill further to amend 
the Constitution of India, be re
ferred to a Joint Committee of 
the Houses consisting of 45 mem
bers, 30 from this House, namely:

Shri R. K Khadilkar, Shri R.
S. Arumugam, Shri N. C. Chat- 
terpee, Shri Kanwar Lai Gupta, 
Shri Ram Krishan Gupta, Shri 
K. Hanumanthaiya, Shri S. M. 
Joshi. Shri Kameshwar Singh, 
Shri Krishnan Manoharan, Shri 
D. K. Kunte, Shri J. Ramesh- 
war Rao, Shri V. Viswanatha 
Menon, Shri Mohammad Yusuf, 
Shri Jugal Mondal, Shri H. N. 
Mukerjee, Shri Nath Pai, Shri 
P. Parthasarathy, Shri Deorao
S. Patil, Shri Khagapathi Pra- 
dhani, Shri K. Narayana Rao, 
Shri Mohammad Yunus Saleem, 
Shri An and Narain Mulla, Shri 
Dwaipayan Sen, Shri Prakash 
Vir Shastri, Shri Digvijaya 
Narain Singh, Shri Sant Bux 
Singh, Shri Sunder Lai, Shri V.
Y. Tamaakar, Shri Tenneti Vis- 
wanatham, and Shri P. Govinda 
Menon, and IS from Rajya 
Sabha;

that in order to constitute a 
sitting of the Joint Committee 
the quorum shall be one-third 
at the total number of mem
bers of the Joint Committee;
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(Mr. Deputy-Speaker] 
that the Committee shall 

make a report to this House by 
the first day of the next session; 

that in other respects the 
Rules of Procedure of this House 
relating to Parliamentary Com
mittees shall apply with such 
variations and modifications as 
the Speaker may make; and 

that this House recommends 
to Rajya Sabha that Rajya 
Sabha do joir. the said Joint 
Committee and communicate to 
this House the names of 15 
members to be appointed by 
Rajya Sabha to the Joint Com
mittee.". 

Shri N. C. Chatterjee. Be brief 
please, because there are other Mem
bers also wanting to speak. 

Shri Govinda Menon: This is a 

very important matter and the con
tribution of a Member like Shri Chat
terjee will be very useful to us. 

Mr. Deputy-Speaker: Therefore, I 
called him first. I am not restrict
ing, but only requesting. 

Shri N. C. Chatterjee: This Bill 
is of paramount importance. This is 
a matte� which affects the supremacy 
of Parliament and also something 
much more than that, the sovereignty 
of the whole nation. I am the Presi
dent of the All India Civil Liberties 
Union. I ought to tell you and the 
House that there cannot be anyone 
in this House more keen to uphold 
the fundamental rights which are the 
cherished human rights guaranteed to 
our citizens by our Constitution. 

We deliberately set up a peculiar 
Constitution and we have given our 
oitiz.ens basic hurman rights. I re
member I represented this oountry) 
before the first Commonwealth Law 
Conference in London. Standing be
fore them I said: 'We have given 
ourselves not only a liberal Consti
�on, but we have gone further than 
any other Constitution m the world. 

0 

We have deliberately conferred on 
our citizens certain cherished human 
rights embodied in a special chapter 
called Fundamental Rights. 'Ne have 
not only put them in the Constitu
tion, but have made them real, effec
tive rights because we have got art. 
32 of the Constitution'. From Cape 
Comerin right up to the Himalayas. 
every citizen can go up to the Sup
reme Court and demand the issue of 
a writ of mandamus, certiorari or 
any other writ or direction or order 
whenever his fundamental right is 
threatened. 

I remember in an important case in 
which one of our friends from the 
south argued, I had the �rivilege to 
argue for the Organiser. The point 
was made: you cannot come up to 
the Supreme Court direct; you have 
to go first to the High Court. I argued 
before Mr. Justice Patanjali Shastri 
and other Judges that it is not so. 
It is also the fundamental right of a 
citizen to g.0 s.traight to the Supreme 
Court for the vindication of his rights 
if there is any injury or threat to 
them. In the great judgment of 
Justice Patanjali Shastri, he said; not 
merely have the constitution-makers 
conferred this right on the citizen; 
they have conferred a remedial right, 
and what is more important, they 
have made that remedial right also 
a fundamental right. Therefore, that 
is the glory of our Constitution. 

While I am supporting Shri Nath 
Pai I do not want that our funda
mei'rtal rights should be whittled 
down. I do not want that they should 
be affected or abridged in any way, 
we want them to be improved and to 
be maintained. 

Why am I against the perpetuation 
of this emergency? Standing in the 
Supreme Court, I pointed out that 
immediately art. 19 is put out of 
operation, all our basic freedoms, 
seven freedoons�freedom of speech, 
freedom of expression, freedom of 
association, freedom of movement, 
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freedom to form trade unions and 
other freedoms enumerated therein 
are nullified. Immediately you issue 
m proclamation o f emergency, the 
-fundamental rights from one end of 
India to the other of 50 crores of 
human beings are put in cold storage. 
I argued before the Court that that 
means that all the actions taken under 
it are illegal, unconstitutional because 
they violate fundamental rights. When 
the Attorney-General, Mr. Daphtary, 
had finished arguing, Mr. Justice 
Gajendragadkar from the Chief Jus
tice’s seat asked: ’Mr. Attorney -
General, you have not answered Mr. 
Setalvad’s and Mr. Chatterjee’s point. 
What is your answer to this that the 
action of detention is all illegal? Vou 
have put in jail these M.Ps. and de
tained them illegally’. He conceded 
1hat the detentions are illegal, uncon
stitutional. ultra vires actions.

Therefore, the Supreme Court has 
laid down that after the emergency 
is revoked, this Government will have 
to face hundreds of prosecutions and 
claims for damages for illegal, uncon
stitutional action. Vie are proud of 
that judgment.

As a matter of fact, Golak Nath's 
case gave an excuse to this Govern
ment T h e y  may say: unless you
give us indemnity, how can we re
voke this emergency? because we 
will be flooded with cases. That is 
what the Chief Justice has pointed 
out in the D.I.R. judgment. There
fore they want an indemnity clause 
but how can you have an indemnity 
clause? The Golak Nath case judg
ment makes it impossible to pass an 
indemnity clause. That is the tragedy.

I wrote to President Radhakrishnan, 
possibly you read it, and he discussed 
it with me before he left office. I
pointed out to him that in order to
vindicate fundamental rights, in order 
to make fundamental rights under 
article it  available to 80 crores of
human beings, it is absolutely essen

tial that you should revoke the emer
gency, and you cannot revoke the 
emergency unless you have a clause 
of indemnity or a piece of legislation 
amending one part of the Constitu
tion, so that the emergency can be 
made effective only in particular 
places where there is a serious condi
tion.

Now, under article 358 all funda
mental rights are immediately put 
into cold storage. You will remem
ber the argument that because of the 
application of article 358, any State 
or legislative action, interference with 
any  of the fundamental rights, can
not be justiciable, you cannot go to 
the Supreme Court, you cannot go to 
a court of law for the vindication of 
fundamental rights.

I had been fighting for fundamen
tal rights. I would appeal to my 
friends who are opposing Shri Nath 
Pai to remember this. Bengal, un
fortunately just as in Punjab, our 
province was partitioned. In spite of 
all the loud proclamations of the 
Nehru-Liaqat Pact and other profes
sions of friendly amity, 50 lakhs of 
people had to cross the border, and 
they flooded Calcutta and the sur
rounding districts. Thirty lakhs of 
them were settled near about the 
metropolis, where big houses of very 
big industrialists, practically garden 
houses, were occupied by these poor 
people.' They were shouting that their 
squatting should be regularised. We 
wanted it to be regularised, the whole 
of Bengal wanted it, the Government 
was compielled to do it, the Assembly 
wanted it, therefore an Act was pass
ed that they should be actually re
gularised, a statute was passed that 
the owners of the property, the big 
landlords, multi-millionaire* who 
never used any of these garden houmt 
except for tamash once a month, 
would he paid the market price in 
the year 1M7-48 when the exodus 
started from Bast Bengal. The- High 
Court of Calcutta struck down that 
Act as illegal, and they said you SOW*
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pay compensation under Part HI of 
the Constitution, that those multi
millionaires must be paid the actual 
compensation payable in the year 
1959 or 1960. By that time the prices 
had shot up ten times or in some 
place 20 times near about Calcutta.
It was impossible for the Govern
ment of India to pay this fantastic 
compensation according to article 31.

Dr. B. C. Boy, he was a great man, 
sent for me. He told me; “Though 
you are in the opposite, you light for 
us, to uphold this Act before tne 
Supreme Court. The Attorney- 
General Setalvad, one of the greatest 
man of law, was there, and 1 was 
there. We argued for days, but the 
Supreme Court turned us down, say
ing that compensation means compen
sation on the date of the declaration 
of the Notification under the Land 
Acquisition Act. Therefore, each of 
them had to be paid compensation of 
value at the time when they weie 
divested, when actually the Notifica
tion was issued. That makes it an 
impossible proposition. For resettling 
lakhs of human being completely 
outraged, completely depauperised, for 
resettling these unfortunate men who 
were thrown out of their country, we 
wanted to do something. So, you 
have got to be realistic, look at the 
real state of things. In order to give 
fundamental rights you may hove to 
amend article 31. We had to amend 
article 31, you know that. After the 
Judgment in Bela Banerjee's case, the 
Supreme Court upheld the judgment 
o f the Calcutta High Court, and we 
had to amend the Constitution. I had 
to admit, when Pandit Nehru was 
there, I was a member of the Select 
Committee, that this has got to be 
done. Therefore, amendment of the 
Constitution may be necessary on 
some technical grounds on some 
ground because o f the decision of 
a High Court or Supreme Couit, 
and it may be necessary really for 
establishing basic human rights for 
millions of people. Two hundred or 
400 big Industrialists could not be 
•aid the fantastic compensation which,
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according to the strict letter « f  ihe 
law, under the Land Acquisition Act 
and under article 31, had to be pai* 
But look at the inequity of this. 
Justice Subba Rao has also said that 
this is a developing society; you want 
to build a welfare state; a socialist 
state. It would be a progressive evo
lution. You cannot contemplate and 
anticipate things forever. Therefore, 
it will have to be amended. If you 
read carefully, in the majority judge
ment they all agree that in proper 
cases, the fundamental rights will 
have to be amended but they say, 
that you cannot amend it through 
Parliament. I argued this point in 
Shankari Prasad case in the Supreme 
Court. I argued with great force—I 
do not say with great ability—and 
with great cogency and all the live 
Judges decided against me; that is not 
‘law’, the law under article 13 does 
not mean the constitutional amend
ment; that means an ordinary law. 
Now by a majority of one, six judges 
have taken one view and live, another 
view. With great respect to the 
Chief Justice and the other majority 
judges, 1 must say that the judgment 
of the other five judges rests on sound 
and cogent arguments. The majority 
view, and the Chief Justice recognise; 
you will have to amend it in some 
way. What is their suggestion? They 
say: you can do it by setting up a 
Constituent Assembly. It is an am«»- 
ing thing. With great respect to the 
Chief Justice, I must say that the first 
principle of law that I learnt both in 
this country and in England every 
man of law knows it—what cannot be 
done directly cannot be done indirect
ly. The majority judges say: you
cannot amend it by Parliament but 
you can set up a Constituent Assem
bly and have it amended.

* . K. Dm  (Xalahandi): Take 
a mandate from the people.

Shri N. C. Chatterjee: We have 
got the mandate from the people; * * 
have got it; we represent the sovereign 
wUh o f tiia people of India. We are
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« «* •  i» no question of » n y  thin* 
hanky-panky to our elections, x am 
•B***ed f 1 thi* judgment. If you da 
it by article 368, you have got to do it 
by two thirds majority. In a Consti
tuent Assembly, on the other *■■">*, 
you can do it by a majority of one- 
#1 per cent would be enough. I had 
discussions with many eminent juriau, 
with Mr. Setalvad and also Mr. Pathak 
and Mr. Chagla, an ex-Chief Justice. 
They said: it seems rather peculiar 
that it cannot be done by a majority 
of two-thirds by Parliament but if 
Parliament chose to set up tome kind 
of a Constituent Assembly, it can be 
done only by a majority ot one. With 
great respect, that judgment seems 
rather a shaky one and requires care
ful reconsideration. Therefore, T ap
pealed to the President to make a 
reference under article 143 to the 
Supreme Court. The Chief Justice 
also was not making a final decision; 
he says: I do not make it a judg
ment. So, I want a carefully consi
dered judgment of the Supreme Court 
The Supreme Court in 1951 unanim
ously turned it down; in 1966 they 
say by a majority of one, 6: 5, that 
it cannot be done. What is Mr.’ Nath 
Pai saying? He is only saying that 
any provision of the Constitution may 
be amended in accordance with the 
procedure provided in this article. He 
is only putting in one clause in arti
cle 368. Any provision in this Con
stitution can be amended according to 
the procedure laid down. It is quiet 
clear that this is not only a procedu
ral thing. Article 368 says that an 
amendment of the Constitution may 
be initiated by the introduction of a 
Bill. But does it mean that it is only 
a procedural thing? Any amendment 
of Constitution may be initiated by 
this procedure. If you want to amend 
these clauses. It must be by a two- 
third majority. The Law Minister la 
perfectly right. Like the old Bour
bon*,—of them it was Mid, if they 
learned nothing, they forgot nothing.

Now, from Bhuvanaswar to Amrlt- 
ar, we have got the wm-Conitaa*

73J2-
Mini*trie», from one end of the coun- 
n fi  tl» other, except one or two 
« “ **•. They are clamouring for 
greater rights. How can you have- 
greater rights? The Law Minister 
pointed out very cogently, you can
not have it unless there is a resolu
tion passed by the State legislatures, 
confirming and affirming that. They 
must demand it, and they must ratify 
it; when we pass it, they must ratify 
it. That resolution, therefore, will be 
part of the constitutional amendment. 
Therefore, Sir, this is certainly a part 
of the constitutional amendment.

I do not think that it is quite cor
rect when they said that the residual 
thing in List J covers constitutional 
amendment. With great respect, I 
submit that it is a thing which're
quires very careful consideration. I 
am pointing out that this Bill «s it 
stands today is Completely immune 
from any possible attack. It is a BUI 
which simply says it assumes this 
procedure. I only say that this pro
cedure is available for amending any 
part of the Constitution. That was 
the original intention. Five judge* 
including the Chief Justice, Patanjali 
Shastri, Chief Justice Kania, and an
other judge who became latter on the 
Chief Justice, Justice B. K. Mukerjee, 
and that great judge who became 
Chief Justice, Justice S. K. Das, were 
all unanimous in deciding it. Ol 
course, the Supreme Court is supreme. 
The judges are supreme and so are oui 
judges, especially of the Supremi 
Court You know this may be agato 
a question of accident; who happen 
to be the presiding Judge and wha 
is the composition of the judiciary a 
a particular moment (Interruption)

Shri K. Naxayana Bno: Simply be 
cause it is the latest case the hoe 
Member should not blame the preaid 
lng judge. I may submit that im 
only in the latest cue, but In a 
earlier case, Sajjan Singh ease, 
breach was made; It was three to t«i 
judgment
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S M  N. C. C W te jM  Let me
finish. I only point out that it is a 
question of supremacy of Parliament. 
I do not even say sovereignty of Par
liament. In our own domain, we are 
supreme. And the sovereignty of 
the nation is today very greatly para
lysed by this kind of thing, and this 
should be clarified. And this is the 
heat and the safest way of clarifying 
it. so that the position can be put in 
proper shape and order and we can 
defend our stand, the proper status 
and position of Parliament.

Shri S. M. Banerjee; In vi«w of the 
great importance of this Bill and the 
interest the House is showing towards 
the Bill, I would like to make the fol
lowing motion. I move:

‘That the time allotted to this 
Bill be extended by another two 
hours.”

Shri S. Kundu; I rise to second the 
motion.

Mr. Deputy-Speaker. The question
is:

"That the time allotted to this 
Bill be extended Dy another two 
hours."

■ The motion was adopted.
Shri Mohammed Imam (Chitra- 

durga): How long are we Soing to
sit? There is also a half-an-hour dis
cussion today.

Mr. Deputy-Speaker: We sit till 5.30 
for this Bill, and then we take up the 
haif-hour discussion. And then we 
will take up this Bill the next day.

11 fen.

Shri R. D. Bhanrtare: Sir, before I 
start my remarks on this Bill, I would 
like to say that Mr. Nath Pai has done 
yeoman's service both to the Constitu
tion and to Parliament and has, there
fore, served democracy. I do not 
know whether the member, have read 
the Judgment delivered by the Sup
reme Court. Perhaps Mr. Chatterjee,

while reeding th* judgment migtot a>t 
have laid stress on the important point 
in the judgment. I will ju t  road too 
portion of it which raises the funda
mental question which has impelled 
Mr. Nath Pai to bring in this Bill to 
amend article 368 to the extend he 
seeks to amend:

“We have not said that the pro
visions of the Constitution cannot 
be amended. But what we have 
said is, they cannot be amended *0 
as to take away or abridge the 
fundamental rights. Nor can we 
appreciate the argument that all 
the agrarian reforms which the 
Parliament in power wants to 
effectuate cannot be brought iDout 
without amending the fundamen
tal rights.”

The judgment further proceeds to *3y: 
“It was exactly to prevent this 

attitude and to protect the rights 
of the people that the fundamental 
rights were inserted in the Consti
tution. If it is the duty of Parlia
ment to enforce the Dirsctive 
Principles, it is equally its duty 
to enforce them without infringing 
the fundamental rights."

That is exactly the crux of the matter. 
The real conflict is between funda
mental rights and the Directive prin
ciples. We have, therefore, to consider 
as to what is the place of Chapte- III 
on fundamental rights and as to 
what is the place of Chapter IV 
on Directive principles of State policy 
in the constitutional scheme, because 
that js the crux of the judgment. It 
revolves around this proposition. If 
there is a conflict in between funda
mental rights and directive principles, 
fundamental rights must have, accord
ing to the judgment, precedence over 
the directive principles. On' this point,
I differ totally with the judgment. I 
may go to the extent of saying that 
the place of the directive principles in 
the Constitution has not been properly 
appreciated by the 'judges in' deliver
ing this judgment. That is why the 
judgment says Parliament certainly 
can enforce the directive principles, 
but cannot amend fundamental rights.
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In this connection, 1 would like in 
the first place, to draw the atten
tion of th» House to the position of the 
fundamental rights and In the second 
Place, to the position of the directive 
principles. T need not dilate on -he 
basic principles of legislation or cons
titutionalism. It is very abstruse to 
ideal with this question in a short time. 
It may be perhaps baffling to some 
members here or even outsiders to 
deal with this question. Fundamental 
rights deal with what is known as 
negative obligations of the State. 
Fundamental rights say that the State 
.shall not make such a law which will 
abridge or destroy the fundamental 
rights. All those articles incorporated 
in Chapter III deal with the negative 
obligations of the State, but the direc
tive principles deal with the positive 
obligations of the State to change and 
transform the society based on egalita
rian concept. The misunderstanding, 
therefore, arises regarding the negative 
obligations of the State and tne tobi- 
tive obligations of the State. I need 
not dwell on this point. Under our 
constitutional scheme, I may go to 
the extent of saying that, the Chapter 
on directive principles is a contri
bution to Political Science made 
by the framers of the Indian Consti
tution as the federal principle is 
contribution to Political Science 
made by the founding fathers of the 
American Constitution and sovereignty 
o f  parliament made by the working of 
the Ehgliih Constitution. So the j iK b  
tive priciples deal with the very basic 
policy ot the State, of democratic form 
of Government when democracy speaks 
of, both the form of government and 
the way of life.

The question, therefore, arises whe
ther the direotive principles are infer
ior to the fundamental rights or they 
■ e  superior to the fundamental 
rights. I need not again deal with 
ttH  simple altruistic proposition that 
'fundamental right* seak of the 
rl*Ms erf individuals whereas direc
tive principles speak at the functions, 
eMlgatlons sad duties of the State, 

functions and duties the State

is called upon to perform to erring 
■bout transformation in the social sys
tem. When the State is, therefore, 
trying to exercise or trying to perform 
those obligations, those positive obli
gations, here is a case where the court 
steps in and says that the State shall 
have no right to perform the positive 
obligations. Why? They say, because 
the directive principles are not justi
ciable. That is the point under which 
everybody is labouring, that because 
the fundamental principles are justi
ciable and directive principles are not 
justiciable, the directive principles are 
therefore, not superior to the funda
mental rights.

Now, in this connection, 1 would 
like to mention that Shri M a s an i was a 
member when the Constitution was 
framed. He was also a member ot the 
Committee on Fundamental limits 
when the question of fundamental 
rights was considered. Here is a 
report. There were two reports. One 
was published and submitted to the 
Constituent Assembly in 1947. Para 
(2) of that reports says.

“The Fundamental Rights 
Sub-Committee recommended that 
the list of fundamental rights 
should be prepared in two parts: 
the first part consisting of rights 
enforceable by appropriate legal 
process and the second consisting 
o f directive principles of social 
policy which though not enforce
able in court are nevertheless to 
be regarded as fundamental in the 
goverance of the country.” 

Therefore, not only fundamental 
rights but even the directive princi
ples are important and fundamental in 
the governance of the country. It is 
but natural for some of my friends, 
who are arguing against the Bill, to 
say that it was a report. But what 
about the constitutional position of
these Directive principles? I am com
ing to the constitutional position it
self. The constitutional position as
is found under articles 37 and 38
is very clear. Article 37 says that 
even though it is not justiciable. Jus
ticiable in the sense that no citizen 
o f this country can move the cow t



[Shri R. D. Bhandare] 
that the State must exercise 4iat 
positive obligation and make that law. 
The fundamental rights are, justiciable 
in the sense that if an individual user* 
cises his liberty and freedom then the 
State should not curb or curtail the 
exercise of that liberty and freedom. 
It is not so in the case of Directive 
principles. That is the difference be
tween justiciability and non-justicia
bility. We are not here in a court of 
law. We are here in Parliament to 
perform the legislative powers and 
functions of the State, and a modem 
State, according to our Constitution, 
has been enjoined, has been called 
upon, to perform certain functions, 
certain duties, which are enumerated 
and enlisted in the Directive Princi
ples. Therefore, I shall read out to 
you article 37.

“The provisions contained in this 
Part shall not be enforceable by 
any courts, but >the principles 
therein laid down are nevertheless 
fundamental in the governance of 
the country and it shall be the 
duty of the State to apply these 
principles in making laws.”

But the question arises, why is it that 
it is laid down in so many words and 
terms that it is the duty of the State 
to perform, exercise or implement the 
Directive Principles? We have the 
Preamble in the Constitution, and in 
order to fulfil those Principles en
shrined in the Preamble, we have 
article 38, incorporating them. That 
article says:

"The State shall strive to pro
mote the welfare of the people by 
securing and protecting as effec
tively as it may a social order In 
which justice, social, economic and 
political, shall inform all the ins
titutions of the national life."

These are the two articles. When the 
Constitution was framed. emphasis 
was laid on the acceptance o f the 
Directive Principle*.

Mr. Depvty-Speaker: You have go* 
two more minutes. There are several 
members who want to parttdplata in 
ft*  discussion.
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Shri K. D. Bhaadare: Sir, this is not 
a usual legislation.

Hr. Depoty-Speaker: But you have
to presume that those who are parti
cipating in the discussion have gone 
through the Constitution and the rele
vant articles.

Shri D. Bhandare: sir, are you 
so meticulous about the time that 1 
must bow before you?

As Dr. Ambedkar has observed, 
these Directive Principles are funda
mental in the governance of the coun
try. He observed in the Constituent 
Assembly:

“If any Government ignores 
them, they will certainly have to 
answer for them before the elec
torate at the election time.”

These are the instructions given to 
the State, which must be followed by 
the State.

Coming back to the judgment, it by 
implication speaks of revolution and 
says that it could be brought ibout 
only by anarchical means or by blood
shed. It goes to the extent of saying 
that revolutions are not made by 
majority, revolutions are always 
brought about by minorities and by 
bloodshed. Therefore, when we talk 
of democratic form of Government not 
only as a form, but as a way of life, 
we must remember the definition of 
democracy given by Dr. Ambedkar. 
He says:

“Democracy is both form and 
method of government whereby 
revolutionary radical changes in 
social, and economic life of the 
people can be brought about with
out bloodshed.”

“without bloodshed” is the tana 
which governs, guides and controls 
our Directive Principles. Therefore, 
it w ill be a far-fetched argument to 
say that w « cafuot amend the Cona1 
titutlon to bring about a revolution 
without bloodshed by • Constitutional 
method.

On the question whether the Cana 
tttutkm could bo m u w W  and H*e
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method o4 amending the Constitution 
•vtn the Judge* have gone to the 
extent of laying that barring Chap
ter in , the whole of the Constitution 
could be amended. 1 am. reading 
from page 34 of the lectures given by
6 . N. Joshi, a constitutional lawyer 
o f our High Court, in a book entitled 
Aspect* of Indian Constitutional Law. 
Ta fact, he refers to the judgment 
given toy the Supreme Court in 
Shanlcri Prasad Singh Deo versus 
Union of India end the Court says: — 

"Now, the Conttitution provides 
for three classes of amendments 
of its provisions. First, those 
that can be effected by a bare 
majority such as that required 
for the passing of an ordinary
law.............. Sdoondly, those that
can be effected by a special majo
rity as laid down in article 368.” 

The third kind are those which deal 
-with federal polity by a ratification 
by one-half of the State legislatures. 
The amending procedure laid down 
in the Constitution empowers the 
Parliament to amend the Constitution 
which procedure can be classified in
to three parts. In the first place, 
the Constitution could be amended 
for the purpose of an Adminis
trative measure. In the second place, 
the Constitution could be amended 
with ratification by half the States in 
order to bring about to change in 
the federal polity, and in the third 
place, Constitution could be amended 
by a majority of two-thirds. When 
we adopt the third method, Parlia
ment is both a legislative body and 
the Conetltution-amendlng machinery 
'which is incorporated in the Consti
tution itself.

Shri M °o  Mody: Mr. Deputy-
Speaker, Sir, I must preface what I 
am going to say by expressing the 
"wish (hat when legal matters are dis
cussed in this House lawyers should 
not be permitted to make any spee
ch*, or upreaa any opinion because 
■we tend to low  the substance of what 
»  are about to do and get mixed 
up in a lot ot legal technicality 
quoting mare this and that none of 
'Which is reUvant to the point.

Mr. Dettuty-Sycoker: Would it he
correct to say that architects and 
engineem need not be consulted 
while we plan buildings?

1T« TW ) :
*n*r vfr eft fW r mrftfwCTr v  

1
Shri PUoo Mody: I do not want to

enter into an argument with you on 
this subject. As it is, 1 am feeling 
rather despondent because I feel that 
the heads have already been counted; 
the debate is hardly likely to swing 
any votes; people have already made 
up their minds and go through this 
procedure merely to satisfy ourselves 
that we are a democracy and that 
this is the sovereign body of this 
country.

Shri Govinda Menon: Have you 
also not made up your mind?

Shri PUoo Mody: I cannot imagine 
a more disastrous amendment than 
what my hon. friend, Shri Nath Pai, 
ha, brought forward because it pre
maturely tends to snuff out a demo
cracy which we have not yet stabi- 
Iished. We on this side of the House 
are against this Bill in principle. We 
are against it because of its contents 
and we are against it being discussed 
over here.

are reactionaries.
174S hi*.

[U r. Speaker in the Chair],
Shri PUoo Mody: Mustering the

utmost Christian charity of which I 
am capable I  would like to observe 
that my hon. friend, Shri Nath Pai, 
be forgiven by the Good Lord be
cause he knows not what he does. I 
heard at one time that the hon. Mem
ber, Shri Nath Pai, would presnt a  
better case for selling short our 
democracy; Inseed, 1 find that he has 
based his entire case on a legal quib
ble justified on the grounds at a  
“changing society, a dynamic society”  
as he calls It—and rapping It all up 
by reiterating a  doxen times that 
“Parliament U supreme” .
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[Shri Piloo Mody]
Let us examine his statement of 

objects and reasons. He says, hern 
that the issue raised is of “cardinal 
importance for the supremacy of 
Parliament; this supremacy implies 
the right and authority of Parliament.” 
Note his obsession with Uie supremacy 
of Parliament.

He is Coy. He does not want to be 
disrespectful to the Supreme Court 
but does not hesitate to offer his points 
of disagreement with the judgement 
that the learned judges have given. 
He regards the Supreme Court as 
the guardian an d  custodian of the 
rights of the citizen but he has no 
hesitation whatsoever in presiding 
over the liquidation of those very 
rights.

He says that he may appear to be 
defying the authority of the Supreme 
Court but he wishes us to remove 
any possible misunderstanding in the 
matter. He is merely trying to estab
lish, as he says, the supremacy of 
Parliament.

Then, again he says:
“Parliament wil not be able to 

function as the ultimate instru
ment of the will of our people.. 
Parliament’s supremacy is mean
ingless, ceases to have any 
coherent meaning >if Parliament 
cannot amend the Constitution.”

Is this the only important function 
of Parliament? He vaxed eloquent. I 
would like to have quoted rather a 
long passage from his speech but I 
realise that I will not be given the 
time to finish what I have to say. So 
I will pass on. But he ended not by ar
riving at the right conclusion as a 
result of what he said but again on 
the same stale note about the supre
macy of Parliament What an absurd 
conclusion? I venture to suggest 
that it is Mr. Nath Pai who is applying 
the "Jack boot”  to our democracy at 
this very moment.

His entire legal argument is slim
med up here, to quote him, when he 
■ays:

“A constitutional amendment is 
totally different from an ordinary 
enactment of Parliament Where 
as the ordinary enactment which 
runs counter to the spirit o f Arti
cle 13 of the Constitution may be 
null and void, ultra wires, and 
therefore, unconstitutional, a con
stitutional amendment itself shall 
not be because that makes a 
mockery of the supremacy of 
Parliament."

But my hon. friend really out Pais 
himself towards the end of his pero
ration when he says:

‘This is the fundamental mean
ing of the supremacy of Parlia
ment and nobody has the "right 
to take away, snatch away, or 
deprive Parliament of its inalien
able right, the right to amend the 
Constitution of India.’’
Mr. Speaker, Sir, please note the 

misuse of the word “fundamental” 
and his application to the supremacy 
of Parliament, which incidentally also 
has, and mark the words, the “ flnalien- 
able” right to amend the Constitution. 
It is when I hear Mr. Nath Pai that 
I begin to appreciate the rather un
reasonable attitude taken by Dr. 
Lohia and Mr. Madhu Limaye on the 
language issue.

Where does Mr. Nath Pai get his 
ideas about the supremacy of Parlia
ment? Does he realise that Parlia
ment derives its powers from the 
Constitution of India, not from the 
people, but only indirectly from the 
people? Does my friend think that 
because he collected a few . votefl 
during the elections, as most of us 
did, that the people have surrendered 
their rights and freedoms and have 
agreed to become the slaves of their 
elected representatives? Mr. Nath Pai 
thinks so but I do not think that waa 
the mandate that the people of IndU 
gave to Mr. Nath Pai, to Mr. Chatter* 
jee, to Mr. Bhandare or to anybody 
else in this House.

What ia the origin o f dim senqr! 
it is baaed on an original belief that
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the people are sovereign and that the 
origin* ot power lie with the people. 
This is the only moral justification of 
any free society. Our very existence 
>1 a nation requires moral justification 
not merely based on power or our 
capacity to protect our territorial in
tegrity but derived from moral law, 
the morality being that we are a free 
people with certain sovereign right, 
rights that we enjoy subject to none 
not even the elected representatives 
over here. If we do not accept this 
orignal concept of democracy, we 
have no justification as a nation and 
any foreing power would have the 
right, based on pure power, or with 
brute force, to enslave us, as we have 
surrendered our sovereign rights as 
a people to majority rule; to the rule 
of force, in short, to a jungle -ociet.v 
based on the concept that might is 
right.

It is this moral justification that is 
required which prompted the found
ing fathers of the American Declara
tion of Independence to declare:

“When in the course ol human 
events, it becomes necessary for 
one people to dissolve the political 
bands which have kept them with 
another and to assume, among the 
powers of the earth, the separate 
and equal station to which the 
laws o f nature and of nature's 
God entitle them a decent respect 
to the opinions of mankind re
quires that they should declare 
the causes which impel them to 
the separation."

This was the moral justification. And 
what was the basic truth?

“We hold these truths to be self- 
evident that all men are created 
equal, that they are endowed by 
their Creator with certain inalien
able rights, that among these are 
life, liberty and the pursuit ot 
happiness. That to secure these 
rights, governments are instituted 
amongst man, deriving their just 
powers from <th« consent of the gov
erned."

The Constitution of India framed, 
some 175 years later is no leas elo
quent. I shall read out th* Pream- 
able to you, because I suspect that 
there has been a severe lapse ot 
memory amongst the hon. Members 
of this House. The preamble of this 
Constitution of our* says.........

Shri Nath Pal: We know it by heart.
Shri Piloo Mody: It is not enough 

to know it by heart, tout it is neces
sary to understand it.

It says:
•‘WE, THE PEOPLE OF INDIA, 

havng solemnly resolved tp con- 
stitute India into a SOVEREIGN 
DEMOCRATIC REPUBLIC and to
s e c u re  to all its citizens;

J U S T C E . so cia l, eco n o m ic and  
p o litic a l;

LIBERTY of thought, expression,, 
belief, faith and worship;

EQUALITY of status and of op
portunity; and to promote among 
them all.

FRATERNITY assuring the dig
nity of the individual and the 
unity of the Nation......... ”

I would stress the portion that fol
lows:

“IN OUR CONSTITUENT AS
SEMBLY this twenty-sixth day 

of November, 19*9, do HEREBY 
ADOPT, ENACT AND GIVE TO 
OURSELVES THIS CONSTITU
TION.” .
I would like hon. Members to note- 

that we the people or India gave to 
ourselves this Constitution because- 
we assumed quite rightly that we 
were born free with certain inherent 
and inalienable rights—fundamental 
rights. Kindly note the correct use of' 
the words. We do not enjoy our 
Constitution at the mercy of parlia
mentarians who think that they are 
supreme. Now, what are those rights?’
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Shri S n r flm iilh  Dwtvedy: Who 
made the Constitution.

Shri m oo  Mody: I would take you 
to article IS, and I shall read out 
to you what these rights are. The 
first right is, that "all citizens shall 
have the right to freedom of speech 
and expression." Does Shri Naith Pai 
or the Congress think that they can 
erase this by a two-thirds majority 
in Parliament? Then, it says that "all 
citizens shall have th* right to as
semble peacebly and without arms.” 
Does Shri Nath Pai or the Congress 
think that they can. erase this with a 
two-thirds majority? Then, the article 
says that "all citizens shall have the 
right to form associations or unions.” 
Do Shri Nath -Pai and the Congress 
think that they can erase this with a 
two-thirds majority?

«r® t h  literal m  wre
Ttar VT# ^  f  i

Shri PUoo Mody: Then, the article 
sayg that “all citizens shall have the 
right to move freely throughout the
territory of India.........to reside and
settle in any part of the territory of 
India.___ to aCdUire, hold and dis
pose of property,.. . .  and to practise 
any profession, or to carry on any oc

cupation , trade or business/* Do 
Shri Nath Pai and the Congress think 
that they can erase these rights by 
a two-thirds majority in Parliament?

Shrimati U U M k a ilW H ; D on
the hon. Menubar want the Opealreg to 
go aod appear before a magistrate?

Shri PUoo Mody: Now that she 
has said that, would she please sit 
down? . ,

Article 13 (2) says:

"The State shall not make any 
law which takes away or bridges 
the rights conferred by this Part 
and any law made in contraven
tion of this clause shall, to the ex
tent of the contravention, be void.”

What does the term ‘State’ mean? 
Article 12 reads thus:

“In this Part, unless the context.  ̂
otherwise requires, “the State’’ 
includes the Government *nd 
Pari ament of India and the Gov
ernment and the legislature of 
each of the States and all local 
or other authorities---- ” .

With r e g a r d  to the term * la w ' also tb* 
C o n s t i t u t i o n  i s  v e r y  s p e c i f i c .  It says:

“ ‘law’ includes any Ordinance, 
order, Ibye-law, rule, regulation.
notification custom or usage 
having in the territory of India 
the force of law.”

Mr. Speaker: The hon. Member mu 
continue his speech on the next das

Shri piloo Mody: I shall need Jw 
8ve more minutes.

Now, let us see what the Constitu
tion itself has to aay about this?

« -4 —.H t Does
.the hen. Member want th* 
to go and appear before a magistrate?

Shrt POM Medy: What is it that 
the hon. lady Member wants to sayT 
"Let bar aay HT

M r . S p e a k e r : T h o a e  w h o  w a n t 
hear him may hear him »  
next day.

gtart rileo Mody: Shall I or shall
not continue my Mpeech now?

Mr. Speaker: I  do think It *  
be possible for him to *
*p««chtoday? He to 1* 
d a y .  I do not know wlwttiar *
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t e  paMlble lor him to finish Us speech 
today.

Bfcii S. K. Taporatafc (Pali): Be 
an y  he called on the next day.

Mr. Spaakar: He can continue on 
the next day.

81M PUoo Mody: j  would require 
about five more minutes only.

Mr. speaker: Why only live
minutes? He can take about 10 to IS 
minutes more also.

Shri Surendrttnath Dwlvedy: The
rest of the portions of his speech may 
he taken as read.

l l .W b »
RE QUESTION OF PRIVILEGE

A t x E C A * n O l4S  A G A IN S T  C E R T A IN

M in is t e r s

Mr. Speaker: Shri Vajpayee to raise 
the issue concerning privilege.

Hie Minister of Law (Shri Govinda 
Menon): On a point of order.

Shri A. B. Vajpayee (Balrampur): 
On what?

Mr. speakrr: There Is no motion 
befroe the House now.

«fr «rr;r finrrfr *

^  Jr «n«r wj»rf?T g i 
H*ro <t*f° w-Tsff =r a o * r f  v t  a w  ̂
WIMHW®!’ WRTTT if
*rtn% «k =t % sY w -h iT-w

art 'T«ff
*T5  wrrta wnrqr «rr ftr # f>T*rr 

..w »fr»fr |  i % wnrhT «ft 
h ^ t wftir 5ttt s?r

*i»? writfi ip «***« if 
*» i erfr* »rt̂ r*n % *fx  ww
if fartr farer

t n r o  < ? n f f  «r i « r f i n h  %

923 (Ai) USD—12.

^  »n% *  srw f r o
i » 5 i  

% <5* favhr <n p ra i fwr «tt i t  
w  % v i r  * i r r  % % anr% q fH i ^ r f w  
5  i w r % ‘P^r«rr— *f3 » ? rv T 5 rrg  :—

“The person making such an al
legation should first make sure of 
hiis facts and hase them on such 
authentic evidence, documentary 
or circumstantial as he m ay have.
He should be careful in sifting 
and arranging facts because if the 
allegations are proved to be frivo
lous, worthless or based on per
sonal jealousy Or animosity, 
directly or indirectly, he will him
self be liable to a charge ®f 
breach of privilege of the House” .
tim iT n m  sfkt *n— 4  s i *
T̂rTT f  •'
"However, ij in the course of pre
liminary investigation, it is found 
that the person making the allega- • 
tions has supplied incorrect facts 
or tried to bring discredit to th* 
name of the member wilfully or 
through carelessness, he shall he 
deemed to guilty of a breach of 
privilege of the House.**

S tin  % WWlTpi^il
t  fv  sfk Vi$ ftra fv  httpt m iw
5, fsrtTHTT ^ W VFHHTsfy if H*ll2f ^  
j |  ?fY '3 F  ^  f v iN n f im x

H w a *  %=n 5>n 
% fsn=mfi « 4 « f r |  *>Y 3rr «4<fl t 
ir t f ’r w f t r r  % w iO 'ff vY aft srsrrr 

nftem %■ ^  I  farw sarsr 
«rft«inr ^  sf *rrfw f t *  t  
wpt ^  t f m x  TTaT ^ fa  # an* %

*5 MY s m  Hnrrr v iOmI  ’ ft
f v m r f e v iT  w'Vt % i


