253 Bills Introduced

a Bill further to amend the Represen-
tation of the people Act, 1951.”
The motion was adopted.

ot ay fwdr: & fadaw o e
g

REGULATION OF THE FLOW
OF FOREIGN MONEYS BILL*

sit wy fom (3 77) : & w17 HT@T
Efs fadeht o7 o @ & ww oW
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MR. DEPUTY-SPEAKER :
tion is :
“That leave be granted to introduce
a Bill to regulate the flow of foreign
money coming into India and to pro-
vide for the curbs on the harmful
activities of foreigners and their agents
in this country.”

The motion was adopted.

st Ay fowd & fagaw o wwar

The ques-

g
MR. DEPUTY-SPEAKER :
Kanwar Lal Gupta... ... Absent.
Shri A. T. Sarma.

Shri

DELIVERY OF BOOKS AND
NEWSPAPERS (PUBLIC
LIBRARIES) (AMEND-
MENT) BILL*

(Amendment of sections 2, 3, 4 etc.)

SHRI A.T. SARMA (Bhanjanagar) :
1 beg to move for leave to introduce a
Bill further to amend the Delievery of
Books and Newspapers (Public Libraries)
Act, 1954, ;
MR. DEPUTY-SPEAKER : The ques-
tion is :
““That leave be granted to introduce
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a Bill further to amend the Delivery

of Books and Newspapers (Public
Libraries) Act, 1954.”

The motion was adupted.
SHRI A. T. SARMA : 1 introduce

the Bill.

REGULATION OF EXPENDITURE
AND ERADICATION OF
CORRUPTION BILL*

SHRI HUMAYUN KABIR (Basirhat) :
1 beg to move for leave to introduce a Bill
1o regulate internal and external expendi-
ture and payments of the Governments of
the Union, the States and Union Terri-
tories, their undertakings, concerns and
institutions, and all civic bodies under
their direct and indirect control ; to main-
tain watch over all business transactions
of trading and commercial establishments;
to prevent leakage of Income-tax, Sales-
tax and other taxes and check other mal-
practices, and to eradicate corruption,
black marketing and smuggling.

MR. DEPUTY-SPEAKER :
tion is :

“That leave be granted to introduce
a Bill to regulate internal and external
expenditure and payments of the
Governments of the Union, the States
and Union Territories, their under-
takings, concerns and institutions, and
all civic bodies under their direct and
indirect control ; to maintain watch
over all business transactions of trading
and commercial establishments ; to
prevent leakage of Income-tax, Sales-
tax and other taxes and check other
mal-practices . and to eradicate corrup-
tion, black marketing and smuggling.”

The mtion was adopted.

SHRI HUMAYUN KABIR :
duce the Bill.

The ques-

I {otro-

15.05 brs.

CONSTITUTION (AMBNDMENT)
BILL —conrd.
(Amendment of article 368)
by Shrt Nath Pai

MR. DEPUTY-SPEAKER : We shall

*Published in Gazatte of ndia, Extraordinary, Part 11, section 2, dated 29.11.64.
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[Mr. Dupty-Speaker)
‘now take up further consideration of the
motion moved by Shri Nath Pai.

On
Has it been moved

SHRI PILOO MODY (Godhra) :
a point of order, Sir.
properly ?

MR. DEPUTY-SPEAKER : It
been moved.

has

Now, at the request of some Members
of the House, we have allotted 4} hours
ito this Bill.

SHR] RANGA (Srikakulam) :
more time is needed.

Much

MR. DEPUTY.-SPEAKER : At the
present junction, we could not give more
time.

it srer fagrdt aroddY (FErCrgR) ¢
IqreUe wEYE, ¥ %A@ FAMAT Avgar
21w g W@ A #, W@ fagaw
faare w3 & fad @Y &) *Y oF a@1g
W o ey Rl
frgas g &1 = T @ @ wifi
i adf M ¥w fagaw g Az g

@ wr e 7Y fal ¥ @ X faa w2
i

MR. DEPUTY-SPEAKER : The mo-
‘tion that is now before the House is the
one moved by Shri Nath Pai. This Bill
was referred to a Joint Committee and
both the Report and the Bill are here.

SHRI SURENDRANATH DWIVEDY
(Kendrapara) : The majority of the mem-
bers of the Joint Committee were Cong-
ressmen. So, the question does not arise.

MR. DEPUTY-SPEAKER : It would
be a wrong precedent to say that a private
Member shautd oot ...

SHRI ATAL BIHARI VAJPAYEE : |
never said that ..

MR. DBPUTY-SPEAKER : Why should
he be preveated ?
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MR. DEPUTY-SPEAKER : Mr. Nath
Pai. 1 would request the hon. Member
to take 15 or 20 minutes ...(Interruptions)

SHRI RANGA : 1 .would like to
request you to keep in mind the possibility
of the House agreeing and yourself also
agreeing and even the Government them-
selves comiag to agree with us in our
suggestion that more time will have to be
given to it. Therefore, when you are
good enough to call the members of
various political parties, kindly keep this
in mind and do not pull them up much
too strictly.

MR. DEPUTY-SPEAKER : During
the current session, we have allotted the
maximum possible time to this Bill, i.e.,
4} hours. So, as we watch the progress
of the Bill, we shall consider, the Com-
mittee will consider.

Mr. Nath Pai.

SHRI NATH PAl (Rajapur): Mr.
Deputy-Speaker, 1 support Mr. Ranga and
the others who have asked for extension
of time. This has been my position that
the House should discuss every aspect of
the Bill before it finally makes up its mind.
This may be the only motion that he made
on which | may find myself in agreement
with Acharya Ranga.

Regarding your proposal that 1 should
if possible, kmit myself to 20 minutes, |
shall try my very best, but in view of the
importance of this subject and the con-
fusion that is sometimes caused, | have to
try my best to preseat subject-matter of
the Bill with as much darity as 1 can
afford to bring to it.

Before I take up the subject-matter, I
should like to make an appeal to all
-members, parficulatly :to .those who dis-
agree with me—they agree with : Chief
Justice Hidayatulla, 1 think, Chief justice
Hidsyatulia has asked us to look at the .
Question in the proper way. | have aj



o Congtitution
ways held the highest regard for him,
and 1 ‘expected such an advice from him,
pacticalarly to those who disagree with me.
Speaking reoently in Delhi, he has put this
in the proper perspective as a true great
liberal should put on any debate on a
major issue :

“1 must think that this is amongst
the most important subjects on whith
Parlizinent has engaged ftself after the
Constitution was accepted by the
Constituent Assembly...”

He utters a word of caution. Regarding
the disagreement among judges of the
Supreme Court, this is what the learned
Chief Justice of India has to say :

“It is a moot question, who Is right
and who is wrong, and on that I can
venture no opinion before you.”

What a becoming modesty for a Chief
Jastice, who holds a strong view. He
says “I hold a certain view ; the others
hold certain other views ; I do not know
who is right ; I shall try to persuade others
to my point of view.” It is in this spirit
that 1 shall try to make my appeal to my
ceHeagues {n this House.

Mr. Deputy-Speaker, iet us now pro-
ceed step by step. In the first place, what
is the judgement we are talking about ? 1|
will just briefly refer to the essential poiats
made in this judgement, by the majority
led by Chief Justice Mr. Subba Rao. It
says :

“The power of Parliament to amend
the Constitation is derived from articles
245, 246 and 248 of the Constitution
and not from article 368 thereof, which
only deals with procedure. Amend-
mont is a legislative process.”

The Chiefl Justice says, these are the
conclusions to which we are led after dis-
cussing the pros and cons and submission §
made on both sides. Then he pro-
nounces :

“Amondment is law within the
meaning of article 13 of the Constitu-
tion and therefore if it takes away or
abridges the right coaferred by Part
111 thereof, it is vold.”

Then he proceeds :

“‘On the application of the dectrine
of prospective over-ruling ..”

This is a totally now destrine impocted
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into India wnd like precions ‘tewported
goods getting damaged because they have
to be brought in Very dMBtult conditions,
this doctriee as it has been impoited and
implemeated oa thé Indian judicial system
has got seriously mutilated and damaged
s0 that the Awerican judges who first
formulated it—¥ they ¢come and Mave a
look at their body—will not be able to
recognise it. So much it has been dis-
torted out of &fl proportion. They say :

“On the application of the doctrine
of prospective over-rullag, ..us éxplaio-

ed by us earlfer...”

Sir, this s the frst doctrine to the
Indian judicial system and this doctrine has
been applied totally differently by the
Supreme Court of America. Mr. Deputy-
Speaker, this question will have only pros-
pective operation and therefore the said
amendment will contiaue to be valid They
said :

“We declare...”
And this is the most important part-—

“We declare that Parllameat will
have no power from the date of this
decision, that is, the 27th of February,
1967, to amend any of the provisions,
of Part TII of the Constitution, so as to
take away or abridge the fundameatal
rights enshrined therein.”

Mr. Depury Speaker, by the most
revealing senteace in this whole judgement
which is the nub and the crux of the thiak-
ing and the philosophy, the attitude aad
approach of the majority of the supreme
court in this case Is given in these géms of
words :

“But having regard to the past
history of our cousmtry, it could
not...."

Tt means the Supreme Court—

1t could not belleve the representatives
of the people. This is the essentlal
approach The Supreme Court tells the
people of India. We are not prepared to
believe the represontatives who sit in the
Parllament and therefors we are to be the
gusrdians of the rights of the e of
Tadla. Withott fear Of bsing accused .. ..,
([mterruption)
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SHRI FRANK ANTHONY (Nominat-
ed—Aanglo-Indians) : Sir, that is a complete

distortion. Let my friend argue ; but let
him pot distort the  judgement. It is
deliberate distortion. (laterruption)

MR. DEPUTY SPEAKER : [ have
carefully gone through it. That is all
right.

SHRI FRANK ,ANTHONY : That
is a destortion.

MR. DEPUTY-SPEAKER BEvery

Member, 1 presume, has gone through the
judgement as well as the evidence before
the Joint Committee which has been circu-
lated. What he has said now, in the con-
toxt, is very clear.

SHRI RANGA : What is clear, Sir?
Shri Frank Anthony is right in his objec-
tion. (Interruption)

MR. DEPUTY:SPEAKER : Thatis
a sentence from the judgement. He is
quoting.

SHR1 ATAL BIHARI VAJPAYEE :

He has put his interpretation on the judge-
ment.

SHRI RANGA : The judges never
sald that their view should be accepted,
their view should be taken, they alone
should .be trusted, and all that.

MR. DEPUTY-SPEAKER :
his interpretation. It is there
sentente.

SHRI SURENDRANATH DWIVEDY:
Let him read the judgment.

SHRI PILOO MODY: Nobody
objects to what he has ' quoted from the
Supreme Court’s judgment. Nor is it
necersary that every court should require a
ruling from the Chajr whether it is right or
wrong. Otherwise, we cannot have a
debate. What the objection of Shri Frank
Anthony was to the words that Shri Nath
Pai appended after he had quoted a sen-
tence from the Suprems Court judgment, in
which he had said that the Supreme Court
had atrogated to itself the right of repre-
sentiof the people of India. That was what
Shri Nath Pai.said, and | thipk it js highly
pbjectionable.

It is not
in the
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MR. DEPUTY-SPEAKER : I would
request -Shri Nath Pai to read the relevant
sentence first, and he is free to make his
own observations thereon. He is free to
do so.

SHRI NATH PAl: Before 1 had
completed the latter part—and the record
and also the tape will show it ; I was say-
ing—without fear of being accused ; but
before 1 had completed my sentence, Shri
Frank Anthony jumped to his feet. Had
he been a little more patient, he could
have heard the full sentence. And the full
sentence is this :

“But having regard to the past
history of our country, it could not
implicitly believe....”

—1I say, the Supreme Court could not
believe —

“...the representatives of the people,
for uncontrolled and unrestricted

power might lead to an authoritarian
State.”

But this plea, this interpretation is not
my interpretation only, but it is the inter-
pretation of so eminent a judge who subse-
quently became the Chief Justice of India,
Justice Wanchoo, that this kind of casting
of doubt on the wisdom of the plople of
India to send representatives who will be
subverting the Constitution is not the
legitimte fuoction-of any judiclary. I have
got my right, with all my respect for the
judiciary, to express my greater faith in
the wisdom of my people ; I respect the
judiciary, but I respect my people ; they
are dumb and they are illiterate, I know,
but through their dumbness came the
freedom of this country and not through
the scholarship of a bunch of a few indi-
viduals and scholars. So, if there is a
free Constitution which was given to us by
these dumb millions, then ultimately my
commitment is to uphold the judgment of
my people because it has its roots in the
dumb millions ; therefore, I make no
apologies for saying this.

SHRI J. B. KRIPALANI (Gupa):
Can he interpret the law ?

SHRI NATH PAI: I bave heard
Shri Acharyan Kripalani's question and
now,mmonplycolt. Ho bas ubdm,
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‘Can you interpret the law ” If he wanls
to listen to me he can listen to me. But |
find that he is carrying-on a dialogue with
Shri Frank Anthony ; since he has put me
a question. I am prepared to reply (o it.
Are we free (o interpret the law ? I say,
‘No, Acharyaji’. We are not free to inter-
pret. Interpretation is absolutely the field
of the Supreme Court. Legistation is our
field. What I am submitting is this that
under the garb of judicial review courts
have shown a tendency where they have
taken upon themselves to a function which
is patently reserved for the legislature of
the country. May I say that this is not a
new tendency ? Pleass forgive me for
saying this. A very wise old man, Francis
Bacon has warned the judges. He has
said that it shall not be the function of
judges to try to make law while interpret-
ing the law. Parliainent should not take
over the function of the judiciary nor
should the judiciary take over the function
of the legislature. This is very well-esta-
blished principle.

Having read this judgment, now I
would like to say why we disagree
from this  judgment Firstly, this
judgment betrays a fear of the demo-
cratic decisions of the people, expressed by
the judges in their desire to protect the
people from themselves. What the judges
sincerely and honestly are trying to do is

to protect the people of India. From
Whom ? From themselves ?
Secondly, the judgment is based,

according to my humble opinion, and with
all my due respect for the learned judges,
on an erroneous view that imposition of
restrictions on the right to property was
evidence of the dengers of a drift towards
at totalitarian regime.

I must crave your indulgence to point
out that the case in which the Supreme
Court delivered so important a judgment
banning Parliament from exercising its
inheren right was not a case in which fun-
damental rights were alleged to have been
assailed but it was a case in which some
zamindars alleged that unlimited property
rights were in jeopardy. It is an extraordi-
pary thing that on the three occasions, that
is, in Sankari Prasad's case, in Sajjan Singh's
case and in Golak Nath's case, if the
Supreme Court matter was agitated in the
Supreme Court it was ndl because any
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fundamental right like right to - freedbm of
speech or like the right to worship or like
the right to orgunisation etc. was in danger
but because the right to property was- in
danger. )

I would have understood if this ban
from the Supreme Court had come while

245

delivering-a judgment when any citizen of -

India had sought the help of the Supreme
Court or High Court to uphold the right
of the citizen.  But it was not in responsg
to such a call from a citizen of India ; it
was a call to protect the property rights of
zamindars in response to which this impor-
tant judgment has been delivered. And

this is of the greatest’ importance in 2onsi+ -

dering the whole philosophy that goes
behind this. '

Now, some basic questions arise here.
In the first place, what it is that we are
trying to do? Some pf my critics point
out—some honestly, and some perhaps not
quite in such a convincing degree of
honesty—that if this Bill is passed, the
floodgates of a totalitarian regime in thia
country will have been opened.

SHR1 J. B. KRIPALANI :
be opened.

They can

SHRI NATH PAl: If there are big
defenders of totalitarianism, the Supreme
Court cannot prevent it coming im A
totalitarian regime does not come here
because there is a Supreme Conrt ; it does
not come here because my couotrymen are
committed to democracy. Therefore, we
romain a democracy, not because of the
charity of a party, not becauss of the
charity .or interpretation of a court,

A nation remains free. I would like
to read at'a convenient stage how a nation
remains a democracy. Not becsuse of
the judgment of five or six Judges, but
because of the massive commijment of
the people'as a whole (Interruptions). In
this context, there are some friends who
are 30 afraid of listening to wisdom from
any source Yhat ‘they want to drown i by
keeping a murmering campaign or A whis-
pering’ campaiga.

May | point out what Justice Holmes,
who was for 50 years in the Supreme Court
of a«:ﬁe‘ us, 'u{d who is among the freatest
jo of sl times and of all éov(rlu, has
opfoed ' ToE
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“The Constitution of a free country
is not what a fsew judges say, it is but
what the people want it to be”.

This is the basic meaning of a Consti-
tution. Ultimately, a Constitution has to
be the repository of the will, wishes,
dreams and aspirations of a psople. To
the extent that it is, it remains ; to the
extent it needs to be amended, the people
must come forth through their representa-
tives to amend it.

We are accused and charged with want-
ing to subvert the fundamental rights of
the citizen enshrined in the Constitution.
May I ask a very relevant question in this
context ? The power of Parliament to
amend fundamental rights was taken away,
according to the Supreme Court judgment,
on 27th February, 1967. It means this
nation, this Parliament, had the power to
take away fundamental rights. Did it ever
do1t? Did it ever happen ? The only
restriction put on fundamental rights
was with regard to property rights.
There is article 15. I know there were two
other amendments in which the so-called
equality was slightly modified in order to
protect those who are the weakest sections
of our community, the backward classes
and the scheduled castes.

SHRI MADHU LIMAYE (Monghyr) :
Arctic'el9 was modified.

SHRI NATH PAI : It modified the
unlimi ted right to freedom of speech.
1 was always claiming the unlimited right
to freedom of speech. but here the restric-
tion put—a limited restriction—in the
interest of the security and integrity of the
country, to prevent the vivisection,
disintegration, fragmentation and secession
of any part from of the territory of India.

By and large, this executive might have
tried to curtail civil liberties, but if it has
mot succeeded, why has it not succeeded ?
In this context, I would like to quote from
Justice Hans in his famous treatise on the
Role of the Supreme Court and people in
upholding the spirit of a free country.
This brilliant scholar has this to say :

“A sociely 80 riven that a spirit of
moderation is gone, no court can save.
A society where the spirit flourishes, no
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court need save. In a society which
evades its responsibility by thrusting
upon the nature (that is, the defence)
of that spirit, that spirit in the end
will perish®.

The spirit of moderation, the spirit of
liberty is something which the people them-
selves will have to uphold. We shall not
have to take shelter behind the apronstrings
of judges to defend the spirit of our liberty,
to defend the justice of our people, to
defend the equality of our people. This is
the basic thing one has to bear in mind.

In this context, before I come to the
so-called danger, I would like to gquote
some well-known authorities. We are not
among the first democracies of the World.
There have been before very inspiring
examples of people with their very shining
example of faith in, and commitment to,
the democratic way of life. One such man
was Jefferson. He says :

“Governments are republican only in
the proportion they embody the will
of the people and exercise it.”

Then ke says :

“It is an axiom in my mind that our
liberty can never be safe but in the
hands of ths people themselves.”

And finally he says :

“I know of no safe depositary of the
ultimate power and security of our
liberty but the people themselves.”

Here is a class of philosophy and ideology.
The Supreme Court is worried that we
may have irresponsible representatives
whom it is not prepared to trust. I shall
always take the risk of trusting the people
of India. Sometimes they will make mis-
takes, sometimes they muddle, but eventual-
ly as we have seen the finest guarantee
against dictatorship is to give the people
the right, make the people have a stake in
freedom. If freedom is only to be found
in the shelves of libraries or in forgotten
documents, there is nobody to defend it.
It is to the extent that, that freedom be-
comes part of the life of the people, to the
extent that they experience i1, feel it, par-
take in it, participate in it, that they come
forth to defend it. This is the only
guarantee of defending freedom.

After dealing with this charge of funda-
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mental freedoms being jeopardy, I would
like to deal with two very important aspects
raised by the Supreme Court in this con-
nection. The Supreme Court’s contention
is that article 13(2) bars Parliament from
passing any law which in any way abro-
gates, abridges, takes away the fundamenjal
freedoms given in clause (3). Two points
are very important in this connection to
bear in mind.

In the first place, is the law contem-
plated by Article 13(2) the same as amend-
ment of the Constitution contemplated by
article 368 ? 1 am going to substantiate
my humble submission with the finest
quotations from the Supreme Court itself.
Not one Judge of the Supreme Court but
three Chief Justices of the Supreme Court
have held that law contemplated in Article
13(2) of the Constitution is not the same as
amendment of the Constitution as contem-
plated in article 368. Article 13(2) acts as
a bar to an ordinary law made by Parlia-
ment or any legislature, and there are in-
numerable cases in this country. Take for
example the case of A. K. Goplan vs. the
State of Madras and Justice Kania’s famous
remarks. He was the Chief Justice of
India. What does he say ? He says that
article 13(2) is there only for abundant
caution and even if article 13(2) had not
been there the Supreme Court of India and
the people of India also would have fought
against any piece of legisiation which would
have curtailed fundamental freedoms. There
is a distinction between the law of the land
and the constitutional law of the country.
May I here quote some authorities ?

Dicey, in his treatise on the law of the
land, has elaborated that constituent law
and legislative law are two totally different
things. It is when Parliament is exercising
its constituent powers that it can amend
the Constitution, but if a normal law of
Parliament tries to take way the funda-
mental freedoms the Supreme Court will be
justified in striking it down, and I will of
course uphold them, and I will uphoid
even the striking down of this Bill if the
Supreme Court is so pleased and imclined
to do. But let us remember this classic
difference. This is not a difference that
Nath Pai has made. It has existed from
the beginning of law.

Here 1 will read an extract :
““There is a clear separation between
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constituent law and the rest of the law
and that must never be forgotten. An
amendment of the Constitution is a
constitutional law and is in exercise of
constitution-making powers. It is not
an ordinary law in the exercise of
ordinary legislative power and is clearly
differnet from the power to amend the
Constitution.”

Justice Wanchoo, in the same case, quoting
from the Law on the Constitution by Ivor
Jannings, says :

“Written constitution is thus the
fundamental law of the country, it is
an express embodiment of the doctrine
of the reign of law. All public autho-
rities, legislative, administrative and
judicial, take their powers directly or
iadirectly from it. Whatever the nature
of the written Constitution, it is clear
that there is a fundamental distinction
between constituent law and the rest of
the law. There is a clear separation,
therefore, between the constituent law
and the rest of the Law.”

1 have quoted Ivor Opinion Jennings, I
quoted Dicey and I have quoted Chief
Justice Wanchoo. Sir, in this connection
now I would like to point out what the
Supreme Court itself in the famous case of
Shankari Prasad had to say on this issue,
because we are now discussing the conten-
tion of the Supreme Court that Art. 13(2)
is a bar even to Article 368. Is it that
the politicians only are discussing it ?
Has not the Judiciary ever become seized
of this issue and, if so, what is the opinion
of the Judiciary ? I may submit that this
matter was discussed by the Supreme Court
not once but twice, once by the unanimous
judgment and on the second occasion by
preponderance of  the judicial opinion and
it has held that Parliament has the compe-
tence to amend Part [II of the Constitu-
tion and that Art. 13(2) is not a bar to that
power. May, I, therefore, in this connec-
tion read what the Judges had to say in
Shankari Prasad case ? We must remem-
ber that so eminent a Judge as Chief Justice
Patanjali Shastri, who will always be in-
spiring future studeants of jurisprudence and
law in this country and who took a leading
part in drafting this judgment, had to say.
No doubt our Constitution-makers, follow-
ing the American model, have incorporated
certain fundamental rights’ in Part I1I and
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made them immune from interference by
laws made by the State. We found it
however, difficult in the absence of a clear
indication to the contrary to support that
they also intended those rights immune
from Constitutional amendment. The terms
of Art. 368 are perfectly general and em-
power the Parliament to amend the Consti-
tution wlithout any exception whatever.
We are of the opinion that inthe context
of Art. 13 law must be taken to mean rules
and regulations made in exercise of ordi-
nary legislative power and not amendment
to the Constitution made in exercise of the
constituent power with the result that Art.
13 does not affect amendments made under
Art. 368.

Here, Mr. Deputy Speaker, we have to
take into our mind that the Indian Consti-
tution is a detailed constitution. It is not
a skeleton constitution like the United
States constitution. The American consti-
tution is just a 4 page document. Our
Constitution has tried to provide not for
cvery contingency but tried to make it as
detailed and specific as possible. Now, is it
conceivable that if it was the intention of
the Constitution-makers to exclude Part III
of the Constitution from the purview of
Art. 369 7 Why did they fail to do this ?
What prevented them from doing that ?
It is a question which nobody is able to
answer. You are aware and the House is
familiar with it. If it was the intention of
the constitution-makers to exclude from
the purview of Art. 368. Part III what
p d the legislative body like the
Constituent Assembly which was so careful
about what it says ? The inference is very
clear, I am quoting this. This absence
of any kind of bar in Art. 368 preventing
the Parliament from bringing an amend-
ment to Part 111 is there. It will now be
argued ‘Why do you want to disturb this ?’
This is more an innuendo and an insinua-
tion than a more statement of fact. In the
first place I would draw the attenlion of
the House tnat these fundamental freedoms
are precious. Are they the only freedoms ?
We are concerned, [ think, the whole
House is zealous about the freedom of
speech, the freedom of association, organi-
zation, assembly, religion, faith and wor-
ship and | thiok all Indians for all times
will continue to enjoy these freedoms. A
very pertinent question is this : are these
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all the freedoms that we are entitled to ;
what about the other freedoms ? The right
to vote—Art. 326 gives this right. This is
oot in Part IIl of the Constitution. Can
it be therefore abolished ? Are not the
other freedom as pracious as the freedoms
given in Part 111 ? Is not the right to vote
a most precious freedom that we have got
in the Constitution ? Can it ever be des-

troyed ? This is not in Part 11I. Can the
Parliament take away that right ? I would
ask another question. What about the

right to work ? Art. 41 of the Constitu-
tion confers on the people of India the
right to work. There is a right to educa-
tion. There is a right to adequate means
livelikh ood.

Now, if those critics of mine who are
disagreeing, I think, seriously and sincerely,
are prepared to incorporate this right to
work, right to vote, right to education,
right to adequate means of livelihood, and
enshrine them in the Constitution, then, let
us all agree that this will not be appealable,
but we have never seen any tendency to
oppose the right to work, the right to edu-
cation, the right to livelihood, the right to
live, the right to life and the right to a
livelihood, as a free Indian, and the right to
speech. The right to speech, is of course,
as important for me as any other right, and
if it is denied we will fight. But let us see
the fun of the whole thing. These are the
directive principles which I have quoted.

I would now, Mr. Deputy-Speaker, rcserve
some of the agreements.
MR. DEPUTY-SPEAKER : Half an

hour.

SHRI NATH PAI : Sir, you are aware
that 15 minutes were taken in points of
order and other submissions. (/nterruption).

MR. DEPUTY-SPEAKER : All right;
please conclude in five minutes.
SHRI NATH PAI: I would like to

point out here in this connection, what is
this power of amendment ; is it something
new ? Was it implicit ? Was it wanted
by the makers of the Constitution 1 will
quote the man who piloted the Constitution
of India, Dr. Ambedkar. (Interruption). |
am glad to know that some are inclined to
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respect him, but there are some who accept
no other authority except their own !

SHRI ATAL BIHARI VAJPAYEE :
I respect Mr. Nath Pai's opinion also.

SHR1 NATH PAI: I am glad that
Shri Vajpayee extends his respect at least
to some individuals. (Interruption . It is
very mice, very modest and very kind of
him. Now, Dr. Ambedkar, speaking in
the Constituent Assembly, has this to say

about this issue. Not that this was
not taken up. It was contemplated ;
it was thought about and it was

provided for by the makers of the Consti-
tution. Here it is :

“The Assembly has not only refrained
from putting a seal of finality and
infallibility upon the Constitution by
denying to the people the right to
amend the Constitution as in Canada
or by making the amendm:nt of the
Constitution subject to the fulfilment of
extraordinary terms and conditions as
in America or in Australia, but has
provided a most facile procedure for
amending the Constitution.”

The constitution-maker has said in the
Constituent Assembly that we have delibera-
tely provided for a most facile procedure,
and why did he say that ? [ think Burke
was a very conservative political thinker.
He said that a Constitution which does not
provide for its amendment does not pro-
vide for its preservation. Dr. Ambedkar,
therefore, is in the same line of thinkers
when he observed :

“I challenge any of the critics of the
Constitution to prove that any Consti-
tuent Assembly anywhere in the world
has, in the circumstances in which this
country finds itself, provided such a
facile procedure for the amendment of
the Constitution.””

MR. DEPUTY-SPEAKER ! 1 would
like to quote here one more great thinker
who has come to be the symbol of freedom
for all people. This is Thomas Paine,
from his Rights of Man- He said :

“There never did, there never will,
and there never caa, exist a Parliament,
or any description of man, or any gene-
ration of men, in any country, posses-
sed of the right or the power of hind-
ing and controlling posterity to ‘end of
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time’, or of commanding for ever how
the world shall be governed, or who
shall govern it ; and therefore, all such
clauses, acts or declarations by which
the makers of them attempt to do what
they have neither the right nor the
power to do, nor take power to execute,
are in themselves null and void... .. ”

MR.
conclude.

DEPUTY-SPEAKER :  Please

SHR! NATH PAI : [ am eoncluding.
You are hurrying me too much, because
the points are still to be replied to but I
am bound to follow your guidance in this
matter, I would like to quote—

DR. SUSHILA NAYAR (Jhansi) : [t
is an important matter ; give him some
more time.

MR. DEPUTY-SPEAKER : |
how to conduct the proceedings.
conclude. (Interruption)

know
Please

SHRI NATH PAI: Let me quote,
Mr. Deputy-Speaker, from Philips Frankfur-
ter, who was a conservative judge, and a
colleague of Justice Homles and Prof. Laski.
this is what he says :

“The Constitution owes its conti-
nuity to a continuous process of revivi-
fying changes. The Constitution can-
not make itself, somebody made it, not
at once, but at several times. It is
alterable ; and by that draweth nearer
perfection ; and without suiting itself to
differing times and circumstances, it
could not live.”

A Constitution which cannot be amend-
ed cannot live. Why did this American
Judge give this warning ? You khow, Sir,
after the depression, the Americans were
confronted with a very dangerous situation.
The President tried to bring legislation
which the Supreme Court again and again
struck down. It was in this context that
the then President of the United States had
to tell that the Supreme Court cannot be
allowed to be a third chamber which will
be arrogating to itself the power of mak-
ing laws.

My amendment does not try to abro-
gate any fundamental freedom. The Sup-
reme Court has introduced an amendment



m Consthtution

[Shri Nath Pal]

of the Constitution. The Constitution,
after the judgement in Golaknath’s case, is
a different Consiitution. What I am trying
to do by my amendment is to restore to
the people of India the Constitution, the
sovereignty, which belonged to them before
the Supreme Court took it away by a slen-
der majority of six to five, because to the
extent that we create this balance between
our people, their representatives in Parlia-
ment and the Supreme Court do we create
the necessary sanction for the smooth
functioning of the democratic set-up of this
country.

1 do not want an artificial conflict with
the Supreme Court. I am one who is
committed to upholding authority. But
the source of all authority in this country
is the people of India and it is their right
that has been infringed. Therefore, 1 sub-
mit, let us proceed to debate this amend-
ment and restore to the people of India the
sovereignty which has been tampered with
by the judicial process.

MR. DEPUTY-SPEAKER :
moved :

“That the Bill further to amend the
Coustitution of India, as reported by
Joint Committee, be taken into con-
sideratton.”

Motion

There is an amendment to the conside-
ration motion.

SHRI LOBO PRABHU (Udipi) : Sir, I
beg to move :

“That the Attorney General of India
be summoned to advise the House on
the constitutional validity of the Cons-
titution (Amendment) Bill, 1967 (4mend.
ment of article 368) by Shri Nath Pai,
M.P.”

1 have moved this motion because the
proposed Bill flies in the face of the Cons-
titution. [ have moved this amendment
because the Bill flies in the face of the
Supreme Court. 1 have moved this amend-
ment because the Attorney General, who
always advises the Government on laws,
was conspicuously absent when the Select
Committee considered this Bill.

SHRI.- K. LAKKAPPA (Tumkur) :
Parliament is the supreme authority. We
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have appointed the Advocate General and
the Attorney General.  (Iaterruptions)

SHRI LOBO PRABHU : I maintain
that this BiH flies in the face of the Consti-
tution, because in spite of this Bill having
received a record consideration, according
to Mr. Nath Pai himself, of several judges
and others, this Bill has not considered
some very vital questioans.

The first question which 1 want to ask
Mr. Nath Pai and those who are enthusias-
tic about the powers of Parliament is this :

What does the Select Committee think
about Article 13 ?

MR. DEPUTY-SPEAKER : Your sub-
missions are to be limited only to the
amendment, namely, as to why do you
want to invite the Attorney General ? The
scope of your amendment is limited to this
only. (Interruptions)

SHRI RANGA : What he says is that
this is against the Constitution and against
Parliament and so he wants the Attorney
General to come here and reply.

SHRI LOBO PRABHU : 1 am saying
that Article 13 has not been considered at
all by the Select Committee.

SHRI AMRIT NAHATA
Sir, I rise on a point of order. The usual
practice is that when amendments are
moved, they are moved. And when we
take up clause by clause discussion, then
only the speeches are made. Now, you are
allowing him to make a speech. Then
please restrict him to make a speech speci-
fically on this amendment only. Or else
you call the other Members as per the list.

(Barmer) :

MR. DEPUTY-SPEAKER : Uafortu-
nately it has not been understood properly.
He has moved the amendment at the consi-
deration stage and I have given him the
opportunity to just speak a few words. I
cannot allow him to go beyond that. First
of all, I shall ask the Law Minister to reply
and then we shall proceed further.

SHRI LOBO PRABHU : | am asking
questions and nothing more than this, My
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first question is this. Does Article 13 say
that the States will not have the power to
abridge Part 111 ?

SHRI S. M. BANERJEE (Kanpur) :
To this you will get a written reply.

SHRI PILOO MODY : I do not
know why Shri Banerjee is troubling us
here.

SHRI LOBO PRABHU: [ have
examined the proceedings of the Select
Committee and I have not seen it con-
sidered whether this particular provision
should be abrogated or not. It was never
posed if you want to amend Part III,
will you have to abrogate Article 13 or
not ?

MR. DEPUTY SPEAKER : You can-
not go into the merits of it. Your re-
quest, by this motion, to this House and
to Government is that the Attorney
General should be invited to throw more
light because you are not convinced about
this,

SHRI LOBO PRABHU : The question
remains unanswered.

SHRI PILOO MODY : At least he
can give the reasons as to why he should
send for the Attorney General. Hs must
give Teasons for that. (lnterruptions).

SHRL LOBO PRABHU : Are you
affaid of the reasons why I request iavit-
ing the Attorney General here ?

MR. DEPUTY SPEAKER:
conclude.

Please

SHRI LOBO PRABHU :
interrupt me.

Please don't
MR. DEPUTY SPEAKER : The time
is limited here.

Are we not
such limits

SHRI LOBO PRABHU :
having the freedom from
here.

MR. DEPUTY SPEAKER : Here I
would like to point out that 1 am only
giving you an opportunity since you have
m>rs:d the motion at the -early stage,
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(Interruptions). On this, I am quite clear
in my mind. So far as the invitation to
the Attorney General to come and answer
is concerned, you can speak. I cannot
allow you to go through the merits of the
case.

SHRI RANGA : He only wants to
develop his arguments. How do you know
as to what his argument is ? (Inrerruptions)

MR. DEPUTY SPEAKER : I will not
allow beyond the restrictive point.

st w2 fagrd awgd (ITTHYR) -
TR AGTT, WX AAVT GIET qZ
agf vz ¥9d f5 weEl AW F R
gaTaT A, 6 g2 o werw Tran § fag
At A A gATr I g, @ f)
AT 7 I AT g F47 @A faar ?
o9 I AF W@ § | AT I A qG
_E

MR. DEPUTY SPEAKER: If I give
him the latitude to pose all the questions,

he will go on labouring the other points in
his mind instead of inviting the Attoraey

General here to throw some light. That
would be the position.
Now, confine your remarks to this

only.

SHRI LOBO PRABHU : Why did the
Joint Committee not recommend the abro-
gation of article 13 ? Secondly, can arti-
cle 13 co-exist with the amended article
368, because, as long as article 368 co-
exists it is a contradiction of article 13.
Then, if article 368 contains a provision
that it will apply also to article 13, then
article 13 should go. Otherwise, it is
meaningless.  Thirdly, the suggestion is
that the marginal heading should be
changed from “Procedure to amend” to
“power to amend”. Now, the power to
amend must be in the powers of Parlia-
ment, and the powers of Parliament are
given in article 105. I would like the
Attorney-General to explain why it should
not be made in article 105, instead of in an
article which is procedural.

This is sQ much as the Bi'l goes. It
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flies into the fage of the Constitution, it
fliss ipto the fase of the Gupreme
Caurt

MR. DEPUTY SPEAKER : He should
conclude now.

$SHRI LOBO PRABHU : Sir, it is
diffiqult to develop a thoyght ip a compli-
cated subject like this, if you go on inter-
rupting every minute.like this.

MR. DERUTY-SPEAKER : Normally,
1 dispose of such amendments without
glving an ppportunity to the Mamber. The
hog. Member who makes the motion pre-
sumes that the House is ignorant of the
remifications and camplications of the law
and, therefore, the Atiorney-General
should be iavited. That s his presump-
tion. On that basis, he has moved an
amepdment and | have peormitied him to
speak.

SHRI LOBO PRABHU: |
three points to make.
ope.

have
I have made

MR.DEPUTY SPEAKER :
congclude soon.

He should

SHRI PILOO MODY : Sir, you have
already spoken more than he has

spoken.

SHRI LOBO PRABHU : The Supreme
Court has clearly said that Parliament has
no power to amend Partlll. Now, is
this House trying to bring the Supreme
Court into coatempt ..(Inrerruptions). Sir,
it is very dificult for me to continue if you
cannot coatrol the House. Is this House
trylag to bring the Supreme Court into
contempt by saying that the judgement is
by a majocity of one vote? Ata time
when thers is contempt for law all over the
countey, it is the iotention of this Houso
that it should set ua exampie by itself say-
iog ‘We have no regard for the judgement
of the Supreme Court, because it is only by
a majority of one voie™ 7 This caanot be
the intention of this House. This House
was not meant 0 come imto coaflict with
the Suproms Coun, this House was not
meant t0o bring the Supssme Court iato
contempt. 1 would likp the Attosaey-
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General to come and give his opinion ea
this point.

Thirdly, Shri Nath Pai has quoted a
lot of rulings and he has exhausted all
authorities, old and new, available to him.
One simple thing he has not said. He is
releasing a Frankenstein moaster, because
it attacks not only the right to property,
but it attacks many more funda-
mental rights, the right to speech,
the right of minorities and Scheduled
Castes, the right to occupation, the right
of language and so on. Is it the intention
of this House that these rights should be
exposed to be amended by anyone? It is
not a question of the power of this House,
it is not a question of the competence of
this House ; it is a question of the com-
position of this House. One day it may
be full of people who have no respect for
the Constitution ... .. (interruptions).

SHRI S. M. BANERJEE : Sir, |
rise on a point of order ...(Interruption).

MR. DEPUTY SPEAKER : Every
Member here has tauken an oath of allegi-
ance to the Constitution ..... (Interruption).

You will have to withdraw that......
(Interruption). This will be withdrawn... ...
(Interruption).

SHRI LOBO PRABHU: 1 do not
mind withdrawing... ... (Interruption).

MR. DEPUTY SPEAKER : He has
withdrawn ... . (Inrerruption).

SHRI LOBO PRABHU: What 1|
would like to say is about the future

Parliament. 1 would like to point out
to my hon. frieads, who are so excited,
that only two days ago they exhausted
every fundameatal right to defend their
own position. Law defends the weak ;
law is for the weak and the moment you
subject fundameantal rights to their ero-
sion, it is the weaker section of the popu-
lation which is exposed. This is what
I would like to be explained. I would
like each one sitting here to lay his haad
on his heart and say if we should go in
for a piece of legislation which is contrs-
dictgry to the articles of the Coastitution,
which is contemptyous of the Supreme
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Court’s decision and which is defying and
igooring the rights of the people. On
these questions | demand in the name
of the people of this country that the
Attorney-General be summoned here to
advise this House.

SHAI AMRIT NAHATA : Sir, I rise
on a point of order.
SHRI PILOO MODY : Shri Lobo

Prabhu threw a hat and he found thirty
wearers |

SHRI AMRIT NAHATA : | draw your
kind attention to rule 344, sub-rule (2) of
which says :(—

““An amendment shall not be moved
which has merely the effect of a nega-
tive vote."”

DEPUTY-SPEAKER : That is
The hon. Law Minister.

MR.
not correct.

THE MINISTER OF LAW AND
SOCIAL WELFARE (SHRI GOVINDA
MENON) : Mr. Deputy-speaker, Sir, | am
sorprised that my learned friend moved
an amendment to this Bill requesting the
presence of the Attorney-General.  That
is never done. Rule 77 says what motions
may be moved on the presentation of the
Select/Joint Committee Report. | can
never conceive of an amendment to 4 Bill
calling the Attorpey-General to be present
in the House to clarify certain positions.

SHRI ATAL BIHAR! VAJPAYEE :
It is a motion.

SHRI SURENDRANATH DWIVEDY
(Kendrapara) : There always can be such
a motion as the hon. Member has moved.
There be an d t to the Bill
to that effect.

SHRI GOVINDA MENON : | agree
that there may be a motion like that but I
submit that there is no need to call the
Attorpoy-General in this matter.

SHRI PILOO MODY : Now he is
objecting against the motion.

SHRI GOVINDA MENOG) That is
my view. If my hon. friends would read
the report of the Golak Nath casc’ as
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reported either in the Supreme Court
Reports or in the All Iadla Repotter .....
(Interriprion)

(Abndt.) Bill

SHRI LOBO PRABHU : Would you
like to answer my arguments ?

SHRI GOVINDA MENON: I can
answer your arguments also.

If the House is desirous of knowing
what the views of the Attorney-General
are on this matter, they will be seen in
the report of the case where the Attorney-
General appeared for the Union Govern-
ment and advocated the polnts of view
which are upheld by tive minority judge-
ment in that case.

SOME HON. MEMBER : No.

SHRI1 GOVINDA MENON : As to the
points that have been raised by Shel
Prabhu, I must with great respect to him
say that there is no merit in those points.
He says that the powers of Parliament
are included in article 103 of the Consti-
tution. In article 105 the power of
Patliament with respect to matters which
ure not leg ive are But if
he will go to the chapter in which articles
245 and othérs appear, he wiN sce that
there is something known as legisiative

Py

a4
ateda.

powers. For example, in Chaptet |
of Part Xl—the chapter heading is
Distribution of  Legislative  Powers —

Article 248 speaks of residuary powers
of legislation ; article 247 speuks of power
of Parliament to provide for the establish-
ment of additional courts ; article 249
speaks of Parliament (0 legistate with res-
pect to a matter in the State List, etc.
There is something called the logislative
power ; there is also something kaowan as
constituent power. The Joint Committes
wanted to change the marginal pow to
article 368 by way of abundant precaution
to show that article 368 does not merely
lay down procedure but aiso conteins i it
the power of amendment.

1600 brs.

Article 368 o our Constitution is s
copy of an article in tbe Austtéids” Comati-
tution where also it {s said ‘précédaFe to
amend’. Where ‘proceliuré 1o shiead’ is
given, it implies (hat theré fs the power to
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smend also. What is attempted by the
Joint Committee s to change the marginal
note to show, by way of abundant precau-
tion, that article 368 contains the power to
amend also.

. 1 do not consider that it is necessary
that the Attorney-General should come
here to clarify any point. It is only a
division of opinion in this House whether
the power to amend all parts of the Cons-
titution should be vested in Parliament or
not. There are some friends who think there
that the power should not be there and
are other who think that the power should
be there. No legal point arises in this
matter.

As far as his view that we are disregard-
ing the judgment of the Supreme Court, my
sybmission is that whenever the Supreme
Court or a High Court comes to a decision
on account of certain lacuna in the legis-
lation which they point out, this House,
times out of number, has passed laws to get
over the difficulty. Take, for example, the
recent judgment of the Supreme Court re-
garding passports. They gave a certain
decision pointing out that the position in
law is such and such, etc. So, Parliament
stopped in to get over the difficulty. It is

16.09 brs,
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not unusal for Parliament to legislate to get
over a decision by the Supreme Court. If
this amendment goes against the funda-
mental principles of the Constitution ... ...
SHRI RANGA : Fundamental Rights.
SHRI GOVINDA MENON : ..... my
learned friends on the opposite side need

not be anxious. They can go to the Sup-
reme Court and get it struck down, if

possible.

MR. DEPUTY-SPEAKER : Now, I
put it to vote.

SHRI LOBO PRABHU: Will you

answer why dono’t you amend article 13 ?

MR. DEPUTY-SPEAKER :
more. I put it to vote.

Nothing

The question is :

““That the Attorney-General of India
be summoned to advise the House. on
the constitutional validity of the Cons-
titution (Amendment) Bill, 1967 (Amend-
ment of article 368) by Shri Nath Pali,
M.P.”

The Lok Sabha divided.

DIVISION NO. 21
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Nalk, Shri R. V.
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Barua, Shri Hem
Basu Dr.

Baswant, Shri
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Behera, Shri Baidhar
Besra, Shri S. C.

Bhagat, Shri B. R.
Bhandare, Shri R. D.
Bhargava, Shri B. N.
Bharti, Shri Maharaj Singh
Biswas, Shri J. M.
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Chakrapani, Shri C. K.
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Dange. Shri S. A.
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Dass, Shri C.
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Deshmukh, Shri K. G.
Dhillon, Shri G. S.
Dwivedi, Shri Nageshwar
Dwivedy, Shri Surendranath
Gandhi, Shrimati Indira
Ganpat Sahai, Shri
Gopalan, Shri P.

Gowda, Shri M. H.

Gupta, Shri Indrajit

Jamna Lal, Shri

Kamble, Shri

Kamala Kumari, Kumari
Kedaria, Shri C. M.

Kesri, Shri Sitaram

Khan, Shri Latafat All
Kban, Shri M. A,
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Kripalani, Shrimati Sucheta
Kuchelar, Shri G.

Kundu, Shri 8.

Kureel, Shri B. N.
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Mabajan, Shri Vikram Chand
Mabaraj Singh, Stri
Mabishi, Dr. Sarojiei
Malbotra, Sbri Inder J.
Maran, Shri Murasol
Masurlya Din, Shri
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Menon, 8hri Govinda
Mirza, Shri Bakar Ali
Mishra, Sbri Bibhuti
Misbra, 8hrd G. 8.
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Mohammad Ismall, Shri
Mohammad Yusuf, Shri
Mohammed Sheriff, Shri
Mulla, Shri A. N-
Nahata, Shri Amrit
Nath Pai, Shri
Padmavati Devi, Shrimati
Pahadia, Shri Jagannath
Pandey, Shri Vishwa Nath
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Partap Singh, Shri
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Paswan, Shri Kedar
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Patil, Shri N. R.

Patil, Shri T. A.
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Ram Charan, Shri
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Ram Dhani Das, Shri
Ram Subbag Singh, Dr.
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Randhir Singh, Shri
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Reddi, Shri G. S.

Saigal, Shri A. S.

Salve, Shri N. K. P.
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Sen, Shri Deven
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Shah, Shri Manabendra
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Shankaranand, Shri B.
Sharma, Shri M. R.
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Shastri, Shri Prakash Vir
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Virbhadra Singh, Shri
Vyas, Shri Ramesh Chandra
Yadav, Shri Chrandra Jeet
Yadav, Shai Jageshwar

MR. DEPUTY-SPEAKER : The re-
sult® of the division is : Ayes : 25 ; Noes :
128.

Constitution

The motion was negatived.

MR. DEPUTY-SPEAKER : Mr. N. C.
Chatterjee.
SHRI LOBO PRABHU : The Swa-

tantra party should open the debate, being
the largest Opposition group.

MR. DEPUTY-SPEAKER: 1 have
called Mr. N. C. Chatterjee. I never
thought that any member from this side
would raise an objection to this.

SHRI RANGA : It is our right to
speak first.
MR. DEPUTY-SPBAKER : On this

Bill, there is no question of right......
(Interruptions),  This is a Constitution
(Amendment) Bill. 1 retognise the party
spokesmen ; [ will glve them an opportu-
nity.

Mr. N. C. Chatterjee.

SHAI N. C. CHATTBERIJEE (Burdwan):
The Bill was first introduced by Shri Nath
Pai in this House. We discussed this Bill
in this House for four days. Then on the
motion moved by the hon. Law Minister,
the Bill was referred to the Joint Com-
mittee. You, Mr. Deputy-Speaker, were
the Chairman of the Committes. I must
say that the Committee called almost all the
Jurists for giving evidence You remember,
we called almost everybody . ...

SHRI J. B. KRIPALANI ;
were against it were oot called-...

Thoss who

SHRI N. C. CHATTBRIEB: No ;
that is not correct. The Commaittée citled
almost everybody, thewe whe werd-fér and
those who were agafst it...
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SHRI J. B. KRIPALANI : I was not
called ...

SHRI PILOO MODY: [ was also

not called in spite of the fact that I asked
to be called six times | They did not want
adverse testimony.

SHRI N. C. CHATTERJEE: We
called the best juristis. 1 remember, Sir,
that the Attorney-General of India came
and gave his opinion. Not that the Bill is
perfect, but he pointed out certain amend-
ments to the Bill. 1 have myself moved
certain amendments. The whole thing is
this ; the main question is this, namely,
who has got the power to amend our cons-
titution 7 The Supreme Court have not
said that we have no power to amend with
regard to the fundamental right ; but they
said, you have no power to abridge, but
you have got the power to amend for the
purpose of extending it, for the purpose of
expanding it. But, Sir, the whole guestion
is this : The Supreme Court settled this
‘aw in the year 1951 by a judgement deli-
vered by Mr. Justice Patanjali Shastri and
it was unanimous—not that this point was
not taken, this point was taken. Sir, in
1952, in the Supreme Court Report, page
88, it js reported. The Counsel’s arguments
were all noted. Mr. P. R, Das, a great
barrister, and ex-judge of Patna High
Court appeared. He appeared in Shankari
Prasad’s case. All the other jurists and
advocates appeared. One counsel argued
that article 368 must be read subject to
article 13 (2). The whole question before
this Parliament is this : Should article 368
be read, subject to article 13 (2) ? If that
is so then, of course, law includes comstitu-
tion amendment, and if a law is bad then,
that must be declared void. The
Supreme Court, after careful consideration,
said : That is not the correct view. The
arguments of the counsel wore negatived,
And a very fine judgement was delivered by
Mr, Justice Patanjali Shastri; He said :

“Having regird to the comsidera-
tious...we aré of opihiton Miwt i the
context of Article 13, law mtist be
taken to mean rdles dnd régutations
made in exercise of otdinary Iﬂ_ﬁﬁ}lvc

*The following Members.also recorded
A YES : Shri Lobo Prabha.

NOES : Sarvashrt K. Suryaneruyana,

their votes t—

Badrudduja, and K. Lakkipgha.
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power and not amendmeant to this cons-
titution within the oxercise of constitu-
tiopal powers.”

The result is, Article 13 (2) dees not
affect amendments made under Article 368.
That was the view taken in 1951. Asa
matter of fact, Sir, it gave great relief not
merely to Bihar but all otbers ; the Bihar
land reforms Act was declared illegal by
the Patna High Court ; that was declared
legal here, after this amendment. Not only
that, Sir. They pointed out that the two
things are separate. Article 13 (2) says :

‘ The State shall not make any law
which takes away or abridges the rights
conferred by this Part and any law
made in contravention of this clause
shall, to the extent of the contraven-
tion, be void.”

Now the question is, what is the mean-
ing of the ward ‘law’ ? They pointed out
that it cannot cover Article 368. Therefore
the law wus clarified. The law was made
clear. And, Sir, all the Acts, all the Bills,
passed by the different legislatures in India
became valid because of that judgement.
From the 26th January, 1950 our constitu-
tion was promulgated. In 1951 the law
was settled. From 1951 upto February
1967 the law was the samo. Not only that,
Sir. Kindly look at Article 368.

With the greatest respect to the Chiel
Justice who delivered the judgment, I must
point that 368 not only shows a basic pro-
cedure for amendment of the Coatitu-
tion...

SHRI J. B. KRIPALANI : Written
procedure.
SHRI N. C. CHATTERJEE : Ia the

Berubar! case, the Supreme Court pointed
out that the preamble or headline or bead-
ing cannot possibly affect the contours, of
the whole section. Look at the coatour.
*Upon such assent being given to the Bill,
the Coanstitution shall stand amended in
accordance with the provisions of the Bill™.
Kindly see 368. After we pass this Bill
with the requisite majority in this House
and in the other, it goes to the Presideat,
and upon the assent of the Presidont being
given to the Bill, the Constitution shall
stand amended in accordancy with the
terms of the Bill,

AGRAHAYANA 8, 1890 (S4KA)
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In ‘Sankari Presad’ and slso in Sge/jan
Siagh's case the Supreme Court poiated
out that the language here is that ‘the
Constitution shall stand amended’. The
Caonstitution muyst be the whole book ; it
does not say this part or that part, or any
part apart from Part I1I. It does not make
any exception in the case of fundamental
rights.

Therefore, the coanstituent power, the
sovereign power, the supreme power, the
legislative power lies with us, and that is
the law. What emerges after the passing
of the Bill and assent of the President be-
ing of given is that this book, the Canstitu-
tion book of India, shall stand umended.
That was the view taken.

I have been trying my best, in Parlia-
ment and outside, not to allow aay fuada-
mental right to be abridged. In this
Parliament, | have delivered many speeches.
Bvery time any Bill would come to curtail
these rights, I had to fight it.

You remember the terrible disaster
which took place in Bengal after partition.
Lakhs and lakhs of people came (rom Bast
Pukistan and settled near Calcutta. They
all came in 1947 und 1948. Thousands of
people actually occupied some of the big
palaces in Calcutta. Ultimately, they
would not go back either to Pakistan or to
uny other place outside Bengul. They stuck
to the place. There was a great demand
for regularising the position of these
unfortunate people. Dr. Bidhan Chandra
Roy was Chief Minister then. He got a
Bill passed ia, I think 1955. In that they
said we will acquire the property but that
compensation shall be paid on the basis of
the price of August 1948 because they held
that in 1948 all these reflugees had come
and those poor pecople had no other place
to go.

16 19 hrs,
[Stri R. D. Bhandare /n the Chair)

Dr. Roy approached me and asked me
to fight for the Act ia tho Supreme Coart.
That Act was struck down by the Coust
because they held that you have got no
power to change any fundamental right in

this way, by ordinary legisiation. It is
réported in SC 1954 p. 170.
That crested the difficulty. Feor tha(
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reason, i.c., the judgment of the Supreme
Court, the Constitution was amended.
Mr. Justice Patanjali Shastri took the view
that compensation must be paid in com-
plete {ndemnification. You cannot have
complete indemnification in 1955 by paying
the market price of 1948, although they all
came and settled in 1948 and the landlords,
owners were ousted at that time.

So the Constitution was amended. Can
you say that it was badly amended,
illegally amended, improperly amended ?

SOME HON. MEMBERS :
never.

No,

SHRI N, C. CHATTERJEE :
question of bumanity.

It is a

1t is a question of moral and human
rights. Therefore, you have got to see
what the position is. In the next case
of Sajjan Singh in 1965, Vol. I, Supreme
Court, page 933, Chief Justice Gajendragad-
kar delivering the judgement sald the same
thing. The point was argued by one
counsel after another that the judgment in
Shankari Prasad’s case should be reviewed
a8 it was not good law. The majority of
the Judges said in that case in 1965 that
the contention for reconsidering the
judgment in Shankari Prasad's case had
absolutely no justification, that the power
conferred by article 368 on Parliament
could be exercised both prospectively and
retrospectively. Then they said that the
power conferred by article 368 iecludes the
power to take away fundamental rights
guaranteed by the Constitution. What
Mr. Nath Pai's Bill waats to do is to res-
tore what Justice Patanjali Shastri and
Chief Justice Gajendragadkar said, namely
that the power conferred by article 368
includes the power to take away the tunda-
mental rights guaranteed by Part [II. If
this is correct, this Constitution shall stand
amended and that means every part of the
Coastitution.

AN HON. MEMBER :
article 13.

Iacluding

SHRI FRANK ANTHONY : If you
take away article 32, nothing will remain. .

SHRL N, C. CHATTERJEB: That
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will be bad for lawyers, but who is the
man in India who is going to stand up in’
Parliament and say that it should be
removed. Nobody will do it.

We have a Constitution which is better
than that of America and Australia. We
have not merely conferred fundamental
rights on our citizens, but deliberately
conferred remedial rights in this Constitu-
tion. When I argued a case in the
Supreme Court, Mr. Satalvad said that I
should first exhaust the High Court in
Bengal and then come to the Supreme
Court, that I could not straight-way come
to the Supreme Court. I said that under
article 32 I bad the isherent right to come
to the Supreme Court for the vindication
of my fumdamental rights, and the Supreme
Court upheld that and over-ruled Mr.
Setalvad’'s argument. | am pointing out
that we have not only given remedial rights,
but we have made the remedial rights
fundamental rights under article 32. There-
fore, do not think that because Mr. Nath
Pai has introduced this Bill, if this Bill is
passed, anybody will possibly say, uniess
he i3 a lunatic. that article 32 should go.
We are very proud of it, proud of our
remedial rights, and this is the most amaz-
ing thing that in this couatry of 50 crores
of people you can go to the Supreme
Court straight for the vindication of funda-
mental rights. Mr. Nath Pai's Bill Is not
makiog any atrocious attempt to do some-
thing which is improper. He is simply
trylng to restore the judgment of Justice
Patanjali Shastri, to restore also (pfudg-
ment of learned Judge, Justice ndra-
gadkar. «

My learned friend read out a passage
from the man who piloted the Constitution
Bill, Dr. Ambedkar. He said : ‘“‘Show
me any Constitution in the world so facile
as this.” Therefore, the Coanstitution-
makers did not waot to make it so rigid.
Cortainly they wanted to make it difficult
to amead the Coastitution. They put it
on a high pedestal, made it transc \]
but not so high as to make it unapproach-
able and also uatouchable by Parliameat.
The whole question is this. Who can
amend it—Parliament or the Supreme
Court, the chossa represeutatives of the
people or some members of this judiciary ?
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Actually, if we go to the Supreme
Court, 12 Judges have decided now in
favour of this. Art. 368 operates in one
field and Art. 13 (2) operates in another
field. 1 am reading a passage from what
Pandit Jawahar Lal Nehru said on 11-11-
1948 :

“And remember this. While we
want this Constitution to be as solid
and permanent as we can make it, there
is no permanent permanence in Consti-
tutions. There should be a certain
flexibility. If you make anything
rigid and permanent, you stop the
nation's the growth, the growth
of a living vital organic people. In
any event, we could not make this
Constitution as rigid that it cannot be
adapted to changing conditions.”

Therefore, he pointed out, deliberately the
Prime Minister of India who was also one
of the Constitution makers, pointed out
that we should not make it so rigid as to
be absolutely unchangable and unaltera-

able. Parliament performs dual functions.
One is legislative. Another function is
constitutional. We are really a consti-

tuent assembly in another form.

SHR! RANGA : No.

SHRI N. C. CHATTERJEE : We are
a Constituent Assembly while functioning
under Art. 368. (/nterruptions) Under Art. 368
we are a Constituent Assembly but certain
safeguards have been imposed.

Mr. Justice Bachawat--one of the
Judges of the Supreme Court, has quoted
one paragraph ; it is not that he has found
it out. Mr. Nath Par has pointed out
this thing—says that you cannoot legislate
for ever you cannot legislate beyond the
grave, you cannot lagislate beyond your
goneration, if you do that you are doing
something improper. He has pointed out
that it should not be done. | am reading
the judgment of Justice Bachawat —page
925 of 1967 Supreme Court report :

“There never did, there never will,
and there pever can, exist 3 Parliament
or any description of man, or any
generstion of men, in any country.
possessed of the the right or the power
of binding and cootsolling posterity
10 the ‘end of time'."
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This sentence Mr, Nath Pal quoted. Then
the hon. Judge goes on to say :

“Bvery age and generation must be
as free to act for itself in all cases as
the ages and generation which proceeded
it. The vanity and presumption of
governing beyond the grave is the most
ridiculous and insolent of all tyran-
nies.”

It is living and not the dead that they
have to be accommodated. I am there-
fore submitting only what Mr. Setaivad
pointed out. It should be done with
certain safeguards. He said ‘Omit all the
the refereaces to law’. There is also my
amendment to that effect and | am happy
that 1 am in his company. Otherwise
that will only encourage the people to go
to the Supreme Court.

1 ought to tell you that there is no
majority of one even by which it can be
said that it is done by prospective over-
ruling. It is a fantastic doctrine imported
from America. With the greatest respect
I do not subscribe to that, and I submit
that what five judges have said is fallacious.
Our constitution says that the law shall
be void in such circumstances, and so,
how can a void thing be prospectively
overruled ? It is bad, and therefore, there
is no legal existence. How can It be given
any validity 7 That is the point they have
made. One Judge said what is a little
startling. He said that Parliament has the
power to amend the Constitution but not
in this way. His Lordship said thst
Parliament can by law constitute a Coasti-
tuent Assembly and say whatever law shall
be passed. Therefore. these 520 Members,
the chosen representatives of the people,
can appoint 50 or 52 men and say, “You
are the Constituent Assembly and you
shall do whatever you like, and that shall
be the law.” What cannot be done
directly cannot be done indivectly. That
is the first principle.

I therefore submit that this Bill merits
the closent atteation of Parliamest and
could be adopted with certain modifica-
tions.

SHRIMATI SHARDA MUKEBRJEE
(Ratoagirl) : Mr. Chalrman, Sir, | am
spoaking immediately after my learned
colleague Shrl N. C. Chatterjes who has
hed many years of experieace in legal
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matters and constitutional matters. 1
shall try to dealt with this much more on
a basis of how it can affect the citizens
of India. This is the first time since the
Constitution came into being, in 1950, that
we are coafronted with the question of
whether or not Parliament can amend the
fundamental rights. As late as 1965, in
Sajjan Singh’s case, Chief Justice Gaiendra-
gadkar had pbserved that “In our opinjos,
the expression ‘amendment of the Consti-
tytion’ plainly and upnambiguously means
amendment of all the provisjions of the
Copstitugion.” Therefore. in 1967, when
Sajjan Singh's case came up and the judg-
mens came out, there was a direct reversal
of this judgment. An eminent jurist, Mr.
Setalvad, said in his evidence, as to why the
Supreme Court in lts judgment has made
ceftain referepces has expressed certain
douﬁts about Puhnmem With your per-
qnsllon. T shall quote :
“You must not forget that judges
after all human bejngs and they are

nffected as much by other things
happemn' Outslde as an ordinary
citizen can to a lesser extent, ajthough

!pgx hold their balange and keep their

mind more balanced and even.”

I thipk we would be right in presum-
ing that wheo the Supreme Court’s judg-
ment included a certain ban on Parlia-
mept's future powers to enact laws which
may abridge or take away the fundamental
rights, the¢ Supreme Coupt was being in-
fluenced by the state of conditions in our
coyntry todsy. They have said, us Shri
Nath Pai quoted,—

“We therefore declare PRarliament
will have mo power from the date of
this decision to amend any of the pro-
visions of Part 1§ of the Constitution
80 as to take away or abridge the
fundamental rights coshrined therein.”
If the Supreme Court had just limited

its qRservations to the praperty question,
I do nqt think there wpuld bave been this
potiesable reaction from Pagliameat. But
to the extent these words pre-suppose that
Parliament will enact laws which will
destray \he very foyadationy af puy demo-
cracy, it ig, I gubmit with due respect to
the witdop and experisnce of the leatned

a gtep beyond their legitimate
mq ion. They can by all means des-
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lare that an Act of Parliament is uftra vires
of the Constitution, for in doing that, they
are merely interpreting the Constitutiqn.
But can they presume that Parliament wi))
enact constitutional amendments whjch
would restrict or destroy all or any of the
other six fundamental rights, excluding
property rights 7 1f such a situation
should arise in the country, democracy as
we understand it would have ceased to
exist.

There is instability in the State legis-
latures and we have to admit that the
legislators have not kept up the mandate
they received from the electorate. There
are also frequent outbursts of violence.
There are disturbances in the country which
cause us anxiety. These may well have
influenced their lordship in the pronounce-
mcnt  of their judgment. The gnestion
before us now is, in the event, what does
Parlianient do to cope with the present
situation ?

Article 144 gives power to the Supreme
Court to declare the law of the land. As
the position is today, therefore, the funda-
mental rights cannot be altered or abridged
by Parliament. The Supreme Court is the
highest court of appeal and our Constitu-
tion has invested it with authority to pro-
nounce judgments in matters of dispute
between the States and the Government of
India, in disputes arising between the in-
dividual and the State, and in cases involy-
ing a substantial question of law or the
interpretation of the Constitution. Can
we then say at this juncture, when the
Supreme Court has put a ban on Parlia-
ment, that we shall have a direct confron-
tution, or direct retaliation ? If Parlia-
ment were honest, I think it would go to
the source of the trouble and have the
courage to say that we shall amend article
13(2). That is one possibility. | am
merely suggesting the possibilities before
Parliament. One possibility is that Parlia-
ment can go straight to the point and say,
“‘we shall amend article 13(2)" and take
the chance of the Act being struck down
by the Supreme Court.

The second possibility is, Parliament
cag, as it iy dape in this Bill, go round and
try to amend articlo 368. This has be-
come, if | may say so, & very old habit i
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our country that where we cannot resist
injustice and fight a straight dbattle, we shall
80 round the law, try to subvert theé law
and try to circumvent the law. That is
the question before us. Parlismént does
not amend article 13(2), which in any case
in its origina! form does not permit Parlia-
ment to amend the fundamental rights in
such a way that they would be abridged or
taken away.

So, the Parliament, if it chooses, as
Mr. Nath Pai's Bill has provided, can get
round it by amending Article 368. What
does Mr. Nath Pai's Bill say ? Mr. Nath
Pai's Bill says first of all that we change
the nomenclature in respect of procedure
for amendment. Article 368, as Mr. Nath
Pai puts it, confers the right of amending
to the Article. Secondly it says that Par-
liament may amend any provision of the
law in accordance with the procedure laid
down. And then it adds Part 11{ and then
it says that notwith-standing anything said
in Article 13, Clause (2), which debars
Parliament from touching the fundamental
rights. It says :

“Notwithstanding anything contain-
ed in Article 13 shall apply to any law
in pursuance of this Article."”

So, Sir, we have only in fact continued
the process, which has been, shall I say the
process, very familiar, that we always cir-
cumvent the law. Here lies the rcal dan-
ger. When you say that rule of law shall
prevail, it means, first of all, that you
have respect the law ? Why do you res-
pect it 7 Because, you have the confidence
that the Jaw will be administered without
favour or without fear.

Now, Sir, I ask you that if Parliament
allows this precedent of subverting the Con-
stitution, of sub-verting tbe spirit of the
Constitution, it means we do not respect
the Constitution. The Constitution says
that the Supreme Court is the supreme
authority to administer the law of the land.
So, we say that we respect that. But, we
shall find a way out of it.

Then, Sir, if the poople say that ‘Parlia-
mient has passed a law, but we can find a
way of getting out of it,’ Can you blame
them ? Thisis in fact what is happening.
THs Parliarent passed the Land Acquisi-
tion Acts. What is our experience ? The
Lend" Acqeisition Acts have beea used by
certain Chie! Ministers for acquiring lands

AGRAHAYANA 8, 1690 (s 4K 4)

Amd y Bill %4
from the poor people and to hel| lheir
friends and relations. This Parliag

passed thé Industrial Poﬁcy Kesolulfon
And what is our experience ?

W i qot (&)
a9 wifeEe f‘m § wn a«ﬁ x
& agt frealY Ter ffo

SHRIMATI SHARDA MUKERJEE :
We have created monopolies. This Parlia-
ment, over ahd over again, passed Tegista-
tion which the peoplé do' not respect. I
submit to you, Sir, thit the supréfiacy of

L-lll

Parliament will codi€ into beid§ the
day people revpbct Acts of Parlla.
ment. Can you expect them to hive

itas long as Parllameot fludé ways' aMd
means of killing the vety sdul of the Cods-
titution ?  Mr. Chatterjee Is a very able
advocate and | am perhaps not as abié as
him ? 1 say that this thing will affeét the
people. Will the peopie have the confidence
if Parliament itself says that we sh&ll sub-
vert the Supreme Court's decision ?

Therefore, Sir, what is the sure way
out of this? We do not want this impajse
to continue. Then what is the way ? The
Coastitution itsell provides a way out. It
provides by Article 143 that you can 80
back to the Advisory Councils of the Sup-
reme Court and ask them to reconsider
their opinlon. Perhaps, this will affect the
vanity of Parliament and this will alfect the
supremacy of Parliament. But this would
ensure the confidence of the people that
there is the Supreme Court whose authoriiy
Parliamént does not watt to infringe.

16 4S hrg

(Mc Deputy-Speaker in the Chair)

Now you talk of democracy and the
constitution  In the 20th century the
Weimar Constitution was supposed to be
the best democratic constitution ; absolute-
ly flawleis.  What happened ?  There’
emerged Hitler out of it. So, it is not the
word or letter of the Constitutioa. it is aot
the interpretation of the Constitution, by
the lawyers, it is the extent to I“d’l the
people support the Cosstitutipn that w-
ters. Therefore, [ say, after 20 years Pulh-
ment has the opportunity, occasion, t y
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acknowledge that it is not supreme to this
or that, that it does not question the autho-
rity of the Supreme Court and that it agrees
to work in conformity with the Constitu-
tion for the enactment of legislation.

I ask you this question. What do we
gain by this amendment ? Whom are we
trying to fool ? This is like a man who
cheats himself while playing patience. He
thinks he will finish the game soon by
cheating himself. He is not fooling any-
body else ; he is fooling himself. This is
not a matter for quibbling. Let us con-
sider what the Bill does. It is argued that
it is purely an enabling measure. True,
until Parliament acts upon it nothing dra-
stic is going to happen. What has happen-
ed, unfortunately, is that instead of con-
sidering this on a rational level, the dis-
cussion has descended (0 an emotional
level.

When you are considering the freedoms
guarnteed to the citizens—leave alone the
property rights ; besides that, there are six
other fundamental rights—I do.not under-
stand what is this question of socialism and
capitalism and that sort of thing. How
are they relevant ? Property rights are
separate in any way; Land Acquisition
Acts remain ; we can have turther agrarian
reforms and further restrictions on property.
But, surely the rights which are guaranteed
in our Constitution to remove the insecu-
rity which a minority community feels,
the political conditions prevailing in the
country, these have to be taken into consi-
deration.

I would say that it would be very
wrong at this time to continue the conflict
between Parliament and the Supreme Court,
and 1 do not think that this Bill is going
to end it.  So, out of the three alternatives
perhaps the most moderate, perhaps the
most reasonable is that we should refer the
matter to the Supreme Court. But if the
fundamental rights have to be touched, I
for one would say that I have not got the
mandate from my electorate. How could
1 go back to the electorate and tell them
that 1, on their behalf, have given Parlia-
ment the right to abridge or take away
their right to speech or freedom of associa-
tion or freedom of religion or the other
50 many freedoms which have been guaran-
teed to them in the Constitution? This
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is not a matter which Parliament can by
two-thirds majority decide. BEven if this
Bill is passed, it would be almost impossi-
ble to make it effective because you have
to refer it to at lsast SO per cent of the
State. That, in itself, is going to create
trouble. So, acquiring this enabling power
is just an affront to the Supreme Court and
I do not understand the value of it.

st wagw T W (qEiT) W A
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MR. DEPUTY-SPEAKER : The hon.

Member will get an opportunity when 1
ask him to move it, not at this stage.

SHRI SRIRAJ MEGHRAIJJI DHRAN-
GADHRA (Surendranagar) : If I may
point out to the hon. Member, his amend-
ment is no different from the one that I am
moving.

Mr. Deputy-Speaker, 1 share Shri Nath
Pai’s faith in the people of India and it is
for this very reason that my amendment
provides for a referendum.

Before I go to that, I should like to
make one or two observations on the points
made by my learned friend, Shri N. C.
Chatterjee. He says that article 368, on
the amendment of the Constitution bas the
words :—

“the Constitution shall stand amend-
ed”. Meaning that every part of it is
amendable.

1 may point out that actually the words
are :—

“the Constitution shall stand amead-
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ed in accordance with the terms of the
Bily,”

Elsewhere in the Constitution, the
Constitution provides what the terms of
the Bill may be or what they may not be.
As to Constitutions being vital, living,
dypamic instrument; nobody has ever
denied it When Shri Nehru said that he
had not made the Constitution *‘so rigid,”
he meant surely that he had made it ‘“‘partly
rigid”’, that there was some rigidity about
it. A house can be repaired and renovated
but in repairing or renovating a house one
does not change the foundations of the
house. That is the point. 1 hope, hon.
Members will bear it in mind.

Sir, the Constitution, the Polity of
India, stands at a fork in the road. The
passage of the Bill presently before this
House or its rejection at the hands of
Parliament will determine for all time the
future of democracy in this country.

The Constitution of a country is its
supreme fundamental law. But a political
or statutory Constitution does not embody
and exhaust the whole of the fundameantal
social law or constitution of a people or
society. The political constitution, whether
written or unwritten, is but a part of the
total social constitution. The latter, which
governs all social and organic relationships,
is a product of long evolution, the result of
generations of social experience and wis-
dom.

A written constitution simply codifies a
part of the fundamental constitution. Its
primary concern is the superstructure of
society, the body politic, rather than its
foundations. But some written constitu-
tions go further than this. They touch the
foundations of society. Ours is one. Not
all constitutions embody a declaration of
fundamental rights. But this does not
mean that those societies do not possess
fundamental rights or that they are not
recognised and enforced by their legislatur-
es and their judiciaries.

The wise and farseeing framers of the
Constitution of India saw fit to delve into
the foundations of society, to pick out
what they thought was essential, and they
included a statement of Fundamental
Rights in our Constitution. The object of
their doing so was to give these rights
pre-eminence ; to invest them with an aura
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of sanctity ; to guide, curb, and inhibit the
future rulers of society and to make these
rights—whether of maijorities, minorities,
or individuals, — justiceable in the courts of
law. These natural rights belong to the
people and are a part of the fundamental
constitution of any civilised society. The
object of selecting these particular rights
and codifying them was not to expose them
to the pover of passing parliaments but to
safeguard them from legislative interference.

Otherwise, what was the object of
codifying them at all ? Sinze most of these
rights are natural rights in any democratic
society, the future legislatures might have
been trusted to respect them as the Jjudi-
ciary was bound to enforce them. It is,
therefore, clear that the object was to place
these fundumental rights beyond the reach
of the ordinary legislative process.

16.55 brs.

[Mr. Speaker in the Chair)

This object is fully revealed and cate-
gorically stated in article 13, the fateful
article, of the Constitution.

As I have said, the Constitution is not
exhaustive- Noither is the Part of Funda-
mental Rights. If | may give a homely
example, the love of a mother for her child
is something natural and fundamental. It
does not find a place in Part 1II. But if it
did, it would not mean that it would then
come within the reach of Parliament and
that it could be snatched away by a two-
thirds majority or even by unanimity. Nor
do I believe that any judge worth the
name would fail to recognise, uphold, and
enforce such a fundamental thing in society,
whatever the consequences.

The bistoric reasons for including a
statement of Fundamental Rights in our
Constitation has been most cogently dealt
with by Shri Justice Hidayatullah (as he
was then) in the Supreme Court judgment
in the Golaknath case—an epochal Judg-
ment which I hope will be read by every
lover of freedom and democracy In India.

1 may quote here from the 928 Report,
on this subject, by Pandit Motilaj Nehru :

“It is obvious™, be said, “that our
first care should be to have our Funda-
meotal Rights guaranteed in a manper
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which will not permit of their with-
drawal under any circumstances.”

Almost 20 years later this high, once-
distant, goal was at length achieved. On
30th April, 1947, Pandit Jawaharlal Nehru,
proposing the Interim Report on Funda-
mental Rights, for adoption by the Consti-
tuent Assembly, said :

‘A fundamental right should be
looked upon, not from the point of
view of any particular difficulty of the
moment, but as something that you
want to make permanent in the Consti-
tution.”

Comstitution

Note the distinction between things
- permancnt and things that can be amended.

Now, what are the thipgs permanent
which find a place in the Third Part of our
Constitution ? | cannot do better than
quote Shri Justice Hidayatullah. Summing
up the judgment in the Golaknath case,
he said :

“Our liberal Constitution has given
to the individual all that he should
have — frecdom of speech, of associa-
tion, of assembly, of religion, of motion
and locomotion, of property and trade
and profession. In addition, it has
made the State incapable of abridging,
or taking away these rights to the ex-
tent guaranteed, and has itself shown
how far tae enjoyment of those rights
can be curtailed. It has given a gua-
ranteed right to the person affected to
move: the court. The guarantee is
worthless if the rights are capable of
being taken away,"”

These are the rights of the people,
given by the people, unto themselves in
their Constituent Assembly, Who, hon.
Members, shall take them away ?

Let us turn to the avowed intentions
of the Constituent Assembly itself. The
hon. Dr. B. R. Ambedkar, while explaining
that the procedure for amending the Cons.
titution was simple, expounded on the
necessity of curbing the powers of Parlia-
ment. He said :

“In considering the Articles of the
Constitution; it (the Constitdent Assem-
bly) has no eye on getting: throngh a
particular measure. The future Parlia-
ment if it met as a-Constituent Assem-
bly, its members will be acting as
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partisans seeking to carry amendments
to the Coastitution to facilitate the
passing of party measures which they
have failed.”

““to get through Parliament by reason
of some article of the Constitution
which has acted as an obstacle in their
way. Parliament will have ao axe to
grind while the Constituent Assembly

has none.” (Constituent Assembly Nov.
4, 1948).
SHRI RANGA : This is the distinc-

tion which Shri N. C. Chattarjee has for-
gotton conveniently.

SHRI SRIRAJ MEGHRAJJI DHRAN-
GADHRA : | beg to draw the pointed atten-
tion of hon. Members to the distinction made
between the nature and spirit of a Consti-
tuent Assembly and that of a Parliament.
This is a distinction well-known and re-
peatedly emphasized. The purpose of the
framers of our Constitution was that the
distinction must endure as long as the
Constitution itself. 1 submit that the effect
of this Bill will be to arrogate the func-
tions of a Constituent Assembly to the
existing legislatures of the day.

This idea, of thus empowering the exist-
ing legislative bodies, had not escaped the
broad vision of the Founding Fathers of the
Constitution. They were not unaware that
the legislative bodies of the land would be
elected bodies, composed of the chosen
representative of the people. They did
reserve certain amending powers to these
bodies collectively.

But they, in their corporate wisdom,
acting under the mandate of the whole
people, did not bequeath to Perli or
to the legislative bodies collectively, the
power of abridging or abrogating Funda-
mental Rights This was made explicit by
Dr. Ambedkar during the discussion on

draft article 304 (now article 368). He
said :

“If the foture Parliamient wishes to
amend any perticalar’ article, which is
not mentioned in" Putt 111 or' Article
30%; all that is necessary for them is to
have: two-thinds' majority. Then they

amend it.” (Constitaent Assembly, Sept.
17, 1949).
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17.00 hrs.

Had there been any intention to vest
the power collectively in the existing
Parliament and State Legislatures : ‘Part
111" bave been included in the provise to
this article, —as is sow heing sought to be
done. Ipstead, the Fundamental Rights
were placed beyond the reach of amend-
ment by the legislative process. But let it
to be noted that the articles in Part 111
already do contain built-in provisions for
the legitimate curtailing of Fundamental
Rights.

Sir, the Jife and health of democracy
depend not so much on written Constitu-
tions as on traditions and the enjoyment of
freedoms such that are embodied as ‘Funda-
mental Rights’ in our Constitution. The
Supreme Court, after deliberating the Con-
stitution, has concluded that the State is
“incapable of abridging or taking away
thesc rights to the extent guaranteed”. In
other words, the people may perhaps yield
up a right of their own volition, but even
the supreme legislature, or all the legisla-
tures put together, do not have the power
of depriving them of it without their con-
sent. That is to says so long as national
supremacy and the springs of power arc
conceived and decmed to reside in the
people, and so long as India has a parlia-
mentary democracy and not a parliamentary
autocracy, parlismentary supermacy is only
safe where the democratic tradition is deep-
ingrained and unassailable.  Therefore,
comparisons with other countries—com-
parisons which ignore the governing factors
and circumstances of their whole polity
and society,—are noi merely native and
irrelevant, but highly dangerous.

Sir, certain Fundamsatal Rights may be
inscribed in the Constitution, but they
transcend the Constitution. They are now,
if they were not before, part and parcel of
the fuadamental constitution and of our
self-glven way of life. They are inherent
in the pcople. They aro thelr birth-right.
If they are to survive, without danger from
the variable five-yearly parllamentary pre-
ponderances and predispositions, —indeed
from the mid-term fluctuations of legisla-
tive majorities, —they must be shielded
from the passing tempers and prejudices of
the times and have a sanciity above the
Constitution itself. This is clearly the
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whole trend, the anxiaty amd motjvatios of
the judgment of the Supreme Court,—
which body cannot be too highly praised as
the repository and vigilant guardian of the
Law and the Constitution.

The independence of the judiciary, also
a fundamental provision, is one of the
brightest ornaments of our national policy.

Sir, we Members of Parliament, have
been elected 1o protect and promote the
people’s interests, not to abridge or dero-
gate thelr rights. We have sworn to uphold
the Constitution. How can we, by what
right can Parliament, tura itself into a sort
of Constituent Assembly and so assume
itself the powers which the Coastitution
has expressly denied to it? We have
neither asked for, nor been glven, such a
mandate. Sir, | ask: *“Has any hon.
Member put the issue to his olectorate in
clear and explicit terms that, if elected, he
will try gnd procure for Parliament the
comprehensive power to amend, not this or
that right, but the entirc gamut of Funda-
mental Rights embodied in Part 111 of the
Constitution 7" If any one has, he alone
has the right to speak in support of this
Bill.

1 grant that Parliament, the national
legislature, is superme ; but only so in the
legislative sphere, just as the national exe-
cutive and the national judiciary are
supreme in their respective spheres. |
deny that Parllament is supreme in India.
It has no such warrant from the people.
It can only attain such supremacy by the
trespass and usurpation of the rights which
under the Constitution, belong to and are
vested in the Republic of India. [ am suyre,
no member will claim that ‘Parliameat’ and
‘Republic’ are interchangeable terms.

I therefore hold, and most respectfuily
submit that the basic features of our Con-
stitution, including the fuadamental rights
enshrined in it, cannot be amended by the
legislatures of the day. The Pariiament of
the day moans the Party in power, which
in turn means the Government of the day.
No Government,—and | do not mean the
present Government,—but any Govern-
moat, however much to the right or to the
lefti—should be enabled to undo what the
Constitusot Assembly has so painstakingly
done.

But, if I am wrong in what | have sub-
mitted and it has always been open for
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Parliament to exercise or give itself a
power it does not at present possess, then
must Article 13 be deprived of all meaning
and be redundant ? Clause (2) of this
Article says :

“(2) The State shall not make any
Jaw which takes away or abridges the
rights conferred by this part and any
law made in contravention of this
clause shall, to the extent of the con-
travention, be void.”

Here ‘law’ cannot mean only the ordi-
nary laws enacted by public authority, since
any law which contravenes any part whatso-
ever of the Constitution would be Ultra vires
and void. It must therefore specifically
include ‘constitutional law’. Else, this
clause would have been redundant gb initio.

In the matter of the constitutional in-
novation introduced by Article 31B, which
bars the jurisdiction of courts from the
Acts placed under the shelter of this
Article, Shri Justice Hidayatullah had this
to say, in the judgment I have referred to
before :

“By this device which can be extend-
ed to other spheres, the Fundamental
Rights can be completely emasculated
by a two-thirds majority even though
they cannot be touched in the ordinary
way by a unanimous vote of the same
body of men. The State Legislatures
may drive a coach and pair through
the Fundamental Rights and the Parlia-
ment by a two-thirds majority will then
put them outside the jurisdiction of the
Courts. Was it really intended that the
restriction against the State in Article
13(2) might be overcome by the two
agencies acting hand in hand 7"

That is to say, an ordinary Act unani-
mously passed if it contravenes a funda-
mental right would be void. But passed as
a Coostitution Amendment Act, by just
two-thirds majority, it would become law.
Shri Jutice Hidayatullah went on to
observed :

“If a halt is to be called, we must
declare the right of Parliament to
abridge or take away Fundamental
Rights. Small inroads lead to larger
inroads and become as habitual as
pefore our freedom was won,”
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Put in another way, it can be said that the
process caa gradually take away the free-
dom we have so painfully won.

Sir, the Constitution as it stands, is the
sheet-anchor of our freedom, of our deme-
cracy and of Parliament. Of this sheet-
anchor the weightiest part, the most valua-
ble part, is the fundamental provisions.
The vital question before this House is
whether the Constitution should be the
sheet-anchor or the plaything of Parliament.
1 cannot here resist quoting Shri M. C.
Setalwad, who has been hailed as one of
the great jurists of the English-speaking
world. He said :

“Amendments of the Constitution
have been too frequent and if 1 may
use the expression, without any dis-
respect to Parliament, too irresponsi-
ble.”

His proposal is to replace two-thirds majo-
rity by a three-fourths mujority, a sugges-
tion which I strongly commend as a fit
subject for the serious consideration of the
House.

SHRI SURENDRANATH DWIVEDY :
He has supported the Bill. (Interruption).

SHRI NATH PAI: When you are
quoting Mr. Setalwad, you may quote also
what he has said about this Bill.

SHR1 VIRENDRAKUMAR SHAH
(Junagadh) : Let him quote as he likes...
({nterrupiion).

MR. SPEAKER :
him have his say.

Order please. Let

SHRI SRIRAJ MEGHRAJJI DHRAN-
GADHRA : Sir, | put it to the supporters
of the Bill that the present is the most
inopportune time they could have chosen.
1 do not believe that the object can be
simply to provoke a dobate, or a confron-
tation between the legislative and judicial
branches of government, which would put
a further strain on the Constitution, in
these troublous times, when our whole
attention and energy should be concentrat-
ed on keeping the country together and
upholding the Law ; on strengthening
rather than weakening our copstitutional
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and administrative institutions. Then, what
is the need ? 1 submit, Sir that there is
none. There is no particular peed or
practical measure in contemplation for uti-
lising the new power now sought to be
assumed by Parliament. Then, where is
the hurry ? As I have said the articles on
Fundamental Rights themselves contain-
built provisions for their modification. Are
we then to open a door which at present
does not need to be opened but which,
once opened, cannot be shut ?

We shall have opened the way, if not
for this Parliament, then, for a future
Parliament, and the Party which rules that
Parliament, to do what Hitler did to the
German Constitution. 1 am not being far-
fetched. In the process we shall made
the national judiciary impotent. Even the
able mover of this Bill, Shri Nath Pai,
cannot predict the future course and com-
lexion of things.

Let him not, then lead us away from
the shelter of the Constitution. He has
himself, 1 believe, said that he finds no
difficulty with the Constitution us it stands.

On the contrary, he has claimed to be
an ardent champion of fundamcntal rights.
1 therefore conjure him to support my
amendment instead of his own Bill.

1 do not say that an occasion may not
arise for amending something in Part IlI
of the Constitution. But I would still say
and hope that the fundamental values of
human life and society must remain. For
example, article 11 of the Japanese Consti-
tution declares that the fundamental rights
are eternal and inviolable.  And article
97 provides that these rights are to be held
inviolable for all time.

But if we are to alter the Fundamental
Rights, then it is my humble but most
earnest submission, that the arbiter must
be the people themselves. My amendment
to the Bill provides for a Referendum.
The device is known to other Consti-
tutions such as the Swiss. In Australia, no
part of the Constitution can be amended
without this recourse. Let the matter be
put to the people themselves, in the
simplest language, and unclouded by any
other issue. Let them weigh the pros and
cons. Let them judge and decide. It
would be an exercise in real democracy.

] thank you and the House for the
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patient hearing you have given me. I am
afraid I am no orator. I beg of you hon.
Members, to search your hearts and minds.
Should there not be something basic and
permanent in the grand contract of the
Constitution, by which al/ the people of India
have consented to be governed ? Let us not
go down in history as the witting or the
unwitting subverters of Indian democracy,
and of civic rights and liberties, for which
our people have so long struggled under
an autocratic power. I beg of you not to
do this thing. Let us not, in this Fourth
Lok Sabha, incur the future woes and
opprobrium of posterity. There is no
pressing need or justification for this Bill.
Then where is the hurry ?

This is a matter calling for the most
sober consideration. It is too momentous
for routine or summary disposal. It is
not, please do not let it become, a party
issue. Itis an all time national issue, a
matter {or your individual political conscience
and sober statesmanlike judgement.

There are a fair number of us in this
hon, House and Parliament and a large
body of intelligent and anlightened opinion
in the country that are deeply agitated by
this proposal and dreadfully apprehensive
of its ultimate consequences. Will you not
consider it possible, hon. Members, that
there may be good r for this foty
and agitation ? Will you not give your-
selves time to ponder these reasons ? I
include in my appeal the hon. mover of
the Bill and the Treasury Benches. I re-
mind you of the oath you have taken to
uphold the Constitution. I beg of you to
give pleaty of time, and even more reflec-
tion, to this fateful measure, which may seal
the doom of democracy in lndia. And whean
you have considered the issue, I pay that
you will be moved to relegate the Bill as
it stands, In so doing, you will be hailed
and be acclaimed in history as the de-
fenders and champions of a free democracy
and a free society.

Sir, I now beg to commend my amend-
ment to the Bill for the consideration of
this hon. House.

SHRI FRANK ANTHONY (Nomi-
nated —Anglo-Indians) :  Mr. Speaker, |
rise to oppose this Bill for many reasons.
My first reason for opposing it is that by
supporting this Bill, Government, in my
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réspectful view, will be glving a major
bostage to lawlessness. God knows, al-
ready there s this increasing climate of
lawlessness in the country.

SHRI SURENDRANATH DWIVEDY :
What has that got to do with this
Bill ?

SHRI FRANK ANTHONY : I will
explain. The rule of law has already
steadlly receded.  Therc is very little res-
pect for the rule of law in most sections
of our people.

My hon. friend, Shri Dwivedy, asked :
what has that got to do with this ? Every-
thiog to do with it, Because today we see
what is happening.

1 am npot pointing my finger at any
member of the House, but the self-seeking,
uaprincipled politicisns form the centre,
beginning and end of this lawlessness.
You see Ministers casting themselves in
the role of common criminals. What is
the Government doing ?

What is your Constitution? It is
the symbol of the rule of law. You open
your newspapers. Every day you will
see reports of students on the rampage,
so-called students committing every con-
ccivable crime, and presumably being able
to get away with it.

What | am opposing is this. Asl
say, the Bupreme Court under the Consti-
tution, in this climate of Lawlessness, is
the symbol of the rule of law, and when
Government itself repeatedly mounts an
assault on the Constitution, then, it is, as
I said, giving this major hostage to law-
lessness, and Mr. Chatterjee outside will
agres with me. As lawyers we deal with
this. Thers is this increasing tendeuncy of
lawlessnoss on the part of Government,
on the part of the ezecutive. There is
this neurosis of power. It is a mania for
power. As soon as the Supreme Court
hands down a judgement, as soon as (here
is a prescription of law which they do not
like, immediately they will seek, as my
hon. friend Mcs. Mukerjoo said, tortuously
to get around it, if they cannot efface it
directly. That is the tragedy.

Avother teason i this. Mr. Chatterjoo
fay try (o ratjonalise it, My bon. frignd
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Shri Nath Pai did try to rationalise it, but
what is this Bill ? It is a ill-conceived,
ill-concealed, direct attack on the Supreme
Court, however much you try to rationalise
it. It serves to give notice to the
Supreme Court : “You do proper homage,
you make proper obeisance to Parliament ;
otherwise, we wlll put you in your proper
place.” Thatis what you are seeking
to do.

There are many members of this House
who look at things objectively or are able
to look at things rationally. There is this
misconception amongst so many politi-
cians. There is this arrogation of soverei-
gnty by the increasingly arrogant politi-
cian; and that is what 1 join issue with.

Parliament is not sovereign, the Consti-
tution is sovereign.

AN HON. MEMBER : No,

SHRI NATH PAIl: The people are

sovereign. (/nferruption.).

SHRI FRANK ANTHONY : Look at
these cheap jibes.

MR. DEPUTY-SPEAKER :
be allowed to have his say. You may
not agree with him. He must have the
right to say what he wants, what he feels.
You can reply later on, but this is not the
way. You must not prevent other people
from speaking. That fundamental right
at least cannot be disturbed.

He must

SHRI FRANK ANTHONY : What I
say is this. It is axiomatic to anybody
who knows anything about the Consti-
tution, it has been emphasized and re-
affirmed in this very judgment, that it is
the Constitution that is supreme. Parlia-
ment is a creature of the Constitution, as
the Judges have pointed out in this very
judgment.

SHRI SURENDRANATH DWIVEDY:
So also Is the Supreme Court.

SHRI FRANK ANTHONY : Yes, |
shall quote from the judgment.

The Constitution has created thres
imtryments of power, the legislature, the
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judiciary and the executive, and it has
carefully demarcated the jurisdiction of
each of these instrumeats. Let me read
from the Supreme Court’s judgment itself.
I am reading from the judgment in
Golaknath’s case, page 1655. At least to
this Mr. Chatterjee will not demur :

“No authority created under the
Constitution is supreme. The Consti-
tution is supreme., and all the authori-
ties function under the supreme !aw
of the land. The rule of law under
the Constitution has a glorious
content.”

Constitution

Surely, we are not going to denude it
of its glorious content as we are seeking to
do today.

This is very important especially for
my communist friends :

“The rule of law under the Consti-
tution... .. that is what I am contend-
ing for—

‘‘...serves the needs of the people

without unduly infringing their rights.

It recognises the social reality and tries

to adjust to it from time to time,

avoiding the authoritarian part. Every
institution ...
—and the peranthesis is mine, *‘including
Parliament’ --

*‘...all political parties that function
under the Constitution must accept
it.  Otherwise it has no place under
the Coastitution.”

Here is an affirmation. As 1 say. this
is a supreme maxim of the rule of law.
The Constitution is supreme. These are
the instruments of power. They must
accord with the rule of law.

What are we secking to do in this
Bill 2 We are seeking to do indirectly,
or indeed directly, precisely what the
Supreme Court in terms said we cannot
do. This is what Chief Justice Hidsyat-
dliah said. Mr. Chatterjee, a very able
lawyer, of course, might say that is obiter.
1 do not know whether it is obiter but it
is certainly an observation of Mr. Justice
Hidaystullah as he then was. He gave a
separate but concurring judgment. He
said in terms You cannot do what we are
purporting to do. May [ read from page
1705 :

“It is submitted that revolution as
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the oaly to changes is

necessary.”

“This is not right. The whole Constitu.
tioa is open to améndment only twe dosen
articles are outside the reach of Art. 360."
But what is much more and conclusive
for our purpose is this. “It may be said
that this is not necessary. You have to
have a Constituent Assémbly not a consti-
tuted body. It may be said this is not
necessary, Art. 368 can be amended (o con-
fer on Parliament constituent powers over
the fundamental rights. This would be
wrong and s&gainst Art. 13(2). Parllament
cannot increase its power in this way
dotng directly what It {s {ntended not to
do directly.” In terms Mr. Justice
Hidayatullaha, now the Chief Justice, has’
said, you cannot do what you are goldg
to do now. The majority Jugdes have
said the same thing. They affirm (his
proposition in their majotrity judgment.
They said the same thing. 1 am reading
from page 1647.

SHRI NATH PAI: What is it you
are trylng to impress upon ?

SHRI FRANK ANTHONY : Anyway
this is the majority judgment.

“The importance attached (o0 ihe
fund | freedoms is so t dental
that a Bill enacted by you, by an unaai-
mous vote of all the Mombers of both
Houses is ineffective 10 derogaie the most
guaranteed exercise. This is not conduc-
ive to the public benefic. This is what
Part 11l declares as proiecied.” Here,
Mr. Speaker. we have the Suprome Court,
at least through the majority iudges, say-
ing im ternes thet yeu caonet do this, you
cannot amend Art. 368. They haws gone
further and said that oven if you pess it
unasimously io both Howses, if there js
some kind of derogstion from the fusda-
mental rights and you eansot do what we
are soeking to do. That is why 1 join
issue with the Goveroment. Nobody in
the Governmeat seems to have applied
his mind to this matter. [ do not know
if the Law Miaister has doae it. You are
seeking to provoke deliberately a conflict
with the Supreme Court. What is ng
to happen ? Yom will have to J:In
present Judges changs their dicta ¢ you
wil bave to threstén, as Mr. Wath Pal
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referred to it, the Judges with adding so
many more acquiescent and obliging
Judges to the Supreme Court that they may
toe your line.

What will happen ? 1t is elementary.
But let us pass this Bill. Put it on the
Statute-Book. lmmediately somebody will
go and challenge it. That will happen.
If the Supreme Court affirms the majority
view, what will happen ? They will strike
it down, and they will say that in the terms
of what Justice Hidayatullah said they
will strike it down. (Interruption) Imme-
diately, the Government will be brought
into contempt. The Government will be
exposed to public ridicule On the other
hand—and that is whatl am afraid
of —we like to uphold the Supreme Court
—there may be a deliberate attempt to
browbeat politically the judges. What
will happen if the judges backslide 7 What
will happen if the judges take back their
observation and their dicta ? This is the
danger. The Supreme Court will be
brought into contempt. The Supreme
Court today is a bulwork of our demo-
cratic fabric. (Interruption) One of the
pillars of our democratic society is faith in
the integrity of the judges, faith in their
sense of independence. If they are
made to backslide, if they are made
to swallow their own dicta, the faith will
be destroyed, and immediately the Govern-
ment will be...(Interruption)

SHRI SURENDRANATH DWIVEDY:
Has the Supreme Court ever reversed any
judgment ? (Interruption)

SHRI FRANK ANTHONY : Waell,
Mr. Chatterjee has argued the Bengal
Immunity case. The Supreme Court does
not rigidly accept the doctrine of ‘Stare
decisis'. Let me argue it with him; 1
would not argue it with you. (Interruption)

SHRI N. C. CHATTERJEE: I can
assure my hon. friend that there is no
question of dramatisation of a conflict bet-
ween the legislature and the judiciary.
(Interruption)

'SHRI SURENDRANATH DWIVEDY:
You ‘are unnecessarily bringing in the
Supreme Court.
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SHRI FRANK ANTHONY : Let me
deal with this aspect. Your very report
of the Joint Committee concedes the thesis
of the dictum, the ratio of the Supreme
Court. What has the Select Committee
done ? It shows they had a guilty con-
science. Those who say that article 368 has
posited a substantive right according to
the two previous decisions—all right ; that
is their view ; if that is their view, and if
this is Mr. Nath Pai’s view, if this is the
view of the Members of the Joint Com-
mittee...

SHRI NATH PAI :
12 judges.

The view of the

SHRI- FRANK ANTHONY: My

hoa. friend only likes to listen to himself.
(Interruption)

SHRI NATH PA! : I am telling you,
why don’t you tell this House that 12

judges of the Supreme Court held this
view ?  (Interruption)

MR. SPEAKER : Order, order. Let
him proceed.

SHRI FRANK ANTHONY: What I was
saying is this. If it was Mr. Nath Pai's
view, if the Joint Committee was of that
view, that article 368 gave a substantive
right, all right ; it was a right to alter the
fundamental rights : How ? By a bare
majority of one and by a two-thirds
majority of the Members present and vot-
ing. Then, why have you yourselves
recommended that we should have an
additional condition of ratification by the
States ? Whean you recommend that,
you concede the proposition of the
Supreme Court that article 368 could never
have been meant to extend to the funda-
mental rights, because, ex-facie, it is a
contradiction in terms to say that an
ordinary aricle, article 55, executive powers,
etc., can be changed by a special p
dure requiring ratification, but the transcen-
dental, the basic, sacrosanct—we are the
greatest sanctimonious humbugs in the
world—and transcendental rights can be
changed by a bare majority of one. This
is what the Supreme Court has said. If
you belive that the Supreme Court is
wrong, why bave you accepted yourself
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that the procedure prescribed in article
368 is not adequate ? In doing that, you
accept the thesis of the Supreme Court
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leader of a small but not an unimportant
community and I know where the shoe
plnches What is happening ? Since in-

d we have had more communal

that article 368 was never intended to
apply to the fundamental rights.

My Communist friends are not here :
I can understand them  saying —
(Interruption).

AN HON. MEMBER : They are here.

SHRI FRANK ANTHONY : Well,
look here, look at my uninformed friends.
I say, if they live a thousand years, and
they would not represent their constituency
as I do mine. (Jnrerruption) You can live
a thousand years but you would not repre-
sent your constituency as 1 do mine.

SHRI HEM BARUA (Mangaldai) :
Sir, Mr. Frank Anthony does not represent

the people of India. He only represents
Rashtrapati Bhavan, but he challenges
those people.  (Interruption)

SHRI FRANK ANTHONY : | am the
acknowledged leader of an important mino-

rity. Mr. Hem Barua will never represent
his constituency as I do mine. (Interrup-
tions).

SHRI KAMALNAYAN BAJAJ (War-
dha) ;. It is a greater honour to be nomi-
nated by the President than to be elected
by the people of one constituency.
(Interruptions).

SHRI J. M. BISWAS (Bankaura):
When we were fighting for independence,
these people were with the Britishers.
(Interruptions).

SHRI FRANK ANTHONY : Sir. I

am concluding.

The argument has been wmade tbat if
your fundamental rights are immutable,
you will impart to that chapter rigidity and
it will invite its own destruction. I can
understand some kind of argument with re-
gard to property rights. If you like, I
mysell would be prepared to do something
to make article 31 more elastic so that it
would pot be inhibiting. But what I am
concerned with is this tremendous threat
that is going to be posed to the minoritics.
I hope I will not be shouted at again. They
say, | am nominated. I am the respected

nots than throughout the British regime.
Look at my Harijan friends. 1 am not
talking from hearsay ; because I defend
them. They can be assaulted, murdered
and their women raped, but they can get
no redress.

So far as the minorities are concerned,
even with the fundamental rights, we are
under pressure and we are facing conditions
of pear helotry. In Mrs. Sucheta Kripa-
lani’s erstwhile State—uafortunately she is
not there. [ am associatad with some 300
schools. My elected friends do not have
anything to do with a single school.
(Interruptions .

MR. SPEAKER : | think this is not
proper. Hon. members will bave their
say.

SHRI FRANK ANTHONY : Sir, I
was ending on this that the minorities to-
day are under increasing pressure. In spite
of the fundamental rights, we are facing
conditions of near helotry, educational and
cultural. Take away our fundamental
rights—articles 25, 26, 29 and 30—and it
will be the eastest thing (o take them away
because the communists already tried to
take them away when they tried to regi-
ment my schools in Kerala, 1 argued that
case and they were not able to regiment
according to their techniques, because of
article 30. Mr. Morarji Desai tried to
destroy my schools in 1954. 1 argued that
case and article 30 saved my schools. To-
morrow the communists will join bands
probably with the communalists, who do
not want Urdu or English and you will ges
more than a bare majority. This is what I
am afraid of.

My friend said, they had the power be-
fore ; why not restore it to them ?

The Supreme Court had heard this
argument about inflexibility. Flexibility is
brought about by interpretation. This bas
been the history of the Supreme Court and
the Constitution in America has been ad-
apted to changi litical mic and
social conditions by judlcul interpretations.
And Shri Chattorjes knows perhaps better
than I koow how our owa Judges are doing
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it by judicial interpretation, not by an
assault on the Consutution. They are
adapting legislation to the needs of labour,
to the needs of workmen.

What I am afraid of is this. Why did
the Supreme Court bring in this judgment ?
They also do not function in a vacuum.
They also take note of the milieu and they
have taken note of the fact that today with
instability, with growing violence, with the
vicious revivalist movement, they do not
dare remit the fundamental rights, and
even morc 80 the minority rights, to a bare
majority of people where p , pre-
judices and the vicious doctrines of reviva-
lism may destroy the minorities.

My ecarnest plea, particularly to the
Members of Parliament who have their
conditioning by Juwaharlal Nehru specially,
is this. These rights were given to us by
men with vision, men with imagination,
men with a sense of liberalism. All these
qualities are now receding. They gave
them to us becausc they knew that the
minorities, permanent minorities, should
live with self-respect. Now you give this
power to this House by oae vote to take
away our rights. Immediately, articles
25, 26, 29 and 30 will be eliminated. ‘'Today
we face helotry ; tomorrow we will face
death.

17.37 brs.
HALF-AN-HOUR DISCUSSION

Provisien of Civic Amenities to un-
sutborised Colomtes in Delhi

o vorire fg  (Qgaw) ;. wrAdl
eftw grge, fasel @z gat W &
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wer § o W@ G W ¥ A%
Wy owagey @ faeelt
UL
‘o qE @ & e,

e i A ¥, gegw qeTe ¥,
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W} fa e d qur fe faedt &
ATET AT AR A IgN awrw faaw

“w¥r a1y feesht o afeai gy w7 1

& g ¥ ogt gadr avew &, auge
¢, w T & g &, i @ feeeh ¥ ow
w1 Iezafa qaw 3, sfwar 2 8, s
awq , 7§ faeehl, Amgd, st wiwd
o &, 9 fear &, Torare g, 7l zw
feeeit # & wr@ qrdY  AAfg &
faeft, M3-ad} N fgzit @z 5@
1203 afcaai gg faeelt & § Famd @
113 afeqal ¥ &hr gheoat M grag &
Tt o faelt [k @ § 1 98 At §
IAF P WYY 1Y AN AT TP F w1
fer ¥ gadf s g 21 faeAt &
AT 9 g 9% § | 113 afeady ¥ @Y
G AT AT qGA § AZ FHT AT ? Ag
A& qrearg I genfew § 1 Ag A
wHAT AET & | A7 AT A A <@gy
g, et ad wy § wrio o uao,
Wre TFo THo, TMFAT, NF M-
faqe, oo A WA & | q@gi B
gotfen @@ § oY arearg A AW
wd §, g gerATe @ § raw gf
I @A §, a1 qg qaw A frggr awwr
2, WY qEHIET AR §, I WAT G | AR
feeely ¥ TEA ATAT ®ATF q@ &, &S A,
qg aifeariz famd e Wik 4 feeet
fora aark, wafrerch & 5 ag
g A @ g, ¥ EE R o g
s g g ¢
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(Strl Thirumala Reo in the Chair)
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