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“That leave be granted to introduce
a Bill further to amend the In-
dustrial Disputes Act, 1947.”

The motion was adopted.

SHRI S. KUNDU : I introduce the
Bill.

15°34 hrs.

CONSTITUTION  (AMENDMENT)
BILL—contd.

(Amendment of articles 75 and 164
by Shri Kanwqr Lal Gupta)

MR. CHAIRMAN : Now we may
take up the Bills for consideration and
passing. First is further consideration of
the Constitution (Amendment) Bill by
Mr. Kanwar Lal Gupta.

The hon. Minister.

THE DEPUTY MINISTER IN THE
MINISTRY OF LAW AND IN THE
DEPARTMENT SOCIAL WELFARE
(SHR1 M. YUNUS SALEEM): The
object of this Bill as stated in its
Objects and Reasons is :

“Whereas it is expedient to en-
sure that the persons who have
not been elected by the people
in elections do not occupy the
important  positions which
empower them to frame and
work out the policy of the
Government it is felt essential
to amend the Constitution in
this respect”’.

The main object of moving this
Amendment Bill is to ensure that all
the members of the Cabinet may be
members elected by elections held
directly. While eonsidering this impor-
tant aspect of the issue, we have also
to consider that it is not only our coun-
try where we have got democracy.
There are many other countries also
who have got similar provisions'in their
constitution and they have got an es-
tablished convention and practice that
at the time of the formation of the
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Government and constitution of the
Cabinet, people could be included in
the Cabinet even if they are not mem-
bers of either House. There is no legal
fetter upon the Crown’s prerogative in
the matter of selection of Ministers so
far as U.K. is concerned. In the U.K.
there is no rule of law that a Minister
at the very time of his appointment
must ho a Member of Parliament nor is
there any definite time limit ; within
which he has to become a member.
The practice and convention in U.K. is
that if a person is included in the Cabi-
net who is not & member of either the
House of Commons or the House of
Lords, in such cases .either a seat is
provided for him by persuading some of
the members of the House of Commons
to vacate a seat for him so that in a
by-election he could be elected or the
Minister may otherwise be created a
peer and given a seat in the House of
Lords.

Similarly, in Australia, Sec. 64 of the
Australian Constitution says that no
Ministor of State shall held office for a
longer period than 3 months unless he is
or becomes a Senator or & Momber of
the House of Representatives. In Aus-
tralia also in their Constitution they
have got a similar provision that at the
time of the constitution of the Cabinet
a person may be included in the Cabinet
but he has to get himself elected within
3 months instead of six months, either
as & Senator or & Member of the House
of Representatives. Exactly similar
provision exists in the South African
Constitution.

As T have submitted, not only in our
country but in the constitution of all
the countries, particularly, the Coms
monwealth countries, similar provision
exists. Tn Ceylon a similar provision
exists in sec. 49(2) of the Order-in-
Council which says that a Minister who
for any period of four consecutive
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months shall not be a member of either
Chamber, shall at the expiration of
that period cease to be a Minister. In
Ceylon also a person who is not a mem-
ber of the House can be taken as a
Member of the Cabinet.

In Burma, in Sec. 116 of the Burmese
Constitution, a provision exists similar
to ours. Clause 5 of Article 75 has been
taken from Sec. 10(2) of the Govern-
ment of India Act of 1935 on the basis
of an analogous provision. This provi-
sion enables an eminent man from out-
side the Parliament to be appointed to
the Cabinet, and six month’s time is
given him to enable him to get himself
elected by the people from any consti-
tuenocy.

15-39 hrs.

[SuR1 ParrasE VIR SHASTRI in the
Chair]

Bo tho House would realiso that at
the time of the formation of the Govern-
ment, oocasions may arise when for a
particular Cabinet assignment efficient
persons are not available in Party or
somo technical persons having special
knowlodge on some subjocts are requi-
red to be included in the Cabinet and
they may not like to contost elections
or it may not he possible for them to do
s0. A seat may be provided for such
a person in the Rajya Sabha within
six months as presoribed in art. 76.

It will be recallod that one of the
recommendations  of the Committee
on Dufoctions was for barring appoint-
ment as Prime Ministor/Chiof Minis-
tor & porson who was not a member of
the Lower Houxe. This was discussed
by the Cabinet. It has been decided to
introduce & Bill to this effect shortly.

SHRIR.D. BHANDARE (Bombay
Central) : Convention is enough—no
nead for a Bill,

Bills

SHRI M. YUNUS SALEEM : Tt
has heon said that while thero noed
not be a bar to appointment of a
porson as Prime Minister or Chiof
Ministor if he docs not belong to the
Lower Houso, it should be laid down
that he may continuo as such, but at
the end of six months, this person who
is a membor of the Upper House should
got himself/hersolf clocted to the Lower
House. If not, he or she will have to
rosign.  This is tho substanca of the
Bill proposed to. be introduced.

SHRI INDER J. MALHOTRA
(Jammu) : If he is not & member of
cither House ?

SHRI M. YUNUS SALEEM : The
loader of the Party chosen to form the
Government will have to be a member of
cither House; be or she is chosen
from the members of a party which
has got the majority.

Supposc the leader olected is a
member of the Upper House, thon he
or she will have to get olestod to tho
Lower Housc within six months. It
will thus bo seen that the amendment
proposed by Shri Gupta in so far as it
relates to the Prime Minister and Chiof
Minister has hbeen acceptod in the
legislation proposod to be introduced.

As I submitted, there may be
many Cabinet assignments which re-
quire persons proficient in specialised
ficlds who may not always be members
of the Lower House. If their sorvices
are oonsidered necossary for this pur-
pose, thero should ot be any consti-
tutional bar to their inclusion in the
Cabinet.

SHRI  SRINIVAS MISRA
(Cuttack) : Then he can take his)
Secretary in the Cabinet.

SHRI M. YUNUS SALEEM : 1
do not like this running commentary.
I do not invite it.
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SHRI SRINIBAS MISRA : He is
not inviting, but I am making it. Let
bim not lose his temper and got angry

SHRI M. YUNUS SALEEM : I
am not angry. But this practico of
running commeontary should be dis-
couraged.

SHRI NATH PAI (Rajapur): Lot
him say it with a smile.

SHRI M. YUNUS SALEEM : If
the interruption is with a smile, the
reply also will bo with a smile.

As regards the other members of the
Cabinet either at the Centre or in tha
States, thoro may be difficulties which
may not be possible to overcome at the
time of formation of the Government, if
the hon. member’s suggestion is accep-

So, I oppose the Bill and should
rogquest him to withdraw it in view
of the statement I have made.
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SHRI M. YUNUS SALEEM : The
allegation is incorrcct.
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The Bill was by leave, withdrawn.

—

1555 hrs.

Enlargement of the Appellate (Cri-
minal) Jurisdiction of the Supreme
Court Bill

SHRI A. N. MULLA (Lucknow): 1

beg to move :

“That the Bill to enlarge the
appellate jurisdiction of the
Supreme Court in regard to
criminal matters, as reported
by Select Committeo, be taken
into consideration.”

The Bill that I have the honour to
prosent before this House rolates to the
onlargement of the appellate (criminal)
jurisdiction of the Supreme Court. This
Bill came before this House some time
back and was then referred to the
Select Committee. The Select Com-
mittee held its meetings and also
examined a lawyer, an outetanding
lawyer on the criminal side, and
after recording that evidence it un-
animously came to the conclusion that
the basic principle contained in this
Bill should be accepted and this Bill
should be placed before the House for

its consideration. 1 am very grateful

AGRAHAYANA 28, 1891
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to the Members of this House who were
functioning as Members of the Solect
Committea for their support to this Bill.
I find from the amendments tabled by
the Treasury Benches that they feel that
the entire contents of the Bill should
not be accepted, but a modification
should bo made in the scope of the
provisions of this Bill. If thiat had been
acceptable to me, I would have accep-
ted it, but I feel that the limitations
which the amondment wants to propose
would necessarily tako away tho right
of a fair trial of the citizon to a large
extent, a right which must bo enjoyed
by everybody in this country.

I place this Bill before you on three
considerations.  Firstly, what is the
purpose and objective of this Bill ?
The second point would be : is tho
purposo and objective desirable and
cquitsble ? The third point would be :
are there any valid considerations that
although this  purpose is dosirable
and oquitable, yet wo should dosist
from giving this scope end right which
is embodied in ‘this Bill to the citizon ?

So far as tho purpose of the Bill is
concernad, I think all tho Members in
this House will agreo with me that the
right of liberty, and a fair trial to safe-
guard it is one of the most cherishod
possessions which a citizen have in
any democratic set-up.  Actually it
is an absolute necessity in the concept
of 8 democratio State. If this concept
is not accepted, thon it gocs against
the very role of the judiciary as
envisaged by the ‘Rule of Law’in 4
democratic set-up.

After a person is prosecuted for
any offence, tho protestion of his
liberty extonds to tho cxtent that ho
should have a fair trial. If hoe does not
got & fair trial, obviously hislibecty is
not protected in the manner as it



