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"That leave be grant,ed to intrOlluce Government and con~t.ito\lt.ion of the 
a Bill further to amend the In-Cabinet, people could he included in 
dustrialDisputesAct,1947." the Cabinet even if they are not mem-

The motion was adopted. bers of either House. There is no legal 
SHRI S. KUNDU: I introduce the fetter upon the Cro'~n'8 prer?g~tive in 

B'lI the matter of selectJOn of MlIllsters 80 
I • far as U.K. is concerned. In the U.K. 
15'34 hrs. there is no rule of law thllt a Minister 

CONSTITuTION (AMENDMENT) lit the very time of his appointment 
BILL-contd. must he a Member of Parliament nor is 

(Amendment of articles 75 and 164 
by Sh" Kanwar Lal Gupto.) 

MR. CHAIRMAN: Now we mil.) 
take up the Bills for consideration and 
passing. First is further consideration of 
the Constitution (Amendment) Bill by 
Mr. Kanwar Lal Gupta. 

The hon. Minister. 
THE DEPUTY MINISTER IN THE 

:MINISTRY OF I,AW AND IN THE 
DEPARTMENT SOCIAL WELFARE 
(SHRI M. YUNUR SALEEM): Tho 
object of this Bill &R stated in its 
Objects and Rea80Il.~ is : 

"Whereas it is expedient to en-
sure that the pel'llOns who have 
not been elected by t.he people 
in elections do not occupy the 
important positions which 
empower them to frame and 
work out the policy of t.hc 
Government it is felt, essential 
to amend the Constitutioll in 
this respect". 

The main object of moving this 
Amendment Bill ill t.o ensure t,hnt all 
the members of the Cabinet may be 
members elected 'by electionH held 
directly. While considering this impor-
tant aspect of the issue, we have ruso 
to cOllllider that it is not only our coun-
try where We have got democracy. 
There are many other countries also 
who have got similar provisions:in thoir 
constitution and they have got all es-
tahlished convention and practice that 
at the time of the formatioll of t·ho 

MIB(l ) 1.H'-~. 

there allY definite time limit ; within 
which he haR to become a member. 
The practice and convention in U.K. is 
that if a person is included in the Cahi-
net who is not a member of eit.her the 
House of Commons or the House of 
Lords, in such cascs .either a seat is 
provided for him by peTlluadillR ROme of 
the members of the Houso of Commons 
to vacate a seat for him so that in a 
hy-election he could he elected or tbe 
Minister may otherwise he created a 
poor and given n seat ill the Housc of 
Lords. 

Similarly, in Australia, Sec. 64 of tho 
Austmlian Con.~tifution says that no 
Minister of St,ate IIhnJJ held ofti<:e for a 
Inn~er period than 3 months UnleRS he iN 
or bp.comell a Senator or a Member of 
the Housc of Reprcsentativllll. In Aus-
tralia also in their Constitution they 
have ~ot a similar provision that at the 
time of the constitution of the Cabinet 
a person may be included in the Cabinet 
but ho has to gct himself elected within 
3 months inst.ead of six montha, either 
as a Senator or a Mumber of the House 
of Represcntativp.s. Exactly similar 
provision exists in the South African 
Constitution. 

A.~ I hBve submitted, not only in our 
cnuntry but. in the eOnRtitution of all 
t.he countric.q , partiuularly, the Cnm. 
monwealth countries, similar provillion 
exists. In Ceylon a similar proviHion 
exist~ in sec. 49(2) of the Older-in-
Council which Hays that a l\lilli~ter who 
for any perio,i. of four cOllllecut,ive 
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[Shri M. YIIDIlR Saleem] 

months shall not be a member of either 
Chamber, shall at the expiration of 
that period ceMe to be a Minister. In 
Ceylon also a person who is not a mem-
ber of the House oa.n be taken as a 
Member of the Cabinet. 

In Burma, in Sec. 116 of the Burmese 
Constitution, a provision exists similar 
to ours. Clause 5 of Article 75 has been 
taken from Sec. 10(2) of the Govern-
ment of India Act of 1935 on the basis 
of an analogous provision. This provi-
sion enables an eminent man from out-
side the Parliament to be appointed to 
the Cabinet, and six month's time is 
given him to enahle him to get himself 
elected by the people from any oonsti-
tuency. 

15'39 bra. 

[SnBI PABXAIIH Vm SHASTRI in the 
Ohair] 

So the HOUAe would roaliHll that, at 
tlm time of tllo formation of the Govern-
ment, occasions may ariHll when for a 
parti(lUlar Cabinet aflljignment effioient 
perROn!! are not available in Party or 
Home toolmioal persons having special 
Imowlodge on some Rubjoots are requi-
md to be includod in the Cahinot and 
t.lIflY may not liko to contoKt elr.otions 
or it. !lIay not, ho pOHMihlo for tllOm to do 
so. A stat may he providod for sueh 
a l'orsOIl in th(. Rajya Sahha withill 
six montTII' as preliOribod in nrt,. 75. 

It will bo m(lI\lI"a that 01\0 of tllo 
roconllllnn<iati()ns of tho Commilreo 
011 DtlfoctionR was for barring al'point.-
Illnnt. :\~ l'rimo Ministor/Chief MilliR-
tor n POTRClI1 whn was not a mom her of 
t.ho I.ower IIou"H. ThiR Wl\R di>w.ussed 
hy lb" Cabilll~t. It. haR 111'on docidoll to 
u;t,I'(l(luco a Bill to this (li'Foct Rhort.ly. 

SURl n. D. BI-IANDARE (Bombny 
('(mtml) : ('on\'Cllltioll iR (\llough--no 
H(I("\ for u Bill, 

SHRI M. YUNUS SALBEM: U 
has l)(lOIl I>aid that while f.h"ro Hood 
lIot be a bar to appointmont of a 
porson as Prime Minister or Chiof 
Ministor if he docs not belong to tho 
I.owor House, it RoouM he laid down 
that he may continuo as Huah, but at 
tho end of Hix months, tllis porson who 
iH a mombor of tho Upper House should 
get him~lffherRolf eloated to the Lo\vor 
House. If not, ho or sho will h:wo to 
TIlsign. Thifl iR tho su hHtanco of the 
Rill l'ropoRO<l to. ho introduc(l{l.. 

SHRI INDER J. MAJ.HOTRA 
(Jammu) : If he if! not a member ()f 
either HouliO 1 

SHRI M. YUNUS SAJ.EEM: Tho 
InDdor of the Purty choson to form the 
Government wiIlhave to boa member of 
either Houso; he or sho is Ch086U 
from t.he membern of a part.y which 
11Ils got tho majority. 

SUPPORC the leader olected iR a 
member of the Upper HOIL'lO, then he 
()r sho will havo t.o get eleotorl t() th(1 
I.ower HouAC within six monthR. It 
will thus bo soon that tho amondment 
propoHOd by Shri Gupta in HO far nil it 
relates to the Prime Minister and Chief 
Mini~ter has been aoooptod ill the 
IClgifilatioll propoRO<l to be introduood. 

As I Rubmitted, there may bo 
mllny Cabinet assignIDUIltR whieh re-
quire personfl proficient in speeialiHOd 
fh'ld!! who lUay not always he mtllllbers 
of the I.ower HOURO. If their IIOrvioos 
are ooll8idcrud noctll4R&ry for thiH pur-
pose, thero ilhould not bo any consti-
tutional bar to thllir inclWlion in the 
Cahinot. 

SHRI SRINIVAS MISRA: 
(Cuttack) : Then he ean take his) 
Stltlrotary in the Cabinet. 

SHRI M. YUNUS SALEEM: I 
(10 110t like this running oommcntarr. 
I do not invite it. 
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SHRl SRlNIBAS MISRA : He i~ ~ (fII\' ffi" ~ ~ ~ ~ ~ ~ ~: 
not inviting, but I am making it. Let ~ i am: ~ q1T'( ~ ~ ~ ffi" q 
Lim not loso hi~ tomperann got angry. m ~ ~!fiT ~~, IWR ~ 

SHRl M. YUNUS S~LEEM.: I it;~ I!i't ~ ~ ~ ~ I ~ 
am not angry. But tJ\1S practlCo of . .., .•. 
running COllUllontarv should be dil!- tt"i ~ ~ lin\' 'A' ~ 11ft I ~ ~ 
coutagod.· ~r.mm-ro:qu~, ~~~~ 

SHRI NATII PAl (Rajapur): Let ~ ~ qq;f W ~ aim w.i't It1 ~ 
him say it with a Hmilo. ~ mr ~ I ~ ~ IfiT ~ 

SHRl M. YUNUS SALEEM: If ~ ~ '" ~ ~ I ~ If \ill ~ 
the interruption is with a slllile, t}m ~ ~ ~ ;f liT SI\'I"A ~ ;f lfT ~ 
reply alw will be with a 8IUil.l. ;f mfT i', IIfIIT II' ~ ~ If mft trf ~ ? 

A.~ regards tlm ot}WI' nlOlllhoJ's oft,ho li'if ~ ~ IIitT 'IT fit; ~ ~ ~ ~ 'U'Hf ~ 
Cabinet. eitJwr at tho Cuntro or in tllO t:t~ it'" ISIIfiffi' """ '!1lIIf ~ ~ lJ'IIT 
Statos, t),,,fO Illay ho (lijficulti,~ which f;;rm m <it ~ '!1lIIf ~ ~ 'IT qR 
Illay not. ho possiblo to Ovurcollle at tllo 
tinw of forlllation of l.}w GovorWIlOJlt., jf ~ iAm lJ'IIT fit; ~ ~ ~ ItiT 
tbo hon. mmnhol"s suggo~tion is accop- ;rrf1r;fz I!iT-IT 'IT .......... 
tOO. 

So, I opposo tho Bill and should 
rOlluunt him to withdrdw it in viow 
of the stat,(lllll'ut llla\'o made. 

"" rn ""'" ~ (fw.ft ~) : 
if Jj1ft ~ ItiT t.F'lI'm ~~ fir; ~ if{ 
~ <tt Rqftz IfiT mtTO fiI;lrr ~, 
m<tm: f.r;lfT ~ I q ~ ;mf It1 ~ 
t fit; ~ ~ ~ ~1!iT 'I"A ftm t fir; 
~ 1ft ~ IfiT ~ Jj1ft lfT ~ ~ IfiT 
SI\'I"A Jj1ft ~ ~ IfiT ~ ~, mr 
;;r;rnr", T" pr ISIIfiffi' ~ I ~ ~ 
~ -ro:qut I 

~ ~if~~fit;~ Ifl'r 
~1f,~It1~~~1f 
lI'o to ~~lfq~~fit; 
~1ftozrfim~q~'Ift ~1fiT 
~~SI\'I"A~lfT~"~~ I 
~ m. ~ ~ I WfiI;;r fimr.;r ~ otT 
~~~itihtl ~~~ 
if snmi"lr ..n- n;f ~ ~ iii" IA'mlI7 t I 

~ fiffl ~ ~: If( III fit;. itilf "'" mrmr 
qm: mft '1ft ~ ..rr ~ II1Y t m If(": 

eft fifo 510 .m. (~) : ~ 
~ wfi I 

"" rn '"'" 'r" : ~1tiT ~ rn Ii f<;nt ~ mtiT 1ft ~ i' I 

1IfIITfR;r1t1~~gl"gl~ 
if~~ I!iT ma m It1 f<;nt~­
~ lfT SI\'I"A ~ ~ IIlI'T ~ ffifir; lf~ 
~ ~ ~ ItiT ;nfi:r;fz ifi't SI\'I"A ~ 
~ ~ f<;nt \ill fit; ~ '1ft ~ ..rr ~ 
lI1I' ~? ~ 1ft ~ ~ q; ~m ;r(I' 
prt I 

'{o ~o If ~ ~ ~ ~ 
~t 11IfIIT~~~mtfit;mft 
'1ft ~ If lI1nlI' II"li\' ~ am- iii" <m!IT 
~fl~mflt1~It1Art-m 
~~If~t? ~~lfSI\'I"AII"li\' 
;f m f'iI'(I'{ If m( ~ ~ am-
IfiT "'" fiI;lfT WfiI;;r ~ <nit ;l tt1fo m 
1ft~~ I ~~"',","1fofm 
mgqrl 

SHRI M. YUNUS SALEEM: Tho 
allegation is incorrect. 



'(« ~ '1ft <'I"A 1{ ifu lI'~ ~ ~ fit; 
~ i ;n1f it ;f;f;r;le # ;;IT ~ 1f~ 
;tT ~ t:, ~ ~ ~ I ~ 01ififfi <f.'Tl'!'fr 
iIlI'flI'T ;;n;n • ? -~ ~, fi;("{\' 'fiT ~N 
Ir.'fflT Il>"t ;:rq ~ ~, \if) ~ ~ '1ft ~ ~ 

~ ~ ~ fit; ~ ~ 'fiT ~ ~<r.r 
irtt <nif ;f ~T ;rii:T. ~ ~, SI'\ifT ~­
OO~m~lRfij'l'f~~~~ 
;f ~ft fif;trr ~~<r.r ~ ~ ~ ;f ~ 
ij'l'f¥{;r fif;trr ~ I ~ ;f ~ f.r<;r 'fiT fmmr 
lfA' f<;rlrr ~ I ~ '111' ~ it ~ f!lI'T 

~ f!ti ~ srt1T'f ~ lfT ~ ~ oF f<:rtt 
w fum '1ft ~ ~ I ~fif;;r ~ ~ 
'SI"~ lim m ~ ~ ~ f<:rtt '{« fmmr 
'1ft ~ ~, ffi ~ Wlf ~ i f<:rtt ~ 
Itl:l"h~~~? wif;~#mmr 
~'€fli;~~ I ~~~;;r;rcrr 
ill"\' ~ ~ ~ fit; ;;y;m it ~ ;:n prr, 
f~ ~ 'fiT ~~, ~ sm;r ~ lfT ~ 
lim <I'm 'qf~lf, ffi ~ ~ ;;y;m if; ~ # 
~ flI; ~ ~ ~ ~ ~N" ;;y;m rnr ~ 
gm ~;rr ~ I mft!R ~ ~ ri<:n 
~~~ftitffi'~f.\'uTl:r;r@~ ~~, 
iI"~ ~ ~ i!r~*"mr ~ 
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f.N ~ ~ I ~ ~ ~ fit; ~ ~ to the MOlllbors of this House who were 
~ "A'aT mr ~ (Q: ~~I functioning a9 Members of tho SeleCt 

Committoofortheirsupport to this Bill. ,w ~ ~ fit; ;f~ ~ ;f q ~ I find from tho amendments tabled hi 
lI>"t ~ I ~;rn 'liT ~ !RaT ~ I ;.f.li ~ the TroaRury BencllCs that thllY fool that 
~ ~ ~ ~ ~ ~ tt'Ii ~:~~, the entire contents of tho Bill should 
.....c:;,..,. • -... • !lot be acceIJted, but Il modification 
~":''''~ II" ~ ~ ... qq;rr.~ ~ '..-mr should b(l n1.llde in tho ROope of tho 
OR ~ wprftr ~ ~ I ~ ~ !!mIT ~ provisions of thi~ Bill. If tlin.t lwl boon 
fit; ~ ;r(\', 6't ~ lIT ~ ~ W ae(le~table to me, I would lJavo aocop-
ftrita' ~ ~ ~ ~ fit; ~ ~ t.ed It, but I feel that tJl(l limitations 
~ "A'aT mr :;r# ;m ~.......flon. I whid. thtl amond III put wllnt,~ to propmlo 

;j," II' 1:1.'" ""I:!."> would neoo"sarily take away tho right, 
nNf« ~ : IRT ~ ~ IWiT of a fair trial of the citizlllJ to a large 

~..-mr ~ II\'l' ~ ;fr ~ ~ ? extent, a right wl.iuh lIlust 1)() onjoyed 
_ hy overyho(Jy ill this country . 
... ~ ~ ~ : lift, ~ I 

The Bill was by leave, withdrawn. 

11'55 bra. 
Enlargement of the Appellate (Cri-
minal) lurisdiction of the SUpreme 
Court Bm 

SHRI A. N. MULLA (J.ucknow): I 
hog to movo : 

"That the Bill to enlargo tho 
appellate juriHlliction of the 
Supreme Court in regard to 
crimina.l matters, as reported 
by Select Committoo, be taken 
into conHideration." 

Tho Bill that I have the honour to 
prmlOnt before this House rolat.es to the 
onlargement of the appellate (criminal) 
jurisdiotion of the Supreme Court. This 
Bill oame before this House some time 
back and waH then referrod to the 
Select Committoo. The Sele<:t Com-
mittlltl held itH mootings and alF!O 
examined a lawyer. an outstanding 
lawyer on tho criminal side, and 
nfter recording that evidence it un-
animously camo to the conolusion that 
the ha~i(. principlo contained in this 
Bill should ho aoccpted and this Bill 
should be placed before the House for 
its consideration. I a.m very gra.teful 

I lllaec til is Bill bofOl'o vou on th...,o 
t,oHsidoratiolls. First,ly, 'what is t,\1<1 
pllrpoKO and objootivo of this Bill 'I 
TIlt, ""oowl point, woul(l UtI : is tho 
purposo uwl ohjeot.ivo dosirable and 
l'quitahle ? The third point wouM he : 
a.rc there allY valid considerations tlmt 
although ihis purpose is dosirable 
and equit,ll.lo, yet wo should dllHist 
from giving this "COPO enrl right, which 
is embodied in 'this Bill to tho cit,izOli ? 

So fllr as the purl'oso of thu Bill is 
oollccrn~l, I t.hink IIll tho Membel's in 
t,his HouKO willagl'Ou willi me thllt. tho 
right of liberty, and a fair trial to safe-
guard it iH OIKl of thtl most (:herishod 
pOSRossiolls which II citizoll havo in 
lilly democratic soi-UIJ. Actually it 
is an abROlute necessity ill the concept 
of a democratio SWio. If this concept 
is r.ot aecoptorl, then it goes against 
tho very role of the judiciary as 
envisaged by the 'Rule of Law' ill a 
democratio /lOt-up, 

After a persoll is proseouteol for 
any OifOllCr,. tht) protooLion of his 
liI)j\rty extollrh t.o tbo cxtellt that lin 
~hould have a f"ir trial. If ho does not 
get a fair trial, obviously his liberty ia 
Hot l'rotootod ill thu manner as it 


