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135 Strike by S.Ms. on 
Western Rly. (CA)

SHRI SHY AM SUNDER MOHA- 
PATRA (Balasore): Mr. Speaker, Sir,
our Government has been no doubt con* 
fronted with a very serious problem. 1 
am now reminded of a parallel situation 
in Russia during Stalin’s time. I was 
reading a book written by Shri B. 
Mukerjee, a great journalist. There was a 
railway trouble there. Primarily the 
Assistant Station Masters and Station 
Masters or whoever they were were 
responsible. Their wardens were not 
allowing the movement of trains. In some 
parts of Russia, at that time, there was 
famine. But Stalin was informed by some 
Secret Service men about this. He order-
ed to shoot at the Station Masters. But, 
we cannot do that in a democracy like 
our country under the leadership of 
Shrimati Indira Gandhi. Our policy is 
to please everybody and to take the re-
calcitrant officials to task if need be.

Sir, I shall now bring before the hon. 
Minister one salient feature of the Rail-
way Administration. Whenever any 
officer has been found guilty, they have 
been very lenient to him. The other day, 
while I was speaking on the Railway 
Budget, I brought it to the notice of the 
hon. Minister that the General Manager 
of the South Eastern Railways was pri-
marily responsible for the death of the 
two workers. Could he not be suspend-
ed on the spot? He said ‘No*. What 
action has been initiated against him? If 
this is not done, how can you expect to 
boost the morale of the workers? 1 say 
that the Government must set an example 
by showing that they are not for bureau-
cracy. Government primarily depends 
on the good wishes of the workers. If 
this can be done by Government, then 
the workers too would be with the Gov-
ernment. Could these Assistant Station 
Masters be arrested, and could not the 
General Manager of the South Eastern 
Railways be arrested on the spot?

The country is facing a grave problem. 
The other day there was a mass rally 
organised by the railwayman. They want-
ed bonus to be included in the schedule. 
They also wanted change in the recom-
mendations of the Pay Commission. Some 
18,000 people have threatened a general 
strike all over the country. 27,000 
Assistant Station ^Masters and Station

Masters too have threatened to go 00 
strike. Last time while I was going ta  
Orissa, at the Howrah Station I was held 
up because the loco drivers created some 
trouble. As a result, th© passenger tram 
which was to leave at 8-30 left at about
12 or so. When there is such a trouble, 
the Government must try to know the 
psychology of the workers. They should 
see that good labour-management rela-
tions are maintained. Otherwise, it will 
be a hyperbole to say that we can bring; 
about a change in the social structure. 
Government should think of bringing 
about management labour relations on a  
socialistic basis. The Government should 
not only depend upon the recognised 
unions but also on unrecognised trade 
unions. I am saying this as a trade 
union leader. When a situation arises, 
then even the unrecognised unions should 
be taken into confidence. The Minister 
should have no illusion and must try to  
talk to them. In such an emergency, 
the Minister should see that he runs to» 
the spot and talks to the labour leader 
and tries to have a rapport between the 
workers and the Government so as to- 
solve this problem.

SHRI L. N. MISHRA: Two questions 
have been raised. One is about the arrest 
of one Mr. Pandey. I have already said 
that he was taken into protective custody 
and released on bail the same evening 

The other question is about talking to  
unrecognised unions. Our policy is not 
to encouragc mushroom growth of trade 
unions, as that will be against the inter-
ests of the workers. It is time the work-
ers united and no mushroom growth of 
trade unions should take place. So, I 
am not going to give this assurance that 
I will not talk to unrecognised unions. 
My effort is to talk only to recognised 
unions.

12.41 hn.
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SHRI FRANK ANTHONY (Nominat-
ed—Anglo-Indians): Sir, I have also
given notice of adjournment motion be-
cause of the Government’s failure to 
adhere to the salutary convention with 
regard to the appointment of the Chief 
Justice of India. Three Senior Judges of 
the Supreme Court have been superseded 
It is a calculated attempt to destroy the 
independence of the Supreme Court. 
(Interruptions) .

MR. SPEAKER- So far as the adjourn-
ment motion is concerned, I  am not 
allowing it because the appointment of 
the Chief Justice cannot be the subject- 
matter of an adjournment motion. Ad-
journment motion is about “the failure of 
the Government”. I am not convinced 
that there has been a failure on the part 
of the Government. You can invite 
attention and the Minister can make a 
statement (Interruptions)

MR. SPEAKER: May I request all of 
you to please sit down? (Interruptions) 
Nothing is being recorded because there 
is too much of shouting . . .  (Interrup
tions).

«ft v zm  fingret
5frr st wt  |  f a  srrr ^  ^

% *rm% % 3?<r 3 7 7  % sretffa
f* m  srt 35T% W3T5T & I  I 
P̂R5T ITcTOST |  fa  STPT

t  f a  ^  fapSRT ’SPT̂TT TRgcargW t  f a
f t  q r  ^  f t  TO fr 1 1 (uprar*r)
SRTSTPT 377 %
t  ?ft q r  f e a t i fra JTfara tft w t  *ra>lfTT

1 1

* r«w  : 3 7 7  ^  ?fr wrr
SrRT ?ft ^  t  f a  :

I invite the attention of the Minister and 
request him to make a statement. In the 
appointment of the Chief Justice there *s 
no failure of the Government.. {In
terruptions).

«rt v z *  fti^ ift v n ro tf t :
f n t r  % % «pt t  f w  ?

fr«*w M  ?ft in f t ^ r
f a  «TTT iTtSR ?TT
W  TK I

«ft f?a^r vraivtft : *T̂ t, v f t
^ t  5t t  ?

w arn  tt n v t e  ^
^TT 'W i t  1  ? ift?nT fa^ft
V&ftx «TT *TT t  I

Where is the failure of the Government 
in the appointment of the Chief Justice?

At the most, you can invite the Minis-
ter’s attention under Rule 377 as to who 
is the gentleman appointed and what are 
the details. It is not at all a matter for 
an adjournment motion___{Interrup
tions).
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SHRI FRANK ANTHONY; You have
not even read my adjournment motion.
The failure is in departing from the con
vention__ (Interruptions).

MR. SPEAKER: I cannot listen when 
all of you are shouting. I  can listen to 
only one Member at a time.

SHRI H. N. MUKERJEE (Calcutta— 
North-East): I have been asking for your 
ruling on my point of order which is this 
that while it is reprehensible to make 

references to the Supreme Court Chief 
Justice or other Judges in terms which 
have been used by some of my friends 
here, would you please consider the 
desirability___ (Interruptions).

MR. SPEAKER: There were so many 
Members speaking. I have not heard any-
thing nor is it coming on record. Nothing 
is coming on record when all of you 
speak without my permission. 1 will call 
a Member and then listen to him.

SHRI H. N. MUKERJEE: I am asking 
for your ruling on whether it would not 
be desirable for the sake of parliamen-
tary propriety and all that you held dear—.
I suppose, you do—that, even though we 
cannot discuss the Chief Justice or any 
other judge in the Supreme Court, if 
today the Supreme Court has not been 
able to hold its sitting, it is a matter on 
which Government should make a state-
ment, so that we can go home with the 
knowledge that everything is lovely in the 
judicial garden. «

MR. SPEAKER: The Minister will 
make a statement on it (Iriierruotwns).

THE MINISTER OF LAW, JUSTICE 
AND COMPANY AFFAIRS (SHRI 
H. R. GOKHALE)* It is not correct to 
say that the Chief Justice’s court or any 
other court is not sitting. All the four 
courts are working today. I have got the 
information.

MR. SPEAKER: The Minister has 
givett the information that all the courts 
are sitting today, all the courts are func-
tioning.

{Interruptions)

MR. SPEAKER: If all of you
standing, I am not going to listen to any 
one. 1 will call you one by one. 

Mr. Sh&mim. Only on a point of order.

SHRI S. A. SHAMIM (Srinagar): It
is very unfortunate that we have to dis- ' 
cuss the Supreme Court judges in this 
House. I am not a party to any vitu-
perative language or any abusive langu-
age-----

AN HON. MEMBER: What is the
point of order?

SHRI S. A. SHAMIM: How can the
point of order come just in the beginning 
of the sentence?

13 hrs.

The point of order is this___(Interrup
tions) These people must have some 
quota of patience from the Prime Minis-
ter’s own quota. They must first listen to 
the arguments and then come to the con-
clusion.

The point of order relates to the extra-
ordinary situation whereby the Supreme 
Court Judges and the conduct of the 
Supreme Court are being discussed here .
(Interruptions).

MR. SPEAKER: How is it a point of 
order?

SHRI S. A. SHAMIM* I have not 
spoken two complete sentences as yet. I 
have to use some adjectives as well. I was 
saying that it is unfortunate and let us 
see whose responsibility it is. I am not 
opposed to the fact that the Law Com-
mission has made a recommendation that 
seniority alone should not be the basis 
But I would like to know as to when 
once a Judge has been elevated to the 
Supreme Court, who is the authority and 
which is the agency—because all Judges 
are supposed to be equal—what is the 
criterion and what is the agency which 
will determine that criterion___

MR. SPEAKER; 1 am sorry, it is not a 
point of order.
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SHW S. A.  SHAMIM: I was  not 
speaking d» a point of order alone.  I 
was eplfuning to yon that 1 have tabled 
an  adjournment motion.  I have many 
valid reasons for that. While this con
vention has been  broken, how is it that 
three Judges have been superseded?  And 
an etraordinary situation has arisen that 
three Judges have gone on leave----(In
terruptions).  Shri Ram Jeet Malani, Pre
sident of the Bar  Association, Bombay 
has called  it as a shocking eample of 
eecutive arrogance----

MR. SPEAKER; There is no point of 
order involved. Will you please sit down? 
You are not raising any point of order.

SHRI FRANK ANTHONY: My point 
of order is this.

What I want the House to consider is 
.... (Interruptions).  By the procedure 
adopted by the Government, it has brought 
the Supreme Court into disrepute.  The 
Government  has  brought the  Supreme
Court into disrepute and contempt..........
Interruptions).  For  obvious political 
reasons which were  underlined by the 
Times of India, the Political Affairs Com-
mittee has approved  **

MR. SPEAKER: This is not a point of 
order.  I am sorry,  I am not allowing 
you any more.

A11 the remarks about the Chief Jus-
tice will not form part of the record. He 
rose on a point of order and 1 have heard 
him.  I fail to understand how it is  a 
point of order.  I am not allowing  any 
remarks about the Chief Justice or other 
judges to stand.

Now, Shri Madhu Limaye.

f?wr  (tot)  : 

ararer % sr*r qr st̂rt 

?T??rT ff 1 spr *ft*r  |  tffwR

 ̂srrcr 121 ̂  ?r̂r Mt tft spsr %

4 1 ̂  fat* aft fffw |
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t̂farr I

MR. SPEAKER: How is it a point of 
order? It is not a point of order

«ft  faWir : Wtf̂r TOfR % 
factor ̂  ̂fsr̂r  t ^it

4 1 («jwh)

trw trfrwr : %nf

eft 4 *T?t 1  ?mfwr   ̂  4 :

*  wm ft n?rr 4;
?r?r t srnnvpr sft «TfiwF?iT «fk
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SHRI SHYAMNANDAN MISHRA 
(Begusarai): Sir, I rise on a point of
order. My point of order arises out of 
the observations that have fallen from the 
Chair. Now, the question is whether 
there has been a failure on the part ° f 
Government or not. The Chair seems to 
be of the view that there has been no 
failure on the part of the government 
warranting an adjournment motion.

MR. SPEAKER: I have given my rul-
ing on that.

SHRI SHYAMNANDAN MISHRA- 
You have not given the ruling on every-
thing. Here is a failure on the part of 
the government to observe the Constitu-
tion and we are here, particularly the 
Chair is here, to see that the Constitution 
is observed. I will read 124(1) of the 
Constitution which says that Parliament 
has a say m the constitution of the 
Bench, and then according to 124(2) in 
every appointment of a Judge, which in-
cludes the Chief Justice, there would be 
consultations with such judges of the Su-
preme Court. .

Article 124 (2) says:

“Every Judge of the Supreme Court 
shall be appointed by the President by 
warrant under his hand and seal after 
consultation with such of the Judges of 
the Supreme Court and of the High 
Courts in the States as the President 
may deem necessary for the purpose 
and shall hold office until he attains the 
age of sixty-live years/' (Interruptions)

Since my hon. friend wants me to iead 
the proviso ‘also, let me read out that.
It says:

“Provided that in the case of appoint-
ment of a Judge other than the Chief 
Justice, the Chief Justice of India shall 
always be consulted:” .'

What does this mean?----
t f i iw  fsrr sftftart

m i  3  'frsfferc f t r ^ r  «rns
»rf 1
SHRI SHYAMNANDAN MISHRA: 

Let me aigue my point. (Interruptions) 

MR SPEAKER: Let me listen to him 
for half a minute.

SHRI SHYAMNANDAN MISHRA: 
My submission is that according to 
article 124(2), consultation has to take 

place. It may be that your judgment 
is that the President may not have con-
sultation with the judges at all; then that 
is something else. But my submission is 
that here the consultation is indicated only 
with the judges of the Supreme Court 
and of the High Court in the matter of 
appointment of every judge. Every judge 
means and includes the Chief Justice. My 
further submission is that nowhere is 
consultation required with the Govern- 

ment. Therefore, if the news which has 
filtered down to us is correct that it is 
the Political Affairs Committee of the 
Cabinet which has been consulted, then 
it is a clear violation of the Constitution.
If at all consultation has to take place, it 
is not the Political Affairs Committee of 
the Cabinet.. . .  (Interruptions)

That is nowhere indicated. In fact, 
sometimes, the instance of the United 
States is mentioned. There, it is the Se-
nate which has to approve of the appoint-
ment. Therefore, Parliament does have a 
place In this, because it is Parliament
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which determines the strength of the

Bench.

What has been done by the political 
wing of the Government is in clear viola-
tion of the Constitution. We have not 
been told whether the President has held 
consultations with the Supreme Court 
Judge* or the High Court Judges: we do 
not know it. Therefore, there has been a 
clear failure to observe the Constitution, 
and it is for Parliament to pull up the 
Government for their failure to observe 
the Constitution. 1 do not know how it 
is not a failure of the Government to ob-
serve the Constitution. Do you not owe 
a word to us about this?

MR. SPEAKER: Let him kindly sit
down.

SHRI SHYAMNANDAN MISHRA:
I shall. But the whole point is that my 
two submissions have to be met, namely 
whether the consultation havs taken 
place as indicated in the Constitution and 
whether the Constitution has given any 
place to the political wing of the Govern-
ment in having a say in the matter of 
appointment; and since we have come to 
know that the Political Affairs Committee 
of the Cabinet has recommended to the 
President for the appointment, I would 
like to know whether it is not a clear 
violation of the Constitution.

MR. SPEAKER: I am not here to in-
terpret the Constitution, Shri Banerjee.

SHRI S. M. BANERJEE (Kanpur): I 
would like to get your ruling on a point 
of order whether this particular appoint-
ment of a Supreme Court Judges as Chief 
Justice of the Supreme Court is within 
our purview. According to the news-
papers:

“The appointment of Justice Ray as 
Chief Justice is quite consistent with 
the relevant provisions of the Constitu-
tion and in consonance with the views 
of the first Law Commission which 
recommended as early as 1958 that the 
practice in India of appointing the 
seniormost Judge of the Supreme Court 
as Chief Justice deserved to be dis-
carded”.
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Shri Shyamnandan Mishra hns quoted 
various provisions of the Constitution. We 
have known and studied the Constitution 
for all these years. He has forgotten one 
thing' that we in this House do not de-
cide which Judge should be made the 
Chief Justice of the Supreme Court.

We do not decide. Government decide. 
They have got a procedure or convention 
for that. We are following the various 
conventions of the House of Commons, 
not of the USA. I am told that in im-
plementing this recommendation, Govern-
ment have also fallen in line with the 
practice in countries like the UK, Austra-
lia and Canada where the judicial system 
is akin to our. We are not following the 
conventions of the USA. In this parti-
cular case, one of the Judges has been 
appointed as the Chief Justice. We are 
not concerned with Mr. Shelat, Mr. 
Grover or Mr. Hegde. They are all 
Judges; they are all good Judges. But 
what I am surprised is that we are dis-
cussing a matter which is entirely in the 
hands of the Government.

(Interruptions)

MR. SPEAKER: I will also dispose of 
your point under 377 along with it.

|  for J|srfa sptt wfr arR tnfrfotvFT #
^ srcgTBr qrrcr f%*rr 

t ,  frrcr *rr t  <r? ^ r r  g  :

‘The Executive Committee wishes to 
convey to the Chief Justice and his 
colleagues that there is a strong feeling 
in a large section of the Bar that they 
would like to abstain from appearing 
in the court today.as a protest against 
the supersession of three seniormost, 
respected judges of this court for the 
appointment of the Chief Justice and 
request the Chief Justice and his col-
leagues to direct that the court should 
not function today.**
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*  *TCPT*f f t  cR %
55RT wjrimfW t % qw>, fsra 
rnsjqfa s n t e r  % frrtT ^ w r  

^  q^ % t t  qi^rr 
^ n r  1"

SHRI SHYAMNANDAN MISHRA: 
That is in regard to the acting Chief 
Justice. That is not with regard to the 

permanent incumbent

(Interruptions)

SHRI D1NEN BHATTACHARYYA 
(Seramporc): Mr. Speaker, Sir, I am asto-
nished to find that there is &o much 
wrangling on the issue of appointment of 
a judge as the Chief Justice. I know why. 
There are so many problems in this coun-
try. I have not seen these members being 
so much perturbed over those issues as 
the present one. After all, the judges go 
by their class interests. Everytime a 
judgment is given to safeguard the inter-
est of the ruling party. After all, the 
judges go by their own class interests. And

so, the whole thing has to be judged 
from this angle. The judges struck down 
M. I. $. Act, but all the detenus have not 
been released. The Government do not 
care to implement the judgment of the 
court when and where it does not suit 
their purpose.

MR. SPEAKER: This is not a point of 
order.

SHRI DINEN BHATTACHARYYA: 
The point is this. There should not be 
so much wrangling on this issue. There 
are so many other problems in the coun-
try and lei the members think over the 
matter and try to solve them,

- MR. SPEAKER: Now, Prof. Danda- 
vate.

PROF. MADHU DANDAVATE (Raja- 
pur): Mr. Speaker, Sir, I wish to make it 
clear that I am not rising on a point of 
order. With your previous permission T 
am raising an issue under Rule 377. I am 
happy that you have granted me permission 
to raise the issue.

MR. SPEAKER: In that case I can 
allow only one minute. You can just 
invite the attention of the hon. Minister 
and I can ask him to reply.

PROF. MADHU DANDAVATE. 1 
sought your permission and so I should 
be given the time. Please do not say that 
there is no time.

Sir, I am one who is a firm believer 
both in the supremacy of Parliament as 
well as the sanctity of the judiciary. I 
would like to raise certain issues, not in 
a vociferous manner but, with the utmost 
restraint and 1 shall express my views in 
that manner and I am sure, they will be 
in the interest of our democratic norms 
as well as the sanctity of judiciary. The 
point that I would like to raise is this 
Fortunately, the supremacy of Parliament 

has been upheld. And all the road blocks 
in the path of socio-economic transforma-
tion have been cleared. It is all the more 
necessary that this path having been 
cleared now, we must also maintain the 
necessary democratic norms. In relation 
to the judiciary in the country, it is all 
the more necessary. This path, having



bees cleared now, we must maintain also 
the necessary democratic norms. 1 shall 
conclude by quoting what Shri Seervai 
says for those who want to have status quo 
for the judicial authority or legal autho-
rity who upholds the supremacy of Par-
liament. I am referring to what Shri Seer-
vai has said in his book on Constitutional 
Law of India, This is what he says:

“ ---- The provisions for the appoint-
ment of the Chief Justice of the Sup-
reme Court and the Chief Justices of 
the High Courts do not call for any 
discussion since by convention the 
seniormost Judge is appointed (Chief 
Justice. The convention is based on the 
view that on the whole the interests of 
judicial administration are better served 
by eliminating the exercise of discre-
tionary power in the appointing autho-
rities, than by the search for the best 
man”.

{Interruptions )

You may not like this. I do not want my 
hon. friends to disturb me. Let them 
listen to my point of view. Let me add 
here one more point. I want to make it 
clear that I am not in favour of a senior- 
most Judge alone. A democratic noim 
should be evolved so that the country 
will be assured that no one in the country 
including the Prime Minister is likely to 
misuse authority. Let me conclude in 
one second. There is one more reason. 
Particularly when the Prime Minister is in 
the House, I would like to quote the pre-
cedents in the House of Commons and 
the history of the British institution, in 
which the Prime Minister of England has 
always gone out of his way to dispel the 
fears in the minds of the members of the 
House of Commons that the Prime Minis-
ter is likely to misuse his powers. If thcr? 
were some suspicions, they were always 
dispelled. I do not want to take sides 
but in one of the election petitions filed, 
in which the Prime Minister’s name was 
involved, one of the judges, Mr. Justice 
Hegde, had given a judgment in which he 
said that corrupt practices were there. 
With ‘his background, it is necessary that 
the Prim# Minister should dispel the fear
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in the minds of hon. members and say, 
“We are not going to misuse the power 
in the appointment of Judges.”

THE MINISTER OF LAW, JUSTICE 
AND COMPANY AFFAIRS (SHRI 
H. R. GOKHALE): Sir, I do not see any 
justifiable cause for all this excitements. I 
am sure what has been done in the matter 
of the appointment of the new Chief 
Justice of the Supreme Court by the 
President is fully in letter and in spirit in 
conformity with the Constitution of 
India---- (Interruptions).

MR. SPEAKER: Besides points of
orders, certain points have been raised, 
including that by Professor Madhu Dan- 
davate. So. the Minister can make a 
statement. It is very proper also. If cer-
tain objections have been raised, or criti-
cisms levelled, do you mean to say that 
they cannot even explain them? -

SHRI H. R. GOKHALE: I have said 
that the appointment which has been made 
by the President is strictly in conformity 
with the provisions of the Constitution of 
India. Since you have desired that in giv-
ing this reply I should deal with some of 
the points which have been raised by hon. 
Members so far, I would in the first ins 
tance makc a reference to article 124, 
which has been referred to by Shy am 
Babu in the course of his speech. I was 
surprised how an attack on the validity 
of the appointment could ever be made 
by anybody after a reading of article 124. 
There is confusion in the mind of the 
hon. Member as to the difference between 
the appointment of a Judge and the ap-
pointment of the Chief Justice of Tndi?v 
So far as the first part of the article is 
concerned, it is no doubt true that when 
a Judge has to be appointed to the Sup-
reme Court, the President, when he finds 
it necessary, has to consult such Judges 
of the Supreme Court or of the High 
Court as he may feel necessary and, in 
any case, he will have to consult the Chief 
Justice of India, excepting in the case of 
the appointment of the Chief Justice him-
self. Therefore, it leaves no doubt in my 
mind that, so far as article 124 is con-
cerned, there is no validity to the objec-
tion raised.
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What is forgotten is that the new 

Chief Justice had already been appointed 
a Judge of the Supieme Court after fol-
lowing the procedure laid down in the 
first part of the article many years, back. 
Here the appointment of Chief Justice is 
of a person who is already a Judge. A 
different situation may arise if, for ex-
ample, a member of the bar had to be 
appointed. Then you have first to ap-
point him as a Judge before you can 
make him the Chief Justice of 
India, and there will be some 
validity in the argument that 
in such cases the procedure for consulta-
tion would become necessary for the 
appointment of a Judge, though not for 
the appointment of that person as the 
Chief Justice, because the proviso ex-
pressly says that in the case of the ap-
pointment of the Chief Justice no consul-
tation is necessary.

Then, much has been said about the rule 
of seniority. Article 126 expressly men-
tions that even in the case of appointment 
of an acting Chief Justice—although this 
article refers only to the appointment of 
Acting Chief Justice, for the sake of argu-
ment I am assuming it is applicable to the 
appointment of Chief Justice—evon there 
the President is entitled under the provi-
sions of the Constitution to appoint any 
of the puisne judges of the Supreme 
Court as the Acting Chief Justice. So, 
there is power to the President to appoint 
any of the puisne judges of the Supreme 
Court as Acting Chief Justice. Therefore, 
In the absence of any express provision 
anywhere and. on the contrary, \ pro-
vision in article 122, in my respectful 
submission, it is unarguable that the 
appointment of the Chief Justice cannot 
be made by the President under article 
126, even though the rule of seniority 

has been followed. The power in the 
President in this matter is 'absolute. Arti-
cle 124 supported by article 126, in ftiy 
submission, fully supports the power of 
the President to appoint anyone, even a 
member of the Bar. if he thinks so neces-
sary, or anyone who is a sitting member 
of the Supreme Court, as the Chief 
Justice of India.

These questions have come up for con-

sideration, not as it were for the first time 
in the case of the present appointment. 
This has been the subject-matter of con-
siderations which are not based only on 
In other countries—I am suie, even Mr. 
Frank Anthony will not dispute that; at 
least, he will admit—like Australia, 
Canada, England and America, 'and 1 
assume, he will regard them as democratic 
countries, even in those countries, the 
tradition has been not to make the ap-
pointment of high judicial offices on the 
basis of seniority but on the basis of con-
siderations which are not based only on 
seniority but on other relevant considera-
tions of suitability and fitness for the 
appointment to that high office.

This had arisen in India as back as 
when the First Law Commission submit-
ted the 14th Report in 1958. It was a 
high-powered Commission composed of 
members who are very respected and 
veteran as jurists and as members of the 
legal profession. Before I mention those 
names, I would like to invite your atten-
tion to the fact that this very relevant 
question was directly posed and answered 
by the Law Commission in their Report. 
The question posed was whether or not 
it is a proper thing to continue the prac-
tice and convention existing at that time 
of appointing the Chief Justice of India 
on the basis of seniority. Now, after 
considering the various pros and cons of 
this question, they are unequivocal in 
their recommendation. It was the Law 
Commission presided over by Mr. M. C. 
Setalvad, the former Attorney-General of 
India and a veteran member of the B a r... 

(Interruptions)
This is what in a short paragraph they 

have said. The Report was unanimous on 
this point.

The Law Commission said this with 
regard to the method of appointment. 
This is what they have said:

‘This leads us to a related point upon 
which we have bestowed anxious con-
sideration .......... ”

(interruptions)

Further, they have said:
“It has been the practice till now for 

the sentormost puisne judge to be pro*
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moted to be the Chief Justice on the 
occurrence of a vacancy. It would 
appear that such a promotion has be* 
come almost a matter of c o u rse ....”

{Interruptions)

“It is obvious that succession to aa 
office of this character cannot be regu-
lated by mere seniority..........”

{Interruptions)

The Law Commission said categorically 
that it is obvious. . .  (Interruption v) I am 
giving the information for the benefit of 
the whole House You are not the only 
Member in this House. (Interruptions).

MR. SPEAKER: He has got the right to 
explain the full back-ground. You have 
raised all types of points and he has got 
the right to explain the whole position.

SHRI H. R. GOKHALE: This is very 
important.

“It is obvious that succession to an 
office of this character cannot be re-
gulated by mere seniority. For the per-
formance of the duties of the Chief 
Justice, there is needed not only a judge 
of ability and experience but also a 
competent administrator, capable of 
handling complex matten* that arise 
from time to time, a shrewd judge of 
men and personalities and. above all. a 
person of sturdy independence asd tower-
ing personality who would, on the 
occasion arising, be a watch-dog of the 
independence of the judiciary. It is 
well accepted that the qualifications 
needed for a successful Chief Justice are 
very different from the qualifications 
which go to make an erudite and able 
judge. The considerations which must, 
therefore, prevail in making the selec-
tion to this office must be basically diffe-
rent from those that would govern the 
appointment of other judges of the 
Supreme Court

In our view, therefore, the filling of a 
vacancy in the office of the Chief Justice 
of India should be approached with 
paramount regard to the considerations 
we have mentioned above. It may be

that the seniormost puisne judge fulfils 
these requirements. If so, there could be 
no objection to his beine appointed to 
fill the office. But very often that will 
not be s o ..

The final part of the recommendation of 
the Law Commission is:

“It is, therefore, necessary to set a 
healthy convention that appointment to 
the office of the Chief Justice rests on 
special considerations and does not as a 
matter of course go to the :»cmormost 
puisne judge---- (Interruptions*)

The final recommendation of the Law 
Commission is:

“If such a convention were established, 
it would be no reflection on the senior- 
most puisne judge if he be not appoint-
ed to the office of the Chief Justice. We 
are in another place suggesting that 
such a convention should be established 
even in the case of appointment of Chief 
Justice of the High Court. Once such 
a convention is established, it will be the 
duty of those responsible for the 
appointment, to choose a suitable per-
son for that high office, if necessary, 
from among person* outside the Court. 
Chief Justices of High Courts, puisne 
judges of High Courts of outstanding 
merit and distinguished senior members 
of the Bar should provide an ample 
recruiting ground.."

Sir, the Law Commission’s recommen-
dation leaves no doubt when they said 
that they were in favour of establishing a 
convention that seniority should not be the 
basis. Now, who are the Members? It 
is very interesting to see. . (Interruptions)
I said it was a high power commission. It 
is very interesting to see. The hon. Mem-
bers will be very much interested to hear 
what a galaxy of eminent people constitut-
ed the Law Commission at that tim e...

(Interruptions)

I said in the beginning that this was a 
high-powered Commission presided over by 
Mr. M. C. Setalvad, former Attorney 
General and a veteran of the Bar; Shri 
M. C. Chagla, Shri K. N. Wanchoo, for-
mer Chief Justice of India, Shri P. Satya- 
narayana Rao, Shri G. N. Joshi, Shri 
N. C. Sea Gupta, Shri V. K. T. Chari,
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Shri N. A. Palkhiwala, Shri S. M. Sikri. 
former Advocate-General of Punjab, Chief 
Justice of India till yesterday, and Mr.
G. S. Pathak. present Vice-President of 
India. They have all concurred in this 
recommendation.
14 hrs.

SHRI SHYAMNANDAN MISHRA: I 
rise on a point of order. Some time back 
you were pleased to say that there should 
be no reflection on the judges. You have 
allowed him to read out from the report 
of the Law Commission; that constitutes a 
reflection, because, it says that some jud-
ges. do not have administrative experience, 
some judge* do not have capacity and all 
that. Thereby there is an implied reflec-
tion on the three judges when you say 
why they have been superseded.

MR. SPEAKER: There is no reflection 
at all. He was only quoting from the 
report of the Law Commission. There is 
no question of any reflection. It is not a 
point of order.

SHRI H. R. GOKHALE: These recom-
mendations were accepted by the Govern-
ment in i960. The recommendations were 
made by most eminent persons who con-
stituted the Commission and they had no 
doubt jn their minds that appointment of 
Chief Justice on the basis of seniority is 
not a healthy convention and they sug-
gested that a new system should be set up 
on the basis of suitability and merit. In 
Australia, in Canada, in USA, these 
appointments are made on the basis not 
ol seniority but on the basis of suitability 
and merit. Therefore, this is not some-
thing new, this is being followed in other 
demonatic countries. Mr. Anthony said 
about attack on the independence of the 
judiciary. It is, according to me, a very 
wrong argument, unless he wants to say 
that Australia, Canada, England and 
Amtritu die not democratic where the 
seniority rule does not exist Therefore, 
how can it be an attack on the indepen-
dence of judiciary when it is ‘lone in 
India? We have not taken into conside-
ration any factors which are extraneous to 
the point at issue. We have only done 
this in order to ensure that a machinery is

provided to the Supreme Court where 
there is a certain degree of the stability 
required, in order that the law of the land 
may be settled; in order that there ishould 
be no uncertainty, wc must have a Sup-
reme Court which will know its mind and 
give a clear verdict so that .we know what 
the law of the land is.

Sir, a lot has been said—I am dealing 
with the points raised under this section 
and, as such. I am not covering the other 
grounds—about the independence of 
judiciary.

(Interruptions)

I have read the main points. There fe 
nothing in the rules of seniority which 
makes the appointments undemocratic. 
There is a practice prevailing all over the 
world where appointments arc made which 
are not based on the basis of seniority.

(Interruptions)
Sir, as you want me to conclude I will 

conclude but I want to refer to certain 
remarks which Mr Madhu Damkn'ite 
made in the course of his speech. He 
made very disparaging remarks which I ' 
strongly refute He said this has been 
done because Justice Hegde decided a 
case against the Prime Minister. I refute 
it with all the emphasis at my command. 
Have Justice Shelat and Justice Grovei 
decided anything against government?

(Interruptions)

After taking into consideration all the 
factors and cn cumstances which are 
relevant for making the appointment of 
Chief Justice of India, the new Chief 
Justice ot India was appointed. The 
Chief Justice of India, Mr. Justice A. N. 
Rav. has had a long and distinguished 
career at the Bar and in the Supreme 
Court ol India. I may also mention he 
has shown a lot of independence in his 
judgements. I refute the allegation made 
by Mr. Anthony that.**

It is an allegation which should never 
have been made and I am grateful to 
you that it has been expunged. He is 
the judge who 1m s  on more than one 
occasion decided cases aga;nst the Gov-
ernment of India. Hon. Members have

*‘ Expunged as ordered by the Chair.
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perhaps forgotten that in the case chal-
lenging the validity of the Maintenance of 
Internal Security Act, Mr. Justice Ray 
was a member of the Bench which struck 
down section 17A  of that Act. Do they 
not remember that some time back when 
the case relating to the newspaper price- 
page control policy came up before the 
Supreme Court, Mr. Justice Ray was 
one of those who came to the conclusion 
that the policy of the Government was 
not valid and in that case he delivered 
the judgment? So, I strongly refute the 
charge that has been made

I think I have met all the points that 
have been made.

(Interruptions).

14.11 hrs.

PAPER LAID ON THE TABLE

A n n u a l  R e p o r i  o f  I n d ia n  T e l e p h o n e  
I n d u s t r h s  Lro., B a n g a l o r e  f o r  1971-72

THE DEPUTY MINISTER IN THE 
MINISTRY OF COMMUNICATIONS 
(SHRI JAGANNATH PAHADIA): 
I beg to lay on the Table a copy o£ the 
Annual Report (Hindi and English ver-
sions) of the Indian Telephone Industries 
Limited, Bangalore, for the year 1971-72 
along with the Audited Accounts and the 
comments of the Comptroller and Audi-
tor General thereon, under sub-section (1) 
of section 619A of the Companies Act, 
1956. [Placed m Library. See No. LT- 

4877|73).

PUBLIC ACCOUNTS COMMITTEE 

E ig h t y -t h i r d , E ig h t y -e i o h i h  a n d

NlNETY-SfcCOND REPORTS

SHRI SEZHIYAN (Kumbakotfam): I
beg to present the following Reports of 
the Public Accounts Committee:—

(i) Eighty-third Report regarding 
action taken by Government on 
the recom mandati ons contained 
in their Forty-fourth Report 
relating to Union Excise;

(ii) Eighty-eighth Report on Chapter 
V of the Report of Comptroller 
and Auditor Genet ul of India

466 L&-6.

for the year 1970-71—Union 
Government (Civil)—Revenue 
Receipts relating to Other Direct 
Taxes; and 

(iii) Ninty-second Report on para-
graphs contained in the Report 
of the Comptroller and Auditor 
General of India for the year
1970-71—Union Government 
(Defence Services).

ESTIMATES COMMITTEE 
T h i r t -e ig h t h  R e p o r t  a n d  M i n u t e s  

SHRI K. N. TIWARI (Bettjah): I beg 
to present the following Report and Min-
utes of the Estimates Committee:—

(i) Thirty-eighth Report on the 
Ministry of Works and Housing- 
National Water Supply Pro-
gramme; and

(iii) Minutes of the sitting of the 
Committee relating to the above 
Report.

COMMITTEE ON PUBLIC UNDER-
TAKINGS'

T h i r t y - f u -t h  R l p o k i

DR. KAILAS (Bombay South): 1 beg
to present the Thirty-fifth Report of the 
Committee on Public Undertakings re-
garding action taken by Government on 
the recommendations contained m their 
Twenty-sixth Report (Fourth Lok Sabha) 
on Trombay Unit of the Fertiliser Cor-
poration of India Limited.

14.13 hrs.

CONSTITUTION (THIRTY-FIRST
AMENDMENT) BILL*

THE MINISTER OF LAW, JUSTICE 
AND COMPANY AFFAIRS (SHRI 
H. R. GOKHALE): I beg to move for 
leave to introduce a B:<1 further to amend 
the Constitution of India

MR SPEAKER: Motion moved:

‘That leave be granted 10 introduce 
a Bill further to amend the Constitu-
tion of India.”.

♦Published in Gazette of India 
Extraordinary. Part II, Section 2, dated 
26th April, 1973.


