.2r5 Owners of Land

within Territorial

STATEMENT RE. OWNERSHIP OF
-LAND BELOW THE SEA WITHIN
THE TERBITORIAL WATERS OF
THE CQUNTRY

THE MINISTER OF LAW, JUSTICE
.AND COMPANY AFFAIRS (SHRI
.H. R. GOKHALE): Mr. Speaker, Sir,
.Shri Madhu Limaye, M.P., has raised
the question of .ownership of Land
below the sea within the territorial
water of the country and has stated
‘that the Maharashtra Government is
encroaching on the rights of the Union
of India.

The reference is to the scheme of
reclamation formulated and pursued
by the Maharashtra Government re-
lating to the reclamation of foreshore.
The right of the State Government
to the foreshore i.e. the area inter-
vening the high-water mark and low-
water mark is based on sections 294
and 295 of the Maharashtra Land
Revenue Code, 1966. The Bombay City
Land Revenue Act of 1876 contained
almost identical provisions and they
have been repealed by the aforesaid
legislation in 1966.

The right of the State Government
‘to reclaim the foreshore areas bet-
ween the high-water mark and low-
water mark in no way comes in con-
flict with the constitutional mandate
-contained in Article 297 of the Cons-
titution. Under this Article such of
those lands, minerals and other things
‘of value as are underlying the ocean
within the territorial waters or the
-continental shelf of India shall vest
in the Union and be held for the pur-
‘poses of the Union. This Article con-
forms to a well recognised rule of
‘International Law and State practice
embodied in Article 3 of the Geneva
‘Convention on the territerial sea and
‘the contiguous zone of 1958. According
to the Geneva Convention, ‘“the nor-
mal baseline for measuring the breadth
of the territorial sea is the low water
line aldng the coast. In the Anglo-
Norwegian Fisheries case the Interna-
tional Court of Justice held in 1851
-that ## hsq no dificulty in nding that

MAY 2, 1974

below Sea
Waters (St.)

for the purpese of measuring the
breadth of the territorial sea, it is the
low-water wmark, as opposed to the
high water mark, or the mean between
the two tides, which has generally
been adopted in the practice of States.
This criterion is the most favourable
to the coastal State and clearly shows
the character of territorial waters as
appurtenant ‘to the land territory”.
The Presidential Proclamation on
territorial waters issued on 30-9-67
refers to the extension of the territorial
sea to a distance of 12 nautical miles
measured from the appropriate base-
line, which, in the context, is a refe-
rence to the low-water mark,
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The area between the high-water
mark and low-water mark of the coast
which has been brought under the
Maharashtra legislation cannot be
treated as underlying the ocean within
the territorial waters or the con-
tinenta] shelf of India within the
meaning of Article 297 of the Consti-
tution. Neither the Presidential Proc-
lamation of ‘1967 nor the accepted
rules and principles of International
Law warrant the couclusion that such
areas come within the territorial
waters. ’

In copclusion it may be stated that
the reclamation of the foreshore by
the Maharashtra Government under
the scheme of reclamation formulated
by them does not contravene, Article
297 of the Constitution.
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MR. SPEAKER: I am not sitting
here as a judge. I deal with proce-
dures. I am not in a position to give
my firm opinion as to the constitu-
tional or legal side of it.
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MR. SPEAKER: How can I give
my firm opinion on a legal question?
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MR. SPEAKER: I am not prepared
to go into the legal or constitutional
gide of it.
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MR. SPEAKER: He thinks he is
right. You think you are right. How
can II decide?
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Rule 877
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MR. SPEAKER: As far as the legal:

position is concerned, I am not going
into that.
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MR. SPEAKER: I am n;t
here as a judge.

sitting:

12.42 hrs.
MATTER-UNDER RULE 377

TmmMeE Capsurxz Buriep By ALL-INpra:
CONFEDERATION OF CENTRAL GOVERN-
MENT OFFICERS ASSOCIATION ON 1-5-1974.

MR. SPEAKER: Now, we take up-
matter under Rule 377. There are
three Membefs who have given notice:
on the same subject, Shri Bibhuti
Mishra, Shri B. V. Nalk and 8hri
Madhu Dandavate. Out of the
three, I allow the Member who was the-
first to send in the notice,

SHRI B.V. NAIK (Kanara): The-
other day all the seven were per-
mitted.

MR. SPEAKER: Shri Bibhuti
Mishra.
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