D.G. (Pondicherry) 1874
13.9¢ brs,

BUSINESS ADVISORY COMMITTEE
Forry.SrxTe RepoRT

THE MINI?TER OF PARLIAMEN-
TARY AFFAIRS (SHRI K. RAGHU
RAMAIAH): I beg to move:

“That this House do agree with
the Forty-Sixth Report of the Busi-
ness Advigory Comwmittee presented
to the House on the 14th August,
1974”

MR. SPEAKER: The question is:

“That this House do sagree with
the Forty-sixth Report of the Busi-
nesg Advieory Committee presented
to the House on the 14th August,
1974

The motion was adopted,

18.36} hrs.

SUPPLEMENTARY DEMARDS FOR
GRANTS (PONDICHERRY), 1874-75

THE MINISTER OF STATE IN
THE MINISTRY OF FINANCE (SHRI
K. R. GANESH): I beg to present a
statement ghowing Supplementary
Demands for Grants in respect of the
Union territory of Pondicherry for the
year 187475,

SRAVANA 25,

1806 (SAKA) Companies (Temp. 214
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13.37 hrs.

COMPANIES (TEMPORARY RES-
TRICTIONS ON DIVIDENDS) BILL*

THE MINISTER OF FINANCE
(SHRI YESHWANTRAO CHAVAN):
1 beg to move for leave to introduce
a Bill to provide, in the interests of
national economic development, for
temporary restrictions on the power
of certain compenies to declare divi-
dends out of profiis and for matters
connected therewith or incidental
thereto.

13.37% hrs.
(Mr. DepuTy SPEAKER in the Chair).

MR. DEPUTY-SPEAKER: Motion
moved:

“That leave be granted to intro-
duce a Bill {g provide, in the inte-
rests of nations] economic develop-
ment, for temporary restrictions on
the power of certain companies to
declare dividends out of profits and
for matters connected therewith or
incidental th A

SHRI SEZHIYAN (Kumbakonam):
On a point of order....

MR. DEPUTY-SPEAKER: 1 find
that his name is s&lready there for
opposing the introduction,

SHRI SEZHIVAN:; I have made two
requests, one to raise points of order
and the other to oppose the Bill on
grounds of oconstitutionality.

The point of order that I wani to
raise is regarding a basic procedural
aspect. Regarding the present Bill,
namely the Companies (Temporary
Restrictions on Dividends) Bill, the
ordinances have been issued on the
6th July, 1974 and the 15th July, 1574,
and the Bill has been dated 8th
August, 1974, We bave been present-
ed with a corrigendum on the 1d4th

*Rublished in Gamstte of Indla Extraordinary, Part TI, Seftion 2, dated

16-8-74.
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1Shri Sezhiyan] corrigenda, items 2 and 3, The

August, 1874, I want to invite your
-attention and that of the House to the
fact that therp are three items given
in the corrigendum. A corrigendum
can be to correct a gmall mistake. But
under the guise of a corrigendum, they
cannpt try to introduce a substantial
amendment,

.Item No. 2 in the corrigendum says:

‘“Page 4, line 31, after ‘Committee’
ingert ‘ by a Company and it is
proved that the offence has been
committed'.”

The third item is:

“Page 4, line 38, after ‘Act’ insert
~other than the power conferred by
section 12.”

If you see the original ordinance, you
will find that the words sought to be
introduced now or inserted now by
the corrigendum  dated the 14th
August, 1974 have not been contem-
plated either in the ordinance oy in
the Bil] that has been dated the 9th
August, Therefore, mny first plea is
that in the name of corrigendum,
‘Government are not entitled to bring
forward amendments of a substantial
nature.

They can bring in an amendment in

a regular way. By way of corrigenda,
small mistakes can be corrected. For
example in No. 1, they say in page 4,
line 7 for ‘or a Mutual’ say ‘or Mutual’.

I can accept this one. But they can-

not try to push in regular amendments

by way of corrigenda. This is a very

obnoxioug and surreptitious way of

introducing amendments of g substan-

tial nature in the guise of corrigenda.

When the next Bill ig taken up, I will

quote more number of instances.

Therefore, I seek your firm ruling on
this one, how an amendment of a

substantial nature could be moved in

the puise of corrigenda. They have

tried to do this. Therefore, when the

Bill is sought to be introduced, it
should be introduced without the

Houge will not accept them, should
not accept them, as corrigenda. The
hon. Minister has tried to introduce
them as amendments, The House can
congider them when the Bill is taken
into consideration; but they should
not be introduced through a corri-
genda at this stage,

Then I come to my second point.

MR. DEPUTY-SPEAKER; It relates
to the same?

SHRI SEZHIYAN: The same Bill
but of a different nature. It has been
stated in the Financial Memorandum:

“But in the administration of the
provisions of the Act, which will be
done by the Department of Company
Affairs, some additional gtaff will be
needed and such additional staft is
likely to entail a recurring expendi-
ture of Rs. 127,400 per annum,
provision for which will be wmade
in the budget of the Department of
Company Affairs”.

1 finqg that the Bill is deemed to have
been implemented on the appointed
day, that js, 6th July, 1974. That
means, the scheme has been imple-
mented from 6th July, 1974. More
than a month and half has elapsed.
If they have implemented the scheme,
some expenditure should have been
incurred by Government. Under
what head has it been incurred, be-
cause ags per the Constitution, art.
115(1)(a), they cannot incur expendi-
ture on g new scheme without sanc-
tion of Parliament. The article says:

“The President ghall if the amount
authorised by any law made in
accordance with the provisions of
art. 114 to be expended for u parti-
cular service for the current finan-
cial year is found to be insufficient
for the purposes of that year or
when a need has arisen during the
current financlal year for supple-
mentary or additional expenditure
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upon some new gervice contem-
plated in the annual financial state-
ment for that year....”.

This scheme was not contemplated im
the annual fihancial statement, There-
fore, it is a new scheme for imple-
menting which no expenditure can be
incurred unless you take the grant of
Parliament. Without that, money
spent on a new scheme will not be
accounted for.

Here I would also invite attention
to the PAC's 3%th Report of 1964
(Third Lok Sabha) wherein  their
opinion was sought. They made a
reference to the Attorney General
who expressed the opinion that no-
where under the Constitution can
amount spent on a new scheme be
sanctioned ex post facto, This is a
mew scheme and some expenditure
should have been incurred from 6
July till date. I want to know under
what head or sanction it hag been
incurred. 1If they contend that no
amount has been spent till date, that
means, the scheme has not been
implemented. That means the Ordi-
nance need not have been promulgat-
ed on 6th July.

Therefore, my point is very cate-
gorical, If the scheme has been
implemented from 6 July as a result
of the Ordinance, for the urgency of
which they have been pleading, then
under what head has the expenditure
on the new scheme has been incurred
without the pre-sanction of Parlia-
ment?

Any amount spent on a new acheme
without parliamentary ganction is
illegal. I want a ruling from the
Chair on these two points before
tukeupﬂ:ereguhtmouon and oppose

the introduction of the Bill by
Finance Minister.

SHRI SOMNATH CHATTERJEE
(Burdwan): We do not find any
endordement with regard to compli-
ance with article 117.

1

L

Companies (Temp. 218
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MR. DEPUTY-SPEAKER: I am:
hearing his point of order; if you have
comments on that point of order, you
may place them before the House.

SHRI SOMNATH CHATTERJEE:
Under the guise of introducing a
correction by way of g corrigenda,
considerable changes are being made
in the body of the Bill. It cannot be
done. Provisions with regard to
amendments have to be followed.
Presidential sanction has not been
taken under article 117(1), The
financial memorandum says: provisions
for ‘meeting recurring expenditure will
be made in the budget. Iz it to be
made in the future when it is already
met out of the sanctioned amount of
the Department of Company Affairs?
We must know under which head of
the Company Affairs Department this
money had beep spent. They will
have to bring demands for supplemen-
tary grants or additional grants for
meeting this expenditure,

SHRI SHYAMNANDAN MISHRA
(Begusarai); On the first point raised
by the hon. Member Mr. Sezhiyan, I
agree with the hon. Member Shri
Somnath Chatterjee that if an smend-
ment had to be introduced in the Bill,
it could be done only by the promul-
gation of an Ordinance by the Presi-
dent. mem-iginalnﬂlwumom
nance; any amendment to that Or
nance could be introduced only
the promulgation of another Ordina-
nce by the President. It could not
be done in the way the Government
seeks to do.
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the current financial year for sup-
plementary or additional expendi-

ture by some new service mot con-
templated in the annual financial
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SHRI YESHWANTRAO CHAVAN:
Two issues have been raised. One is
procedural, about the corrigendum
and the other 1s about the financial
statement. Rule 71(1) says:

“Whenever a Bill secking to
replace an Ordinance with or
without modification is introduced.”

So, we can certainly introduce a Bill
with or without modification. New
the question is whether we can intro-
duce eorrigends, I think this is the
practice of this House that before 2
Bill jy introduced, certainly corrigenda
blvebnnmm&nhavebeen

accepied by the Homse, Only after
the imtroduction of the Blll nothing
can be introduced by way of corri-
gends and only amendments can be
introdmeed, So, what we have done
is completely consistent with the
eachice of the House. There i
nothing procedurslly wrong.
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, Secondly, 1t has been said that addi-
tional expenditure will be incurred if
additiona] staff i3 to be appointed.
Naturally when we, will have to spend
on additional staff, we will have to
come to the House. So far my infor-
mation is, we have not met any expen-
diture, and even if expenditure has to
be met, it can certainly be met by
withdrawals from the contingency
fund,

SHRI SEZHIYAN: Has it been met
by withdrawals from contingency
fund?

SHRI YESHWANTRAO CHAVAN:
So far we have not done it.

~“SHRT SEZHIVAN: They must have
spent something, may be Rs. 100 or
200 or whatever it is, for the last 11
months, and this is a new service.

SHRI H. N. MUKERJEE (Calcutta—
North-East): Corrigenda and addenda
are not synonymous térms, This is
what the Finance Minister should
know.

MR. DEPUTY.SPEAKER: With
regard to the corrigenda, I have as-
certained from the Secretariat that
the mistake occurred at the stage of
printing and all these corrections
which have been incorporated are
there in the Bill sent by the ministry.

SHR] ATAL BIHAR] VAJPAYEE:
Is the Secretariat so0 inefficient?

MR, DEPUTY-SPEAKER: These
things have come too suddenly and I
was totally unprepared, before I came
to the Chalr. But here in my hund is
the Ministry's copy of the BRBill, the
Bill ag sent by the Ministry to our
Secretariut for printing, where these
corrections are there.

SHR? SOMNATH CHATTERJEE:
Are they in manuscript?

MR DEMNY-APRAXER: They wre
hhw of. the Bill.... (Interrup-

Companies (Temp. 222
Res. on Dividends) Biil

office. I have tald you that 1 was
totally unprepared for this until I
came to the Chair. ‘I have not been
able to satisfy even mysdlf as to what
the position is and from what hur-
riedly an officer was telling me, 1 was

under that impression. I would like
to know the position.
SHR] SEZHIYAN: I am quoting

from page 474, Kaul and Shakdher:

“Two authenticated proof copies
of a Bill, except in the case of a
secret Bill, are received from the
Ministry of Law about a week be~
fore the day on which the Bill is
proposed to be introduced in Lok
Sabha,”

It is being proposed to be introduced
on the 16th. That means, before the
9th August two authenticated proof
copies should have been received by
the Lok Sebha. This corrigenda re-
lates to the 14th August. Therefore,
on the 9th August these proof copies
could not have contained the cor-
rigenda,

SHRI SOMNATH CHATTERJEE:
How could it be done without an
amendment?

MR, DEPUTY-SPEAKER: Now the
position, as I could ascertain from our
officers, is this. The Law Ministry
sent a printed copy of the Bill,

SHRI SHYAMNANDAN MISHRA:
How many days before?

MR. DEPUTY-SPEAKER: I do not
know, Soon after we got it from the
Law Ministry, we distributed it to the
‘members. That was done well in
time, sccording to the rules. I was
told that it was done immediately, on
the same day.

SHRI ATAL BIHARI VAJPAYEE:
Which day?
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dis-
tributed, and they wanteq certain eor-
rections to be added, to be made, and
those corrections are those which Shri
Sezhiyan has pointed out,

SHRI ATAL BIHARI VAJPAYEE:
These are amendments; these are not
corrections,

MR. DEPUTY-SPEAKER: Well,
they say they are corrections.

SHRI ATAL BIHARI VAJPAYEE:
It is for you to decide. Can they move
amendments at that stage?

14.09 hrs,

MR, DEPUTY-SPEAKER: There is
no question of amendment at that
stage.

Now, the position is that the whole
Bill together with the corrections is
before the House. Here is a point on
which, of course, I would like to have
some elucidation from the Minister,
A correction is to make the meaning
clearer without changing the mean-
ing, That will be a correction. The
meaning being the same, in order to
meke the position clearer than what it
is, you make g correction. But if by
this porrection, something more is
added, then I do not know what the
position js. I have not gone into these
corrections with the idea of finding
out whether anything is added or it is
only to make the position clearer that
the corrections are made. I think, that
is where the Minister can help me.

ot vy fovd : T o g fedae
wfrg 9% &1 f¥=r i)

MR. DEPUTY-SPEAKER:
es the rules sre concerned,
very clear that the Bill need not
just an exact reproduction of thy Ordi-
nance. The Bill can make modificy.
tions; the Bill ean make changes,

Res. on Dividends) Bill

Now, what the Members worry
sbout ig, whether these corrections
have made any fundamental change in
the meaning. To me, this appears to
be academic. Even it they want to
make some changes, they have come
before the House with all these
changes in time. I do not see how it
will stand in the way of the Bill being
introduced.

SHRI ATAL BIHARI VAJPAYEE:
This cannot be taken as a correction.
If they want {0 move an amendment,
they are free to do so. But in the
name of correction, they cannot be
allowed to meake amendments to the
Bin,

MR. DEPUTY-SPEAKER:
are not amendments.

These

SHRI ATAL BIHARI VAJPAYEE
They seek to make substantial changes
in the BiIL

SHRI H. N, MUKERJEE: Sir, you
yourself have made a distinction bet-
ween corrigenda and addenda, that
is to say, purely grammaticsl correc-
tions—verbalt corrections, and sub-
stantial additions which will be ruled
out according to your earlier formula-
tion....

MR, DEPUTY-SPEAKER: I did not
€ that far. 1 male a “distinction
betwesn corrigende and addende.
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SHRI H, N, MUKERJEE: My ear-
lier understanding was that you did
susceed in making a differentiation
between the two concepts. Now, if
you are agreeable to permitting ad-
denda in addition to corrigenda, you
can tell us. But addenda, additions
of any substantial nature cannot be
permitted since it is not permitted to
private Members who are put to all
kinds of trouble, balloting, this and
that. If private Members are preclu-
ded from adding to their Bills, why
allow it to Government to add what-
ever they want to their Bills?

MR. DEPUTY-SPEAKER: I think,
the position is very clear.

SHRI SHYAMNANDAN MISHRA:
The first thing that you have to con-
sider is this. Whethepy as the hon’ble
members had contended earlier,
under the guise of a corrigenda, an
amendment could be introduced?

The Hon’ble Member Prof. Muker-
jee hass introduced another concept
which is probably synomymous with
amendment. He speaks of |addenda’.
But ‘addendurm’ and ‘amendment’,
could be the same thing, I am not
quite clear in my mind. However,
1 am quite clear in my mind as to
what constitutes an amendment. So,
my point is whether any deception
could be perpetrated on the House
under the guise of  corrigendum
when the house knows that it is a cor-
rigendum but an amendment. It is a
kind of deception which Is perpetrated
on the House; maybe,, not wilfully, in-
wittingly, but that is something else.

My second point is with regard to
modification. Here we want g Clear
ruling from the Chair whether there
could be g modification of the Ordin-
ance to any extent. I place it before
you for your very close consideration.
Take for example, an Ordinance
which seeks to impose a tax of the
order of 50 per cent and the
tax Thas already been in
opergtion. Can the Government, in
the modification, raise it from 50 to 75

1723 I8~

Companies (Temp. 226
Res."on Dividends} Bill .

per cent? Would the Government be
competens to introduce that modifica-
tion? There must be a limit to the
modification. It requireg a clear rul-
ing from the Chair whether the modi-
fication can be of any magnitude or
it had to be limited only to certain
peripheral things. That is the
basic thing.  Therefole, we ¢annot
accept the argument that Govern-
ment is competent to introduce any
modification of any nature or extent.
I repeat, this requires a clear ruling
from the Chair.
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MR. DEPUTY-SPEAKER: I am not
taking it lightly.

SHRI SOMNATH CHATTERJEE
(Burdwan): It is very clear. It seems
to be a subsequent thought by the
Government because the ordinance
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hag been copi¢d in the Original Bill.
The first Bill that was first submitted
snd circulated is almost a verbatim
copy of the ordinance and this is
obviously & subsequent thought on the
part of the Government and they
wanted to introduce changes in the
ordinance,

Now, after having submitted the
Bill, s it the duty or ig it not the
duty of the Secretariat to circulate the
Bill as was submitted? As a private
Member, 1f I submit a Bill, can I have
the right in the garb of corrigenda to
send in new provisiong in the Bill
even before its introduction? If, as a
private Member, I have not got that
power, I would like to know from you
as a ruling whether the Government
can in the name of corrigenda add to
provisiong which they could have done
by way of amendments after the Bill
is introduced, with the Presidential
sanction,

SHRI SEZHIYAN: I want to make a
submission because in the next Bill
akio I have noted 13 corrigenda and I
do not want to take the time of the
House then...

SHRI MADHU LIMAYE: We will
have sufficient time. I also want to
rajse some more points,

SHRI SEZHIYAN: I have quoted
Kaul and Shakdher that two authenti-
cated true copieg should be given to
the Lok Sabha Secretariat a week
earlier. Today is 16th. That means
on the 9th they should have given.
The Bill iz dated the 8th and signed
by the Finance Minister. Therefore,
1 presume that the Bill was prepared
on the 9th and he has gigned it and
gent it on the same day. But the
corrigenda is dated the 14th. That
means that it has not been received
by the Lok Sabha Secretariat within
the ons week that has been mentioned
there. They have sald very clearly
that seven days should have been there
for introduction of g Bill and two

AUGUST 18, 1992 Combaniés (Temp. 228
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authentichted proof copies should
have been gent %o the Lok Babha
Secrétarint. On the 9th August, I
understand, it could have come to the
Lok Sabha Secretariat. That is within
the time prescribed. On the 14th
August how roulq it have come? That
means that it hag not come within the
time. As you yourself will see, the
period hag not been observed. That
itself shows that it has not c¢ome
under our purview.....

SHRI SOMNATH CHATTERJEE:
The Government should not be per-
mitted to adopt ad hoc procedures.

SHR! SEZHIVYAN: Therefore, this
is a procedural one. Now, if under
the guise of corrigenda they push 1n
amendments, will 1t not violate the
regular procerure laid down for an
amendment? One week’s notice has
not been there. Two authenticated
copies giving one week’s natice could
not have been there because the Bill
is dated the 9th August and the corri-
gendg is dated 14th August. We are
now on the 16th I concede that the
Bill could have corme one week earlier,
that is, on the gth. I do not think
without the signature it could have
come. But the corrigemda could not
have come to the Lok Sabha Secre-
tariat within the one weeks, time
Therefore, I strongly urge on you to
give a clear ruling. If you want to
take time, you canh have the time. But
if we go on with this, it will be setting
a bad precedent because under the
guise of corrigenda they can entirely
change the shape of a Bill.

MR. DEPUTY-SPEAKER: Theie
is no need of further argument, First
of all, let me give you the faetg a< T
now have from the Secretarist.

The printed coples of the Bill wer”
received by our Secretariat at 2 am
~on the 13th ....

SHRI SOMNATH CHATERJFE
2 am?
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MR. DEPUTY-SPEAKER: Ves, 2
am. in the morning. You see how
much oyr Secretariat works.

SHIRI ATAL BIHARI VAJPAYEE:
Why not the Finance Ministry?

MR, DEPUTY-SPEAKER. They also
work very hard.

THE MINISTER OF FINANCE
(SHRI YESHWANTRAO CHAVAN):
‘We also work till late in the night.

SHRI SEZHIYAN: What about one
week's notice? If it wag received on
the 13th, it could not be introduced
before the 20th.

MR. DEPUTY-SPEAKER:; 1
giving the facts.

am

The printed copies were received
from the Law Ministry on the 13th
at 2 am. The same night they were
circulated and 'members got the copies
in the morning.

Now, on the 13th again at 8 p.m.,
that is, on the evening of the 13th
we got the corrections from the ..

SHRI ATAYL. BIHAR]I VAJPAYEE:
Adaitions.

MR. DEPUUTY-SPEAKER .What-
ever it is, from the Ministry at about
8 pm, and these corrections were
circulated to the members on the next
morning, that is, on the 14th, which
you all got.

These are the facts. There cannot
be any dispute about the facts.

SHRI SEZHIYAN: You say about
printed copies, I want to know when
the two authenticated proof copies
were Treceived by the Lok Sabha
Secretariat, ag mentioneq here,

MR DEPUTY-SPEAKER: These
are all printed copies.

SHRI SEZHIYAN: Prior to that,
two authenticated proof copies should

Companies (Temp. 230
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have been received by the Lok Sabha
Secretariat a week earlier,

MR. DEPUTY-SPEAKER: I do not
know when the proof copies came.
These are the printed Bills, These
corrections were also endorsed by the
Ministry on these printeqd Bills. En-
dorsements of the corrections are
there. Thase are the facts as they are.

SHRI SOMNATH CHATTERJEE:
Now, in their corrigendum...

MR. DEPUTY-SPEAKER;
are checking the facts.

They

Now, it was on the 14th that our
Secretariat got the copies of the
printed Balls, at 2 am. Then, they
were citculated that very same morn-
1ng, on the 14th, to the Members, Now,
on l4th evening, at 8 p.m. they got
the copies of this Bill with corrections.
On that very night the papers were
circulated to the Members and they
got them on the 15th morning.

SHRI SEZHIYAN: That jtself is
wrong. Two days of clear notice
should have been given for circulation
of the Bill. From your statement two
days’ motice ig not given. The Bill
cannot be taken up.

MR. DEPUTY-SPEAKER: Members
are very alert. I know that. I myself
benefit a lot because it is wit against
wit and all that. .

SHRI MADHU LIMAYE: But Gov-
ernment does not seem to benefit...
i 2 e fael g Tihr @Y v, &
it #ffee fegg 7t w77 1 TR OX
#1€ srgv 7E AT &

SHRI ATAL BIHARI VAJPAYEE:
How ig it that when the Finance
Minister gigned on the 9th, this was
received on the 14th?
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MR. DEPUTY-SPEAKER: It has to
come from the Law Ministry. It hes
to go through the procedure, It has
to be vetted by the Law Ministry, etc.
Before I go on let me say this...
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SHRI SEZHIYAN: Two days' no-
tice is not there.

MR. DEPUTY-SPEAKER: Don't
be in a hurry. I will come to that.
In the first place let me say this:
Despite the fact that they were all
very much harassed by various kinds
of things...

SHRI ATAL BIHARI VAJPAYEE:
By whom?

MR. DEPUTY-SPEAKER: By peo-
ple and work. We work under high
pressure; I work under high pressure;
they all work under high pressure,
yet perhaps things could have been
done more efficiently, more quickly
and all this confusion could have been
avoideq if we had done it in time;
certain shortcomings could have been
avoided, But with regard to Bill itself
I would like to refer Members to the
rules. I will read them again for you.
Rule 71 says this very cleatly. I will
base everything on this. This is what
it says:

“Whenever a Bill seeking to re-
place an Ordinance with or
without modification...”

That means, the Bill can modify the
Ordinance. ..

SHR! SHYAMNANDAN MISHRA:
But, to what extent?

MR. DEPUYT-SPEAKER:: That is &
big question. The rule only says that
the Bill can 'modify the Ordinance.
To what extent—that is another ques~
tion, which I cannot go into now.

# . .with or without modification
is introduced in the House, there shall
be placed before the House along

*
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with the Bill a statemént explain-
ing the circumstences which had
necessitated immediste legislation
by Ordinance.”

The Bill was circulated well in time,
that is, two days before this was in.
troduced. I am talking about the Bill
itself. It was circulated on the 1l4th
morning. Now, you have pointed out
to me certain observations made by
Kaul and Shakdher. I cannot go in-
to them now, but whatever they are,
whatever is said there, cannot over~
ride what is said in the Rules and in
the Directions of the Speaker. The Di~
rections of the Speaker are very clear.
He gave notice on the 7th about this.
The rule says, the Bill should be cir-
culated two days in advance before
it is introduced. Here the only snag
ig this. The concept of amendment
in this House is very well-known and
well-established. When a Bill is taken
up for consideration, you give due
notice of an amendment; that is con-
sidered by the House and if the House
accepts it then it is amended, and
therefore there is no question of
amendment here,

The only thing here ig that the
Government has chosen to correct it-
self and gent that correction to us and
the Bill, as corrected by the Govern-
ment, is now before all of us. We
should take it that way.

The point that Shri Sezhiyan has
raised is a very technical point, that
these corrigenda also should be cir-
culated to us two days in advance,
which we have not been able to do
because, from the facts, they were
cireulated on the 15th, and so, we
have not been able to do that. That
is a different question whether cor-
rigenda should also be circulated two
dnylinadvanceortheymbeat
a shorter notice. I do not know whe-
ther we are very clear about. it. The
House has not made it clear: the Spea-
ker has pot given any direction; there
are no rules on that, Now, in view of
all this and this being a very technl~
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«al point, we should not go very much
by technicality, There should not be
any objection to the Bill being intro-
duced. This point of order I cannot
uphold.

Now, with regard to the second
point of order about expenditure, 1
think the Finance Minister has made
it clear. He said that there has not
been any expenditure on this. That
is what he hag said and, even if there
has been an expediture, there jg pro-
vigion for withdrawing some gmount
from the Contingency Fund. That is
what he gaid, I think that the Spea-
ker hag already given a ruling the
wther day in connection with Finance
{No. 2) Bill that during the session
qtself the Government should come
forward with supplementary demands
and all that sort of thing. I hope
they will incorporate all these things
there if necessary. That should be
enough,

SHRI SEZHIYAN: There are two
points. On the basic issue I am fight-
ing out in a court, In this case, when
+here ig a new scheme no amount can
be withdrawn from another item
which has been voted Even though
the amount is available under some
other head, it cannot be taken to be
spent under the new scheme. The se-
cond thing is this. I have got the
opinion of the Attorney (General him-
self in the yéar 1964, with the help
of the Public Accounts Committee,
wherein he st¥s!

‘A post sanction for a new sche-
me is not admissible under the Con-
stitution. No amount of resolution
or waction by the House to a post
sanction will help solve the situa-
tion',

He suggested that the Constitution it-
self should be amended to go through
that thing, If some amount has been
apent, he should convince the House
for the amount already taken from
the Contingency Fund without touch-
ing the existing amount allotted. You
please make sure before giving your
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ruling, Let him furnish you with par-
ticulars of the ameunt spent for the
new scheme or the amounts that they
have withdrawn from the Consolidated
Fund. Let him give full particulars
about the withdrawals from the con-
sohidateqd fund. Otherwise it may
become illegal and unconstitutional.
No amount of post sanction wil] help.
In the case of a new scheme, I do not
want to take the time of the House,
you can go into the 39th Report of the
PAC. as also the opinion given by
the Attorney General, Shri Daphtary
on 17-2-1984, On that point, I would
implore you to postpone the ruling.
Let him give the full particulars of the
amounts that have been withdrawn
from the contingency fund. It the
amounts have been withdrawn and
spent, that means there is another
situation. So, you should give a clear
ruling for the future of Parliament.

MR, DEPUTY-SPEAKER: Well, the
lIimited question now is whether the
Bill cap be introduceq or not. That
15 the only guestion, As I said, just
now the Minister has said that no
additional expenditure on this has
been incurred. Also, he has put a
hypothetical situation that even, if
necessary, there is a contingency fund
of India from which it can be drawn.
1 think that this contingency fund
is just for these particular purposes.
Otherwise, what 18 the contingency
fund for?

SHR] SEZHIYAN: I want to know
whether he has done that.

MR. DEPUTY-SPEAKER: Well, he
has made a statement.

SHRI ATAL BIHARI VAJPAYER:
But, he hag qualified it by saying that
‘as far as I know’,

MR. DEPUTY-SPEAKER: He may
not have the ready figures

SHRI SEZHIVAN: Let him come
later, The House ig entitled to know
it.
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SHRI YESHWANTRAO CHAVAN:
This is a very simple point. Unne-
cesserily, with the great wisdom that
the hon. Member has got, he has tried
to make it more complicated.

Sir, the question is this. The finan-
cial statement says that the additiona)
expenditure will be requireq for ad-
ditional staff. No additional staff has
so far been appointed. So, there was
no question of making any expendi-
ture either through supplementary
demands or contingency fund. But I
mentjoned contingency fund in the
sense that suppose if it were neces-
sary to make the expenditure now, I
will make use of the contingemey fund.

MR. DEPUTY-SPEAKER: It is
very clear now The question is....

ot wy fonrl : 32, garerw
qga, welt A weE 2o 9 gl §
wfr At A agg A T & ww
WU SH 72 & waia Ay 08
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“If any difficulty arises in giving
effect to the provisions of thig Act,
the Central Government .may, by
order, not inconsistent with the pro-
visions of this Act, remove the diffi-
culty.”
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SHRI SEZHIYAN: I am opposing
the introduction of this Bill on the
basis of its unconstitutiona] nature.

It hag beep said that in the interests
of national economic development,
some temporary restrictions on the
power of certain companies to dec-
lare dividends have to be imposed,
and this has been sought to be im-
plemented by the ordinance and now
by this Bill.

Clauge 3 defines the categories of
companies to which this measure
will apply. There, significantly—I
do not want to go through the entire
thing-if you take the definition of
companies given in the Companies
Act ang the Income-tax Act and the
definition given in this Bill, you will
find that they seek to omit the fol-
lowing categories, namely companies
in which public are not substantially
interested, If you take all the limi-
ted companies, they have bee, divi-
ded into public and private compa-
nies. The public companies have
again been divideg into two
categories, those in which the pub-
lice are gubstantially interested and
those in which public are not subs-
tantially interested. Clause 3 (a)
says:

“g company in which the public
are substantially interested, as de-
fineg in clause (18) of section 2 of
the Income-tax Act, 1961".
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This measure will apply to such
companies. This means that com-
penies in which the public are not
substantially interested are excluded;
private companieg are excluded and
foreigy, companies which do not dis-
tribute dividends in India are alsa
excluded.

But, if you take the otlier provi-
siong of the Bill you will see that it
is not as if only temporary restiic~
tions are sought to be made op divi-
dends. Clause 7 says:

“For a period of two years from
the appointed day, no company to
which this Act applies shall, ex-
cept with the previous approval
of the Centraj Government, by
general or special order,—

(a) make any distributiop out
of its assets;

(b) assume, whether condition~
ally or otherwise, any obli-
gation to make distribution
out of its assets:

(c) grant any loan to any share-
holder of the company;”.

Therefore, those companies which
come within the purview of this
measure will be prevented from mak-
ing any distribution out of their as-
sets, accepting obligations on behalf
of somebody else angq also granting
any loan to any shareholder. There~
fore, my point is that there is a dis~
crimination which has been shown.
A foreig, company which declares
dividends in India will come under
this measure, but a foreign company
which does not declare dividends in
India cap give any amount of 1oa'n
to any shareholder whereas a si.l_-rq-
lay company which declares divi-
dends in India cannot do so. So the
Bill has been heavily loaded in tavc_aur
of an Indian shareholder of a fore_lgn
company which does not declare d1.v1-
dend in India, as compared to an Indian
shareholder who has got some ghares
in a company which the public are
substantially interested.
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[Shri Sezhiyan)

Therefore, making the basic as~
sumption that the companies included
in the calssification shouly all belong
%o a group having intelligent differ-
entia and there must be a rational
nexus between the group ang the
objectives of the legislation, mamely
nationa] development, I submit that
the companjes should have been
treated on 5 par. But we find that
the shareholder of an Indian company
in which the public are substantiaily
interestey will be discriminated
against as compareg to an Indian
shareholder of another company
which does not declare dividends in
India,

Op the basis of this, article 14 of
the Constitution is attractey and
this Bill becomes unconstitutional.
‘Therefore, this House should not give
leave for the introduction of this Bill
and should not consider this Bill.
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‘For g period of two years from
the appointed day, no cempany to
which this Act applies shall, except
with the previous approval of the
Central Government anq subject
to such conditiong and limitations

as may be specified by that Gov-
ernment...”.

Y qg HOATC FY HAwRG 1% § SAfawrs
5O #1, fafreory Afrert F@
uftF fear war &, v 9y Efwee
Ffodww a9 ¥ 7 v oF fagaw §
qI9EY 5} 17 AT { 7N w7 whaw
fear war § 77 shride fodww &
ot &1 &fe T o Sfee i
WA FTANEET L a8 9 @ |, Fo
(6) = % sevm wfy fram ¥
A g 7O ¥ g e wwg o aal-
Feu faar v & 1\ FAT AT 48 b
) & 5 @ faduw & aga fraw
iz A #Y foralt wier gy fsh
2 gak o At s o7 S fear
wTY ? T AT g Fee A & ?
grera ¥ AT SYAEAT FT W TEH {40
¥ awer 3 site g fdas s & wE
qaar § o ow fr FNTee A
arer v ¥ qfade A &) W | 69 A%
w1y 7% faaas A & fag @ & w6
Ty &1



=241 Companies (Tem. SRAVANA 25, 18967 (SAKA)

Res. on Dividends) Bill

fre—anft ade s oY
wzer fagrdy avodedy off & wmoat wm
15 § H758% %7 9 &frar | & s
g av8aw ot Frgasl § foEs 7%
foRwedw o war & 1 9g &
wrra § &fea gw fadae o T R
a= ¥ war & Fr Fope g fefiaedis
& 7T 9 F qfwardy afradw @ ww
T FAT § afl 7% wWits @ wER
F AR Hww ¥ e ¥ & o seg-a
& &, ST wfeRrw A wive F R
T R & 1 wror wrfeereRT % wy W
g g€ ¥ 1 &Y & ST I e e
A wFT TEE AR ¥ aew WY we
wrareT & fx o T Feraedi
AT, AT AT avY faet ¥ wraw
¥, s gemn w1 wE g
gfedw F@ W sWET A & §
s T w4 |
SHRI SHYAMNANDAN MISHRA:
Certain elements of discrimination
have been pointed out by my hon.
friend, Shri Sezhiyan. I have
also my misgivings whether this
legislation would not be :onsidered
to be a discriminatory legislation

and on that account whether it would
stand Judicial scrutiny.

I would like to bring to your notice
one concrete instance . The total
number of companies in the
country is 34,878. Out of these, 6,846
are public companies and 28,032
private limited companies. This
legislation is restricted td™ 6.848.
Amongst them also, this applies only
to those public companies in which
the public are substantially interested.
Their number therefore, might be still
less, hat is of the order of 3,000 or so.
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So out of 34,000 companies, only 3,000
companieg are going to come within
the ambit of this legislation. Hence the
gross discrimination that has been
brought in his highlighted. This is
a point I would like you to consider
in the context of the issue of constitu-
tionality of thig measure.

SHRI YESHWANTRAO CHAVAN:
Two or three point have been raised
and I will try to deal with them very
briefly. One is about the constitu-
tional aspect of the Bill. I do not
accept the contention that it is dis-
criminatory. According to my advice,
constitutional advice, and also my
understanding of the Constitution, 1
am confident in making the state-
ment that there is no discirimination
in this matter. The point raiseq by
Shri Madhu Limaye in this context
is: how is it that we are allowing
foreigp, companies to get completely
out of the operation of this particular
Bill? 1 can understang the political
content of his argument, Constitu-
tionally we cannot operate; it
means outside the country to be con-
trolled here. It stands to coramon-
sense that it cannot be done.

SHRI MADHU LIMAYE: Profits
originate in this country; you ¢an con-
trol them here.

SHRI YESHWANTRAO CHAVAN:
That declaration is not made in India;
that is the basic point.

SHRI MADHU LIMAYE: Foreign
companies incorporated in India.

SHRI YESHWANTRAO CHAVAN:
Those who are declaring their divi-
dends in this country have been
brought under this operation.

SHRI SEZHIYAN: What gbout the
notes?

SHRI YESHANTRAO CHAVAN:
That is a separate matter. We have
defined what companies are involved.
The second point raised was whether
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the Houge can go intg the constitu-
tionality of thig matter. I personally
feel that we can take a view. The
hon. Member is fond of that; he is

free to do that.
SHRI SHYAMNANDAN MISHRA:

So far as the domestic companies
are concerned, out of 34,000
companies you are taking care

of only 6,000. Even among the 8,000
you are probably going to take only
3,000 and odd. You are thus discri-
minating.

SHRI YESHWANTRAO CHAVAN:
It is not the number of companies
that matters; it is the type of compa-
nies that matters. You are talking
about it from the point of view of the
Constitution. We have wmentioned
specific categories of companies and
I do not think there is any ground for
discrimination. The other point is
about delegated powers. Whatever
delegations have been made have been
clearly indicated in the sgtatement;

SHRI MADHU LIMAYE: What
about clause 67

SHR] YESHWANTRAO CHAVAN:
According to me it is not delegation
and 30 we have not mentigned it. He
asks whether I could give an assurance
on whether we will make any funda-
mental change in the Bill. When he
agks an assurance from me, he pre-
sumes lack of bona fides in this mat-
ter. Even then I should like to tell
the House that it is not the intention
of the Government.

MR. DEPUTY-SPEAKER: The
question is:

“That leave be granted to intro-
duce g Bill $p provide in the inter-
ests of national economic develop-
ment, for temporary restrictions on
the power of certain companieg to
declare dividends out of profits and
for matters comnected therewith or
incidental thereto.”

The motion was adopted.
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Ordinance, 1974

SHRI YESHWANTRAO CHAVAN:
Sir, I introduce the Bill.

14.43 hrs.

STATEMENT RE COMPANIES
(TEMPORARY RESTRICTIONS ON
DIVIDENDS) ORDINANCE, 1974 AND
COMPANIES (TEMPORARY RES-
TRICTIONS ON DIVIDENDS) AM-
ENDMENT ORDINANCE, 1974

THE MINISTER OF FINANCE
(SHR] YESHWANTRAO CHAVAN):
1 beg to lay on the Table an explana-
tory statement (Hindi and English
versions) giving reasons for immediate
legislation by the Companies (Tempo-
rary Restrictions on Dividends) Ordi-
nance, 1974 and the Companies (Tem-
porary Restrictions on Dividends)
Amendment Ordinance, 1974 as requir-
ed under rule 71(1) of the Rules of
Procedure and Conduct of Business in
Lok Sabha. [Placed in Library. See
No. LT-8201/74].

SHRI ATAL BIHARI VAJPAYEE
(Gwalior): I wanted to have a copy
of the statement from the Table Office.

MR. DEPUTY-SPEAKER: It will
be given now.

SHRI ATAL BIHARI VAJPAYEE:
Now? How can I comment gn it then?
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