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PRICE CONTROL BILL*
DR. KARNI SINGH (Bikaner): I 

beg to move for leave to introduce a Bill to 
control the prices of alt essentia! consumer 
articles.

MR. DEPUTY-SPEAKER : The quetion
is :

•That leave be granted to introduce a 
Bill to control the prices of all essential 
consumer articles/*

The motion was adopted.

DR KARNI SINGH : I introduce the 
Bill,

CONSTITUTION (AMENDMENT) BILL*
4

{Amendment of articles 19 and 39)

DR. KARNI SINGH (Bikaner) : I 
beg to move for leave to introduce a Bill 
further to amend the Constitution of India.

MR. DEPUTY-SPEAKER : The ques
tion i s ;

“That leave be granted to introduce a
Bill further to amend the Constitution
of India.”

The motwn was adopted.

DR. KARNI SINGH : I introduce the 
Bill.

CONSTITUTION (AMENDMENT) BILI * 
(Amendment o f  Eighth Schedule)

SHRI RATTANLAt BRAHMAN 
(Darjeeling) : 1 beg to move for leave 
to introduce a Bill further to amend the 
Constitution of India.

MR. DEPUTY-SPEAKER : The
question k  :

MThat leave be granted to introduce a 
Bill further to amend the Constitution 
of India."

The Motion wa* adopted*

SHRI RATTANLAL BRAHMAN : I 
introduce the Bill.

15.34 hr*.

CONSTITUTION (AMENDMENT) BILL— 
Contd.

Amendment o f article 141 and insertion o f  
new article 143A* etc.) by Shri CM . Siephen.

MR. DEPUTY-SPEAKER : The House 
will now take up further consideration of 
the Constitution (Amendment) Bill moved 
by Shri Stephen. Out of the two hours 
allotted for the Bill only 9 minutes have 
been taken and 1 hour SI minutes are left 
Shri Stephen will continue his speech.

SHRI C. M STEPHEN (Muvatt- 
pu/ha) : Mr. Depuiy-Speaker, on the
last occasion 1 was trymg to spell out the 
general considerations which persuaded me 
to move for the consideration of this Bill. 
Before I pass on to the clauses, there are 
one or two things that I want to say

As I was trying to explain last time, 
the Constitution itself considers the law 
bearing on the Constitution as a class apart, 
so much so that article 145(3) says :

"The minimum number of Judges who 
are to sit for the purpose of deciding 
any case involving a substantial question 
of law as to the interpretation of this 
Constitution or for the purpose of 
hearing any reference under article 143 
shall be five :**

That shows the approach of the fathers 
of the Constitution to any issue involving 
the interpretation of the Constitution or 
constitutional law, that it is « very impor
tant law, a class apart, which has got to to  
treated with special emphasis and with 
special precautions.

Now I am endeavouring to subdivide 
this constitutional law* The general law 
bearing on the interpretation of any consti
tutional law la one thing, V»t tber* is 
another tigss of law arising from the inter
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pretation of the Constitution, which involves 
a clash of opinion between the legislature 
and the judiciary in the matter of the stand 
that the respective bodies take on interpre
tation ; that is, the taw coming up for 
challenge under article 13 of the Constitu
tion. Those eases, where the judiciary is 
asked to consider the validity of any law on 
the ground that it runs counter to the 
stipulation of article 13, must be considered 
as another class which is much more 
important.

As I said last time, when Parliament or 
the Legislature parses a law, it is presumed 
to have taken into consideration the 
question as to whether the law which it is 
passing docs or does not contravene the 
provisions of article 13 ; that is to say, 
whether it contravenes any of the funda
mental rights It interprets that law to 
itself It interprets the provisions in 
Chapter 111 - Fundamental Rights and 
satisfies itself that there is no contradiction. 
Having inteiptcted to itself the concerned 
law, it passes a law. Then, it goes to the 
Supreme Court. 1 he Supreme Court, in 
exercise of its functions, proceeds to inter
pret the law in its own sphere.

M> argument is that Parliament in the 
process of enacting a law is discharging a 
constitutional function of interpreting the 
law to itself and satisfying itself that there 
is no contradiction. The Supreme Court, 
when considering the law, does another 
interpretation and tries to satisfy itself 
whether it has contravened article 13. Two 
supreme bodies come to or are apt to come 
to two different conclusions. Under such 
circumstances, is it enough that the Supreme 
Court disposes of this matter, as it does, by 
a mere interpretation of a particular 
constitutional provision ? According to 
me, it i« not enough. Therefore, 1 
attempt through this Bill to consider any 
law* which is sought to be struck down as 
contravening article 13, as a class apart for 
which special provisions have got to be 
made.

I shall now take the Bill clause by 
clause. I would begin with clause 3 of my 
Bill* Clause 5 seeks to incorporate a new 
article after article 226. I am dealing in 
this Clauw with the functions of the High 
C ourt The position now is Hurt if the

Supreme Court considers a question of 
Constitution, the Constitution says that ft 
shall be done by a bench of five Judge* ; 
but if the validity of a law is challenged 
before the High Court, under the roles 
now prevailing in many of the High 
Courts, a single member bench can sit in 
judgment and strike down the law. The 
absurdity is very evident. Whereas the 
Supreme Court is asked to constitute a 
special bench for the purpose and deckle 
it, the High Court, in its jurisdiction, can 
constitute a single member bend) which 
will hear it and which can strike it down, 
whether it is an Act of the Legislative 
Assembly or of Parliament. Acts of Parlia
ment can also go before the High Courts. 
Even the Constitution (Twenty-fourth 
Amendment) Act can go before a single 
member bench of a High Court. That is 
what the present law is. If nobody takes 
it in appeal, that is the final thing. That 
vitiates the entire scheme of things of 
constitutional law in the country.

What is happening is that very basic 
laws, which grapple with fundamental social 
questions of the country, like agrarian re
forms and many other fundamental ques
tions, are struck down by a single member 
bcnch sitting in judgment. The contradic
tion is evident and I am now seeking that 
this absurdity must be removed. Since the 
the Constitution says that there must be a 
special bench of five in the Supreme Court 
to consider such constitutional law, all that 
the High Court can do is to look into it, 
hear it and form its own opinion, but that 
cannot be the final opinion. There must be 
a reference to the Supreme Court and the 
Supreme Court alone must be competent to 
say finally whether that is or is not valid. 
That is all that 1 am asking.

2 do not want to elaborate on this,
I have already explained the rationale be* 
hind this provision. The Supreme Court 
alone should be the castodian of this parti* 
cular branch of law; the Supreme Court 
alone must finally say, whether or not the 
law passed by the legislature is valid o r  
not. Because the clash is between the 
supreme legislature of the country and &e 
supreme judiciary of the country, The 
Supreme Court alone must have th# compe- 
tence to say about the validity of a law. 
Otherwise, there are obvious contradictions
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Thecon&tstutionaMaw is being violated. 
The fundamental reform action* and revo
lutionary actions which have got to take 
piace are just altered by a cantankerous 
action by any single judge. That should be 
Obviated.

Now, I come to article 145A whidi 
deals With the case of a law being sought to 
be challenged on the basis that it contra
venes article 14. My submission is that 
the Bench to be constituted must be a lar
ger Bench than the one contemplated under 
article 145A(3). Article 145A (3) deals 
with ordinary interpretation of question of 
law and, for that, the Consititution says, 
five Judges, I am suggesting that when 
under article 13 a law is challenged, the 
Bench must be consituted of nine Judges 
and, in the matter of constitution of the 
Bench, the President of India must have 
a vioce. The President of Indi a also is 
a guardian of the Constitution. The mini
mum should be nine Judges but the Presi
dent can say that there should be more 
Judges.

It can be a larger Bench in accordance 
with the importance of law before it. When 
that Bench is constituted, I further say:

“Provided that the Judges to be 
appointed to the Bench may include 
Judges eligible for appointment under 
articles 127 and 128.”

Under articles 127 and 128, how the 
lodges of the Supreme Court can be called 
upon for a particular purpose is provided. 
The best legal talent all over the country 
can be selected and a Bench constitued. 
T W  Bench will be constituted by the Chief 
Justice. 1 am not suggesting that the 
President of India may constitute the Bench* 
But the Presideat of lndia must be consul* 
tod. The President of India must be con- 
suhed and, in concurrence, a  Bench must 
be constituted.

Now, there, it should not be a  simple 
majority* a mete majority. We take a 
mere majority for granted. But the judg? 
rnent by mere majority does not automati- 

logically follow. It is there by a provi* 
sfcm of the Constitution. ■

/■: ;th e 'p ttw isio n /i^^
Constitution say*;

“No judgment and no such opinion 
shall be delivered by the Supreme 
Court save with the concurrence Of a 
majority of the Judges present at the 
hearing of the case, but nothing in this 
clause shall be deemed to prevent a 
Judge who does not concur from deli
vering a  dissenting judgment or opi
nion.”

Therefore, what 1 am sabmitting is that 
the judgment of the court is to be by 
the majority is not by the general 
law, is not as a mere ordinary 
logic, but it is enjoined by a particular 
provision of the Constitution. If it can
be a majority, it can also be a larger ma
jority. For example, to amend the Cons
titution, it is enjoined on us that
there must be a two-thirds majority. 
That is what is specifically enjoined
on us. If it is an ordinary, it is not a 
two-thirds majority. If it is an amendment 
of the Constitution, it is a two-thirds 
majority. In the same way, to strike down 
a law which is passed by the legislature of 
the country, it shall not be by a mere
majority. It must be by a two-thirds
majority.

What happened in the Golak Nath 
case 7 It must be a warning to us. There 
was a judgment given by the Constitution 
Bench of the High Court by an absolute 
majority in the first place, and then by a 
simple majority. A precedent is established 
by two successive judgments. That judg* 
raent is invalidated by what is known as 
an inherent jurisdication of the Supreme 
Court to go back upon the decision of the 
previous Bench.

And that is struck down by a singie 
majority! One additional judge sitting la * 
Constitution Bench, a majority of one, has 
done havoc, and the progress of the country 
ha* been held up. I do dot any that the 
Supreme Court must not or must pass a 
judgment likc tbat. W h a tia m  saying l«

. .that there must be ample preeaution forthat.
: ■ . i i ^ ’■ i:!- 
two-third' majority, in' a . B e n c h 'c o « |f t t^ li>j. 
in consolation with the President a  decision
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is taken that the law passed by the sup
reme legislature of the country is invalid, 
we accept. The only things is that there 
must be sufficient precaution. Let it not be 
by a simple majority; let ue not take any 
chance. That is the spirit and purpose 
with which I have moved that it must be 
by a two-third majority. That is then princi
ple of article 145A. This is what 1 want to 
say:

“No judgment shall be delivered by the 
Constitution Bench of the Supreme 
Court adjudging any law as constitu
tionally void, save with the concurrence 
of two-thirds of the Judges present at 
the hearing of the case, but nothing in 
this clause shall be deemed to prevent a 
Judge, who does not concur* from deli
vering a dissenting judgment.”
Theie is another clause, article 143A, 

new clause which I am seeking to bring in. 
The clause is that if, at any time the Presi
dent of India feels that a judgment has 
been pronounced by some court in the 
country which is prima facie wrong consti
tu tiona l, then the matter shall not be 
allowed to rest there. Now the position 
is this : suppose somebody goes to High 
Court, somebody passes a judgment; a 
Constitutional proposition is put forth; 
and that man docs not take up in appeal, 
because for an appeal to be given there are 
certain provisions; and if he docs not take 
up in appeal; then that becomes a part of 
law precedent. And that vitiates the stream 
of Constitutional law of the conutry. 'I hat 
ought not to be done. The guardian of the 
Constitution, the President of India, must 
have the power and the jurisdiction to be on 
the look-out as to whether the Constitiona! 
law of the country is being vitiated. If he 
it satisfied that a wrong decision has been 
given, then he is not given the power to 
veto it, but he is given the power to take 
up the matter and refer it to the Supreme 
Court and asked the Supreme Court to 
decide on that particular question; he 
out say, ul  have got my doubts as to its 
validity; you are asked to decide on this.1* 
In this, 1 do not want a two-third majority; 
1 want a simple majority because it is 
not * question of striking down a law; it 
is an interpretation of the Constit- 
uional provision. When Interpreta
tion Constitutional provision comes, 
ariide 14M comes; a Constitutional Bench 
*SUb*«0«tttit*»Jed ititd a simple Majority
tto*y cm  'M cle whether*** law propound

ed by the court is correct or not. If the 
Supreme Court also pronounces on a Cons- 
tional question under Article 143 and if the 
President feels that it is wrong, he must 
have the jurisdiction to offer it back to the 
Supreme Court and ask them to constitute 
a Special Bench for that; a Special Bench 
must concider it and finally pronounce what 
the law or the question must be. This is 
only to keep the stream of Constitutions 
law clean because that is a very funda
mental law. Why is it fumdamental ? It 
is accepted throughtout that the prinicipte of 
precedents does not apply to Constitutional 
law, American law takes up that position; 
the Indian law takes up that position. They 
say that where there is a written Constitu
tion that prevails and not what the Bench 
said. Therefore, whatever is the decision 
of thn previous Bench, they go ahead on 
their owe opinion on the case before them 
because it is a fundamental law. If it is 
a fundamental law, the fundamental law 
must be kept dean and clear, and no judge 
must be permitted to tamper with it and 
viiiate it. The guardian of the Constitution, 
the President of India, must have the juris
diction to be on the guard that the Consti
tutional law is not vitiated.

One more provision I have added and 
that is an amendment to article 141. That 
is only re-statcment of the law as it is now. 
Regarding the law as propounded by the 
Supreme Court, the judgment, wherever 
there is a Contsitutional question, we are 
not bound by what the other judge said. 1 
want to put it beyond any doubt so that 
even Oolak Nath case may not be cited by 
anybody. It need not be the law of the 
land. As it is it can be looked back upon. 
Therefore, I say:

“Provided that it shall not be binding 
on the Constitution Bench of the Sup 
reme Court which may be constituted 
from time to time under articles 143A 
and MSA.”

As it is. although we have passed the 
Constieutional Amendment Bill, ths fact 
remains that according to A rt 141 the judg
ment delivered by the Supreme Court Is the 
law of the land and that law is binding on 
every subordinate Judge in the court. We 
have now passed the 24th Amendment to 
the Constitution. I f ^  24th Constitutional 
Amendment goes straight to the Supreme 
Court, the Supreme Court can hate m
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JShri C.M, Stephen}
stsaight look at it Therefore, suppose an Act 
ift passed fay some legislature in contraven
tion of Art. 13 and suppose that is taken 
up before the High Court of a particular 
State, the High Court js bound not by the 
law we passed but by the law laid down by 
the Supreme Court under Art. 141 because 
the law says that the law laid down by the 
Supreme Court is the law of the land and 
ghall be binding on every court in the 
country and the Supreme Court has said 
by giving an interpretation that it does not 
come within the de0mtion of law, it a clause 
That is the danger now Thcrefoic, I 
submit that Art 141 itself must be amended 
and I say that any constitutional division 
given by the Supreme Court is not the law 
of the land Every case that is coming up 
may be looked at afresh and that is the 
purpose of the amendment i am cckmg

SHRI N K SALV1 (Bctul) The law 
laid down by th-s Supreme C v>urt is final 
and >ou cannot amend it

SHRI C. M STtPHLN What I am 
saying is provided that it shall not be 
binding on the Constitution Bench of the 
Supreme Court. That is what 1 said

This is already covered by the 24th 
Constitution Amendment Bill That is to 
say, whatever be the authouty to amend the 
Constitution, you can modify in accot dance 
with the procedure laid down in clause (2) 
This was introduced or moved before we 
passed the 24ib Amendment Bill But here,
I take a separate stand about it According 
to me, the word ‘Rill’ means the L'onstitu* 
tion\ The stand taken by th Supreme 
Court is that any amendment of Consti- 
tution ts a law. Any amendment, any Act 
of amendment to the Constitution is a law 
It woo that basis that they said that this 
Act. which you are enacting is a law under 
Art 13 and ‘therefore, we have the jurtsdic. 
tion to consider whether this law cornu- 
venes the provisions of the Fundamental 
Rights*.

Now, I want that the word ‘Bill* be 
removed and m that place ‘Resolution’ may 
be substituted I want for the words “only 
by the introduction of a Bill for the purpose 
in either House of Parhmeni” , the words 
"by moving m either House of Parliament 
« newhition with the terms of the proposed 
amendment specifically stated therein** shun

be substituted This is only to take the 
wind out of the argument of the Supreme 
Court that any amendment to the Consti
tution is also ordinary law and ft is hit by 
Art 13, Therefore, 1 have sought to remove 
the word ‘BUI’ and instead I have sought 
to put in the word ‘Resolution*. That is; 
tt is a constituent act and not a legislative 
action By a constituent action it may be 
carried Therefore, Art 13 will not be hit 
Anyway, the 24th Amendment Bill has been 
passed by us and that is on the statute book 
1 herefore, that is not very serious, and 
amendment to Ait 141, as 1 submitted, ts 
onI> a restatement of the portion that the 
Supreme Court has alicadv token This is 
also not very vitallv important, according 
to me. Ihcrcfoic, I request the Minister 
to accept that this Article must be looked 
into very seriously even lor the purpose of 
seeing that the constitutional schemc 
is not vitiated and also to see that the 
High Court does not tamper with the 
laws which ate pasvul toy the Slate 
legislatures or the Pailw mem and to ensure 
that the Supreme Couit again as a normal 
function cannot take it up and strike it 
down by a special majout> and that the 
verdict ol the spreme Pariiment mus»t not be 
tampered with

With these words, 1 move this BiU foi 
the consideration of the House

m m  f a *  ( fa r f t in )  

*>rrwnr 3ft, n m t a  h i? ?
wni |  arfcq % aS  f w r e

3 *$% ?rf STURT f w r  

| —w  f«rera vt f* Sifsnu^rr **r t  *it 
w ft 1 1  ^  F t  t

g ift*  w i  fiw re W fr £  «mt

t  ftt sfiww ®nwT *f«*r *rf*r-
f R  fw rfc f  w  % # « t  w m r r  j  s f r f r r

f* ****  *r *wsrfsrhr
t u r t  i  * w f i r f a  f t f i w  v f t  %

Prftw wwnft if tm  |  f«wwt ws 
w  t  > nr finr *(: % Wtifcs #  
w t
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»  g t u t  t<r»ET^r fiprfn

#  t o w  Tftrw w m  |  a m  n f  i f t  
t o t !  |  fa  snw aft « ?  $
3*w r M a t  $Sr finrr an3t i

15.50 hn-

{SHRI IC'N TIWARY IN THE CHAIR.]

w n r f a  n p m ,  snrcr ^  % 

fa w rsr % *rt af^frrtar vtft
|  a r to rO ff  * $  r(Vi % |

srnr fr?=r ?ft a m  ^  *r w m  
f a  $  |  ft? i r ^  % 3 rfw n : v s  t

®rr *rarsfr % s r f ^ r c  arfaap | ,  ^pfrxr 

% a r fw T  **nr |  n*r arf«r^ | » ^  ^tftt 
f ^ r ?  sft <f sr ^  Sfffar* <tst $err
|  ft: j ' j f t r o t  ^mrar sre^ arcrftnfrft'F t 
l?r * r  *rr?rr 11  srcr srfwrfaff vt 

*^r vk  t i f m s s  ftrqrr |  3 to  

q *  n w r  fa*n % wt $$n* |  

f f  *nfi% % smr* r̂ff *rn^ <Tf 11

If at any time it appear* to the Presi
dent that a decision by the Supreme 
Court, otherwise than by the Constitu
tion Bench, or by any High Court, on a 
question of law an to the interprctaation 
of the Constitution, requires futher 
judicial consideration, the President may 
refer the question to the Supreme Court 
for hearing and decision by a Constitu
tion Bench of the Supreme Court to be 
constituted as provided for in Article 
HSA.

w rit W tfc e  t T t ^ a r R

t a r t f f f i w  aft w f f  «ft

«ft wn w tf i rw  | a r |  w r  

*toff ** f in t *<f 1 1  ’K fa r  a $  | f *  

« w ftr  i r t f  # r  t»«ft « w  *r»* •&* I  
% aft»t $  *fl{ WWTjf f f t t r  a f r f« w

art aw% f  i aft ^  |  *t tffrr- 
* t aft «w  |  * t a^sff *Pt ?«  vx*

% f«tT w r  $> OTPI V tf f W

w m  «rar 11 ^  m m  |  lip
*r5 It aror fan# Mtf? wt
$«rr irfttrt $t n * #  ^  aft f̂ rwi 
t  f* «fh*jw if art fStw fsfft ftmr 
|  #5ft«rr % faatj, anjtjw «»qfw v? wfif- 
*TT t  #9t ftt nt^RIlf TT
gqrft«r ftm ŵ t ew jiph it wjrti $ in 
wmn*r atfswalr <rc «!»{, ?tnr w »ra 

irert ift ^  1 1 # âmar f artf
er f̂ «w fw  % s tfsw ir m  j r s t  |  # n r w  

f  art <nf)*pr m̂rr im fanr^t 
qif%jrrJfe ^ ins wx fen t  «*twr 
*t f'f arfsr?[« aw ft arrar |  *ftr *1#  
’ft fB ffSlt̂ ST WT*r an TOft 1 1 fWSf 
wtqfn % atfttWT ^  f̂tnrSt aifwit * 
*nr*r t t  w f t  ar*rt«(r «ift wet aft
ansft r̂f|Jr 1 ar̂ f ^  srwr <cr a*ra 
^ an|t <R aft >r| !T?ft«w 5rr»r ftnr, w 
«i?r <Pt H)TOt *1$  n$ 1 1 ^  t̂ aira 
av w  ww i t  if* «mer /ttaisr % arf̂ t 
'̂sftvpft awrar *rmr f ^  w sxf

irf%» f̂taifHap9i5tTnf«rat, anr wtn 
?mur aiwtM̂ wli t  1 1 % art»r 
f f*t tc tmimr *t i r t  »s?n, 
<rpg ffcrfn >rf |  anrftasi |t, f’i#f 
it arr it, arar *a>r̂ tn<̂

1 w  % atajSJw 
aft ft% |  35T m  art iffe^r H?tl
itwr | ,  wt aiftir w r ^ r r  | ,  m  It w rr- 
(ircwanfira i t t 1 1
*ff5swr|? wvtarrr^t wtapnar%
fa ar» atre * artf fcr st w<tr»w>0  am  
^tafW^n'ftt, frt WaWft ajwfflj 
an«s <teT t, arrff #  
iR ft t  ^  m b  #  % 1 M rt w #
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[«ft flwr
ffran t*T *rr i aw 3*$% ^  
fwr i *nwr tv tt $ ftr arra s*  % fw? 
at>*# amfw, W* *nf« fcr £t 
»t5t f aftt % ajfirforosr fiswr 7T 
ŜFRf WI% l5t VtfSRT Vt *1$  ̂I ?*T

* w t f t  a n ;  v $ f t  wrrc ^  ffetur 1 1  ff 
Vg»rf fa ar$ar w  aw «Pt f» 
f)« wsmit atf-wflflwt % ap̂ T, *mr»- 
v iii tfftmsr i  aif?r aw fr»r fwet ere' 
^  t  ** *r f=iwf ftan srrar
1 1 # «th»rit f  fis «  % w  Ir f«BT 
#»t a t  f o r  tyrr f o r  » i r  f t  3r<R?r ^ 
<rs# »pfrfa <tar |

f«r Sr fcr«r m fi  & wn <*sr irar
5f$ 1 1 W*5f.§fip( ^ W ' T  % %

amw 'fait «> %« i w f®?nr % wfirei* 
% «tm* Jf It gf % i srw nr? t  
fa  am far fwro srer >̂tt t  ^
5*rfktr ^  |  f* JT5 % 3R JTf

vti % =3rar w  i t  *tt
angtfijit *r» JJ% !T?t ? I *m % yr *t 
^  ?rt m  ff«rMT am Ir %m g*m srr-ft i 
amnvar w  »rt iSt |  fa arra f̂sftr- 
ifft Jr 3Tr*r ti?t 5fWt f t , ^  
fsrif^r«?«“ft am?, srwt arnr i
** it «r«r % «ifw s«or% wi% 

fSwram? i *m  ifcrr ijt»rr eft ^  
pnrre m f n$t i[t«t i wf*ri$ «n zrvA 
|  f* «r? aft an* % tfsftr* twt $, «ft 
mftvr ?rt% *r *rrr vt e m  $rr 
f« atw % m  m*nftr* *tw wr J, 
«rw w r  w n  'T'f?<? f»p t o  «rw  * t  
Ifa <̂t fror % >£% afRrW* vt ^
f a n  * t  «W3t I ,  TO ^ t  T ^ t t  IFT
OT* f ,  sra> f ^ f w  i l r  «Ft I ,  
OT % » ffT t *CT »*% I  I i n

fft fwn »r *m  w

TOtv»rwittft w nflre w ftt 
arftfr it «tot *  ?* |t  wsift'fti
a m  5 m r  irra » r  fS rfrt ^  ftm r | f t t
5 VT«fts<j4H % ap<T 5a  *ra»n-
5?ni f?i ft̂ ft |  sft *t«ff? arrft 
J vRr % Prt «r̂ t *r*r«nt*- flsr ^?ft 1 1  
w fa r r  f jw  ?n fw  jfer %
«5it«R wrm irat t  w  tft ?̂r 5*r % ?i |  afU i»t ^
5«t »«h% % tRfsnif ^  ^rarPr
am tW3 5t«P |  aftr ^  STCKPtoT |  
<«'uf w  <Kt t r e t 's  <f.Tmg i '- r f ^  i tr r  
T ^ rr  |  fir « p r f t  sit f»«Rr | ,  gw 
jt<r % f«<* art «rm nut $, ^  
at̂ t <t «riqi g, 3« +t jn  ^  
v^at  ̂ i St in$ ^t Tf*<i sr̂ t g
?tf|.<T 5,1 5© * <Ji-qT |  %*\r aft ir* 
ffwttpr *t if r  ?  w  ar aft -in  *t
^ n x S ’S TT 5HW ^  ^  HB =T({t giaT |  

aftl t o  It m  f t  fr̂ Y gtjfr 11 

*pjfo>j f'<«r fr̂ t «rmi ^if|n i

*ft Tt»» T«W n«t< (<JKt) ftVT[<Tfj
aft, Jf? *f*5tê <w ^««rj >f» 94
arr<* 1971 art ®rar n*ii 1 5»r <c tr* % 
St f® W H f  »r»«Wf SKIfl «PT*»T
^ r r  g i w qirr«r? ® 1 % f  b
iPEsfVSFB S %fap!T 2 aft |  33 «t 
<nFi<P=r 141 *rn> f< nrffte^i'r >t &■ 
Pw «rr?» ij¥  Jft̂ aft aftysn 'tr^t $ i 
sftftart ?«r rtr $ .

“Porvidcd ih.it it shall not be binding 
on the Constitutton Bcrjch of the 
Supreme Court which may be constitu
ted from time to time under articles 
I43A and 145A".

Strt iflpn *f |  ftt arrfirfer 141 aft t  
*t appUr f«jw wb ^ rflt iw % tS- 
f*en <snpr w  »ra®f (pr >n? ^ w f 

t»
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“The law dedared Ifr die Supeme Court 
•ball be binding on *11 courts within the 
territory of India*4,

•v fe s ’ % *r»wr ‘vfe?r \
f t  f i to r  vW ’ if 1 1

fv  v h A s p n m
*  fWt &s * fatf* SrT*«r ir

f̂â T %
orator Srfair $> ftffrrq; gsfar 
vti jfte^^jspr vr iffan ^
arffTOTT * #  £ I VTS 3FT* 3T5T^
srt far % fcar wm |  «fk am «rrom 
H r  fftrr $ <fr srsrfc % farm  ̂fVfa- 
m  * m t f t  11  vff anw arcr «nsrfir 

^  3n£ |  I ^ f ^ n [  %XT f i R F  |  f « P ^  
m  3*4 f  ^
fm r W % SRPKT ?T# I I T̂T
*»!** S I f*F Stf StTH % 5T# TO 
*nrr 1 1  wfarn. «r$ tfaftsrr %
3HTK srm I #*ft <*r*rc? star
* *  w  ftrw < * n ^ r r  v *  «r srr & i
m t  TOT |, *nTT3TTO %
fT* % V|T I  sfo *  v ftfv  *r$ Trap ^ T -  

*T ^  W iTcft M
5rff tot ^srr g i

*rrc % s*r vi x^n m t h i t  &  srm «f# 

|  ft? st-fastf W fcft ’w rf^rr, ^  
% fsrq fi? 3Nr

% farq ira  *** srt anft |
< tW  IT W  9 «wr »
* m  m  3Tf*m * #  p s t  fc ?r«r

w i warSfe «r# #nr * w  wr * f ?r# 
#*rr *iff<? ? ** to  $* w  TOft^pwr 
m m  nm «rr eft ere? Ir *rcrr wr

»ftt «r| mm  w  f% t̂ p w*
«r w & |  i w t 9 3T3T «rnr W 

9 1 % 5 ftwrtt |  ^  ^  wr* 
| a f t t » m f i ^ r f  ?ft t o  fqrr

tIK  W fw ^ttW  f  *f •R fs iw p  ft«lT a n t

(PTC W? 71^  %

l«r <mr 1 4k Kf <m wpjjr 
% f i r a r e  «mr ift w  ^  f*W fc r « * *  |  »fh: w  % f«nt<c 4«wr ^ ms?ft 11 
58T fin j staff wwrr n m r  i t *  wfr i 

wut am 9 v&  |  *sr fwft qft firjw 
» r w i a T |f t r » r ^  11 ^  *>r
fm 15 «rrcr arnj*ft *ftr f*pt 25
#  srra *R?t am^ft i nrfwtf tp j^ r f tw  
srWsr-w ^  •Fi’PE sjtsh  *r

'n f f iT « fk  f  w  ?r ^?*w  ? i $ f  ft?^ faq wiut 9 *rr 11 
*ft f t  arrtr wtf*F w  %■ v if  i t w  
5 t^ ra tr  1 1  5^r i n r ?  ftwrr | !

‘ No judgment shat! be delivered by the 
Constitution Bench of the Supreme 
Court adjudging any law as constitu
tionally \oid save with the concurrence 
of two thirds of the judges present ..**

w  % ?t *w at |  fie *m  ap^nr >m?j 
?t «n f’s t  fjt'W  s i f f  w  ? rtw  «ra?r | ,  
fv gsft«r w  snrSts ^r f ^  ift ^  
*r sjjrttc wr »tHr arrar 11  a m
% v w f t ^ p w r  %f ^ r r  s fk  ^  % ftn t 

w r  ?r srWNsr w tt, *tffw«nK *f wPw
Hft & I 3T? % W  <Rt *«5T

p r i i h w w  *r®»t a r<  Ir t r a m  ^  
% f̂ n ?r«rar t  fo w ?ffiraTST *r *ri 
srt ^  | ,  n f  <stf w t* v t f

x%r | ,  sft tftsr ^fat«rm »t f ,

^ t  i r o  T |r  |  %ftx m  5Tt? 
% sfWYsRT ^ f r  <k tjnfsr*z |  i 

sfa f"Tf f n w c  Jffft 9K| % "RS 
^  ^  i s h f  «rww % >nj **n^r
| ,  *>* «ps®t TtT «f«WW *  ^

| ,  SJPWI « I W  'TjfWT |  ift
Tt ^ rf ir  fa  "Ttt «fwf^fOT fit«r 

vs***, ww*5‘ finr* w ) « f « r » w
*  ^  fswft «tt ^  « t  fts r



[«fr x W ;lB t'« r4 } ;

.>  * f g i * » r f  ) [* « ■  i# « 5 te  *r <frf * f  «f*w 

• if f  t  s f t a f w i  if  n t  t f k s f n w  t  

4 g  f l i  4 t  »r$f <Ftm i 'Rtf 
AfRr 3ft*<n'arr^ § n a f s n j t  «*n?S**fs 

W  S’lNN riff v w i  I

SHRI DINESH JOARDER (Malda) : 
Mr. Cb»irro«n. Sir, this BUI has been in- 
troduced by C, M. Stephen, and in his 
earlier speech a few days ago, he himself 
staled that since the Consiitution (24th 
Amendment) Bill has been passed and 
adopted by this Parliament the main purpose 
of introducing this Bill has been served. 
Even then, there are some other provisions 
in this Bill wherein the functioning of the 
Supreme Court aud in certain cases the 
High Courts has been dealt with or taken 
into consideration. This Bill envisages that 
from time to time a constitution Bench 
should be formed to dispose of new cases 
or some matters wherein the Constitutional 
laws are involved or fundamental rights are 
involved. This Constitution Bench should 
be formed according to certain procedure as 
have been laid down in this Bill. But even 
before accepting the provisions of this BUI, 
the Supreme Court has already been forming 
Constitution Benches from time to time for 
disposing of such matters; particularly in 
the Golaknath case, a Constitution Bench 
was formed to dispose of that matter, and 
therefore it is needless that a particular 
provision should be made for forming a 
Constitution Bench to dispose of such 
matters,

. Secondly, in clauses 3 and 4 of the Bii!t 
seeking amendments to article 143A and 
article 14 5A respectively, the President and 
not Parliament has been given the power to 
interfere in the judgments passed by the 
Supreme Court ami the high courts. In the 
Constitution (24th Amendment; Bill* it has 
been once again re-established that Parlia
ment is the supreme law-snaking body and 
it can amend the Constitution in whatever 
manner it likes. ; The supremacy of Parlia
ment has been re-established by the Constitu
tion (24th Amendment) Bill, but in this Bill 
the President has been given the poWer to 
interfere in the judgments passed by , the 

j: .n Supreme Court or the high courts front time 
& would think it neecssary.

Again,byclau»e 5 of <he Bill,article 
226A is sought to be inserted la  the Corns- 
titution by which the independence of the 
high courts in the matter of dealing with 
fundemental rights or declaring them as 
void in law as contravening the fundamental 
rights of the citizens is interfered with. 
That has also been curtailed and impair
ed. According to this Bill the High Court 
shall have to refer such matters to the 
Supreme Court* which in turn will constitute 
a Bench and unless the decision is arrived 
at by two-third majority the decision of the 
High Court shall have no effect. That 
means that the independen t character of the 
High Court in dealing with Fundamental 
Rights has been curtailed.

Again, according to this Bill the Con
stitution Bench should dccide the matter by 
two-thirds majority where the validity of the 
law under article 13 is involved, If this 
Bill is passed, a lot of complications will 
arise. For instance, a judgment given by 
a simple majority of the Constitution Bench 
on a Bill shall have no effect; the simple 
majority opinion of the judges will have no 
value.

What do we see in practtcc In our 
country ? Laws are passed by simple majo
rities in Parliament or State Assemblies. 
Election result are decided by simple 
majority. Every political decision is taken 
by simple majority. Hence the provision 
for two-thirds majority made in this Bill is 
self-contradictory. According to article 
141 (a) the decision of the Supreme Court 
on a law passed by Parliament shall be 
binding on all conccrned. It appears that 
this Bill wants to place the Constitution 
Bench of the Supreme Court above the 
Supreme Court itself.

Apart from controlling the functions 
and powers of the Supreme Court or High 
Court, there are laws aiready passed. There 
are laws regulating the fate of our toiling 
masses* agrarian laws* labour laws and 
similar laws that are already passed by tfe* 
liament and Slate Assemblies. *hey have not 
yet been given effect to seriously and since
rely. There is the itrtiggle of ̂ e  
of peasant*, The wto&ers are being suppres
sed by thfc ruling |^ k f . It i»

■ that those law* should be



31B *houid fee amended," instead■ if.jwat- 
rolling the powers and functions of the 
Supreme Court and the High Courts. So,
I would humbly suggest to the mover of 
the Bill that he should not press it at the 
moment.

THE MINISTER OP STATE IN THE 
MINISTRY OF LAW AND JUSTICE 
(SHRI NITIRAJ SINGH CHAUDHARY) : 
On 27th February, 1967, the Supreme Court 
decided the case popularly known as the 
Golaknath case. How that decision agitated 
the mind of the people of this country is 
proved by this Bill. The Mover of the Bill 
has said that it is that decision which 
prompted him to bring forward this 
Bill. The affect of the decision has been 
M&ified by the Twentyfourth Constitution 
Amendment Bill, and I had hoped that 
since that is now on the statute-book and 
the Twenty fifth Constitution Amendment 
Bill has also been passed, the Mover would 
allow this to lapse, but surprisingly he has 
persisted in moving it and has given reasons 
for doing the same, i will try to reply to 
the points raised by him.

By Clause 2 he wants to add a proviso 
to article 141. He has admitted that he is 
only trying to make a re-statemcnt of the 
present position. After this admission, I 
think he would agree that no such re-state- 
mcnt is necessary. The present position is 
very clear, and we need not try to compli
cate it by adding certain things which may 
subsequently be taken up for interpretation 
and so many things may be said about it.

By Clause 3 he wants to add article 
143A, and by Clause 5 he wants to add 
article 226A. In the Statement of Objects 
and Reasons he says :

“ ...the President is to remain a helpless
- spectator even when he feels that a 

wrong judicial interpretation vitiates 
the constitutional law. He should be 
empowered to initiate steps to settle the 
question at the highest level/*

T# . achieve this . he . wants these two 
ftrigcfel* In his speech he has given some 
material to the Government to think abpt, 
but I think he has also heard the views 
Of other Members of the House 

agree th^t presently if •

we accept the position, things Would be 
complicated and we would be unnecessarily 
creating difficulties.

I would also in this connection draw 
his attention to article 132 of the Constitu
tion under which any party who goes to a 
High Court has the right to go to the 
Supreme Court by moving the High Court 
for leave to appeal, and if  that leave is 
refused, by moving the Supreme Court for 
special leave. With that provision there,
I think it should not be necessary for us to 
have these two articles 143A and 228A,

Regarding article 145A, he seeks two 
things—one, that the Benches that are 
constituted in the Supreme Court by the 
Chief Justice should be constituted in con
sultation with the President of India, and 
secondly that the decisions of these Benches 
when they refer to constitutional matters, 
should be made binding only if they are 
given by a two-thirds mojority. The Govern
ment feels that the President should be kept 
away from this, that he should not be 
brought in, and he should not be made to 
give his advice to the Chief Justice on the 
constitution of Benches. It should be left to 
the Chief Justice to constitute the Benches. 
About the number of Judges, though the 
minimum is fixed as five, there have been 
cases like the bank nationalisation case 
and the Privy purses case to which even
II Judges have sat. So, the number of 

judges varies according to the importance 
of the matter. I think the main purpose 
of raising the number of juddes to 9 Is 
met by the present provisions also,

Then, he said, under article 368, when 
Parliament wants to amend the Constitution 
two-thirds majority is needed and on the 
same analogy, he wants that it should be 
made obligatory that for a judgment of the 
Supreme Court to be binding, it should 
have a two—thirds majority. But I would 
request him to refer to the judicial system 
thourghout the world, where only a majority 
decision is accepted as binding. If w© 
accept his suggestion, I think We would be, 
doing something which would b e^ X fr^ ?  
dinary. However* he '$f* jiyetl 
material for theGovernmcnt to thi 
My other .friends;
given substantial material for the mover to



fljtnk ovcr. I hope after having heard the 
other ‘ftioo. members, the mover would not 
press bis Bill and would withdraw it.

SHRI C  M. STEPHEN : Sir, it goes 
without saying that I will withdraw the Bill. 
My only purpose was to meet the particular 
need of a particular hour. As pointed out 
by the minister* the Goiaknath case stimu
lated certain thoughts and pinpointed 
certain dangers in tha present arrangement 
and therefore, a corrective was necessary.
I am still of the view that a corrective is 
necessary, but 1 am satisfied with the 
minister’s statement that this has given 
substance for him to think over.

With regard to the contentions raised 
by my friends on the other side, I do not 
want to reply in detail. Most of their 
statements arose out of a misconccption of 
t |e  purpose of the BiU. To bring in polilics 
into this is absolutely misplaced. The only 
purpose was to guard that the judiciary 
functions in a particular manner so that 
contradictions and stalemates may not arise, 
which will hold up the progress. That 
argument was not really met and the pur- 
pose was not really understood. I may tell 
the minister that the statements made by my 
friends on the other side were only for the 
purpose of contradicting what I said and 
have not offered any substance for me to 
think about. But I am satisfied with the 
minister’s statement that this has given 
substance for him to think over.

With these words. I withdraw the Bill.

MR, CHAIRMAN : The question is :

•- MR. CH/URM Att: Shriittafl SttUulfet 
JoaM.

if t  t w  ( w f a n j t ) :
t o #  *  n *  a w w r  * r  m

toptt snspn f  t * n * « n r

153 eqftiar &
a rk  »m*fr«r w  

% s f w f  *  |  ftr w

#  s n r t  if «ir5*rJ»fh?rc«irirf i f t i r m  
* 1% i f t $ w  % sfts iff  Jf w s r  to u t 

>wi t : “ f t  f ts fa ra  wt fcr e  f t  
t t f w  ^  f a r  f t f t *  f t

qf* snfamFsfsK* i" 
f f c f  >rfsan<T f t t j « r * t  M ,  
s t fa n r f  <rc f t  srnj; ftirr, wtfr wnsssflf 

*ftr w m t  <rr *?t$ sr$r fc i
T U J f  m w  fa m  « r i  | : " m  

ft  far? f>nr Sr
£  jft am: f t ?  <ci?sr arrc Or?

i" w i t  wnasff iffr  *> »rcr<
w  ST̂ T JTff 1 1

« * t f t s  « r$ f w : ^  *n̂ T=ft*r *rw rr
* t  * tfa ^  I

«ft w = w  m  s ita f t: «T5»-

wr, ?«*f siff 1 1

$, w tfoiT  jj)5 

to s w  34w r $  i

SHRI R. S. PANDEY (R^nandgadn) : 
Unlit the BUI » mtrbduwd and a  befbrt the 
House no point of order can arise .

“ That leave be granted to withdraw the 
Bill further to amend the Constitution 
of India.”

The motion was adopted.

SHRI C. M. STEPHEN: I withdraw 
theBill. SHRI N. K. P. SALVE (Bctul) The

— —  Bill has already been introduced. Now
l&Zthn* ■ K fa beiog Uken up for consideration.

■ _  ■' ito*t Vttim Shri^iiti ^ .’
INDUN v m m . code (amendment) #ftiL heard no point g f order ^

; ^  JT5jT yf> by Shri- .


