Statement Re. Cos.
(Tem. Res. on Dividends)
Ordinance, 1974
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MR. DEPUTY-SPEAKER: That
oan be looked into.

SHRI MADHU LIMAYE: It is not a
point of order.
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MR. DEPUTY-SPEAKER: I am
afraid, I cannot off hand just issue a
direction like that, because the rules
are silent about it. The Chair must
do things with a certain amount of
responsibility and it must give cer-
tain thought to it. It is not ag if we
are dealing with Ordinances only now.
This has been there for so many years.
Why this hag not been incorporated
in the rules, why a directive by the
Speaker has not been wmade so far,
for that there may be some good rea-
sons. I see the force of yYour argu-
ments. I have also generally sald that
the Houge must be seized of it at the
earliest whenever a thing like this
comes. But do not pressurize me to
give g ruling,

SHRI MADHU LIMAYE:
your ruling on the other
order,

MR. DEPUTY-SPEAKER: Shri
Vajpayee was saying about the Ordi-
nance before Parliament We have
dx-scussed this before, and when the
Bill i3 taken up for discussion we can
discusg it again. I think we can go to
the next Bl

1 want
point of
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ADDITIORAL EMOLUMENTS
(COMPULSORY DEPOSIT) BILL

THE MINISTER OF FINANCE
{SHRI YESHWANTRAO CHAVAN):
I beg to move for leave to introduce a
Bill to provide, in the interests of
national economic development, for
the compulsory deposit of additional
emoluments and for the framing of a
scheme in relation thereto, and for
matters connected therewith or inci-
dental thereto,

MR. DEPUTY-SPEAKER: Motion
moved:

“That leave be granted to intro-
duce u Bill to provide, in the ine
terests of national economic deve-
lopment, for the compulsory deposit
of additional emoluments and for
the framing of a scheme in relation
thereto, and for matters connected
therewith or incidental thereto”.

SHRI SEZHIYAN (Kumbakonam):
Sir, I rise on a point of order. Here
also the Ordinance hag been issued
on the 6th July. The Bill has been
signed on the 9th August. The cor-
rigenda has come on the 14th August
1974. Here as many as 13 items
come. Tt you refey tp if leisurely,
probably the corrigenda may contain
more number of items than the Bill

itself. As many ag 13 items have
been given...
MR. DEPUTY-SPEAKER: Are

there corrigenda to thig also?

SHRI SAZHIYAN: Yes, Sir, it hae
become the order of the day. They
issue an Ordinance; they 1ssue an
amending Ordinance; they issue a
Bill ang they issue corrigenda There
are as many as 13 items, They are not
simple corrections.

If you take item No. 1, it says:

“Page 3, line 9, after “over” insert
“Page 3, 9 after ‘“over insert
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MR, DEPUTY SPEAKER: Are you
«opposing or raising a point of order?

SHRI SEZHIYAN: I want it to go
on record that this Hdbit of putting
in corrvigenda taking the place of
amendments is not proper.

Again, if you take item No. 9, It
says:

Page 11, line 21,—
after “committed” insert—

“by a company and it is proved
that the offence has been commit-
tedﬂ

All these they want to take ag cor-
rections,

There is also the Financial Memo-
randum. In this respect, I want to
ask the Finance Minister,

MR. DEPUTY SPEAKER: What is
your point of order?

SHRI SEZHIYAN: It is the game
which we raised earlier.

MR. DEPUTY SPEAKER: We dis-
posed it of

SHRI SEZHIYAN: You consider it
afresh in view of additional material
brought out here. If this is allowed
to go on, I am afraid, the items in the
corrigenda may out-number the items
given in the Bill,

SHRI YESHWANTRAO CHAVAN:
Sometimes, a mistake is made in the
printing press. Dg yoy want to com-
pletely rule out the corrigenda?

SHRI SEZHIVAN : In this one, I
am not doubting the bona fides of the
Minister. In this case, it ig all right.
But if this is taken as a precedent,
the corrigenda replaces amendments,
by some other Minister, then there
will be no end to it. I want you to
pull up the Ministry or the
ment not to allow this type of corri-
genda.

(Compulsory Deposit) Bill

I want to stress another point.
There is the Financial Memorandtm.
It says:

“The additionpal cost of streng-
thening the existing administrative
machinery of the Central Govern-
ment for this purpose is estimated
at Rs. 100 lakhs per annum recur-
ring and Rs. 25 lakhs non-recurr-
ing.... The cost of strengthening
the Employees’ Provident Fund
Organisation is estimated at
Rs. 125 lakhs recurring and Rs. 25
lakhs non-recurring....”

It will come to about Rs 275 lakhs or
$0 per annum.

Just now, he sald that he has mot
moved for any additional appoint-
ment or for incurring any additional
expenditure,.  That is not the point.
That means this scheme ig being fi-
nanced and implemented with the
existing personnel. with the existing
grant. That is basically wrong. If
you want, I can sit with you
and show you the various P.A.C
Reports wherein 1t has been men-
tioned that new schemes cannot be
implemented with the existing grants.
That is the baslc point. This is the
basic issue I want to raise.
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“The Billl seeks to replace the
said Ordinance with certaln modi-
fications which are mainly of 2
clarificatory or procedural nature”
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15900 hrs.
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“Where the Central Government,
is of the opinion that it 13 necessary
or expedient so to do either in the
public interest or having regard
to the peculiar circumstances of any
«case, 1t may, by nohfication, and
subject to such conditions, if any,
as it may specify in the notifica-
tion,—

FT 17

(a) exempt any  establish-
ment or category of employees
working in any  éstablishment
from the operation of all or any
of the provisions of this Act;

(b) exempt, in the case of
extreme hardship to any employ-
ee, from crediting any amount n
relation to such employee to the
Additional Wages Deposit Account;

() empower deductiong from
additional wages in relation to an
employee or class of employees,

at a rate lesser than the rate
specified in this Act.”
NRAwETL H A g 5w

#F TR 3AAT WH ar Ry
me fraw 3w @Dfag, far 70 :

“A Bill involving. proposals for
the delegation of legislative power
shall further be accompanied by
& memordandum explaining such
proposals and drawing attention to
.their scope ang stating also whe-
ther they are of normal or excep-
tional character.”
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Can a Legislature or Parliament di-
vest itself of its essential function of

laying down the broad principles of
policy?
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MR, DEPUTY-SPEAKER:

Yes;
I am,

st mr“. o . mﬁ’ oT wTEd-
fere diten g | v & WA
war &

“The cost of collection of depo-
sit amounts, accounting of deposits
and repayment as provided in
Clouse 9 of the Bill, will be borne
by the respective employers in-
cluding the Central Government
and State Governments. *
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You are imposing expenditure which
the State Governments did not want.
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SHRI ATAL BIHARI VAJPAYEE
(Gwalior): Now it is past Three
O‘clock. It is time for us to take up
private members’ business

MR. DEPUTY-SPEAKER: When-
ever there is a point of order, we have
to dispose it of and after that we
will decide what to do with the
business Now, I am hearing the points
ot order. We must dispose them of.

SHRI SOMNATH CHATTERJEE
(Burdwan): The point is whether we
can even discuss this Bill and consi-
der that the House should take into
consideration this Bill.

If you kindly see clause 3 of the
Bill—page 5, it says:

“Thig Act shall apply to an
employee of—

(a) the Central or State Govern-
ment;

(b) a local authority...”

Now, ‘local authority’ has been defin-
ed. Therefore,- apart Trom the emp-
loyees of different companieg to which
1 am not coming, it very clearly says
that ell employees of the State Gov-
ernment and of the local authorities
will be covered. ‘Local authority’ has
been defined or Is proposed to be de-
fined by clause 2(1)—page 4 which
says:

“‘ocal authority’ means any
munieipal committee, district board,
body of port commissioners, pancha-
yat or other authority legally enti-
tled to, or entrusted by the Central
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or any State Government with the
control or management of any
munieipal or local fund;”

Therefore, even employees of
local autheritieg are covered,

such

Now, ygu will come to clause 6 of
the Bill on page 6 which provides for
making of deductions and if you kind-
ly go to clause 6(2)(a), it says:

llon me
Act--

commencement of this

(a) every empluyer, who draws,
from the Consolidated Fund of Indiu
or of any State or of any Union terri-
tory having a Legislative Assembly. "

Therefore, we are here purporting
tu legislate with regard to the Conso-
hdated Fund of a State and regarding
its services as also their conditions
of service and emoluments etc.

Sub-clause (2)(b) of clause 6 refers
to all other employees who are not
employees of the Central or State
Governments receiving their salaries
from the Consolidated Fund but
1acludes employees of the local
authority. Now, under the Constitu-
tion it is exclusively within the State
List. You will kindly take List II of
the Seventh Schedule, itemm 5 under
which it is the exclusive jurisdict.un
of the State legislature to make laws
relating to local government, that is
1o say, thé constitution and powers of
municipal corporations, improvement
trusts, district boards, mining seitle-
ment authorities and other local
authorities for the purpose of local
self-government or village adminis-
tration, Therefore, with regard to the
constitution and powers of these
bodies which are included...

MR, DEPUTY-SPEAKER: Which
item in list II?

SHRI SOMNATH CHATTERJEE:
Item 5.

Thereford, matters relating to
constitution- and powers of a local
1723 L. 8.—~10
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authority have been expressly reser-
ved for the State Legislature under
entry 5 of List II.

Similarly, entry 41 of List II refers
to State public services. In my sub-
massion, State public services include
matters of conditions of service, em-
olument, and salaries so on and so
forth. So far as local guthorities are
concerned, I have get a decigsion of
the Bombay High Court, 1967 Bom-
bhay 482 to which one of the present
Judges ol the Supreme Court, Mr.
Justice Chandrachud was a  party
where 1t has been said:

“Entry 41 in List II in the Seventh
Schedule to the Constitution enable
State Legislatures fo enact laws re-
garding State Public Servieces. En-
t1y 5 in the same List enables the
Government to make laws regard-
ing the constitution and powers of
local authorities for the purpose of
Local Self-Government or Village
Administration . . The State
legislature had therefore power

to enact the Zilia Parishads
and Panchayat Samitis Act to pro-
vide for the establishment in
1ural areas of Zilla Parishads and
Panchayat Samitis for the purposes
mentivned in the Preamble. In that
connection, the Legislature had the

right. mter alia, to enact Chapter
XIV relating to provisions as 10
services”

Under Entry 5 also provisiong as to
sctvice under local authority can be
done by ihe State Legislature. This
1+ the judgement of the  Division
Bench of the Bombay High Court.

There 1s another decision AIR 1966
Bombay, page 15. This is the judge-
ment delivered by Chief Justice
Chinani. It held:

“Entry 5 in Last TI Sch. VIL of
the Constitution is very wide iIn its
terms and Art. 246(3) of the Cong-
titution read with this entry em-
powers a State Legislature to makg
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laws in regard to -any subject of
local government including the cons-
titution and powers of municipali~
ties”

Sir, Chief Justice Chinani was in good
company because the concurring judge
was the present Law Minister when
he was judge of the Bombay High
Court. - Then I have got a decision of
.the Full Bench of the Madhya Padesh
High Court which held:

“The word ‘powers’ used in Sch.
VII List 2, Eniry 5 of the Constitu-
tion .which is unqualified includes
the powers of making laws and im-
posing taxes. “When the Constitu-
tion enabled the -Legislature of a
State to make laws about the Cons-
*titution ang “powers’ of local
authorit’es *for -the purpose of local
self-government, it authorised the
‘legislature to confer on the local
authorities by such laws-made for
*that purpose, limited powers of
making laws and imposing taxes.”

Powers to impose taxes can be
conferred on the local authority be-
cause that has been construed to be
s0.as per the findings of the Madhya
Pradesh and the Bombay High Courts
to which the present Law Minister
was a party. So this cannot be cur-
tailed. So far as the present Bill is
concerned it purports to impose new
conditions of service with regard to
-employees of local bodies which only
-a -State Legislature can do. Salary
or portion of salary ig one thing
which relates to conditions of service
or terms and conditions of
service and that is not disputed. Even
with regard to State Government
servants also, it is under Entry 41.
See the item Public Debt of the State
under Entry 43. It is exclusively
under the power of the State Legis-
lature. Payment of interest in the
different.account which is to be open-
ed under the Act has to be made out
of the Consolidated Fund of India
or the State, as the case may be. So

A UGUST 16, 1974
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“this -matter -is -within the ‘jurisdiction
of the State -Legislature. !Parliament
cannot impinge on that jurisdiction.

I know -that an answer may be
given that in the extraordinary con-
dition or emergency that is prevailing
in'this country Parliament wil] have
overriding- power: under- certain. provi-
sions of the Censtitution. May.I draw
the attention to certain provision of
the Articles of the Constitution?
Article 352 relatesg to Proclamation of
Emergency. Kindly see:.the scheme f

the Constitution. It says:
“If the President 1is satisfied
that a grave emergency exists

.whereby the security of India or
of any ;part of .the territory
thereof is threatened whether by
war or external aggression or
internal disturbance he may by
Proclamation make a declara-
ration to that effect.”

It relates to external aggression or
internal disturbance or war etc. thst
is tc say, if the nation is threatened
by any of these matters which are
contemplated by Article 352.

Our Constitution contemplates &
second type of emergency which you
will find in Article 360. It says:—

“If the President is satisfied that
a situation has arisen whereby the
financial stability or credit of
India or of any part of the terri-
tory thereof ig threatened, he may
by a Proclamation make a decla-
ration to that effect.”

- Under Sub-Art. 3, regarding finan-
cial matters, directions can be .iven
by the Centre or President. It says:—

“Notwithstanding anything in

this Constitution—

(a) any such direction may in-
clude—

(i) a-provision .requiring the

reduction of salaries and
allowances of all or any
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class of persong serving
in connection with (he
affairs of a State;

(ii) a provision requiring all
Money Bills or other Bills
to which the provisions
of article 207 apply to be
reserved for the conside-
ration of the President
after they are passed by
the Legislature of the
State;

(b) it shall be competent for
the President during the
period any Proclamation
issued under this grticle is
in operation to issue direc-
tiong for the reduction of
salariegs and allowances of
all or any class of persons
serving in connection with
the irs of the Union in-
cluding the Judges of the
Supreme Court and the
High Courts.”

As far gs we are aware, a Procla-
mation has been issued only under
Art. 352. That iz with regard to war
or external aggression or internal
disturbance which creates g situation
concerning the security of the State,
But, our Constitution, contemplates a
different type of emergency, that is, a
financial emergency which authorises
the Government to issue directions
with regard to reduction in the
amount of salaries and wages of pub-
lic servantg in thig country.

Now without a Proclamation at
Emergency under Article 360, by a
colourable exercise of power, they are
now seeking to impinge upon the
exclusive powers of the State Legis-
lature in List 2 of Seventh Schedule
which they cannot do. Sp far a8 Dec-
laration of‘Emergency under 352 s
concerned, that is on a different foot-
ing altogether. Declaration of Emer-
gency under Article 360 giveg them a
different power. Let the Government
say that a gitustion hag been created
by itself whereby an emergency has

Additional 2 63
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arisen in the financial stability or the
credit of India or of any part of the
territory thereof, They can do so
only on the basis of such a declara-
tion, whrch is the result of their bank-
rupt policy and their object surrender
to the vested interests, They have
created the situation by which they
are forced to take to recourse to what
is contemplated by Article 3680 of the
Constitution.

Sir, I submit that on this basis, the
Bill s totally unconstitutional and it
cannot be moved m thig House. This
House has no authority or jurisdiction
to consider this. If they have to do it,
they can do under Art. 360 followed
by the consequential provisions.

MR. DEPUTY-SPEAKER: I am not
going to give my ruling. I am only
guiding the proceedings. Now a new
and very big dimension has been in-
trndwced. That is with regard to the
legislative competence of this House
to ennct this Bijll. Shri Somnath
Chatterjee has referreq to various
Articles of the Constitution and also
certain Clauses in the Bill which im-
pose certain duties and financial bur-
deng on the Stateg and local Autho-
rities. To me it appearg t0 bg & very
cogent argument and therefore, 1 feel
that thig necessitates a full discussion
under Rule 72 which says:—

“Provided that where a motion
is opposed on the ground thet e
Bill initiates legislation outs’de
the legislative competence of the
House, the Speaker may permit a
full discussion thereon.”

SHRI SOMNATH CHATTERJEE:
There ig another point of order. As
you are allowing a full giscussion, 1
may indicate the other points. That
is the pcint with regard to Article
31(2) of the Constitution of India.
When the matter of Compulsory De-
posit Scheme came up before the
House In 1963, the Attorney-General,
Shri Daphtary wag called and he gave
an opinfon that such a corapulsory de-
posit scheme would be viclative of
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Article 31 if the concept ‘money’
would be included within the contept
of ‘property’ which is mentioned in
Article 31,

Sir, Mr. Daphtary said money
cannot be treated gg property within
the meaning of Article 31. Since then
Supreme Court had occasion to deal
with this question. That was the
opinion of the Attorney Genera! in
1963. In 1968 the Supreme Court
by a unanimous judgement held that
the right to g sum of money is . pro-
perty under Article 31. In this case,
therefore, thig is a deprivation with
regard to the exeércise of the rights
over money for a certain period of
time. This was conceded by M
Daphitary on the floor of the House
also and he said money was different
from property—either moveable
immovable property—excluding mo-
ney in specie or currency. Subse-
quently, the Supreme Court hag dealt
with this question and held therein
deprivation of right over money. This
is another point which goes 1o the
roof of the matter apart from the
legislative competence.

MR. DEPUTY-SPEAKER: Now, I
had seid, the point raised necessitated
a full discussion gbout the legislative
competence of thig House with regerd
io this Bill. We have already ex-

eded the tl.me-limlt for Private
l§ bers' Business. I think we can
leave the matter here and then take
up the discussiop later. Government
will also have to meet all the legal
points and constitutional objections,

. Now, we take up Private Members
Business.
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15.22 nrs.

COMMITTEE ON PRIVATE MEM-
BERS' BILLS AND RESOLUTIONS

FORTY-FOURTH REPORT

SHRI S. P. BHATTACHARYYA
(Uluberia): I beg to move:

“That this House do agree with
the Forty-fourth Report of the
Committee on Private Members’
Bills and Resolutions presented -
to the House on the 14th August,
1974.”

MR. DEPUTY-SPEAKER;
question 1s°

The

“That this House do agree with
the Forty-fourth Report of the
Commuliec on Private Members’
Bills and Resolutions presented
to the House on the 14th August,
1974 "

The motivn was adopted.

15.23 hrs.
RESOLUTION RE. AGRICULTURAL
LABOUR~—contd,
MR, DEPUTY-SPEAKER: The

House will now proceed with further
discussion on Shri Gadadhay Ssha's
Resolution on agriculturagl labour, He
will continue his speech.

*SHRI GADADHAR SAHA (Bir-
bhum): Mr. Deputy Speaker, Sir, the
unprecedentéd price rise hag made
the life of the rural population part:-
cularly the agricuftural labourers,
poor peasants, unbearable, 70 per cent
of the population of the country live
in the rural area and out of this 40
per cent constitute afivasis, scheduled
castes, schaduled tribes and backward
people. As a result of inflation, their
lite has not only become very VvelY

*The wriginal speech wag delivered

han s

in Pengali.



