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SPECIAL COURTS BILL—Coutd.

MR. SPEAKER: We will now
take up further clause by clause con-
sideration of the Svecial Courts Bill.

SHRI HARI VISHNU KAMATH
(Hoshangabad): Sir, I have already
moved my amendment Nos, 45 to 51,
list No. 9. By your leave, I will speak
on all of them, one by one.

Coming to my amendment No, 45,
the first para of the Preamble reads:

... offences committed by per-
sons who have held high public or
political offices in the country”

Here I want to omit the word
“have”. I am not a stickler for words.

MR, SPEAKER: But a purist,

SHRI HARI VISHNU KAMATH:
But, as I said yesterday, I want the
proper word in the proper place. One
of the greatest books in English lite-
rature, perhaps world literaturs, The

‘Bitly, beging with the sentence: In
the beginning was the ‘Word', and
the word was with God and the word
wag ‘God’. Why go so far? Even in
our Sanskrit, we have got a very ex-
pressive word, a meaningful word,
Shabdha  Brahma, to describe the
Veda, So Shabdha is important. That
is why I am emplsising this,

MR, SPEAKER You say it s a
superfluous ‘word

SHRI HARI VISHNU KAMATH:- It
ghould be read with the next part of
the sentence “during the operation of
the Proclamation of Emergency”, Yon
do not say in English *whe have held
office in the past?; either you say

+held office” or “had held office”. Be-
cause, if you kindly see clause 5 of
the Bill, there the simple past tomse
hag been ueed in clause 5(1) # s
said “by » petson who held high pub-
lic oy political office in India”; the
word “have” is not thére. '!"herpfofe.
1 think ¥ is more appropriate if the
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word “have” is deleted, It would read
better if you say “who held high pub-
lic or political offices in the country™.
1 hope the Home Minister will have
no difficulty, will have no hesitation,
in accepting this simple amendment.

Then I come to my amendment No.
46, which suggests the substitution of
the word “withdrawn” by “curtailed”.
Sir, you were a Judge and you have
judicial wisdom; you can decide this
point yourself, whether the liberties
were  “withdrawn” or “curtailed”,
Withdrawal of the liberty, I do not
think is a correct expression; it doee
jar on one’s ears. My ears may not be
be perfect, but it does jar on my ears,
I think the word “curtailed” would be
better. If you all agree-~the opposi-
tion also agree; they are all nodding
their heads; 1 am happy o see that...

THE MINISTER OF HOME APF-
FAIRS (SHRI H,L M. PATEL): They
are nodding their heads to confirm
your ears are alright.

SHRI HARI VISHNU KAMATH:
You are perhaps judging them petter
than I do. So I do not want to waste
the time of the House. Al members,
right, left and centre, seem to agree
with this amendment,

Then I come t0o my amendment No.
47, 1 think what has bedevilled the
drafting of the preamble is the
Emergency Courts Bill of my hon.
friend ang colleague. Shri Ram Je-
thmalani, who is not here.

The drafismen seem to have just
mechanically copied whavever was
there, perhaps fearing that any change
made even in the drafting might go
against the directive given by the
Supreme Court while considéring the
reference by the Government, I sup-
pose’the Supreme Couwrt did not. bo-
ther abouy the drafting, but only
drafting is importart in -
raents. ’

ey
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1t you kindly see the Preamable as
it.is before the House, it xeads: “strict
cengorship on the press was placed”.
Thig is somewhat poetic, or prose run
mad, Sometimes the poetry of a poet~
aster is said to be prose run mad. In-
stead of that, we can say “strict cen-
sorship was placed on the press”, You
could also have said, “judicial powers
to a large extent were crippled”, but
there it is  “judicial powers tere
crippled to a large extent.” Therefore,
my amendment, if it is acceptable to
the House will make it, “strict cen-
sorship wag imposed on the press”, I
do not know whether “placed” is
correct. It should better be “imposed
on the press”, not merely “placed o¥
the press”. I see you are nodding, 1
am sure you are agreeing and so l#0
the House and the Minister.

MR, SPEAKER: That I do not
know, At present I seem to agree
with you.

SHRI HARI VISHNU KAMATH:
Thank you very much for your ap-
preciation. That will go a long away
in securing acceptance by the Minis-
ter and the House,

‘Then I come to Amendment No, 49.
The deft says: “judicisl powers were
crippled to a large extent”. The
phrase “to a large extent” had been
used slveady with regard to civil li-
berties, Instead of “large”, it is “‘great”
there. Already, it has been stated
earlier “clvil iberties were withdrawn
to a great extent”, I think we should
have some change. A litile change is
better, Therefore, I would like 1o
amend it by saying “judicisl powers
were severally crippied”. I think this
amendment will commiend iHgelf to
the Minister, He s also nodding his
head, for 4 change at least, and I hope
$#t will be accepted by the House.

Then ] come to Amendments 48 and
80, The first one takes care of punc-
tuation also, In lineg I8, after “was
Placed™ I want to insert a conma, and

wand

thie word “and" sfter thet to
be dommiited, and then in line 15,

after the words “judieial powers were
severely  crippled”, I wan; to add:
“and the parliamentary democratic
system was emasculated.” because
that is the core of what happened
during the emergency.

If all the amendments are accepted’
the para will read as follows:

“AND WHEREAS the offences
referred to in the recitals aforesaid
were committed during the opera-
tion of the said Proclamation of
Emergency dated 25th June, 1975,
during which a grave Emergency
was clamped on the whoie country,
Civil liberties were curtailed to a
great extent. important fundamental
rights of the people were suspend-
ed, strict censorship was imposed
on the press, judicial powers were
severely crippeld and the parlia~
mentary democratic system was
emasculated;”

That is how it will read, If my pac-
kage deal commends itself to the-:
House, I will be very happy. These
four paragraphs will be changed as
sought to be amended by me.

One last amendment remains, that
s, amendment No, 51....

MR. SPEAKER: Not one; there:
are four more, Amendment Nos, 51,
52, 53 and 54.

SHRI HARI VISHNU KAMATE:
The last three are over, One of them
was accepted yesterday ang two were -
reluctantly rejected, I think, not wil~
lingly but somewhat willy-nilly,.
more willy than nilly.

Only one amendment remains and
that is Amendment No. 51. I would
Yike to make a  point of substance
there though it iy a verbal amend-
ment. In paragraph 6. p. 2, line 1, the
clauge before the House repds o8
follows:—

“AND WHEREAS 1t iz imperative

for the functioning of parliamentary
deémocraey......"
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Plesse turn your attention for a
second to the statement of Objects
and Reagons, It reads:

“For ensuring the healthy iune-
tioning of the institutions of parlia~
mentary democracy..”

Unfortunately, Shri Ram Jethmalani,
in his Bill, did not use any adjective.
So, mechanjcally the draftman copied
it though the statement of Objects and
Reasons says, “healthy functioning”,

Just as “living” and “healthy liv-
ing” makes all the difference—you
<can live on artificial respiration; you
can live on blood transfusion; you
are living, but whag is that living?
8o, mechanicaly, the draftman copied
living, healthy functioning, effective
functioning.

MR, SPEAKER: You seem to have
done more efficient work than the
Draftsman,

SHRI HARI VISHNU KAMATH: 1
would prefer the word “efficient”,
efficient functioning. But if *he Minis-
ter wants to stick to his guns and use
the word which has bheen used in the
Statement of Objects and Reasons, I
do not mind—that is, healthy func-
tioning. But it should be changed, It

-should not be mere “functioning” it
should be heaithy efficient, dynamic,
functioning, whatever word you may
use.

With these words, I commend them
all to the wholehearted acceptance of
the House,

MR. SPEAKER: Shrimati Porva~
thi Krishnan; your amendments are
Amendment, Nos. 81, 62, 63 and 64.

FIRIMATI PARVATHI KRISH-
NAN  (Coimbatore): Also Amend-
ment No, 123. They all go together.
They are all to the Preamable; one
follows from the others.

‘The purpose of my amendments is
reilly lo make this Bill 5 pironger
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weapon or instrument by eirengthens
ing the whole spirit of parliamentary
functionining and parliamentary de-
mocracy, in order to take forward the
whole process on accountability of
those who are in high public places.
As the Bill stands today, it is confine
ed only to one particular period, the
period of the Emergency and it is as
though only out of Emergency those
excesseg arose and offences that took
place.

No doubt they were accentuated
during the period of Emergency, But
during the last 32 years since inde-
pendence, we have seen more than
one Commission appointed under the
Commission of Inquiry Act to go
into the various charges againsgt pete
ple who were holding high public
offices, and those Commissions of
Inguiry have come out with their
strictures on these individuals. Today
I am not going into the past. But
some of the past has become present
also—one or two Ministers, one or
two Chief Ministers, and so on. Any-
way, I am not going into that now,
But the reason why my Party sup~
ports this Bill is because we sup~-
port this principle of accountability
of those in public office and speedy
justice on the issues that come up
when these Comimssions are appoint~
ed,

The Supreme Court have nlss sald,
“if it be true—and we have to as-
sume it to be true—that ofences
were committed by persons holding
public or political offices in Tndia
under cover of the declaration of
Emergency and in the name of demo-
cracy, there can be no doubt that the
tral of such persons must he eon-
cluded with the utmost despatch in
the interest of the functioning
democracy in our country and iust:’éu-
tions created by our Camstitution™
They referred merely to the Hemer-
gency because the -Bill that was ve-
zema them wag 1o, fhat
But the m is, thy mame prineiple



1

253 Special Courte Bill PHALGUNA. 18, 1000 (SAKA) Special Courts Bill 254

does apply also to others who hold
.public offives, If such an enactment
had been there earlier and the Spe-
clal Courts had been there, today cer-
tainly we might not see certain peo-
ple in public offices if the trial of
such persons had been concluded
‘with the utmost despatch in the in-
terest of the functioning of democracy
in our country and the institutions
created by our Constitution’,

Already one of the members of
the Janata Party has publicly de-
manded institution of an inquiry into
one of the members of the present
Government. I do not know where
that is going to end. But let us also
be prepared for the worst, Similarly,
as I referred earlier also, there are
things abouy the Chief Minister of
Andhra Pradesh, Chief Mimster of
Bihar and many other individuals, I
do not want to go into each in detail.
But action, to be effective, must be
directed to clearly conceived ends.

‘What are the ‘clearly eonceived
ends’? Here we have in  this Bill
a jumbling up of the Statement of
Objects and Reasons in the Pream-
ahle, I could understand if clearly
the Statement of Objects and Rea-
sons had told ug what is the end that
is conceived in this Bill, The ernd is
only the preamble. All that is made
is more paper, more printing ink,
more time for ys {o read because you
read the Statement of Objects and
Reasong and then come to the Pream-
able and find the same thing all
¥sted over again. This ig or the
first time ever that it has happened
with any plece of legislation in this
fountry, But the Home Minister 1s
Such a wige person; even while ans-
Wering smendments, he has accused
those in the Opposition of being selec-
ive in thelr reading. He has been
no lesg gelective in his rending back
' us, The only thing is he seemed
to be repding it for the first time
and we may have been reading i for
the second or for the third time. That
bl thy ditfereyce, "

My amendment is a very simple,
very straight forward and very ho-
nest one, I am not covering up any-
thing. It Is not directed only to the
period of Emergency—that such Spe-
cial Courts should b~ set un only for
those who commit offences under per-
iods of Emergency. I have said that
this should apply whether there iz a
proclamation of Emergency or no
The immediate concern of the House
and with which it is now dealing is
what happened during the pariod of
Emergency where such offences reach-
ed their climax and height, Therefore,
it is necessary that the legislation
should come up. But it should not be
limited only to the period of Eemer-
gency. This is really the purpose he=
hind my amendment.

Let us create a powerful new pre-
cedent for checking the misuse of
power by any one in the future, hy
any one who may hold public office,
1 know the Minister is very very al-
lergic to amendments and earlier he
said....

MR. SPEAKER: You have made
your point forcefully.

SHRIMATI PARVATHI XRISH-
NAN: Earlier he has said, ‘We will
have t, examine this deeply.’ He has
had so many Jays to examine it. We
gave him a holiday while we were dis-
cussing the Railway Budget and I hope
he wag serious enough to lend thought
to it because it was not a very basic
and very fundamental legal point, but
it ig a very basic and a very funda-
mental political point and the boma
fides of thoc Government, the bona
fides of the Parhament are now om
tes; before the people to be judged,
Those bona fides have to be reflected
in this Bill and it is for that purpose
that this amendment is there, ‘o fell
the people, the country and the world
that our bona fides are unquestion-
able and above suspicion.

And, in concluding, I would just
quote to the hon, Finance ‘Minister. ,

AN HON, MEMBER: Horoe Minis~

N :
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SHRIMATI PARVATH] XRISH-
NAN: Yes,..the hon. ex-Finance Mi-
nister and present Home Minister....

ture Railway Minister,

SHRIMATI PARVATHI KRISH-
NAN....who might have or might not
‘have read that in his youth or in his
student days....

PROF. P. G, MAVALANKAR
{Gandhinagar): He 15 a well-read
man generally,

SHRIMATI PARVATHI KRISH-
NAN: 1 would like to quote to him
none other than John Ruskin who gaid.

“Quality is never an accident, It
ig always a result of an inteiligent
effort. There must be the will to
produce a superior thing.”

I hope he will now show his will
to produce a superior thing and shows
ug that he is capable of infelligent
effort by accepting my amendment.

MR, SPEAKER: Shri B. C. Kamble
not here,

Shri B Shanksranand.

SHRI B. SHANKARANAND (Chik-
kedi): Mr, Speaker, I have moved
amendment Nos, 89, 80, 91 and 92 tfo
the Preamable of the Bill. Amendment
Ko, 89 refers o the omission of the

12.28 hrs,

(Sbrimati Parvethi Krishnam in the
Chair.)

SHRI R. VENKATARAMAN (Mad-
zas Bouth): You deserve it,

AN HON, MEMBER: JImmediate
reward.

SHRI O, V ALAGESAN  (Arko~
nam): Y am efraid, Sir, when she
hag taken the seat....

MR CHAIRMAN: I will show intel-
ligent effort here. Don't be afraid,

SHRI B. SHANKARANAND: Mas-
dam Cliairman. ...
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MR, CHAIRMAN: Cary on, er,
Shankaranapd,

SHRI B. SHANKARANAND: I am
referring to my amendment No, 80
which is  concerend with the frst
paragraph of the Preamble. Mnadam,
Chairman, I am just now going to
support you when you were here
speaking on the Bill. You wanted
that the law should be equally appli-
cable to persons involved in all the
Commissions of Inquiry along with
the Shah Commission of Inquiry. That
is why I have said that the words
‘during the operation of the Procla-
mation of Emergency dated 25th June
1975 issued under Clause (1) of Art,
352 of the Constitution’ be omitted. I
need not again re-emphasize what
you have said when you were sitting
with us....

MR. CHAIRMAN: I shall be back.
Don’t worry,

SHRI B. SHANKARANAND: Why
1 say this thing is, this paragraph
the Preamble refers to the persons
who held high political and  public
offices and others who have not held
¥t reads dke this:

“WHEREAS Commissions of In-
quiry, appointed under the Cemmis-
slong of Inguiry Act, 1852 have ren-
dered peports disclosing the exist-
ence of prima focie evidence of
offences committed by persohs who
have held high public or pplitical
offices in the country and others
comnected with the Commission of
such offences....”

1 have been peraistently again and
again telling this House thay the Gov-
ernment in their wisjom—3 do ndt:
know why—heve omittedl the word,
sothers’ from clause 5 of the Bil
which empowers the government

make a declaration. Ig it the intentio?
of the government io lenve thes
gther person who have not held !
public or politics]l offices & use ‘h‘i

as a total against the muin perso

Madem, I draw yony sipiting %
mumﬂ%*m”

oy
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s said: “tender a pardon to such per-
#n...." So. the Government wants
1o ute such other persons who have
no¢ held high public or political offi-
ces 8 the main accused person
to the confessional statements.
The object is; “You help us we help
you”, If ag stated in the Preamabie
that this Bill is intended for a fair
and speedy trial why don’t they in-
clude all other persons and alse all
those persons who held High public
or political office and found guilty
by other commissions of enquiry? So,
madam, my amendment suggest that
that the words which refer to only
Shah Commission should be omitted
otherwise it will be diseriminatory.
While the first line mentions—-and I
quote: «

“Whereas commissions of Inquiry
appointed under the Commissions of
Inguiry Act, 1954 have rendered re-
ports disclosing the existence of
prima facle evidence of offences
comnmitted by persons who have
held high public or political offi-
ce!. . .ll

This referg to the Commissions of
Inquiry but the government is pick~
ing up only one commission and, that
is, Shah Commission, Instead of nam-~
ing the Shah Commission they have
clothed their idea in these words:

“,...offenceg during the operation
of thy Proclamation of Emergency,
dated the 25th June, 1875, issued
under clause (1) of article 352 of
the Constitution”;

They are picking up only one Com-
mission, T do not know how this gov-
ernment s trying to protéct the par-
hamentery functioning of the demo-
Cracy in thiy cotmiry by punishing
only those who were involved in
the Shah Commission leaving all those
high public Agures who were invplv-
ed in othey' Commissions of Inquiry.

Madupn, D wiiest this House to think
seriously onthis point whather this
Picking .08 grie Commission of In-
Quiry fegim the plethora of Commis-

slons of Inquiry is discriminstory or
vot, is arbitrary or not, And what is
the intention of the government?
whether dealing with the persong in-
volved in the Commission of Inquiry
will help in protecting the functioning
of the parliamentary democracy in
this country? I have said it time and
again why don’t you say frankly that
you want o convict Mrs. Gandhi only
and that is why you have brought it.
Although the Home Minigter does not
say so but the other Members of the
Janata Party have said so. (Interrup-
tions).

This Bill, if enacted, can be very
well be used against you friends also.
Do not think you are going to con-
tinue here for ever, Change will take
place and the time has come very
near. Thereare many Members sit-
ting on the Treasury Benches today
who were involved in many Com-
mission of Inquiry, So. don't think
it applies to Congress only and you
will remain permanently there. (In-
terruptions) Mr. Jyotirmoy Bosu, my
friend, from CPI (M)..... .. .. ..8

MR, CHAIRMAN: Mr. Shankara-
nand, we have to allow Mr. Jyotirmoy
Bosu to let off steam from time to
time! You please carry on.

SHRI B, SHANKARANAND: That
steam only warmg the Janata party!

Madam, my Amendment,—Amend-
ment No. 80 dealg with this. It says:
Page 1, line % and 10—
Omit ‘committed during the
period aforesaid

Now, I come to Amendment No. 81.
It is a very important thing. I have
suggested something very important.
It reads....

MR. CHAIRMAN: Amendment 01

omit lines 11 fo 18,

SHRI B. SHANKARANAND: What
does theme lineg say? T quote:
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“Whereag the offences referred to
in the recitels aforesaid were com-
mitted during the aperation of the
said Proclamation of Emergency..’

MR. CHAIRMAN: Mr. Kamath
read it also. It is the same. It has
been read out.

SHRI B. SHANKARANAND: 1
want to read it again. I quote:

The Hnes to be omitted are these: -

“And whereas the offences rererr-
ed to in the recitals aforesaid were
committed during the operation of
the saig proclamation of Emergency
during which a grave emergency
was clamped on the whole country,
civil liberties were withdrawn to &
great extent, important fundamen-
tal rights of the people were sus-
pended. strict cemsorship on the
press was placed and judicial
powers were crippled to a large ex-
tent....”

Madam, the Preamble, as it stands,
includes this para which refers mainly
to the emergency.

Now I wish to bring your notice
and the notice of the House the pro-
visions contained in the Constitu-
tion of India, in Articles 352 to 380.
Part XVIII of the Constitution
which deals with the emergency pro-
vigions, Now, the question before us
is this: Was the emergency declared
legally? Was the emergency declared
constitutionaliy? Was it in con-
sonance with all the provisions eon-
tained in Part XVIIT of the Constitu-
tion? Were  those  provisions
followed or not? Then why do you
say about civil liberties, fundamental
rights etc. as is stated here, in the
third paragraph of the preamble? If
that was legally done by this Parlisa~
ment, by this very House, why should
you have this here? May be that s0
many Members of Parliament are
different now. But what was done
was constitutionally done, legally
done. It does not lie in the mputh of
snybody in the House or on the part
of 4he Central Government to sy

v
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that what was done wag lllegal or
unconstifutional. Nobedy can say by
any stretch of imaginstion that what
was done was unconstitutional or
itegal,

MR. CHAIRMAN: 1 dont think it is
‘emergency’ as such which is being
questioned here. It is relating to
‘Offences’ committed during the
operaion of the ‘Emergency.’

SHRI B. SHANKARANAND: What
was done during the emergency was
done under the Constitutional pro-
visions, and it was done legally. It
was done constitutionally.

SHRI JYOTIRMOY BASU (Diamond
Harbour): Quite right!

SHRI B. SHANKARANAND: Let
not my friend speak about the Con-
stitution.

MR. CHAIRMAN: Mr. Shankara-
nand, please conclude, There are
still three or four hon. Members who
want {0 speak. Please try to conclude
now.

SHRI B. SHANKARANAND: What
is the effect of the decluration of
emergency? Articles 333 of the Con-
stitution deals with that. s it the
contention of the Home Minister that
the effect of the declaration of emer-
gency was not what it should be or
what it ought to be. Is it his con-
tention? No. Wes not suepension of
provigion of article 1§ during the
emergency done under article 358 of
the Constitution? What have they got
to say? But they are writing here thet
civil rights were curtailed.

MR. CHAIRMAN: Yeu want this
to be omitted?

SHRI B. SHANKARANAND: [
want this to be omitied.

' MR, CHAIRMAN: Piease ome 10
your next amendmettt, 32,

SHRI B, SHANKARANAND: I
smendment No. £ 1-wesk 4o fenit £
tollowing Hues, Wwﬁu <const
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tutional legal and moral obligation of
the state is to prosecute persons in-
volved in the said offences......”
What i3 a state ? Article 12 of the
Constitution defines what is a State.

" MR. CHAIRMAN: Will you please
try to conclude? There are four more
persons o speak.

SHRI B. SHANKARANAND: You
want to hustle the Bill?

MR. CHAIRMAN: I do no! want to
do 80, but I would like those four also
1o gt an opportunity.

SHRI B. SHANKARANAND: 1
must at least try to convince you.

MR. CHAIRMAN: I am convinced; I
assure you. You are taking much time
in thiz manner.

SHRI B. SHANKARANAND: Arti-
cle 12 defines the state: “In this part
unless the context otherwise requires,
Btate includes the government, the
Patlismaat of India and the govern-
ment and the legislatures of State
and of local or other authorities
within the territory of India or under
the control of the Government of
Indin.” State include government
also. What is the morel duty of this
governmient? To punith Mrs. Gandhi?
Whet is the moral duty of this gov-
ernment? To sell all the gold reserves.
What is the moral duty of this gov-
ernment? To put such huge tax on
the middle class people? These are
the moral duties, they are accepting
it and they mre doing it. What is
| their moral duty? To enact such
laws and sey it is their moral duty.
They cannot eguate themselves to
the word State as defined in the
Constitution, The moral duty of this
Bovernment whould have been different
from what they are doing now. They
ought o be more purposefol and they
should work heonestly for the weifare
of the poar. Thetr mara] duty should

Ve been th see thet this country
marches on the road to socialism and
secularisri, Puey 434 not think of
those moral rempusadbilities. Their

showld have referred to

Mora] ¢
El‘"he Preamdble of the Constitution.
¢y cannot put a preambls of heir

own in thiy Bill and ssy that it is:
their moral duty to punish Mrs.
Gandhi.. What is the moral duty?
Till the other day the Prime Minister
and the two Deputy Prime Ministers
were fighting for seats, there was
collision in the Cabinet. We thought
that they were fighting and@ they
were going to come to blows the next
day. . (Interruptions). Is it their
moral duty to enact this Bill? What
is their moral duty? To make some
people sit in judgement.. (Interrup-
tions).

MR. CHAIRMAN: Kindly do not
help him to take more time.

.SHRI B. SHANKARANAND: I
scanned the entire Constitution to
find if there is anything about the
moral duty in the Constitution......
(Interruptions).

MR. CHAIRMAN: I would request
the hon. Members to cooperate with
the Chair and let him finish as early
as possible and not to co-operate with
Mr. Shankaranand to take more time.

SHRI B. SHANKARANAND: I
scanned the entire provisions of the
Constitution and I did not find a
single line which speaks about the
moral duty of the State.

SHRI JYOTIRMOY BOSU: On a
point of order.

MR, CHAIRMAN: Which rute?

SHR; JYOTIRMOY BOSU: Rule
376. 1 was feeling a little sleepy. I
am not quite sure whether be is
speaking on the first reading or on
the amendment.

MR. CHAIRMAN: There is no point
of order. Mr. Bosy, it is a very
serious measure....

SHRI JYOTIRMOY BO8U: Today
there i3 Private Members' business
also and we propose to finish the Bill
before that.

MR. CHATRMAN: We are aware of
it. Mr. Shankaranand, kindly con-
clude.

SHRI B. SHANKARANAND: One
word about my friend, Shri Jyotirmoy
Bosu,
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MR. CHATRMAN: Speak to your
Bosu cannot be

SHRI B. SHANKARANAND: I say
in all seriousness that the moral duty
of the State hag not been codified as
yet. Unless it is codified and wunless
it has some basis on legal foundation,
how can the courts interpret this
provision? Courts cannot lay their
hands on any law and say that this is
the moral duty of the State. Perhaps
they are speaking of the moral duty
of the Janata Government and they
are identifying themselves with the
State. The Government cannot be
indentifled with the State. Therefore,
I think that these lines should be
deleted.

They have referred to the preamble
in clause 5. I am yet to find any law
which refers to the preamble in any
section.

MR. CHAIRMAN: This discussion
took place at that time and you made
that point. It hag already been put
to vote. Don't try the patience of the

members by repeating what you said
earlier.

SHRI B. SHANKARANAND: Don’t

you see that my amendmentg are
reasonable?

MR. CHAIRMAN: Yes, kindly re-
sume your seat. Mr, Venkataraman.

SHRI B. SHANKARANAND: You
should help in meking the Home
Minister accept my amendment,

SHRI R. VENKATARAMAN
{Madras South): My amendment is
comprehensive. It does not deal with
any declaration of emergency nor
does it deal with sny particular com-
mission of inquiry. It deals with com-~
misgion of offences by men in public
office and in publlc life. I would for
the benefit of the House read this par-
ticular portion:

“where prima facie evidence
exists of offences committed by
persons who have held high pub
or polittical offices {n the coumiéy™.
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This will exclude all controversist
aspects as to whether a particular
offence has been committed during the
emergency or whether it was in re-
lation to any particular commission
of inquiry, It will deal with a
matter with which the whole country
is concerned. It is well known that
offences have been committed in the
past by men in public offices and
public life, It is also common know-
ledge that people now in public offices
and public life do commit and are
committing these offences. There is
no doubt that in future persons
holding these public offices and in
public life will commit these offences.
Therefore, if you want that the purity
of public life should be maintained,
that the integrity in public life shoulc
be restored, then it is necessary that
you should have a law which will
take note of offences committed by
people in public offices and in public
life, whether in the past, pressft of
future. Therefore, my suggestion is
if prima facie evidence shows—and
prima fucie evidence is always estab-
lished by investigation—that suct
offences have been committed than
irrespective of time and irrespectiv¢
of the selective nature of the persor
chosen, apy person who is guilty o
such offences, who is accused, of suct
offences, must be tried. That is tht
kind of law we would like to have.

arE—

Than there is a slight confusion 1
the present Preamble. As Sh
Shankaranand has pointed wut, evel
“others connected with the commis
sion of the offence” could he brough
in, to what extent it ig not clear. M
point is that only persoms in publd
offices and in public life should
tried by Special Courts and othel
must be tried by ordipary courss g
law. Therefore, 7 kave cosfined it

within that category.

The stock answer which the Ho™
Micister gives is that the Bl has by
approved by the Supmﬁﬂ"‘
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therefore, he {8 unable to make any
change. You may remiember that I
moved an amendment, which even the
Spedker sald lpoky remsonable. The
hon, Home Minister said that he
would not like to change the phraseo-
logy, because the Bill has been ap-
proved by the Supreme Court What
the Supreme Court has decided in
its advisary opinion is the legality of
the measure before it; it has not de-
cided on the propriety of it, it has
not decided on the morality of it.
Therefore, to plead that he would
not make any change, because the
Supreme Court has approved the
draft Bill 1s to deny to Parliament
the right to make changes on the pro-
priety of the legislation. In fact, it
appears to me that we should be
very careful and we should per-
haps take very strong exception to
referring Bills to the Supreme Court
for advisory opinion, because then it
becomes an easy excuse for the Gov-
ernment to push through the Bill,
even in respect of matters in which
Parhament has competence the
authority to decide. In this very
case, the Supreme Court has not said,
nor has it the authorilty to say,
whether this particular legislation
is proper. In fact, how can anybody
go and justify it? Well, on the face
of this legislation, it is clear that it
is directed against one single indivi-
dual, that a legislation of this kind
can be put on the statute-book ex-
cluding others who are falling in the
same category, people who have com-
mitted offences not anly during the
emergency, but even before.

12 you Jook et it-from the angle of
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if he commits these offiences, should
be excluded from this Bill,

Have we referred this question to
the Supreme Court for their opinion?
Can the Supereme Court give its opi-
nibn on thig matter. All that the
Supreme Court has said is that the
Bill, as it is framed, falls within the
classification covered by article 14
and therefore the Bill is Jegal. Clause
5(2) says “such declaration shall not
be called in question in any court”
Whichever Government comes to
power, the first casualty will be the
authority of courts, and the very
people who very strongly objected to
this clause in the previous amendment
of the Constitution and so on, are
the very persons now coming for-
ward and putting the same clause
word for word, without a change of
a comma or a colon. Even on this,
the Supreme Court has said that it is
not for them to go into the propriety
of this legislation, but that they are
sure that the courts, m spite of this
clause, will have the authority to
look into its validity.

Therefore, my point is that this Bill,
ag it is framed, is directed against one
person and it takes awey the very
purpose, the very laudable object, of
trying to establish integrity in public
life. If my amendment is accepted,
namely that persons who have held
high public office and who are in pub-
hc life should be tried by a special
court, then the objection whick is
raised with regard to the selective
character of the accused, the selec~
tive character of the offence eto, all
that will be wiped out, and it would
be open to the Supreme Court or the
High Court or the Special Cowrt to
look into only two questions: firstly,
whether the person has held a high
public office and whether he was in
public life otherwise, he cannot be

mitted. Also, aect;&:ag' 1o ‘:hé’im:;:;;
t which I e moved,
mﬂumwmm. matter to the
Special Court except in cases Where
the ordingry.vourts, due to conges- -
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tion of work or other reasons, cannot
reasonably be expacted to deal with
them expeditiously.

The only reason for referring to a
special court must be that ordinary
courts are not able to dispose of the
case because of pressure of work for
because of any other reason. There-
fore, this will take away the sting
that is directed against a person. My
amendment will make it universal, it
will apply to all politicians, all men
in public life, present, past and
future. If they are really interested
in improving the public life, in
maintaining the integrity in public
life, this is the amendment which I
commend to them for their acceptance,

MR. CHAIRMAN: The House
stands adjourned till 2 O’Clock.

13.00 hrs.

The Lok Sabha adjourned for Lunch
till Fourteen of the Clock,

The Lok Sabha adjourned for Lunch
Lunch at five minutes past Fourteen
of the Clock

(Mr, Speaker in the Chair)
SPECIAL COURTS BILL~~Contd.
MR. SPEAKER: Shri Alagesan,

SHRI EDUARDO FALEIRQ (Mor-
mugaon): My name is also there, Sir.

MR. SPEAKER: Your name is not
there. You have nct moved the am.
endment.

SHRI EDUARDO FALEIRO: 1 have
not moved but my amendment is the
same.

MR. SPEAKER: That does not mat-
ter.

Shri Alagesan.

SHBI O. V. ALAGESAN (Arko-
nam): I will not be ag lucky as my
friend, Mr. Kamath....

AN HON. MEMBER: For what?
SHRR O. V. ALAGESAN: I find, Sir,

- hig flalr for amendwments has not
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lessened with the pabzage of years nor
his persuasivé powers have diminish-
ed. By his new clause which bk
been accepted by the Government fhg
number of clause has become Thir~
teen 8o, I am afraid your Bill las
become scmewhat unlucky....

SHRI HARI VISHNU KAMATH:
Thirteen 15 unlucky for Christians
only.

SHRI O. V. ALAGESAN: I do not
know what sort of career your Bill
wilt have.

Now, the Preamble is absolutely =
new innovation. We have not 3een
such a long-winding Preamble in any
other Bill—at any rate 1 have not
seen~—that has been brought before
the Hcuse. A fear was expressed on
the floor of the House that this
Preamble itself will get the Govern~
ment into difficulties in courts. But I
think the Government has woken up
to its earlier bunglings and mistakes
and 1t has tried to plug all the loop-
holes. It was said on the floor of the
House that by taking this measure be-
fore the Supreme Court, the Govern-
ment is effectively preventing such a
endments or improvements as Parlia-
ment could make in the Bill. But then
the Government has become top cir-
cumspect that they want to do every-
thing in a perfect way. If they had
not gone to the Supreme Court and
had brought this Bill straightaway into
thig House, people might have argued,
“Have you tested the legality of fhis
Bill?” So anticipating some such ob-
jections the Government was
enough to go to the Suprems Court
and had got a verdict from the Sup-~
reme Court as to the....

AN HON. MEMBER: A camoufiage,
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been lifted bodily from the judgment
of Mr. Justice Fazal Ali in' the State
of Rajusthan and others vs. Union of
India. 1 need not go through it. Vari-
cus things have been stated. )
s
Now, I am on this point. My am-
endment wants to create two catego-
ries of prosecutions. As far as the
first category, namely, such of the
cases which have already gone before
the Shah Commission, they can cer-
tainly go before the Special Courts,
because they have had one vetting, at
any rate, have gene through the muil.
But such of the prosecutions which
will be as a result of investigations
conducted by the Government through
its agencies, for those prosecutions
there need not be any declaration and
they may be processed through the
ordinary courts of law, That is what
my amendment seeks to do. If this
amendment 18 not there, perhaps the
Government may not be enabled to
exclude the second category of cases
and they will have to issue a declara-
tion in every case. If this amendment
is accepted, they can completely ex-
clude this category of cases and they
cen allow them to go to the ordinary
courts of law in the ccuntry and only
put up such cases which have been
vetted through Commissions, like the
Shah Commission, before the Special
Courts,

o these, My amendment No, 130 cons
cerns the delétion of the follewitig
words:

“AND WHEREAS investigations
conducted by the Government
through its agencies have aiso
disclosed similar offences committed
during the period aforesaid;”

According to me it will serve my
pelitical purpose if this is there be-
cause this gives me ground poasibly
for a writ of mandamus for launch-
ing of the prosecution against cer-
tain persong but what I want to high-
light 1s that the Government sesms
to take this House for granted. Here
is an assertion that the investigation
conducted by the Government through
its agencies have alsc disclosed simi-
lar offences committed during the
period aforesaid. Has the FHouse been
told anything about this? How many
offences have been disclosed? What
are the cases. We are now subserib-
ing to a statement of facts that Gov-
ernment conducted investigations and
as a result of these investigations
something prima facie has come and
that a Bill i3 being framed on the
basis of that. Is it not fair and just
to the Parliament that they tell us.
I do not want them to tell who the
accused are but something there must
be. There is absolutely nothing at
all. Is it fair to this Parliament, I am
asking? The House is being taken for
granted.

Secondly, Sir, this is an adopted BIll,
A Bill moved by a private Member
is being adopted by the Government.
I am asking: How is it Mr, Jethmala~
ni who moved this Bill came to know
there and prima facie case wag establl~
gations, prima jacie evidence was
there and prima facie cas was estahlis
shed? How is it that Mr. Jethma-
lani came

malani, how is it that the Goween
ment cavnet oonoyumieste that infer.
mution fo- this House? Ave you
treating Mr. Jethmalanl, a member of
this House on a basis distinet from
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the rest of us, on a plane higher than
the rest of us? Mr, Jethmalani brings
forth the Bill telling that the Govern-
ment made Investigations and Gove
ernment came to the conclusion and,
therefore, he has brought forward ihe
Bill. The Government comes forward
and adopts the Bill Government
does not tell the basis of thiz asser-
tion and this House has to pass this
Bill without knowing about the de-
tajls of any of these investigations.
Something, at least for formality's
sake there must be as to what do you
mean by this assertion. Whether that
is correct or not is a different matter
but do you not owe it to the House
to the tell as to what these investiga-
ticng are and what are the offences.
You speak about similar offences.
What do you mean by similar offen-
ces? Does it mean the same offences
as found out by the Shah Commis-
sion or offences different from that?
What exactly are the offences? I
would call upon the Government lo
tell us what they mean by similar
offences—whether offences  distinct
from the offences found out from Shah
Commission. You must tell us. How
many cases have you investigated?
How many are different from the
Shah Commission’s? If you sre in a
position to say, you must tell us
about this, before you ask us to subs-
cribe to this sort of assertion. This is
my submission. The Government
must not take the Parliament for
granted. The Government must not
take the legislative authority of this
Parliament for a ride. Government
hag committed a gross act of impro-
priety in passing on this information
to Mr. Jethmelani and in keeping
that information away from the rest
of us. This is a very serious miatter.
1 wanted to Thighlight this matter.
That is why 1 have given notice of
this améniment.

Coming now to the vther thing, Siv,
iy friend Mr. Kemath haes talked in
gtent detall: ebout it. Other hon,
Mombers ‘have talked in goebt detail
shout it. Theve must be some felicity
ot language ang phrasing of any law
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that we pass. Does it #it into the con-
oept of a  legislative eninctn
ment that we are accustomed fo?
When you make this sort of
assertion bere, is it really a sfate-
ment of fact or of law? That is what
1 am asking. Mr. Fazal Ali, in his
judgmenti made certain observations.
This has been mentioned in the Sup-
reme Court judgment. I have got
Mr. Fazal Ali’s judgment before me.
He has mentioned all this, not by
way ol describing what exactly was
done during the period of the emer.
gency at all. He has summed up the
whole thing and he has said these
things happened. He has said this;
It is one thing for the judgment to
give the descriptive statement of
certain things that had happened and
it is another thing putting it inte ‘he
preamble of a legislation. I just can-
not understand this. You say, ‘Civd
liberties were withdrawn'. What 1s
this? 1 just cannot understand how
‘civil liberties’ can be withdrawn,
Civil liberties can be curtaiied. Civil
liberties can be suppressed. Ciw:l
liberties can be circumscribed. Where
is the question of ‘withdrawal of
civil liberties’? What is the civil l-
berty as distinct from the fundamen-
tal right? Civil liberty is spelt out
in the Preamble of the Constitution,
Civil liberty is a natural liherty and
as a natural right of the citizen, as
per the judgment of the Supreme
Court. They got merged in the fun-
damental right. Thisz is what the
Supreme Cowxt has said, "What ig it
that you say here as fundamentiil
right here? Do you mean fhis 18
different fromi that fundapiental
right? What do you mean by saying
‘withdrawal of civil lberties't And
onte you ‘withdraw it, wﬁﬁ
bask? ‘'You zay! w8
it. Who is giving it “ehitoreup-
tions) You may put anything here as
yoit like, I ‘ém not botheved abeut il
But thit is net the way of doing Il
‘That is what I gay. And then you say
‘Fundamental rights of the people

were Sudp ti.'r,‘" Mf X .,;f‘«'g ton
in law is, -only the right ie.move the
cbukt for the enforcewent 'of ' tunds-
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suspended, That
The fun.
right is not suspended at

all, except for Article 19. And that
only, for the purpose of legislative
enactment, not otherwise. Your right
to enforce fundamental right by a
judicial process gets suspended by a
Presidential Proclamation. Funda-
mental rights are mnever suspended.
Enforcement of fundamental right
alone is suspended. Here in the law
you are saymg ‘Fundamental rights
were, suspended’. Could you net be
more precise? Could you not be
more practicall and coyrect in the
assertion of the consequences of this
thing? This is just what I am ask-
ing you. Then you say: ‘Judicial
powers were crippled to a large ex-
tent’ What do you mean by this, vy
saying, ‘Judical powers ‘were crippl-
ed'? Was it that by some enactment
the judicia]l powers were curtailed?
Or, 18 it by arm-twisting, the judi-
ciary was forced to write some judg-
ment? What exactly is it that you
are meaning? If it is as suggested
by Mr. Jethmalani when he made a
speéch that by arm-twisting judicial
authorities were made to write such
and such judgments 1t that is what
you mean, then, you are giving cre-
dence to the position that the judi-
ciary in this country is liable to oe
arm-twisted, If on the other hand by
certain enactment some laws were
held to be beyond the reach of
the judiciary, are you not doing the
gantp thing by the same Act? Here you
siy, & particular declaration shall ve
hevoid attack by the judiclary. We
‘hayve woved an umendment against
#t. You sre asserting that the judi-
shall not come {n the way of
invalidating your declaration. The
Stipreime Court warned you that this
is absolutely inIructuous, that the
court will extend its arm % any
declargtion, if it is dome arbitrarily.
Mevertheless you have written this
into the law, And you say that the
judiclary is cripplad. It it is arm-{wist-

Bhushiin mentioned a particular case
here about the promotion of Mr, Vohrs
and all that,

MR. SPEAKER: Let ug not go on
ifrom one to the other.

SHRI C. M. STEPHEN: That is ne.
cessary, Sir. These are statements
befcre the House. I am not saying
anything beyond that. What he said
was this, A decision was taken. The
decision was withheld. Why? Be-
cause, the trial in the Kissa Kursl
case was in an advanced stage, Was
that the only case at an advanced
stage? Were there not other cases at
an adYanced stage? If there wera gther
cases in an advanced stage, would they
not be a bar for promotion? Why ad-
vanced stage in this case along must
be a bar to promotion? Therefore, you
are taking one case apart. You are
discussig with the Chief Justice of
Delh: saying, this case is in an ad-
vanced stage; if pvcmotion takes place,
1t will bar it. The result is: You tell
the magistrate or judge. whoever it is,
here is a promotion order taken, the
order will be pronounced only after
the judgment is given, Therefore,
two things are incorporated there:
hurry the judgment so that you may
get promotion early and hustle the
trial through and give the order im~-
mediately, Because here is @ decision
taken; you are a marginal case; 20
persons are taken; one has to be from
the judiciary. Are we not intefering
with the judiciary really, interfering
in the promotion of the judiciary?
This is what is happening.

I am only saying that when there is
an emergency proclamation, certain
constitutional  consaquences  follow,
article 19 i8 suspended, Presidentia}
declaration follows suspending the
judicial remedy with respect to cer-
tain fundamental rights; ail these
necessarily follow. But you say teves
Yore emergency was clamped on the
whole country. I cannot uderstand
it. Tt is because of the existence ¢f
the emergency that proviasmdiion
takes place it is  not thiet aftér the
prociamation emergency is dlamped.
m conditions exist and pre«
& s tssusl When proclema-
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tion is issued, legal consequenceg fol.
low, Conditions of emergency were
clamped not only hy the proclamation
of emergency but by certain agitations
which took place prior to the emer-
gency. Emergency conditions were
clamped on the country not by the
Pregident of India, not by the Gov-
ernment but by the gentlemen sitting
on that side. You clamped emergency
on this country; it is a fact.

MR. SPEAKER: You have dealt
with that argument.

SHRI C. M. STEPHEN: Therefore,
I am only gaying that these are fac.
tual misstatements which are abso-
lutely unnecessary for the purpose of
thig law. It woulq have been enough
if you say. during the period of emer-
gency offences ware committed. T'he
descriptive thingg are factually in-
correct and legally meaningless as-
sertions and they have complete}y
disfigured this law. My pleadings will
be of no avail because there 1s &
cyclostyled answer to everythig that
was said: no, no, no. 1 am prepared
to receive that cyclostyled answer,
but let me go on record that in this
act of disfiguring the statute book of
this country, in this act of disfiguring
thig particular law—we are not a party
to that at all-we have pointed out to
you that you ghould correct it. It is
absolutely incosequential whether you
accept our pled. ZLet it not Ye said
that it was not pointed out to wou; it
is pointed out to you not by me only
but by Mr, Kamath plso that you
should correct it; you can see. It is
pointed out by everybody, even
from friends in your own benches,
But here is a Minister, here is
a Government which says: what I

MARCH 9, 1909

Bpecial Costity Bt ° 498

conduet and so I moved thew
amendments and press them,

THE MINISTER OF HOME AP.
FAIRS (SHRI H. M. PATEL): T sm
sorry thai inspite ¢f Mr. Stephen's
desire that T should be different from
what I am, I propese to deal with
each matter on it merits and not
just oppose or accept anything for
its own sake, I do appreciate Mrs.
Parvathi Knishnan's great desire
that I should so function......

(Interruptions).

MR. SPEAKER: Mr. Sathe, we bad
a quiet time in the morning.
SHRI VASANT SATHE

I Like him.

SHRI H. M. PATEL: I am 50 glad
Mr. Sathe says he lLikes me. I would
be grateful i1f he will demonstrate his
Lhking for me by keeping absolutely
quiet.

MR. SPEAKER You are asking for
the impossible!

SHRI H, M. PATEL: I am unayle
to accept the amendment 3--7 moved
by Shri Narasimha Reddy. (Inter-
ruptions)., Unlike my other friends
like Shri Shankaranand, I try to be
as brief as possible. If you want
elaborate reasons and the kind of
language Mr. Shankaranand used, I
can also do it, but is it necessary for
me to imitate those things? Where
there has been 2 real and honest
research done, I am willing to congi-
der it, That is what Mr.
hag done. Mr. Hari Vishnu Kamath
has really taken the trouble to study
and to see whather the words really
carry the proper ficance. Since
be has taken gall that uble
found that in some places we
erred, that is to. say, the wonds
have used have not carried the mean~

I am prepared to acrept his smend-
ments, For instance, in

No'u, he 'ay,) “Ml‘l‘
omit Thave'”. Obvioualy it iz Ted
Engish. So, 1 actept the anvend
ment. In Amendment No. 48
says, “Page 1, line 14, for “widirids”
substifute “curtellad’™ I think it i»
o improvement and T think I cunnot
but acoept it. Next, in amendment

(Akola):

E

L&
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Na. 47, be hays, “Page 1, line 1, for
‘on the presa was placed’ substitute
‘was imposed on the press’.” It is
obviously a clear improvement and
I accept it. He then goes on to say
in amendment No. 48, “Page 1, line
15, (1) after ‘plaved’ insert “,* and
(li) omit ‘and’'”. This is linked with
amendment No. 50 and I accept it.
Then he says in amendment No, 49,
“Page 1, line 16, for ‘crippled to a

large extent’ substitute ‘severely
crippled’”. It is a clear improve-
ment, particularly when two lines

ahead it is said ‘to a great extent’.
Therefore, it is definitely an 1m-
provement, 1 accept it, Amendments
48 and 50 go together because the
corrections are made in that way.
In amendment No. 50 he says, ‘‘Page
1, line 16, after ‘extent’ insert ‘and
the parliamentary democratic system
was emasculated’”’ Certainly that
makes things clearer and much more
positive. So, I accept that.

SHRI VASANT SATHE: The old
ICS hag prevailed!

SHRI H. M. PATEL: Mr. Sathe
was quiet until now, Now when he
has broken his quietude, he hus
done the right thing. He says that
the birds of a feather flock together.
Certainly birds of a feather do flock
together and you remain there also
becauge of that reason! In amend-
ment No. 51, Mr. Kamath says,
“Page” 2, line 1, after ‘the’ insert
‘efficient’’ Asg it §s, it reads “And
whereas it is imperative for the
fynctioning of parlismentary demo-
eracy”  Quite obviously, 'what we
meant is, it Is imperutive for efficient
apd healthy functioning. I  prefer
the wurd ‘efficlent’ rather than
‘healihy’. 8o, I acoept the smend-
ment and use the word ‘efficient’.

" Shrimati Pawvathi Keishnan was
very sloguent, I think, usderstand-
ably elogoent Leesuse you are  elos
quent when you do not have mvaek:
d‘in@lumwurn.

un.am\m Not always.

SHRF H. M. PATEL: I say thuss
because she did want me to say that.
I will produce the superlative thing.
I think, she quoted from Ruskin.
Although I have read Ruskin in my
young days, unfortunately, I do not
recollect. I did not have the oppor-
tunity of checking this particular-
thing. But I agree that everything
she said in that guotation is what I
endeavour to do, that is to say, I
produce something that really is a
good thing. She chose the word
‘super thing’.

MR. SPEAKER: That means you
accept the quotafion but not the
amendment.

SHRI H. M. PATEL: I agcept the:
quotation and not the amendment,

I would like to compliment Mr.
Shankaranand for having taken the
lengest 10 say the least. He is a very
able lawyer but when he hag nothing
to plead, then undoubtedly, it be-
comes difficult.

MR. SPEAKER: By implication
you mean to say that an able lawyer-
says nothing?

SHRI H. M. PATEL: I am afraid,
with reference to context and no-
turther.

My hon. friend referred very elo-
quently to certain expressions in the
Preamble. He veferred to the words
‘grave emergency was clamped on the:
whole country, civil liberties were
withdrawn to a great extent’ and so-
on. He considered that there were
not the proper things to do. Mo,
Stephen also said the same thing and
he sald, perhaps, I will refer to the-
same. I will certainly do what bhe
wanted me to do,

In its advice the gupreme Court has-
said:

“On January, 8, 1876, a Presiden-
Hal order wey issued uwnder Asthde
mmwwﬂuﬁomwmn
aty court for the esiforcement of
the Mupdimentsl Mghts ocoforred:
by mmmoz«umm,
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These and other measures taken

during the perlod of Emergency have

been summarised by one of us, Fasal

Alf, Justice, in the State of Rajas.
“than ang others Vs. Union of India

thus;

{1 A grave emergency was
clamped in the whole of the coun-
try;

(2) Civil liberties were wilh~
drawn to a great extent;

(3) Important fundamental
rights of the people were suspend-
ed:

(4) Strict censorship on the
press was placed; and

(6) the judiciary powers were
crippled to a large extent.”

"This is how the various measures
tfaken during the Emergency were
summarised and we have taken it from
that. The whole point that has been
forgotten by the hon. Members on the
other gide is that this particular Bill
is designed only to deal with certain
types of cases or offences committed
during a certain period. There js a
defimite reason for it. ..

SHR] VASANT SATHE: In a most
arbitrary and vindictive manner,

SHRI H. M. PATEL: I know how
difficult it is for Shri Sathe to restrain
himself.

These crimes are of a basically differ-
ent kind and for a different motiva.
‘tion, committed during the emergency,
of a certain kind, by certaln people,
-crimnes which are alleged to have been
committed during the extraordinary
period of emengency and to that
extent, there is selectivity. I regret, 1
-am not able to accept any of thuse
~amendments.

MR.'SPEAKER: I will v put the
-amendments io ihe vote, First I will
put amsndments Nos. 3, 4, &, 6 apd
*7 by Shri G. Marsimba Rbddy to the
vate of the House.
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Amenidments Now. 8, 4, B, 6 and 7 were
put and negatived.

MR. BPEAKER: I will now put
amendments Nos. 45 %o 51 by Shri
Hari Vishnuy Kamath, which have been
ascepted by the Government, to the
vote of the House.

The question is:
‘Page 1, line 3~

omit “have” (45).
Page 1, line 14~

for “withdrawn” substitute “cur~
tailed” (46).
Page 1, line 15,—

for “on the press was placed”
substytute “was imposed on the
press” (47).
Page 1, line 15~

(1) after “placed” insert “.

(ii) omit “and” (48).

Page 1, line 16—

for “crippled
substatute—

to a large extent”

“severely crippled” (49).

Page 1, line 16,~~

after “extent” msert “and the
parliamentary  democratfic system
was emasculated;” (50).

Page 2, line 1, —
after “the” insert “eficient” ’ (51),

The motion was adopted.

MR. SPEAKER: 1 will now put
amendments Nos. 556 ang 58 by §bri
M. Kalyapasundaram to the vote of the
House,

Amsniments Nos, 85 and 56 were ~
Pt angd negatived,

MR. SPEAKER: T will now put
amendment No. 61 moved by
Parvathi Krishnan to the vote ot the
House. The question s .

“Pﬂ“ 13— re o
mf m 1-65 W‘, -y *1‘
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“AND WHEREAS the commis
sion of such offences ag have been
brought to light by the varlous
Commissions appointed under the
Commissions of Inquiry Act, 1852
as aforesaid may also be commit-
ed in future, with or without any
Proclamation of Emergency.” (61).

The Lok Sebhua divided:

Divigion No. 5] {1444 hrs.

AYES

Balakrishniah, Shri T,
Bhakta, Shfi Manoranjan
Bonde, Shri Nanasahib
Chandrappan, Shri C. K.
Chettri, shri K. B.
Dhondge, Shri Keshavrao
Doley, Shri L. K.

Engti, Shri Biren

Faleiro, shri Eduardo
Gogoi, Shri Tarun
Gotkhinde, Shri Annasaheb
Jeyalakshmi, Shrimati V.
Kidwai, Shrimati Mohsina
Krishnan, Shrimati Parvathi
Kunhambu, Shri K.
Lakkappa, Shri K.
Mallanna, Shri K.
Mallikarjun, Shri

Mane, Shri Rajaram Shankarrao
Mirdha, Shri Nathu Ram
Mohain, Shri F. H.

Nuidu, Shri P. Rajagopal
Nair, §tmi B. K

Nair, Shri M. N, Govindan
Narayana, Shri K. 8.
Pajanor, Shri A, Bala
Pate]l, §hri Ahmed M.
Patil, Shri 8. B.

Palll, Bl Vijeykumar N,
Poojary, Shri Janardhana

Pradhani, Shrl K.
Rejan, Shri K. A.

Ramalingam, Shri N. Kudanthal

Rao, Shri Jalagam Kondala
Rao, Shri Pattabhai Rama
Rath, Shri Ramachandra
Ravi, Shri Vayalar

Reddi, Shri G. S.

Reddy, Shri K. Vijaya Bhaskara

Sangma, Shri P. A.
Sathe, Shri Vasant
Shankaranand, Shri B.
Shinde, Shri Annasaheb P.
Shive Shankar, Shri P.
Shrangare, Shri T. S.
Stephen, Shri C. M.
Sudheeran, Shri V. M.
Sunna Sahib, Shri A,
Thakur, Shri Xrishnarao
Thorat, Shri Bhausaheb
Tulsiram, Shri V.
Venkataraman, Shri R.
Venkatasubbaiah, Shri P.

NOEg

Abdul Lateef, Shri
Agrawal, Shri Satish
Ahuja, Shri Subhash
Alhaj, Shri M. A. Hannan
Amat, Shri D.

Amm, Prof. R. K.
Asaithambi, Shri A, V. P.
Bahuguna, Shri H. N.
Bahuguna, Shrimati Kamala
Balak Ram, Shri

Balbir Singh, Chowdhry
Beldev Prakash, Dr.
Bateshwar Hemram, Shri
Berwa, Shti Ram Kanwar
Bhagat Ram, Shri
Bhanwar, Shri Bhagirath
Bharat Bhushan, Bhyi
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Bhattacharya, Shri Dinen Mahals, Shri K, L.
Borole, Shri Yashwant Mahi Lal, Shri

Bosu, Shri Jyotirmoy
Burande, Shri Gangadhar Appa
‘Chand Ram, Shri

Chandan Singh, Shri

Chandra Pal Singh, Shri
Chaturbhuj, Shri

Chaturvedi, Shri Shambhu Nath
Chaudhury, Shri Rudra Sen
*Chauhan, Shri Nawab Singh
Chavda, Shri K. 8.

Chhetri, Shri Chhatra Bahadur
Dandavate, Prof. Madhu

Dave, Shri Anant

Desai, Shri Morarii

Deshmukh, Shri Ram Prasad
Dhara, Shri Sushil Kumar
Dhillon, Shri Igbal Singh
Dhurve, Shri Shyamlal
Digvijoy Narain Singh, Shri
Fernandes, Shri George
-Ganga Bhakt Singh, Shri
Ganga Singh, Shri

*Gattani, Shri R. D,

*Ghosal, Shri Sudhir

‘Godara, Ch. Hari Ram Makkasar
‘Gore, Shrimati Mrinal

Goyal, Shri Krishna Kumar
Guha, Prof. Samar

Gulshan, Shri Dhanna Singh
Gupta, Shri Shyam Sunder
Halder, Shri Krishna Cbandra
Harikesh Bahadur, Shri
Heera Bhai, Shri

Jaiswa?, Shri Anant Ram

Kamath, Shri Hari Vishnu
Xar, Shri Sarat

Kisku, Skri Jadunath

Kundu, Shri Saemarendra
Kureel, Shri Jwala Prasad
Xushwaha., Shri Ram Naresh
Lal, Shri S. 8.

Machhand, Shri Raghubir Singh

Maiti, Shrimati Abha
Malik, Shri Mukhtiar Singh
Mandal, Shri Dhanik Lal
Mangal Deo, Shri

Mankar, Shri Laxman Rao
Mehta, Shri Prasannbhai
Modak, Shri Bijoy
Mritunjay Prasad, Shri
Mukherjee, Shri Samar
**Naik, Shri S. H,

Nathu Singh, Shri
Nathwani, Shri Narendra P.
Negi, Shri T. 8.

Pandeya, Dr. Laxminarayan
Pandit, Dr, Vasant Kumar
Parmer, Shri Natwarlal B.
Parulekar, Shri Bapusaheb

Patel, Shri H. M.
Pate], Shri Meetha Lal

Patel, Shri Nanubhai N.
Patidar, Shri Rameshwar
Patil, Shri Chandrakant
Patnaik, Shri Biju

Pipil, Shrl Mohan Lal
Pradhan, Shri Amar Roy
Raghavendra Singh, Shri
Rai, Shri Gauri Shankar
Rai, Shri Narmada Prasad
Rai, Shri Shiv Ram
Rakesh, Shri R. N.

Ram, Shri R. D,

Ram Dhan, Shri

Ram Kinkar, Shri

Ram Kishan, Shri

Ramachandra, Shri P.
Ramji Singh, Dr.

Rao, Shri Jagannath
Rathor, Dr. Bhagwan Dass
Rodrigues, Shil Rudolph
Saha, Shri A. X.

Sai, Shri Larang

Szini, Shri Manchar Lal

**Wrongly voted for NOES.
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Samantasinhera, Shri Beimacharan
,Saren, Shri Daulat Ram

Sarda, Shri 8. K.

‘Batapathy, Shri Devendra
Satya Deo Singh, Shri

Ben, Shri Robin

‘Shakya, Dr. Mahadeepak Singh
Shastri, Shri Y. P.

Shejwalkar, Shri N, X.

8heo Narain, Shri

Sher Singh, Prof

Sheth, S8hri Vinodbhai B.

Shiv Sampati Ram, Shri
Shukla, Shri Chimanbhai H.
Shukla, Shri Madan Lal
Sikander Bakhat, Shri

Binha, Shri Purnanrayan

Sinha, Shri Satyendra Narayun
Somani, Shri Roop Lal
Suman, Shrj Ramji Lal

Suraj Bhan, Shri

Tirkey, Shri Pius

Tiwarj, Shri Brij Bbushan
Tripathi, Shri Madhav Prasad
Wlﬂ' Shri Om Prakash
Vajpayee, Shri Atal Bihari
vma Shri Ravindra

Verma, Shri Brij Lal

Verma, Shri Chandradeo Prasad
Verma, Shri Raghunath Bingh
Yadav, Shri Ramjilal

Yadav, Shri Vinayak Prasad
Yadav, 8hri Roop Nath Singh

MR, SPREAKER: Subject to correce
tion, the result** of the division is:
Ayes 58, Noes 138,

The motion was negatived,

MR. SPEAKER: I take it that you
are not pressing your other amend-
ments.

SHRIMATI PARVATHI KRISH-
NAN (Coimbatore): No, hecause
they are only consequential,

MR. SPEAKER: Hus the hon.
Member the leave of the House to
withdraw her Amendment Nos. 62, 63
64 and 1237

SEVERAL HON. MEMBERS: Yes.

Amendments Nos, 62, 63, 64 gnd 123
were, by leave, withdrawn,

MR. SPEAKER: Now I come teo
Mr, Kamble's amendments,

SHRI B. C. KAMBLE (Bombay
South-Central); I am not pressing
them.

MR. SPEAKER: Hag the hon, Mem-
ber the leave of the House to with-
draw his Amendments Nos, 73, 74, 76,
77 and 78?

SEVERAL HON. MEMBERS: Yes.

Amendments Nos. 13, 74, 18, 77 and *
were, by leave, withdraun.

MR. SPEAKER: Now I will put Mr.
Shankaranand’s amendments Nos. 89,
80 and 92 to the vote of the House.
Amendments Nos. 89, 80 and 92 were

put angd negatived,

MR. SPEAKER: Now, I will put
Mr. Venkataraman’s amendments Nos.
109 and 110 to the vote of the House,

Amendments Nos, 109 and 110 were
put and negatived,
MR. SPEAKER: Now, I will put
Mr, Alagesan’s amendment No. 129 to
the vote of the House,

Amendment No, 129 was put and
negatived.

MR. SPEAKER: Now, I will put
Mr. Stephens amendments Nos. 130
and 131 to the vote of the House.

et = em——

oThe

ving Members also recorded their Votes:

following
AYES; Shri G. Mallikatjuna Rmo, Shri M. Bhceshma Dev, Shri 8. H.

Yinike,
NOXS: 6bri K. Prakush,

v
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Amendments Nos, 130 and 131 were
put and negatived,

MR, SPEAKER: The guestion js:

“That the Preamble, as amended,
stand part of the Bill.”
The motion wag adopted.

The Preamble, ag amended, was added
to the Bill,

MR. SPEAKER: The guestion is:

“That the Title stand part of the
Bill.”

The motion wag adopted,
The Title was edded to the Bill.

THE MINISTER OF HOME AFF-
AIRS (SHRI H. M, PATEL): I beg
{0 move:

“That the Bill, as amended, be
passed.”

MR. SPEAKER: We have taken a
good deal of time. Therefore, I am
restricing the third reading speeches
to five minutes.

Motion moved:

“That the Bill, as amended, be
passed.”

SHRI C. M. STEPHEN (Idukki):
I rise to oppose this motion, and to
plead with the House that the Bill
may not be passed.

I have got seven remsong to appose
this Bill, One is that the Bill was
in castuous in its conception, hybrid
in jts incubation, and rather grotes-
gue in 1its consummation. It has taken
a course which this House is practi-
caliy unfamiliar with. A very im-
portant Bill like this, ag I mentioned
in my speech in the first instance,
was brought to the House by a pri-
vate Member. This js a matter in
which policy questions were involved,
The Shah Commission wag appointed,
and its report was placed on the Table
of the House. Declarations were
being made from time {0 time that
action would be taken in the light of
the report of the Commission, There
was nothing forbidding Government
from coming forward with a legisla-
tive measure, but it was left to a pri-
vate Member who, unfortunately, had
earned, T should say the reputation,

MARCH 0, 1679
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1 shall not use the word uotoriety,
of a vindictive stand mugaingt certain
persons, and who was earrying pro-
fessional activity as an advocete with
regard to this in the different courts,
It was unfortunate that such a person
came to this House in pursuit of his
professional activity if I ma say so,
with a Bill, rather than the Govern-
ment. So, at the very beginning the
Bill was vitiated in this manner, It
was not a straightforward Bill that
came up,

Even if the Government accepted
the spirit of the Bill, they should
have put their law department to
action. They should have framed a2
preper Bill, properly phrased, and
our legisiative department is mnot
mmefficient in that respect. They are
framing perfectly good laws, they are
using precise phrases, It is the
Parliament of India which is passing
a Bill, and 1t is taking a place in the
statute-book. As was mentioned by
everybody, cutting -across party
labels, this is a clumsily phrased
Bill, shabbily drawn up, a Bill which
any legislative forum will be ashamed
of owning. I am not speaking of the
contents of the Bill, but of the phras-
ing, the language cf the Bill, the way
in which it has been drawn up.

SHRI JYOTIRMOY BOSU (Dua
mond Harbour): What about the
Thirtyninth amendment?

SHRI C. M. STEPHEN: The Legis-
lative Department was kept awas.

Thirdly, it took a very unusual
course of a reference to the Supreme
Court. 1 expressed my apprehension
at that time by a letter to you
saying that it was interferente with
the legislative functioning of the
Members of Parliament. You, in
your wisdom, ruled it out saying thit
under article 143 the President bas
the power, and that it does mot come
in the way. But how has it happes-
od ultimately? The Supreime Court
gave the opinion and heze comuss the
Home Minister saying that 1€
Supreme Court hae said'ft. I h"";
nothing more than that to s8¥-
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won't change anything in the law ba
cause that has passed muster in
the hands of the Supreme Court.
“We have been taken as a sort of
rubber stamp.,” The Supreme Court
became the Legislative Chamber and
we became the approving Chamber
and this impression of the Supreme
Court having expressed the opinion
has been hanging on the head of the
Members of Parliament, when they
were legislating, so much so that the
constitutionality was net gone into
freely, the phrases were not discuss-
ed freely and the Government did
not keep its mind open freely say-
ing that the Supreme Court has said
about it, nothing more is to be sald
about it. This i3 the third matter on
which I have got serious objection.
The legislative process was  very
wrongly conducted and there was
absolutely no reason for referring
this matter to the Supreme Court
and if they made it, the fact ihat out
of the seven Judges who gave the
judgement, two Judges said that this
is constitutionally invaliy did not
prevail with the Government. After
all, it is not like a judgement being
given in a case where there is a list,
it is an opinion being given and the
opinion given by two Supreme Court
Judges was that this is constitution-
ally invalid and they warned you
that if you are going to pass this, you
may have to face the same danger
that you are trying to avoid viz, run-
ning against a challenge, against the
constitutiona! validity of this BIilL
After having gone to the Supreme
Court, you should have taken that
opinion also into consideration and
should have rectified the Bill in
such a manner as tc keep it beyond
reproach.

Having gone to the Supreme Court,
there is a parficulay clauge, with

expressed s opinion, that is to shy,
clause B(2) where they say that no
cotirt ahall call in guestion & decla-
ation made under clauge 5{1), This
what the Supreme Court sgys:

5"'1

“Sub-clause (1) of clause (5) pro-
vides for making of the declaration
by the Central Government, while
sub-clause (2) provides that such a
declaration shall not be called in
question in any court Though the
opinion which the Central Govern-
ment has to form under clause §5(1)
is objective, we have no doubt that
despite the provisions of sub-clause
(2), it will be open to the judicisl
review at least within the limits
indicated by thig court in Khudi-
ram vs. State of West Bengal,
where it was observed by one of
us, Justice Bhagwati, while speak-
ing for the court, that in a Govern~
ment of law, there is nothing like
unfettered discretion immune from
judicial reviewability, The opinion
has to be formed by the Govern-
ment, to say the least, ratiorally
and in a bong fide manner.”

In effect they have said that this
is not going to prevail against the
judicial review, Nevertheless, they
have retained it. They have refused
to accept an amendment that it may
be deleted. Therefore, the Supreme
Court ig quoted where iy suits them
and where it does not, the Supreme
Court is discarded, This is how the
Bil] has taken shape,

Now the most abnoxious part of
the Bill is with respect to the ap-
pointment of the Special Court, Dif-
ferent propositions have heen put for-
ward here. Mrs , Parvathi Krishnan
moved an amendment that the ap-
pointment be made by the Chief Jus-
tice of India, They have rejected it.
Another amendment was proposed
that the President may make the ap-
pointment in eonsultation with the
Speaker and the Chairman of the
Rajya Sabha, but they have rejected
it also. Different “proposaly were
put forward. But all of them ‘were
rejected. Even the proposal that the
Chief Justice of India may make the
appointment has been rejected, They
stand strongly by this thet they muat
have the right fo make the appint-
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ment: That ig 8 sort of course which
has been attacked by the Supreme
Court Judges saying that this is a
handpicked method and this will not
be conducive to justice,

They are for expeditious trial. I
remember, when we passed a Bill, an
amendment to the Representation of
People’s Act, it was attacked saying
that it was tp save Mrs, Gandhi and
that it was for one person. Here is
another Bill, the reverse of it. If an
amendment of the Representation of
the People’s Act, according to them,
wag for gne person and not for any-
hady else and, therefore, they attack-
ed it, here is a Bill, the reverse of it,
to vindictively victimise one person.
This is a one-person Bill For one
person, the circuitous precess i being
gone into. Even this Government was
hesitany to touch it. An adventurist
like Mr. Ram Jethmalani’s interven-
tion was necessary to initiate the
whole process, They just adopted it;
they are now keeping it on to them.
Expeditious disposal ig what they are
aeking. They are noy going to get it.
At every stage, the Bill will have to
be sttacked; the pravisions will have
to be challenged; the writ petitions
will have to be filad; the anveals will
have to be filed. It is all because the
motivation is bad, because you are
making a distinetion between person
and person, between accused and ac-
cused and bécause you are making
out of this Bill an instrument of op-

have to be resisted and it will have
to be countered.

"This is not the end of the matter.
It is mot going to be the end of the

matier, At every stage, it will be
oppesed; st every the persecu-
tian will be faced
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peded inte passing this sort of an ing.
trument for victimisation and oppres-~
ston. I avail of this opportunity %o
€0 on record that we oppose the Bill;
only to say that we wash our hands
off thig act of sin and thir violation
of the sanctity of Parliament,

With these words, I oppose this
Bill strongly, -

SHRI M. N. GOVINDAN NAIR
(Trivandrum): Mr. Speaker, Sir, we
are supporting this Bill, When amend-
ments were moved for sending the
Bill to a Joint Committee, we did
not support it. When we moved some
amendments to improve this Bill, it is
unfortunate that our Home Minister
could not accept them.

As everyone knows, this Bill was
fathered by Mr, Ram Jethmalani. ..

AN HON. MEMBER: Motherad.
MR SPEAKER: He is from Karala.

SHRI M, N. GOVINDAN NAIR:
Ley it be “mothered”. Though the Mi-
nister of Parliamentary Affgirs has
kept the Adoption Bill in cold slorage,
he gave an exemption ta the Home
Minister to adopt thisx Bill. Then,
there is a  doctor to nurse ¥t—Mr.
Shanti Bhushan, Unforiunately, he
was on a sick bed. That iz why a
Bill like this has come this wey.
When somebody tries to improve it.
I canmot undarstend why they ml:i
oppose it.

15,00 hrs.

Many things have been raised here
If they had accepted our amepdment
that the Chief Justice of Indla meY
sppoint a judge, much af it eould
have gone mumpanm:t
amendment moved
eloquently and srgmed  wWes
that the b} uh.:‘gﬂ nat _pestsict
it 40 thoee y

wnm%ml:

2o A
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experience, we oan forsee that
such a situation cen ariee even in
the future. In that case, sheuld there
be another Bill? So we said that in
#pse & similer situatiop arises, you
should provide for future purposes
8ls0. T cannot understand why they
could not aceept it. So, very two rea-
sonable amendments which would
have improved the Bill very much
and which would have taken the wind
out of the sails of the Opposition has
been rejected by the Hon, Home Mi-
nister. I know he has been suddenly
called upon to handle thig portfolio.
He has interested in calenlating the
revenue; that wag his job when he
wag in Finance, but suddenly he was
called upon to handle this.

Now, by the rejection of our amend-
ments you are going to be forced to
discuss this Bill again, I am quite
gsure these twop reasonable amend-
ments which were put forward, will
get accepted by the other House and
then, again, you will have to bring
this Bill here. For rejecting these two
amendments if you are going to have
a Joint Bession, people will laugh at
you,

I know my appeal will have little
effect on the Home Minjster, When
they arg nte guided by reason but by
Passion they may not pay any
heed ta thiz guggestion but gtill, even
et this Just minute, T again appesl to
you to gocept these fwo amendments,
improve thix Bill and see that it gets
accepted, and you can go ahcad without
Unnecepsary .

SHRI M. RAM QOPAL REUDY

the Bill tooth and nail It
we can take steps to thwart this mons-~
trous Bill

PROF. P. G. MAVALANKAR (Gan-
dhinagar): Mi. Speaker, Sir, ] rise to
support this Bill at this third reading
and last stage. But I must say at the
outset, that 1 do say =0, adding that my
support is qualified. Had I occasion
to express my views claborately at the
second reading stage, perhaps I would
have gone in detail into the wguments,
but time did not permit me, nor does
procedure permit we now at this stage
to go into details. But I want to go on
record that although I did not pertici~
pate in the two Divisions last week and
the Division a little while ago today, I
do agree and endorse the spirit of the
amendments and, bad I spoken at the
second reading, I would have certainly
voted on those amendments. Buf
having failed to speak, 1 did not want
the debate to show that without speak-
ing I voted, and that is why 1 did not
vote,

1 support this Bill because the heart
of the matter is, as has peen put down
by the Minister himself in one simple,
short sentence ‘judicial determination
with the utmost dqespatch’. Thet is
what he wanis—because of the specjal
nature of the offences. I agree. Byt
my difficulty is that the Bil} doeg not
go well enough and Joes not go far
enough. The point iz that anybody
who reads this Bill with or withgut the
Pmergency experience will find the Bill
smacking of an element of political
vindictiveness and a kini of $'t-for-tat
attitude which goes not augur well
for my friendg in the Janata Party
who, in any case, seid that they would
not repeat a single thing whish was
bad which Mrs. Indira Candhi did.
Then why are they repeating what my
friend, the Leader of the Oppomilon,
has ssid* That is, wne particufar
Constitution Amendment Bill wae
wrong hecxuse it dealt with one indivi-
dual. Then this Bl  also o
the of it degls with some

uals dise, substantially desih
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with one individual only. My esteem-
ed friend, Mr. H. M. Patel, sitting on
these Benches with me here those davs
made g number of speeches against the
Emergency and against those provisions
ag I did at that time, Has he forgotten
the spirit of those comments? Has he
now changed his attitude because he
happens t0 be on the Treasury Ben-
ches? 1 cannot change my opinion, 8s
I am an independent, and I am com-
mitted to my conviction. Thereidre, I
sgy, they cannot repeat the kind ol
vicious follies which wny {rend, the
present Leaders of the Opposition and
his Party did when they were in power.
I wish, my friends belonging to Cong-
ress-I had not said many of the harsh
things against this Bill in the language
in which they said because, snly g little
while ago, just three vears hack, the)
did many more atrocious things in this
very House with the supvort of them-
selves when we were opposing those
very things. Bui I will not go into
those details now. The time is very
limited, T only want to suggest this. I
am not one of those who can trust any
QGovernment with this kind of power.
It Government says that this is limvited
to a particular period, then I suspect
that they have an intention to spare
some of their favourites who riay also
come under the purview of this kind
of thing. [ cannot say that Congress-1
cannot be depended uvon Lut the
Janata Party can be depend upon,
any Party coming to power, for thatl
matter, even Independents coming to
power. ..,

MR. SPEAKER: I douht that—Inde-
pendents coming to power.

PROF. P. G. MAVALANKAR: Theo-
retically speaking. That will never
happen, God forbid!

But why I do I say this? I say this
beceuse it is inherent in 5 democratic
system that power must be distrusted
and absolute power must pe gistrusted
ebsolutely. This Bllj tries to give a
certain type of absolute power in the
bands of the Specinl Cowrts. I want
that power to be used against all the
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defaulters and not only against defaul-
ters of a particular kind. That is why
I say that it is bad,

Two more points, and I wilt finish.
When anything has been estahlished as
prima facie wrong by a Commisston
under the Commission of Ingairy Alt.
1952, which, I suppose, it headed by a
judge most of the times, when a judge
of the Commission says that the fault
is there prima facie, then no Govern-
ment should have the option of saying,
‘Some of these we will send, and some
we will not. They must send all of
them if they are prima facie establish-
ed by the judicial Commission. Let
the person found guilty prima facie by
a judicial Commission exonerate him-
self in a Special Court.

Lastly, anything giving veremphas:s
to the Government of the Jay, whether
Janata Party or Congress-I or gny other
Party, is to be suspected because if you
say that the appointment will be made
by the Government and roncurred 1n
by the Supreme Court Chief Justice,
you have given only s veto power, and
it will be very very difficult for the
Chef Justice to go against the Govern-
ment's selection or nominee, T would.
therefore, like them 1o prove their
bona fides by coming forward and say-
ing. ‘Allright the appointment will be
made from among High Court judges
by the Chief Justice of the Supreme
Court and that will be final, that will
he the end of the matter’. Tf that 18
done, I would say that it 1s very goodt

One final sentence, Why dig f start
saying, ‘1 endorse this BUr? It 18
because lawlessness of *he ‘ing which
was perpetrated on this Country bel-
ween 1975 and 1977 was unprecndented
and it has to be punished, if they 27
innocent, they can also fingd {hengeelve
innocent in a Special Comr}. But n°
vested interests can ba given 40 20¥
body, 1 mesn VESERD rteregis? N0
vested interests can ke with aybo%’
for delaying justice, The Specie
Courts Bill is good because uch vestel
interesty are withdrawn. Therelor©

make this appesl to my Ipiend
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Home Minister whom 1 respect and
honour because of his erudition and
bacguse of his good nature: of course
sometimes he is very inflexible, some-
iimes he is very rigid! I aopeal t0
Tum in the name of democracy. I
appeal to him to at least give and as-
surance on the floor of the House to.
day that will bring forward another
Bill as early as possible to remove the
lacunae whith were poifted out by the
varjous amendments. Why do 1 say
all this” Because it is important that
when such ugly things will happen any
time, they will be dealt with urgently
and effectively It is essential and
wital for thie maintenance and enhance.
ment of Democracy and the Rile of
Law, for a cleaner and healthier poli-
tical climate and public ife and for
restoring and raising good standards
and norms of public Iife, and what is
the last but not the least important,
for rehabilitating the credibility of
Parties, the politicians and the pohty
in the minds of the people and in the
Iife of the nation at large

SHRI K. LAKKAPPA (Tumkur):
Mr. Speaker. Sir, you know thai even
at the introduction stage ..

MR. SPEAKER: You opposed it.

SHRI K. LAKKAPPA: I opposed.

Sir, the concept of Special Courts
was introduced by the Britishers in
ithe Rowlatt Act of 1919, When the
whole Congress Party then foughi for
Freedom, they opposed it. Then there
wag the Jalianwala Bagh massacre.
The same Act was opposed by the en-
tire nation during the Congress move-
ment. Therefore, the entire Congress
culture embedded with the freedom
struggle of this nation is opposed to
this kind of a black law.

To-day we are having the Congress
culture, If they have got any Cong-
ress eulture on that side, I think they
will,agtee thet this is a black law, But
here is a government that only wants
an eye for an eye and & tooth for a
tooth. Thig is @ vindictive act of the
Government which is reflocted in these
ohnpxtous bistk laws which are being

introduced and hastily brought., I am
sure they will not be sustainad by
our couris.

My Party ultimately decided that st
least thig should be referred to a Joint
Select Committee an amendment in
respect of which I bave moved, but
even that was opposed. Now, Sir, you
can understand the intention and the
venom they have and the vindictive
attitude of this government to indict
only the previous government and the
people who held offices—some indivi~
duals and a group of people,

We brought it time and again but
even ignoring the legal implications
and the legal lacunae pointed out by
the lega] luminaires both on this side
and on that side, this government is
not in a mood to accept because they
have np respect for rule of law. If they
had any, they would have referreq the
matter to a Select Committee, When
Mr Kamath pointed out so many de-
fects, he has accepted one amend-
ment...

MR. SPEAKER: No, no. He has ¢-
cepted 7 amendments,

SHRI K. LAKKAPPA: No, anly one,
Even though he hag accepted it in his
mind, he is in no mood to concede be-
cause they are in a hurry. They know
the law of the land. they know the
rules and they cannot bring out this
sort of vindictivness against the person
whora you are aiming at. Therefore,
they want to introduce this special
Jaw—to indict an individual politically.
How is thig kind of legislation going
to be enacted in this Parliament? Sir,
1 warn this government that utili~
mately this will go to the peaple....
(Interruptions) Ultimately this will go
1o the people’s court. The people will
face you. This is-a thing which no
crvilised nation will do, These things
happen only in countries where there
is martial law or dictatorship, Only
in such countries these things nrovail,
You have a living example in Bhuttp,
They have to face the wrath of the
puople tomorrow,
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Therefore, Sir, I would reguest the
hon. Home Minister that if he has got
atill some belief in the rule of law and
& democratic set up; then let him with-
darw it gracefully. Otherwise, he was
to face the biggest Court—People'’s
Court and he will have to face their
wrath.

So, Sir, I not only oppose this black
law. This is a black law ang I warn
again thjs government {o withdary it
gracefully t, maintain the democratic
system and the rule of law decency of
a civilised nation should not be tarni-
shed by bringing this kind of a black
law.

SHRI JYOTIRMOY BOSU (Diamond
Harbour): Mr. Speaker, Sir, the Janata
Party came here with a massive man-
date becauhe the people thoroughly
disapproved Mrs Indira Gandhi ang the
people who were behind her in bring-
ing the darkest day in this country. I
am critical of the Janata because
they had to wait for two long years to
take a proper step to bring to hook
those criminals and villaing who had
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brought disgrace to the Whdle cotntey
and humiliated the country’s imiage
before the rest of the world.

Now, I have been hearing quite plten
Mr, C. M. Sstephen talking...

AN HON. MEMBER: XKindly ask
him to withdraw these words.

MR. SPEAKER: Do not yse these
words,

SHRI JYOTIRMOY BOSU: Is it
unparliamentary?

MR. SPEAKER: No. But let yg not
do it.

SHRI JYOTIRMOY BOSU: Mr.
Stephen is saying that the Bill has
been brought to punish one particular
person. This ghows that they do not
any king of home work. I have got a
list of criminal cases registered by the
Specia)] Investigation Unit of the CVI
on the basis of the reports of various
Commissions of Inquiry appointed
since 1877. They are;

! i Shri R K. Dhawan 5 and
Shri D Sen.
Case against e o M. Indita Gandh
e ¢ Shril{n?{f'mwml;md
Shri P.'8. Bhi
8. Case against Siri P, 8. Bhinder and others.
Case against , Shri Gasidhi;
¢ w.sﬂ?r’amm;
Smt. Indira Doddy of Indirs International;
ShriD, Sen;
Shri P, S, Bhinder and others.
. Cause agaiost ShiV, Q. 8 s and;
5 e o
6. OCase aguimst . Shei Sanjsy Gandhi; '
St Bt St _
. Case agaivgt | Shri Pranab Mubhesjen -
4 suis.n.m‘mm : !
8. Tasw aguiost .

Shet Meibuindacly -
gy whey «
Shet V. . Bats

4
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‘MR, BPEAKER: You have proved
it theve ave a latge nuniber of cases,
Dan’t mention more.

SHRI JYOTIRMOY BOSU: Ninth
case is against

10 Case is against:—
Eleventh case is against, .

SHRI SANJAY GANDHI:
SHRI B. R. TAMTA:
SHRI RAM SINGH and others,

SHRI C. M. STEPHEN: Sir, at this
stage I rise on a point of order. The
rule is that with respect to any person
nothing incriminatory or defamatory
van be stated, Here is reading out a
few names 4nd says that there are
eriminal cases and criminal charges
which no prosecution has  brought.
They have been described as crimi-
nals who have committed offences.

SHRI JYOTIARMOY BOSU:1 am
quoting from a document.

SHRI C. M. STEPHEN: Which do-
cument? Have you got information
about the document? Where 1is the
document? What iz the document?

Sir, you have been very strict and
when  somebody mentioned about
Kanti Desal you gtruck it off. Quite a
number of names are mentioned here
ang he ssys that criminal cases are
being taken against them. Names are
calléd out and they are descrilied who
are going to be accused of criminal
cha I it not defamatory ang in-
o joty? Are those things fo come
on the ideord? Are those siatements
to be made here? Has he given a
notice about it? I want to know about

_ MR, SPEAKER. I dgtmﬂﬁnk tm
is any m prder, one

it wag mwgned that only one di.
viduel i involved. What Mr. Bosu

i¥ teybug 16 dhow % that a large pum-.

ber of jdividuals are already invvoived,

Al the same, Mr. Bosu, wow your
time iz over,

SHRI JYOTIRMOY BOSU. I wan!
to say this.

MR. SPEAKER:No, no.
The cageg are investigated.

SHRI VASANT SATHE (Akola}: He
says that against these people crimi-
nal cases are pending. That 15 wtong.

MR. SPEAKER: I will look intg it.

SHRI JYOTIRMOY BOSU: These
people do not look into what is being
circulated in the House day by day.
Thig information was given in reply to
Unstarreq Question No. 201 on the 21st
of February, 1978

MR. SPEAKER- Mr. Bosu, that is
all right,
Mrs, Mohsina Kidwar—Just two or
three minutes please,

SHRI JYOTIRMOY BOSU: You
have Ybeen very partial, I am vry
sorry to say this.
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MR, SPEAKER: I have given every-
body plenty of time.

SHRI MALLIKARJUN (Medak):
Mr, Speaker Sir,

MR, SPEAKER: I have given your
party all the time,

SHRI MALLIKARJUN: It is totally
vindictive, Mr. Spaker, Sir...

THE MINISTER OF HOME AF-
FAIRS (SHR! HL M, PATEL). Mr.
Speaker, Sir, ..

SHRI MALLIKARJUN: My name
was there. It is my right. It is very
unfair on your part, Sir.

MR, SPEAKER: Mr., Minister.

SHRI H, M. PATEL: I would like
to say this. Mr, Stephen mentioned
that this was a black bill and it was
vindictive. I would like 40 say that
there is nothing vindictive in this Bill,
‘The Bili is not directed against any
one person It is clear to any one
who chooses to read the Bill. But if
anybody insists upon perverting the
meaning, reading anything that he
likes, then, there is nothing to be
said, ‘10

SHRI' MALLIKARJUN: .. (Interrup-
m)".

G

MR SPEAKER:; Dow't racord it.
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SHRI H, M, PATEL: A person who
has jsundice, uee everything with
a jaundiced eye My hon. friend talks
of perversion elsewhere when he
alone is perverted. I am sorry that
my hon, friend Prof. Mavalankar
also chose to say that this Bill is vin-
dictive, T am surprised about this.
He is usually a very mild person.
There is nothing in this Bill which
can be described as vindictive in
attitude or otherwise I wouid say 1t
is a fair Bill As I said at the outset,
this is intended to provide a fair and
just tria) expeditiously. This Ig all T
would say. ... {Interruptions),

SMRI C, M, STEPHEN: He has not
answered my points.  (Interruptions)

MR. SPEAKER: The question 15’

“Thst the Bill as amended, be

passed”.
The motion was adopted,

Shri C. M. Stephen aqnd zome Other
hon, Members then left the House

Shri O, M. Stephen and gome other
hen, Members then loft the Hounse

1526 brs,
{M», Derury-Seeaxen in ¥he Chairl

MR, DEPUTY-SPEAKER: Now, W
shall take up Sugsr Undertaking®
(Taking over of Management) Amend-
ment Bill 0

—

';Nat vocorded.



