
MR. CHAIRMAN: Subject to cor- It is unconstitutional.. . (Interrup-
rection, the ’ result of the division tions).
Ayes—42; Noes—8. SHRI M. N. GOVINDAN NA1R:

The m o tio n  w as  a d o v tr d .  Any resolution can be be passed
here.
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17.26 hrs.
RESOLUTION RE: PROCEDURE
FOLLOWED REGARDING PROMO­

TION OF A JUDGE.
MR. CHAIRMAN: We now toke 

up the next Resolution. Shri Stephen.
SHRI C. M. STEPHEN (Idukki): 

Mr. Chairman, Sir, I rise to move the 
resolution which stands in the name 
of Mr. Veerabhadrappa and under 
his authorisation, as permitted by the 
Speaker, I move:—

“Having considered the statement 
made by Shri Shanti Bhushan, Mi­
nister of Law, Justice and Company 
Affairs on the floor of the House 
on 6th March, 1979 on the circum­
stances under which the promotion 
of Shri O. N. Vohra took place 
after the, pronouncement of judg. 
ment in ‘Kissa Kursi Ka’ case.

This House records its displeasure 
over the procedure adopted in con­
nection with the said matter/4
This resolution arises out of a 

statement made by the Law Minister 
in this House spelling out the cir­
cumstances under which Shri O. N. 
Vohra, the sessions judge, was pro­
mote! as a High Court Judge, the 
timely promotion at the conclusion of 
the trial of the ’Kissa Kursi Ka*
case............

SHRI KANWAR LAL GUPTA 
(Delhi Sadar): Sir, I rise on a point 
of order.

Sl-IRI KANWAR LAL GUPTA: 
To my mind, it is unconstitutional 
and it cannot be discussed.........

SHRI K. S. RAJAN: As if the 
earlier resolution was constitutional.

SHRI KANWAR LAL GUPTA: 
Let mo first read out the resolu­
tion which has been moved bv Shri 
Stephen, the Leader of the Opposi­
tion.

It reads:
“Having considered the statement 

made by Shri Shanti Bhushan, Min­
ister of Law Justice and Com­
pany Affairs on the floor of the 
House on 6th March, 1979 on the 
circumstances under which the pro­
motion of Shri O. N. Vohra took 
place after the pronouncement of 
judgment in ‘Kissa Kursi Ka’ case.
This House records its displea­
sure over the procedure adopted in 
connection with the said matter."
Let me read article 241. It says: 

says:
“ (1) “Parliament may by law 
constitute a High Court for a Union 
territory or declare any court in 
such territory to be a High Court 
for all or any of the purposes of 
this Constitution.

(2) The provisidn of Chapter V 
of Part VI shall apply in relation to 
every High Court referred to in 
clausc (1) as they apply in relation 
to a High Court referred to in­
article 214 subject to such modifi-

•The following Members also recorded their Votes:

AYES Sarvashri R.L.F. Verma, Dharxn Singh Bhai Patel, Motlbhai
R; Chudhary Atal Bihari Vajpayee, Narendra Singh, Madan Lai Shuklas,
B. P. Manual, Rejendra Kumar Sharma, Shri Gev. M. Avari, Shr*
Krishna Singh and Ram Prasad Deshmukh.

NOES: Sarvashri Ram Awadhe* Singh, C. XL Chandrappan, K. A-
Rigan Jadunath Kisku, Begud Sambrui K. P. Unni Krishnan,
Shrimati Rashida Haqu« Chaudhary, Shri A. C. George.
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cations or exceptions as Parliament the discussion is based on a sub­
may fey law prvolde.” stantive motion 'drawn ;n proper
Now, article 217 says: terms;”

“ (1) Every judge of 8 High 
Court shall be appointed by the 
President iby warrant under his 
hand and seal after consultation 
with the Chief Justice of India, tne 
Governor of the State, and, in the 
case of appointment of a Judge other 
than the Chief Justice, the Chief 
Justice of the High Court, and shall 
nold office, in the case of an ad­
ditional or acting Judge, as provid­
ed in article 224, and in any other 
case, until he attains the age of 
sixty-two wear.”

“Provided that
a Judge may, by vi.nt.ir * under 

his hand addressed to the President
resign his office---- ” and so on and

so forth.

There is a procedure laid down in 
the Constitution in article 217. This 
procedure—as laid down in articles 
217 and 241—has been fully followed 
and has been explained by Mr. Shan- 
ti Bhushan.

Now, if you see the Rules of Pro­
cedure, Rule 352 says:

“A member while speaking shall 
not—

(i) refer to any matter of fact 
on which a judicial decision is 

pending;

(ii) make a personal charge 
against a member;

(iii) use offensive expressions 
about the conduct or proceedings 
of Parliament or any State Legis­
lature;

(iv) reflect on any determination 
of the House except on a motion 
for rescinding it.'.”
The naact one is very important.

“ (y) reflect upon the conduct of 
Personsin high authority unless

‘persons in high authority' include 
High Court Judge.
If you see the statement which wat 

made by Shri Shanti Bhushan on 
6th March, 1979.........

MR. CHAIRMAN: Mr, Kanwar
Lai Gupta, the Speaker has already 
considered this matter.

SHRI KANWAR LAL GUPTA; The 
Speaker might have considered. Bu+ 
it is for you to rule out my point 
of order or accept it. You are the 
Speaker at the moment. The Spea­
ker might have admitted a certain 
F^solution in his Chamber. Later 
on, as has happened many times, it 
has not been accepted by the Spea­
ker or by the Chair. So, yoa hav* 
the authority. You are the Speaker 
now and you have to decide here. 
You have got all the powers that the 
Speaker has. My submission before 
you is this. Please see the statement 
of Shri Shanti Bhushan. He has given 
the procedure and what happened, 
or instance, he has said:

“Shri Vohra is the senior-most 
officer of the Delhi Higher Judicial 
Service. The proposal for his ap­
pointment as Additional Judge of 
the Delhi High Court was, in ac­
cordance with the procedure laid 
down, initiated by the Chief Justice 
of the Delhi High Court. At that 
time there were 20 Judges in posi­
tion in the High Court and five ap. 
pointments remained to be made. 
Although there is no legal require­
ment to this effect— ”

AN HON. MEMBER: He is going 
into the details.

SHRI KANWAR LAL GTJPTA: 
“Although there is no legal require­
ment to this effect, an effort is made 
to the proportion of service Judges 
at one-third of the total strength o f 
the High Court...."



SHRI VASANT SATHE: This is a 
speech under the guise of a point of 
„ . (interruptions)

MR. CHAIRMAN: Mr. Kanwar Lai 
•Gupta, I want to make it very clear.
It has already been admitted by the 
hon. Speaker. I cannot reopen it. I 
Jiave no power at all.

SHRI KANWAR LAL GUPTA: 
fiere 1 do not agree with you.

MR. CHAIRMAN: There is no
question of your agreement here.

SHRI KANWAR LAL GUPTA: 
There are precedents, not one but 
many, where a Resolution had been 
accepted by the Speaker, but later on 
some objection had been raised here 
and the Resolution was disallowed. 
You are the Speaker at the moment. 
■Here my learned friend, the Leader 
jDf the Opposition, wants to discuss 
Jthe statement of Shri Shanti Bhushan 
regarding the appointment of Shri 
Vohra as a judge. He is challenging 
bis appointment___

* SHRI VASANT SATHE: The Man- 
ner of appointment.

SHRI KANWAR LAL GUPTA: 
What do you mean by ‘manner’?

SHRI VASANT SATHE: Don’t  you 
see the difference?

SHRI KANWAR LAL GUPTA* I 
understand what you mean. I under­
stand your political motive behind it.

SHRI VASANT SATHE: We are 
saying it openly. There is nothing 
hidden. We are making an open alle­
gation, an open charge of mala fide. 
What is hidden in that?

SHRI KANWAR LAL GUPTA: 
That is highly objectionable. Because 
Mr. Vohra committed Mr, Sanjay 
Gandhi, you got offended.

SHRI VASANT SATHE: I am 
not saying that Mr. Vohra is not 
competent to be a High Court Judge.
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We are saying that the manner in 
which he has appoihtad is mala fide 
(Interruptions) .

SHRI KANWAR LAL GUPTA: 
Only if they keep quiet and control 
themselves, 1 will not take much 
time. Don’t lose your temper.

When the recommendation of the 
> Chief Justice of Delhi High Court 
end the Chief Justice of India has 
been received, the proceedings in the 
Kissa Kwrsi Ka case were at an ad­
vanced stage and the recording of the 
prosecution evidence was almost com­
plete.*
He has explained everything. Now es 
Mr. Sathe says, they want to criticise 
the bona /Ides of the Judge. They 
want to attack his character. My 
question is: if you want to discuss 
the appointment of any Judge here, 
is there any limit? If you want to 
impeach—I can understand that— 
you can bring forward a resolution 
for impeachment. There is a certain 
procedure for that. But, so far as ap­
pointment is.concerned, it cannot be 
discussed here and this House is not 
competent to discuss the procedure of 
appointment of a High Court Judge. 
You can impeach by a majority of 
two-thirds. There is provision in the 
Constitution and, to find out a way to 
accuse and abuse a Judge for some­
thing which he has done, I think, is 
bad. |

SHRI SHYAMNANDAN MISHRA 
(Begusarai); One feels inclined to 
sympathise with you in your predi­
cament because the resolution has 
been admitted by the hon. Speaker. 
But for the Chair, at any particular 
point of time, to take a view that 

; since the hon. Speaker has admitted 
it, so the Chair would not go into the 
points of order raised by an hon. 
Member does not seem to be a correct 
view to take, because, it may well be 
that these points were not placed be­
fore fixe hon. Speaker and the points 
raised by the hon. Member have to 
be met and they have to be put on 
record that these things which have 
been raised by faim do not arise pro­



377 Procedure followed CHAITRA 22, 1901 (SAKA> re. promotion of 37£
a Judge (Res.)

perly in the particular context and 
80 the resolution would be gone thro­
ugh. That point of view one can take. 
But the points must not remain un­
met. Because the points have been 
made, they have to be met. Otherwise 
if the Chair takes the view that the 
hon. Speaker has already ruled that 
it is in order, that is not a proper 
thing to do in this matter. This is my 
humble submission. You may take 
your own time about this and we can 
proceed with it. But this is not the 
procedure which the House should 
be asked to accept in the matter of 
rulings.

SHRI C. K. CHANDRAPPAN: 
Mishraji, you were not here when a 
few minutes ago the House passed 
by a majority and adopted a resolu­
tion which was absolutely unconsti­
tutional.

SHRI SHYAMNANDAN MISHRA: 
That view you can take.

SHRI C. M. STEPHEN; The matter 
is very simple. A statement was 
made on the floor of the House. The 
simple question is; once a statement 
is made on the floor of the House, 
whether this House has got a right 
to consider that statement. This is 
the essence of this . • .

SHRI KANWAR LAL GUPTA: 
Statement on what?

SHRI C. M. STEPHEN: Anything. 
A statement was permitted, it was 
shown to the Speaker and a State­
ment was made onjtbe floor of the 
House. The question is; whether 
this House must leave the statement 
there or whether it can, if it so 
chooses, consider, even otherwise 
than by a resolution, a statement 
made on the floor of the House. A 
statement made on the floor of the 
House cannot be the end of the 
matter . . .

^ SHRI SHYAMNANDAN MISHRA: 
That, of course, you can do.

SHRI C. M. STE&H1S?: Having
considered that statement. The 
house expresses its opinion. This i? 
all that is done. Having considered 
that statement, the House expresses 
its opinion and this resolution is 
perfectly in order.

(2) Rules 173 and 174 must be 
read together. The admissibility of 
resolutions is spelt out in Rule 173. 
Rule 174 says:

“The Speaker shall decide 
whether a resolution or a part 
thereof is or is not admissible 
under these rules and may dis­
allow any resolution or a part 
thereof when in his opinion it is 
an abuse of the right of moving 
a resolution or calculated to 
obstruct or prejudically affect the 
procedure of the House or is in 
contravention of these rules.”

There are two or three stages. A 
resolution is alloted: the resolution 
has come and the Speaker has consi­
dered it and under Rule 184, he holls 
that the resolution is valid and ad­
missible. He can amend the
resolution. I may submit it for the 
information of the House that the 
Speaker did amend the phraseology 
of the Resolution. He felt that 
certain phrases were to be amended 
and so be amended a certain phraeo- 
logy and he gave the order and then 
the Resolution is admitted under
Rule 174. This was put on the order 
paper in the week before last. It is 
not coming up for the flrst time.

In the meanwhile, if anybody has 
got any objection, probably, he could 
have taken the objection with the
Speaker. Even then I would say
that the Speaker was out of bounds 
at that point of time. Anyway the 
matter has come up after all these 
things. This is a simple thing that 
the statement made by the Minister 
be taken into consideration. Nothing 
more than that. And then the House 
proceed^ to exprcs* an opinion—or it 
may or may not express an opinion. 
But, to say that ifie statement made



fShri C. M. Stephen]
in the House should not be taken 
Into consideration by the House is 
going rather too far. This is all that 
I can say.

Having considered the statement 
made by Shri Shanti Bhushan, the 
Minister of Law, Justice and Com­
pany Affairs on such and such a 
date, the House records on the cir­
cumstances under which Shri O. M. 
Vohra’s promotion took place after 
the pronouncement of the judgment. 
That was not what he explained. 
This House records its displeasure 
over the procedure adopted in con­
nection with the said matter.
(Interruptions)

SHRI SHYAMNANDAN MISH­
RA: That was about the manner in 
which he was appointed.

SHRI C. M. STEPHEN; For 
Mr. Mishra's information, I may say 
that two wordings were there origi­
nally. The wtord: chosen by the
Speaker was ‘procedure’. There was 
some othor word. He altrred and the 
word ‘orocedure* was put in. It is 
not as if he casually admitted it: he 
considered it in details and he ad­
mitted it; he exercised his jurisdic­
tion under Rule 174. It is here. It 
does not lie in the mouth of any 
Parliamentarian to say that the 
statement made in this House is 
beyond the arms of the House for 
consideration. (Interruptions). I say 
say that it shall not lie in the mouth 
of any Parliamentarian to say that 
thp statement sb<W not be con­
sidered by the House. This is a 
simple thing.

SHRI SHYAMNANDAN MISH­
RA: The hon. Leader of the Opposi­
tion would have been in a much 
better position to argue his case if. 
in place of the wiord ‘procedure* 
were the words ‘the manner in 
which the appointment has been 
made*; So, the procedure that has 
been adopted in this particular case 
wag strictly in accordance with the 
Constitution.
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SHRI SHAMBHUNATH CHATUR- 
VEDI: Sir, I rise on a point of order.

MR. CHAIRMAN; What 1$ your 
point of order? And under which 
rule you are raising it?

SHRI SHAMBHUNATH CHATUR- 
VEDI: I am speaking about Rules 
173 and 174. What was said in the 
Statement absolutely in accordancc 
with the procedure laid down for the 
appointment of a judge.

Now, if the House, expresses its 
displeasure, it would certainly be 
an expression of displeasure against 
the Chief Justices of the High Court 
and Supreme Court. This is the 
implication of this Resolution. So, 
Sir, the appointment was made par- 
fectly in accordance with the cons­
titutional provisions. Now to say 
that the House expresses its dis­
pleasure, it means that either the 
Chief Justice of Supreme Court or 
the Chief Justice of High Court has 
erred and thereby displeasure, 
attaches to their actions. Can it be 
said in this manner?

MR. CHAIRMAN: Mr. Gupta and 
Mr. Mishra, all these aspects have 
been considered by the hon. Speaker 
and he has come to this conclusion 
that it may be admitted. And since 
he has already admitted it, I have no 
authority and I have no competence 
in the matter. So, 1 am ruling out 
these points of orders. Mr. Stephen 
you may go ahead.

SHRI SHAMBHUNATH CHATUR- 
VEDI: This is a very had precedent. 
This wag never done before.

SHRI KANWAR LAL GUPTA: 
You are as good as Speaker.

MR. CHAIRMAN- I have already 
ruled out all points of orders> 
Mr. Gupta.

SHRI KANWAR LAL GUPTA: 
Even the Speaker has considered it.

SHRI 3L P. UNNHtRlSHNAN; You 
should give your ruling.
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MR. CHAIRMAN; T am giving my 
ruling that there is no point of order. 
The point of order does not arise at 
all. I am ruling it out. You go 
ahead Mr. Stephen. (Interruptions)

Once I have given my ruling, you 
cannot question my ruling. Do not 
comment on it.

SHRI KANWAR LXL GUPTA: 
You give your ruling, just now.

MR. CHAIRMAN; I have given 
my ruling Mr. Stephen you go ahead.

SHRI SHYAMNANDAN MISHRA; 
Then, Sir, let us be quite clear 
in our minds that it is a no-confidence 
motion against both the Government 
and also an impeachment of the 
Chief Justice of the Supreme Court. 
Let us take it in that form that this 
is an outright motion of no-confl- 
dence against the Government and 
an impeachment.

SHRI C. M. STEPHEN: When I 
make my submission, you will come 
to understand what I say. The grave- 
men of my charge is that the Chief 
Justice was placed out of the picture 
and the appointment was effected 
without the knowledge of the Chief 
Justice. ''

SHRI KANWAR LAL GUPTA: 
Have you ruled out my jpijjection?

MR. CHAIRMAN: Yes, ruled out.

SHRI KANWAR LAL GUPTA: 
Without giving any reasons? Without 
a polymer your mind?

MR. CHAIRMAN: I have applied 
n»y mind. After applying my mind 
0I%  I have come to this conclusion.
(interruptions) :

,  THE MINISTER OP STEEL AND 
MINES (SHRI BUU PATNAIK): 
He says, you did not apply your 
m*nd. (Interruptions),

MR. CHAIRMAN: The hon.
opeaker has taken all aspects into 
onsideration. He has considered all 

of them.

SHRI BIJU, PATNAIK: It has been 
said that you dig not apply your 
mind; you cannot change it

MR. CHAIRMAN; There is no 
question of my changing. Hon. 
Speaker has considered all these 
aspects in detail I fully agree with 
him. Whatever he has done is 
correct.

SHRI BUIU PATNAIK: But it
was not possible for him to go into 
all these aspects. So, let the matter 
be taken up by the Speaker once 
again. Let it be taken up again and 
it may be that the Speaker may give 
another ruling perhaps. It is a very 
serious matter of propriety.

SHRI K. P. UNNIKRISHNAN: 
What is the hurry. Sir? We can take 
it up later.

SHRI BIJU PATNAIK; The 
Speaker can always review matters.

SHRI K. P. UNNIKRISHNAN: 
Admitting is one thing. Now objec­
tions are taken when it is bein® 
moved. That is a different stage.

SHRI SHYAMNANDAN MISHRA: 
And the Chair has to record its 
ruling on the points raised by us.

SHRI KANWAR LAL GUPTA: 
With comma and full stop and sign 
it...

SHRI C. M. STEPHEN: After
having moved the Resolution, may
I now proceed, Sir?

SHRI BIJU PATNAIK: How can 
the Chair say, you go on,—to accuse 
the Chief Justice of Ifidia, to accuse 
the Chief Justice of a High Court? 
How can the Chair allow this thing?
It cannot he allowed. Constitu­
tionally it cannot he allowed. (Inter­
ruptions). "

SHRI P- RAJAGOPAL NAIDU: 
(Chittoor): Nobody can challenge
the ruling.



383 Procedure followed re. APRIL 12, 1870 promotion of a Judge 384

[Shri c. M. Stephen]
SHRI BIJU PATNAIK; Nobody 

can challenge the constitutional pro­
vision governing the functioning of 
the House. Nobody can accuse, ex­
cept through impeachment, the Chief 
Justice of India or the Chief Justice 
of a High Court. You cannot do it.

The House is debarred from doing it. 
(Interruptions) .

SHRI KANWAR UAL GUPTA: 
May I make a submission? If you 
want to overrule my point, you have 
got every right to do that. But have 
the reasons recorded and then do it.

MR. CHAIRMAN: Mr. Kanwal Lai 
Gupta, I have already given my 
ruling. I have already. given reasons 
why I am doing that.

SHRI BIJU PATNAIK; Because 
the Speaker has admitted, you cannot 
do it. That is what you have said. 
The Chair said, ‘The Speaker has 
already considered.’ The Speaker 
may, in his Chamber, also review 
the thing. We are only requesting 
the Chair to consider whether this 
may be postponed.

SHRI VASANT SATHE: It has
already been decided; no question of 
postponement. The question of vali­
dity of the resolution can’t be 
questioned.

SHRI KANWAR LAL GUPTA: 
Let it be referred to the Speaker. 
Let the Speaker decidfe. (Interrup­
tions)

SHRI BIJU PATNAIK; Sir, the 
House may adjourn now. I move a 
resolution that the House may ad­
journ because of the seriousness of 
the matter.

(Interruptions)
MR. CHAIRMAN: I have already 

ruled out your point of order.

SHRI BIJU! PATNAI&: T  move 
that the House may adjourn, Sir you 
have to admit it. I have moved a 
formal resolution that the House may

adjourn.

MR. CHAIRMAN: Uxuter what
rule?

SHRI C. M. STEPHEN; This is 
something else. You have nothing 
to do with th isrT ou  please ait 
down.

SHRI BIJU PATNAIK: I move that 
the matter be referred back to the 
Speaker.

SHRI KANWAR LAL GUPTA: 
Sir, there is a formal resolution 
moved by the hon. Minister which 
should be considered.

MR. CHAIRMAN: Under what
rule?

SHRI SHYAMNANDAN MISHRA: 
The resolution cannot be moved 
in the way the hon. Minister is 
moving. I am always trying to take 
a right stand in this. Now, a resolu­
tion can be moved only atccording to 
the particular procedure and that pro­
cedure ha8 not yet been adopted. 
But this request can be made to you 
that the matter can be KeTd over for 
the consideration of all the points 
that have been raised in this parti­
cular context. Now, if it is your 
pleasure to say that the Chair 
means the Speaker and no other 
occupant of the Chair, then of course 
the decision of the Speaker would be 
binding on the House that way. But 
so far as we are concerned, we find 
that the occupant of the Chair at 
any particular point of time is the 
Speaker and we go by that. Now...

MR. CHAIRMAN: Wfien you ac­
cept me as Speaker, you accept my 
ruling that I _have ruled out your 
point of order.

(Interruptions)

SHRI C. M. STEPHEN; I have 
already moved my resolution. Don’t 
try to stall it. It has already been 
moved. I spoke for two or three 
minutes. Then the point of <wr<*er 
came up. Therefore, the matter i$



not dosed. Don’t waste time. I have 
already spoken lor two or three 
minutes. (Interruption*)

SHRI KANWAR LA& GUPTA: 
You have t0 apply your mind.

SHRI SHAMBU NATH CHATUR- 
VEDI: I am challenging your ruling.

jg j Procedure followed CHA1TRA 22,

SHRI BIJU FATNAIK: N0 Mem­
ber of Parliament can challenge the 
ruling of the Chair.

SHRI C. M. STEPHEN: Nothing
would have been lost if the hon. 
Minister left it at that

SHRI KANWAR LAL GUPTA: 
Sir, there was a point of order.

MR. CHAIRMAN: The point of 
order wa8 ruled out.

SHRI C. M  STEPHEN: Sir, the 
statement made by the Minister on 
the floor of the House has raised 
many issues of fundamental 
character which have got to be con­
sidered by this ifouse. It is in that 
spirit that this resolution has been
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moved. IX one! goes through the 
statement of the Minister, it will be 
seen that the provisions of tLe Arti­
cle, that is Article 217 of the 
Constitution, whereunder High 
Court Judge has to be appointed by 
the Government were violated . . . 
(Interruptions). An analysis of the 
statement made by the Minister 
will indicate that the appointment 
was in violation of Article 31? of the 
Constitution.

MR. CHAIRMAN: You may please 
continue next time.

17.56 hrs.

BUSINESS ADVISORY COMMIT­
TEE Thirty-Second Report.

THE MINISTER OF PARLIA­
MENTARY AFFAIRS AND LABOUR 
(SHRI RAVINDRA VARMA): Sir, I 
beg to present the Thirty-second 
Report of the Business Advisory 
Committee.

17.57 hrs.
The I'Ok Sabha then adjourned till 

Eleven of the Clock on Monday 
April 1 ft, 1979/Chaitm 26, 1961
(Saka).
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