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orders could have been booked. It is
high time that this bureaucratic atti-
tude of Texprocil should be stopped
and unless and until the Government
frames rules and regulations with the
main intention of increusing the ex-
ports, India may have to face a seri-
oug situation when its textile exports
‘themselves wil] come to a complete
‘halt. Further, to infuse confidence in
the heart of small scale industries,
viz,, the garment manufacturing units
who were a pawn 1n the chess board
of Texprocil, the Government should
immediately appoint a Committee to
investigate into the acts of Texprocil
and take action against those officials,
even if they resign, if they are found
guilty. This js the only way in
which the Export Promotion Councils
could be made to play a constructive
Tole. The act of Texprocil has led to
the closure of quite g lot of garment
manufacturing units, thereby leading
4o the unemployment problem

The history of Texprocil may be
taken ag the history of ruining the
small-scale industries in India per-
taining to the ready-made garments
and it is indeed surprising that no
action, whatsoever, has been taken by
the Government to go into these de-
tails and to punish the guilty.

I would request the hon. Minister,
Shri Mohan Dharia, who ig for tak-
ing up socialist programmes and
policies should come out with a bold
statement to do the needful in this
regard.

MR. SPEAKER: The House stands
adjourned for lunch to meet again at
2.05 PM.

138.08 hrs.

—pe

The Lok Sabha adjourned for Lunch
till Five Minutes past Fourteen of the
Clock.

AUGUST &, 1978 ase

The Lok Sabha reassembdled after
Lunch at Seven Minutes past Fourteen
of the Clock.

[Mr. DepuTY-SPEAKER in the Chair]
CONSTITUTION (FORTY-FIFTH
AMENDMENT) BILL—contd,
MR. DEPUTY-SPEAKER: Now, we

take up further consideration of the
Constitution (Forty-fifth Amendment)

Bill. Prof. Mavalankar. You have
already taken 13 minutes.
SHRI P. K DEO (Kalahandi):

The time should be extended.

MR, DEPUTY-SPEAKER: We had
allotted ten hours for the General
Discussion.
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SHRI KANWAR LAL GUPTA

(Delhi Sadar): So, the total wil] be
twelve hours?

MR, DEPUTY-SPEAKER: It will
be ‘just twelve hours because we had
allotted ten hours. Now we will be
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taking two hours mars, Le., grom 6.00
to 800 pam. Taking that into consi-
deration, it will be twelve hours.
This is including the time already
taken. So, we will be left with 7
hours 15 minutes.

AN HON. MEMBER: Excluding
the Minister's time?

MR. DEPUTY-SPEAKER: No; in-
cluding the Minister's time.

1 propose that the Minister start his
reply tomorrow and let the Members
finish the discussion today. Voting
will take place soon after the Minis-
ter's reply tomorrow.

Now, we start.

SHRI KANWAR LAL GUPTA:

Total 12 hours plus the reply of the
Minister,

MR DEPUTY SPEAKER: No, no.
It will include the Minister'’s reply

SHRI PABITRA MOHAN PRA-
DHAN (Deogarh) You please limit
the time for a speaker so that more
memberg can be accommodated.

MR. DEPUTY-SPEAKER: We
wil] not give more than 15 minutes to
each speaker.

SHRI N. K. SHEJWALKAR (Gwa-
lior): In that case we may have to
sit til] 8.30.

MR. DEPUTY-SPEAKER: The
Minister's reply will be tomorrow.

SHRI N. K. SHEJWALKAR: How
long are we going to sit today”

MR. DEPUTY-SPFAKER: Till
Eight.

Now, Mr, Mavalankar.

PROF. P. G. MAVALANKAR
(Ahmedabad): While congratulating
the Law Minister again for piloting
this important Bill so as to nurture
and strengthen the democratic insti-
tutions in the country and also to es-
tablish on a sure and secure basis the
Rule of Law throughout the land a0

5%
85 10 ensure that all citizens high orV
low and, 5o matter how highest he®
or she may be, are equal in the eyes
of law, may 1 say thig by way of con~
cluding observations on a few of the
gguningaspem of this important
?

First, about preventive detention, I
welcomed yesterday the new string-
ent provisions making it very difficult
for any government to arrest and de-
tain people for long and without trial.
May I say, further, that ideally and
really speaking, preventive detention
must be abandoned altogether and we
all—governments, Members of Par-
liament, political parties and the citi-
zens in general-—must go ahead in
that direction quickly, concretely, ho-
nestly and fully because preventive
detention, in my judgment, both in
principle and practice, i8 a negation of
freedom, rights and the civil liberties.

About referendum, my continued
opposition to referendum remains, I
opposed it at the introduction stage
and I oppose 1t even now. In fact my
opposition has been further streng-
thened after what I read the Law
Minister’s remarks about it in the
course of his speech in the meeting of
the Consultative Committee of his
Ministry.

The Law Minister says, referendum
i.e. a reference to people is a duty.
Who denied that? Nobody says that
we must not refer to the people. But
do we want the people to be referred
to all the time” The question is whe-
ther referendum is a right means to
do it. Referendum is Impracticable,
difficult and very expensive, His own
statement says that it will be Rs. 30
crores at any one time—Ra. 7 crores
plus Rs. 28 crores. But apart from
being expensive—and if it is valuable,
1 will even go in for that—the whole
point is that referendum is something
which is not necessary because, here
is the Parliament and it is elected
every five years and if the Parliament
does something very wrong, people
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‘may elect & new Parliament and the
new Parliament may undo that wrong
thing, How can the people understand
complicated and intriceate political
and constitutional 1ssues? A referen-
dum can be thought of for deciding a
political 1ssue But it cannot be made
permanent for seeking a constitutional
amendment The point is that refer-
endum is only found in Switzerland,
Australia and America, and it is com-
pulsory fer constitutional amend-
ments in Switzerland and Australia
‘So, by and large, no country in the
democratic world excluding Switzer-
land and Australia has got referendum
for the purposes of Constitutional
Amendments. That 18 No 1 Second-
1y, about referendum, I have an im-
portant word to say If something 1s
basic—Sir, I do not want to take
the time of the House by repeating—
and we have smd that four things are
basic things in the Constitution, why
then do you make these things amend-
able? Because 1t 51 per cent of the
people may say, ‘Fundamental rights
may g0’ and 40 per cent of the people
say ‘No’, will you amend them by
this means of referendum?® I would
say, Sir, even if 99 per cent of the
people say, ‘Fundamenta] rights may
80', you cannot do it 1 for one will
say that these are basic things and
they must be kept unamendable That
is my point -

The Law Minister was talking about
trusting and respecting the people Let
him not be clever Let him be cor-
rect also We have never said that we
do not trust the people All that we
say 1s that referendum is not the right
‘method,

Then, Sir, a word about the right to
private property 1 am glad it 1s being
taken away from the fundamen-
tal rights chapter and now it {s going
to be a legal and constitutional right
All the more because of the fact that
we want sotio-economric legislation to
go ahead and the property right not
1o come in the way of sur social and
<conomic progress and in our effort
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to make the society epmlitaviari ., awé
socialist, we want this right 5 80
compietely out of the fundamental
raghts chapter.

Lastly, provisions regarding Presi-
dent’s rule in States have besn made
more accurate and right. That I wel-
come

The philosophy of our Congtitution,
the practice of our Constitution and
the purpose of our Constitution have
to be respected in such a way that
emergency or no emergency, no part
of the Constitution can be deformed,
defiled and defaced We must all go
m the direction of making our Cons-
titution and the Government work-
able and satisfactory to the people,
because the Constitution is after all
an instrument, a means, not an end,
the end 15 the welfare of the people
1f this is done, we will eliminate the
exploitation of the people in this
country and earn their respect

PROF DILIP CHAKRAVARTY
(Calcutta South) Mr Deputy-Spea-
ker, Sir, I congratulate the Law
Minister. ..

SHRI SOMNATH CHATTERJEE
(Jadavpur): And the people of this
country

PROF DILIP CHAKRAVARTY:
People have to be congratulated per-
petually

I congratulate the Law Minister for
bringing for the consideration of this
House, though belatedly, this Consti-
tution (Amendment) Bill We expected
as & matter of fact, that this Bill
would be brbught long before. Possi-
bly he was taking time, and rightly
80, for having consuliations with the
triends opposite. I slso have 5 word
of sppreciatior. for the major opposi-
tion parties and groups for agreeing
provisions of this amending
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The Janata Party by bringing for-
ward this Bill is trying,fo meatore the
testament of faith that the founding
fathers of our Constitution bequeath-
ed to the people. Insecurity would be
no more. We owe it to the people who
snt us hére to see that there should
be no further erosion, no furthey at-
tempt in future to scuttle the funda-
mental rights. This Parliament has
already restored the judiciary to its
former glory There are certain other
provisions in this Bill itself whereby
the judiciary will be restored to its
prestine glory, ang the rule of law
for all intents and purposes would be
restored. But I would like to utter a
word of caution, Mere legal provisions
for securing equality before the eyes
of law are not enough, as long as
seventy per.cent of our population are
permitted to languish below the po-
verty line and they are denled the
opportunity to take advantage of
the legal system This also should be
borne in mind not merely by the Law
Minister, but by the Government as
a whole

I also congratulate the Law Minis-
ter for redeeming the pledge given
in our election manifesto namely to
delete the property rights from the
Fundamental Rights....

SHRI P, K, DEO: And to substitute
this with the right to work

PROF. DILIP CHAKRAVARTY:
Yes. ..

MR, DEPUTY-SPEAKER: Do not
get deflected by your neighbours, be-
eeuse you have only fifteen minutes
time, They would derall you from
your arguments,

PROF. DILIP CHAKRAVARTY:

the people at the time of elections, I
ahw congratulate the Minigter for de-
letivig the obmowxious Article 320A,
which was being  popularly  called
‘Seve Indire clsuse’ in our mutilated

%
Constitution. By Article 3284, benefit
was sought to be given retrospective-
ly to Shrimati Indira Gandhi. Let u
give a go-by to the things of the past.

Further, by an amendment of Arti-
cle 74; the status of the President is
sought to be impoved. This is the first
time that the President of the Indian
Republic would be having the right
to ask for a reconsideration of a mat-
ter by the Council of Ministers,
though yltimately if the Council of
Ministers reiterated its former posi-
tion, the President has to accept. That
is a welcome provision Possibly, if
such provisions had been there, ear-
lier, the late lamented President Fakh-
ruddin Ali Ahmad would have
thought for a second time. to pass it
on to the Cabinet or to insist on a
reconsideration before signing papers
declaring emergency Of course, ac-
cording to the then provisions, he
could have insisted. He did not How-
ever, I need not dilate on it

Last year, Parliament itself res-
tored the popularly known provisions
of the Feroze Gandhi Act. This was
one of the first acts undertaken by
the present Government In the pre-
sent Constitution (Amendment) Bill,
Article 361-A is being inserted, where-
By protection is sought to be given
to those whg publish parliamentary
proceedings, This s a step in the
right direction, ¥ we keep the peo-
ple of the country continuously 1n-
vglved in the parliamentary proceed-
ings, that is a surer guarantee for pre-
serving democracy in the body politic
of the country

In the election manifesto of the
Janata Party, we insisted that there
should be a very cautious us~ of
the powers for having President’s
rule in the States, because the States’
autonomy was made nugatory, parti-
cularly during the perlod of Emer-
gehcy. But I have a feeling that even
in our election manifesto, it is said
that conditions should be clearly laid
down with regard to the Presi¥fent’s
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rule in the States. It ig for the consi-
t'deration of the hon. Minister of Law.
Otherwise there are dangers, there
shall always be the danger, of sub-
jective reports being gent by Govern
ors of States, and decisions being ar-
rived at on the basis of those sub-
jective reports. If we have to pre-
serve the quality of the Indian polity,
we possibly expect that in future, dif-
ferent parties will be ruling in dif-
ferent States of India, whereas ano-
ther party will be ruling at the Cen-
tre. So, these guarantees are neces-
sary in maintaining the balance in the
body politic of the Indian Republic.
And even in matters of appointments
of Governors, the ruling party in the
State should also be involved. Their
opinigns should also be given due
weight, These are the provisions
which may form the subject matter
of another Constitution Amendment
Bill.

This ig the first time since 1950
that the Government of India tried to
rule the country without any Preven-
tive Detention Act. And this fact
should be applauded; but at the
same time, one would feel it to be a
matter of shame that the enabling pro-
visions in our Constitution continue
to remain, which give power to the
States and also to Parliament, to enact
for preventive detention, If we are
really intent on restoring democratic
norms in the country we should give
for all times to come, a go-by to the
provisions which enable the State
Governments and the Parliament to
enact in future, any preventive deten-
tion legislation.

I would also draw the attention of
the Law Minister to another provision
in our manifesto—page 9 of that ma-
nifesto—which declares, “We would
guarantee the recall of errant legisla-
tors.” We should not forget our own
commitments. I am aware that our
attempts are to translate all our com-
mitments one after the other; but
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let us not lose sight of many impor-
tant commitmenty which remain yet
to be fulfilled.

I should also like to draw the at-
tention of the hon. Law Minister to
our manifesto, page 9, item 18 which
relates to right to work. There should
be some provision in our constitution
itself for this; I should personally pre-
fer to put the right to work as one
nf our fundamental rights; we have
removed property rights from the
chapter on fundamental rights but we
should substitute the right to work
by incorporating it in the fundamental
rights, as also the right to social se-
curity.

I was listening with rapt attention
to the speech delivered by my friend
Prof. Mavalankar who is no longer
here in the House. He came forward
with some arguments. He is a demo-
crat. Reading the proceedings of Par-
liament during the emergency would
show that in Parhament he was fight-
ing against the amendments to the
Constitution, against emergency pro-
visions. How many, I would ask him,
got up to support him in his opposi-
tion to the emergency provisions? Now
he talks eloquently about the sover-
eignty of Parliament. I do not deny it;
1 belong to this Parliament But which
one should be given precedence-~8o-
vereignty of the people or sovereignty
of Parliament elected by the peo-
ple? Like any India scholar de-
pending for his knowledge only
on western publications, in his elo-
quent language he asks; how can
the people of this country understand
complicated issues? With the same
eloquence he cited the instance of
Switzerland and many other foreign
countries which have cent per cent
literacy and  suggested—that those
were methods which we could not
accept. Prof. Mavalankar is a profes-
sor and an expert on  constitutional
law and political philosophy. I am not.
But as a person with some little prag-
matic gense and as a person who has
faith in our people and in the crea-
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tive ideas of the Indian people, I
would ask him: what happened in the
1977 elections? Could anybody have
imagined that with the press and
publicity organs stifled, with funda-
mental rights not restored, with courts
being crippled under a mutilated cons-
titution, with many candidates in the
elections languishing inside jails with
no organisation worth the name,
without the necessary financial power
to go and reach the people, how did
the people react? It does not today
lie in anybody’s mouth to caution on
this by quoting from western experts.
It is time we laid emphasis, we put
our faith in our people. 1 am aware
as anybody else that 70 per cent of
our population are devoid of the three
Rs; not only that, more than 60 per
cent of our population live below the
hunger line. Even then they knew
how to react when they were called
upon to react against an authoritarian
regime. With these words, I would be-
seech everybody including hon. friends
in the Opposition, the Leader of the
Opposition Mr. Stephen and others to
agree to the provision on referendum.
This will be something new; we can
show the way to the rest of the world.
It is my plea to Prof. Mavalankar
along with others who sit on the op-
posite who are still hesitant to agree
to this provision on referendum. That
is the surest way of guaranteeing
freedom to the people at large to
which we are all committed.

MR. DEPUTY-SPEAKER: You kept
exactly within the time allotted.

PROF. DILIP CHAKRAVARTY:
1 will never exceed the limit.

SHRI M. N. GOVINDAN NAIR
(Trivandrum): Sir, I welcome this
amending Bill. I also congratulate the
Minister on holding prior consultations
with all the partles. I specially sup-
port clause 45 to amend article 368,
where he has defined the basic struc-
ture of the Constitution and made it
clear that' without a referendum, this
basic structure cannot be changed. T
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welcome: it.
bitter experience. In a country where
the fate of the State is decided by
waves, in one wave you may get a
sweeping majority and in another
wave, it may be something else. I feel
that this provision for a referendum
is a must in these circumstances, For
another reason also 1 wcicome it. It
is helping all of us to re-educate our-
selves as to what the basic structure
of our Constitution is, especially at a
time when the rights which you want
to preserve are being trampled under
the foot with impunity by certain
sections of the people all over the
country.

I need not remind you that article
15 under the chapter gn fundamental
rights clearly states that there shall
be no discrimination. But what is hap-
pening in the country now? I do not
want to go into all those details. It
is a very good thing that you remind
us through this very provision that
these are the basic structures—secu-
larism, democracy, adult franchise and
fundamental rights. I am glad that
the right to property has been taken
away from among the fundamental
rights. All the Members of Parliament
and State Legislatures including Mi-
nisters have to take oath of allegiance
to the Constitution, Let us forget ihe
people outside. So far as taking oath
in the name of God is concerned, now
T have realised that most of us do not
believe in God. Otherwise, the fear of
God would have helped them to
fight against the trend and beliefs
working against the democratic rights
provided in the Constitution. The
political system we are having is em-
bedded in the Constitution, Unfortu-
nately, we have inherited an undemo-
cratic social structure. Unless we are:
prepared to fight against this undemo-

cratic social structure, we will not be

able to have secular and political de-
mocracy. Therefore, reminding the
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Members of Parhament and the peo-
ple that without gecularism, without
democracy, our nation as a nation can-
not survive 1s necessary and this must
be brought home to everybody That
18 why I lay so much stress on sup-
porting this

‘With all good intentions, you have
brought in certain amendments m
regard to the emergency I am not
questioning your mtentions After all,
You are 2 youngcster you are licking
political experience Therefore I want
you to lcarn from past experience
where the Constitution was circum-
vented to bring down the Government
It started with Kcra'a in 1959 L cn
when the Government enjoyed 2 ma-
Jority i thc name of the masscs hiv-
g gone against the Government all
Jolned togcther to pull down the
Government The only peicon who
had a fecling of agory was the then
President Dr Rarendr: Prasad who
had to 171 the dismissal order Fvery-
one elce combined to pull down the
Mim try What was the r sult? T}
became the method of pu'ling down
any Minwstry if the Centre did not like
1t

SHRI P K DEO
a routine

SHRI M N GOVINDAN NAIR
It has become a reutine You can

count how many Ministries have been
brought down

It has become

According to the present amend-
ment emergency can be impceed if
there 1s an armed rebelion 1If you
are gomng to winclude this, I am sure
there will be infighting inside the
various parties and groups and you
will be unleashing armed action all
over the country I have no doubt
about it Therefore, as far as the
emergency 18 concerned, excepting
when there 18 external aggression
there should be no provision to im-
pose it

Coming to President's rule, you
have made certain changes but that
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is not enough. Why should there be
Presidenvs rule for six months or
one year?” There also, look into the
past and see how many (i'nes Presi-
dent's rule was ntroduced, how it
was prolonged and proluongeu There-
fore, withun two months re-election
should be conducted There shall be
no Presidents rule Therefors, what
I would suggest 13 that you have to
make necessary amendments to your
Bill to take away this impocition of
Prc idents rule How are you
managing 1t here at the Centre?
There 13 no provision for Presidents
rule here You have to call for clec~
tions fmmediately 1If this country of
600 million people have to tike part
in an election when there Is a break-
down here what i1s the d fMculty in
conducting an election 1f ttere 18 a
constifutional breakdown in one of
the States? Your talking a out ramns
and chimite and all that s all wrong
Within two months 1n an  Stite vou
can conduct elections Therefore 1
am not «auestiomin, the smint in
which vou haise brought there amend-
ments but I am trying to 1mprove
upon it so that thisc ma the a real
amendment of the Constitulion

In clause 44 you have spoken sbout
“Republic’ Secular’ and ‘Socialist”
in bold Jetters

AN HON MFMBER What else
yvou want? Everything is there”

SHRI M N GOVINRDAN NAIR
What I want is we c<hould be politi-
cally honest If you do not want
socialism, do not say that jou are
for a Socialist State If you really
mean that vou are for g Socialist
State, then there should be necessary
amendments m thic whereby vou Jead
the country to socialism Otherwise,
there is no point in using these words
Whom are you fooling? You think
you are fooling the peonle you are
only deceiving yourselves. Nobody
is foing to be fooled by such a state-
ment Supvose you write in a paper
“sugar” Will it be sweet® So, if
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you do not belleve in if, do not put
it. But if you mean it, tren streng-
then it by necessary changes.

There are certain minor amend-
ments which, I think, we will not find
it difficult to accept, about which we
will give our views at the time of
the clause by clause consideration.

e ey (Recfragr ) goena
Ry A, & oifegr Ty wew 4R ¥ A
e ...

SHRI M, N. GOVINDAN NAIR:
Please speak in Enghsh,

SHRI KANWAR LAL GUFTA:
After listening to the speech of Shn
Govindan Nair, I was pleased to
learn that they have becomce wiser
now, of course very late

ow amelg wrew oY w

MNemewm AR wiw fexr wA
wfad

Similarly, 1 heard the specch of a
Congresg Member, a former Minister
He has also achieved rcalisation after
the dark period of 19 months He
has become wiser. I hearg also Shn
Stephen He tried to defend the
emergency in a  half-hearted way.
He has also become wiser. I may
Say now they have all become w.ser.
Haq they been wise enougn befote,
then this dark period would not have
been there in this country and we
would not have been in jail for 19
months.
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It 15 an eye-opener to you and to
all those who say that the Janata
Government has done nothing, I
think this is the biggest thing that
the Janata Government has done. I
can rematn hungry, I can reman
thirsty, but if I am not allowed to
move freely, it 1 am not allowet to
express freely, if I am not pllowed to
think freely, I am as bagq as an ani-
mal.

SHRIMATI PARVATHI KRISH-
NAN (Coimbatore): And to die freely
of hunger and starvation,

S8HRI KANWAR LAL GUPTA: I
am prepared to die of hunger and
starvation, But I would like to he a
free man and human. I do not like
that. That may be your phllosophy,
but it is not our philosophy. We
want both. But you don't undermine

|
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SHR1 VASANT SATHE: I am ask-
ing you to say openly the name of
that jurist

SHRI KANWAR LAL GUPTA, I
challenge hum, Sir Let Mr Stephen,
belonging to Songress (I), a leader of
his own Party, be the judge. I will
produce that man with whom she had
a talk (Interruptions)

SHRI VASANT SATHE:; Lel the
House decide,

SHRI KANWAR LAL GUPTA- Let
Mr Stephen decide. I am prepared
to accept Mr. Stephen’s verdict
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That shows the tendency of fascism,
of dictatorship. And this mentality
should be curbed and curbed with all
force. This was the way of your fune-
tioning, the functioning of the Con-
gress Government. Now, what is our
way of functioning? Sir, here 1s an-
other Prime Minister who says, “I am
an ordinary M.P, I do not want any
special privilege, Let me also be in-
gluded in the Lokpal Bill' Is it not
a fact, Sir?
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That should be the maximum, And
secondly, grounds for detention must
be given to the detenue,
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SHRI R. VENKATARAMAN (Mad-
ras South): Mr. Deputy Speaker, Sir:
It is a trite saying that the politician
looks to the next election, and the
statesmen looks to the next genera-
tion. Therefore, we should, on this
occasion, cease to be politicians and
try to be statesmen and hammer out
a solution for our problems that will
endure, not only to the next genration,
but to posterity.

It is a very happy augury that the
‘Government had consuliations with
the Opposition parties in respect of
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the Constitution (Amendment) Bill,
and triegq to arrive at a consensus.
In fact, ihe speeches made on this
side have shown that there is a large
measure of agreement with regard to
the Bill before the House, It seems
to have upset some people whe wanted
some kind of a confrontaiion and did
not find it. I shall deal with the sub-
ject in the descending order of priori-
ty, so that if 1 lose time, 1 will lcse
only the smaller points.

The first submission that 1 will
make to the House is regarding
Clauge 45, dealing with amendment
to the Constitution. The legislative
history of amendment to the Consti-
tution has been something like a pen-
dulum, swinging from one side to the
other. From Shankari Prasad case tn
Golak Nath case, it has swung from
one end to the other. The Supreme
Court held that Parliament had ab-
solute right to amend in 1950; and in
1967, it held that it had no power to
amend the fundamental rights. For-
tunately, I think the nendulum has
achieved perpendicularity in the
Keshavanand-Rharati case. It has set
down the limits of the nowers of
Parliament to amend ‘he Constitu-
tion. It has said that in all mstters
which are not of a basic structure,
Parliament has the power to amend
the Constitution, What are these
basic structures, or essential features
of the Constitution has not been spelt
out. But some indications have been
given, scattered throughout the
voluminous judgement. Federalism
is one, secularism is one, the separa-
tion of powers and independence of
judiciary is one and so on.

As a result of the Bill which is now
befora us. we will be in a strange
position. Ome: under the Keshavan-
and-Rharnti ecase, certain Articles of
tha Conctitution are unamendahle.
Two: certain Articles of the Constitu-
tion. can be amended in accordance
with tha procedure laid down in the
Constitution. And three: certain
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items mentioned in Clause 45, i.e.
those seeking to impair the secular or
democratic character, etc., taking
away the right of citizens or abridging
them, impeding free ani fair elec-
tions, compromising the independence
of judiciary, etc. Those items, if they
are passed by Parliament in accord-
ance with article 368(1) ind approved
in a referendum by the people, will
become valid. I want to ask the I.ew
Minister this question. If according
to the Supreme Court, independence
of judiciary and the separation of
powers are not amendable :t all it is
one of the basic structure of the
Constitution, how is your law saying
that anything which compromises the
independence of the judiciary can be
amended if it ig approved by a refe-
rendum? It looks as if this Bill takes
away what the Supreme Court has
given as fundamental ang basic rights
which under no circumstances can be
taken away from the people. I do no#
know if any of those items mentioned,
namely, impairing secular and demo-
cratic character of the Constitution,
abridging or taking away the right of
citizens under part III, prejudicing or
impeding free and fair elections to
the House of the People or compromis-
ing the independence of the judiciary,
if any law is passeqd in respect of that,
according to the existing decision in
the Keshavanand-Bharati case, it is
my submission that it will be un-
amendable and should not be allowed
to be amended at all. On the other
hand, you say that any law affecting
these thingg can become valid if it is
approved by a referendum. Far from
protecting the rights of the citirens
you appear to be giving away the
rights of the citizens already secured
in the Keshavanand-Bharati case. I
want the hon. Law Minister to very
carefully consider thig aspect hecause
of the new element of providing for
amendment to the Cnnstitnitinn in res-
pect of matters which according to me
are not amendable, which according
to the judgement in Keshavanand-
Bharati case are not amendable, +hev
could be amended by virture of the
fact that there will be a referendurs
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and approval by referendum I am
only saying that this is the effect of
this, we are not accepting this amend
ment

My second point 1s thus The con-
cept of referendum 18 new 1t is not
n the Constitution It may be that
the very concept of referendum itself
will be an alteration 'n the basc
structure of the Constitution of India
The amendment which the Law
Minister has brought before the
House standg in  danger of being
thrown out by the Sumeme Court in
accordance with the decision, now
given because this concept of refe-
rendum itself 15 not one of the con-
cepts in the Constitution of India
and being something which is 1n the
nature of a fundamental principle 1t
19 new

The co can come to a tonclusion
that thiz liself 15 not vahd amend-
ment I say thi, because political
theores and political scientists have
not accepted the principie of refe
rendum in all case In fact there
are two theories in respect of repre-
sentation One 15 direct democracy
ang the other 1s represeniative demo-
cracy through elected members Cer-
tain Constitutions have accepte] the
principle of direct democracy The
Swisy Constitution for instance has
accepied 1t But the Bntish demo
cracy has not accepted thc principle
of direet democracy It hs accepted
what is called representative aemo-
cracy Therefore if you want to
change the very basis of our Constitu-
tion from a representative democracy
to a direct democracy then you will
be runmng counter to the original

pt of the £ d fathers and
framerg of the Constitution There-
fore, 1t 18 quite poussible to argue and
1t will be argued that this 18 a funda-
mental change which is not contem-
plated and will not, therefore come
within the powers of article 368

1 come to the practicul aspect If
you look at the countries of the world,
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you will find very few which have
direct democracy In fact, it is only
m small countrieg like Switzerland or
countries with a small population that
this referendumm can work In a
country like India, which has more
than 300 million people who will vote,
it would be almost impossible to have
a referendum The practical aspect
of it should not be i1gnored

Referendum 1s usually in the form
of an yes or no How can you put
forward a Constitution mendment in
the form of yes or no’ Generally
what 15 referred 1n other countries
15 a specific question The latest refe-
rendum in Switzerlang was whether a
women should be allowed to iote or
not Thig 1c a simple question 1
you say that a Constitution amend-
ment contaimng so many complicated
issues could be put forward in the
form of yes or no, it will create so
many problems and so many difficul
ties. Ii will not be possible to get a
clear verdict from the people in res
pect of this Ewven today people are
voting by symbo's—either the hand
or the bull or something When vou
put  forward a Constitutional
amendment to g referendum what
1s the symbol you will give? If
vou give the party symbol it means
that it 15 a party clection If you give
different symhols say cats and rats
the argument that will go on in the
country will be  (als dnink awav
the (hildrens milk go don’t vote for
cats The other argument will be
“Rodents eat away our gramns so0
don't vote for rats’ The other arpu
ment will be Rodents eat away our
grains, so dont vote for rats'

Under the provisions of this clau.e,
51 per cent of the peojple must vote
before any amendment can be said to
have been accepted In a general
election where candidates contest, it
is in thesir self-interest to get as many
of thesr supporters as possible to go
to the polis I may carry 30 per cent
of the voters to the polls and my
rival maybe able to cargy 40 per cent.
The reault is that 70 per cent of the
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people vote. But in the case of a
referendum who will pe interested in
mobilising all voters and taking them
to the polling booths” 1 am atraxd
in most of the cases, this 51 per cent
will never vote

Agamn, even if 51 per cent of the
people go and vote, can 26 per cent of
the people decide the fate of the
country, because majority of 51 per
cent 1s 26 per cent? Can 26 per cent
of the people say that the indepen-
dence of the judiciary can be cone
away with or the electoral laws can
be changed prejudicially or that the
fundamental rnights can be tsken
away? Therefore, 1t apptais to me
that the whole scheme 1 jil-conceived
and 1t requires very deep considera-
tion In fact, there must have been a
public debate on this 1ss'ie before we
came forward with suca a major
change 1 our Constitufion It should
have been put to the people, 1t should
have been debated in various places
the views of the State Assembles
should have been taken, bodies hike
the Bar Associations snoulq have been
asked to give their op'1.0n Instead
we have not even referied thi, Bill
to a Select Committee, we are m such
a great hurry that we want to get i1t
through I now come to the last
point

MR DEPUTY-SPEAKER Kindly
conclude

SHR] R VENKATARAMAN. Wwill
it be possible for me to take some
time from my other colleague?

MR DEPUTY-SPELAKER
possible

SHR! VASANT SATHE How much
1g the total time ot o, party?

MR. DEPUUY-SPEAXLR Twenty
seven munutes, out of which he has
already taken 22

SHRI VASANT SAIHE How can
1t be? Our party got one hour and
45 minutes,

MR. DEPUTY-SPEARER: Mr Ste-
phen hag taken,

That .

SHRI VASANT SATHE Thirty
munutes, that 13 all You see the
record

SHRI R VENKA{ARAMAN This
debate can continue afterwards

SHRI VASANT SATHE. Now that
you are exteading it by two hours,
Proportionate time should be given to
us

MR DEPUTY-SPLAKER It .s unt
extendeq for thal purpose, kLt to
accommodate nore Members,

SHR] VASANT SATLE Anvway,
let um have flve minutes

SHRI R VENKATARAMAN Thank
you Mr Sathe fg~ giving me five
minutes

The next pomnt I would hke to men-
tion 15 that the cost of such an elec-
tion will be prohimtive In the Fin-
ancial Memorandum which the Mims-
ter circulateg the other day he has
assumed that the referendum will
take place along with a general elec-
ton If t takes place withl another
general electi>n then the cost would
be less, but you cannot wait for a re-
ferendum to he pu; to the people 111l
the next general election It that 19
80, the purpose would e defeated.
Therefore, I submit that the whole
question must be gone mto mote
deeply than has been done

I would sum up the position o far
as this 1s concerned We have reach-
ed a fair measure of stability regard-
Ing the interpretation of article 368
and the Limits of the amending power
of Parlament in the Keshavanand-
Bharati case as well as the election
case

Now clause 45, as it is put forward,
will only create further confusion and
uncertainty .n this regard Sir, I have
done

SHRI DAJIBA DESAI (Kolhapur):
Mr Deputy-Speaker, Sir, I mge to
make my observations pbefore the
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House. First of all. I would like to
welcome certain measures which the
Law Minister has brought forward in
the Constitution Amendment Bill.

I will start with the right to pro-
perty. The Janata Government have
deleted the right to property from
the Constitution. In that way they
have fulfilled their proclamation in the
election manifesto, that the right to
property will go. But, aiong with that,
they have made a promise of right to
work. The right to property is going
but the right to work for an adeguate
iivelihood has not come.

We do not amend the Constitution
very ofien. In fact, we should noi. 1t
is after full deliberation of one year
that the Janata Party and the Janata
Government have brought forward this
Bill. So, we were expecting something
comprehensive, something which will
enable the Government to undertake
socio-economic reforms in the country.
But there is not eve- a single proposal
here which will enatble the Government
to undertake any socio-economic re-
form. Only the right to property is
going. At the same time, they are
amending article 31-C, which the previ-
ous Government had inserted, giving
precedence to Directive Principles of
State Policy. The present Govern-
ment is curtailing that provision also.
Article 31-C was brought forward by
.ne previous regime to create an illu-
sion in the minds of the people that
the Emergency will be helpful to the
people, it will help the socio-economic
development of the country. But what
actually happened during the period
of the Emergency? Even under the
20-Point Economic Programme they
have not brought forward any socio-
economic measure, even though the
Janata Party assured the people at
the election time that they wiil under-
take socio-economic measures to have
Samaj Parivarthan. Actually, there is
no scope in the present Constitution
Amendment Bill for any socio-economic
measures and  whatever scope was
there in Article 31-C has been either
withdrawn or narrowed down.
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Another aspect of this Bill which I
welcome is the removal of restraints
and restrictions on democratic rights.
There were a number of restraints—I
do not want to dwell on them,—on the
independence of the judiciary, the im-
plementation of fundamental rights
and so on and they have now been
removed. It is welcome. But demo-
cracy will not survive only on freedom
of speech or fundamental rights.
Democracy will survive when the
socio-economic reforms are taken into
consideration or brought forward.
We want democracy. But we want
bread and democracy together and
rot democracy alone.

Another thing that I want to wel-
come in this Bill is the restoration
of the independence of the Judiciary.
At the same time, they have abolished
the Tribunals and other things. It is
also a welcome step. So, when you
want to protect democracy, you have
to protect the people. In a class
sociely, democracy will not survive
and if democracy is to survive, it
must be helpful to the classes which
are down-trodden, oppressed and
exploited. We must take social, eco-
nomic and political measures which
would help the down-trodden. There
is a complete lack of that measure
in the Bill

Then coming to referedum, it is,
of course, a new phenomenon; g new
principle is being put forward. There
are difficulties in that, but we are
prepared to give a trial for that. At
the same time a new trend is coming
into Indian polity and that is to do
away with the federal principles of
the Constitution. There are trends
that the Union Government should be
unitary form of Government, the
Centre should be powerful, but the
Centre will not be powerful at the cost
of the States and, therefore, I propose
that the federal structure should be

made a basic feature of the Constitu-

tion.
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Then there are again some changes
in the State List. Education is being
taken into the Concurrent List. I want

to oppose that. Even some of the Chief
some time
back, have advocated that Education
should be in the State List These are

Ministers who assmbled

the points on which I wanted to ex-
press my opimon. I have given certain
amendments
speak on them when they are taken
up  With these words I conclude
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Supreme court should try to adjudi-
cate, should not try to legislute and
Parliament should not try to adjudi-
cate.

TRIDIB CHAUDHURI
(Berhampore): Mr. Deputy-Speaker,
Sir, the Constitution (Forty-Fifth
Amendment) Bill, 1878 does not
satisfy me or those with my way of
thinking to the fullest extent, yet there
is hardly any doubt about the fact
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that it is a momentoug legislation and
when enacted, it will go down in our
constitutional history as a landmark
in the evolution of the Constitution
of independent India. We would have
been really satisfied if the Constitu-
tion (Forty-Second Amendment) “Act
were repcaled altogether and opportu-
nity was taken to review the experi-
ence of the working of the Constitu~
tion of all these thirly years and we
had gone in for a really revolutionary
measure to re-modelling and restruc-
turing of the socio-economic base of
our sysiem.

By and large, the constitutional
system which we adopted, is a replica
of the western type of bourgeois
democracy which in  spite of the
emtelishments sought to be given to
it has remained as a capitaiist struc-
ture

You know and the whole House
knows, that since 1953, in this very
Parliament, we declared the building up
of asocialist pattern of society to be the
goal of our planning and our cconomice
reconstiruction ecfforts, But after the
lapse of these 30 years, we know what
that socizlism has meant. Everybody
now says—and I am glad. in some
sense, that many Members of the
ruling party are vocal about it—that
the country remaing in the grip of
capitalism, in the grip of monopoly
capitalists and in the grip of foreign
multi-nationals, and that there has
been no effort up till now, to end that
position. For that, a basic, revolution-
ary re-structuring was necessary which
unfortunately, is not the object of the
present Biil.

15.57 hrs.

[Shri M. Satyanarayan Rao in the
Chairl.

The present Bill, although I bhave
said that it is a momentous Bill, has
a limited purpose, viz. of safeguarding
the fundamental rights and liberties
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guarantee {o the people under the
Constitution =s it was originally
adopted., In the light of the traumatic
experience of the 20 months of Emer-
gency, and also in the light of the
distortions that were brought about
by the Constitution (42nd Amendment)
Bill, it has been well said that that bill
sought to institutionalize the Emer-
gency powers and invest the Execu-
tive Government, and particularly
the Head of the Government, with
over-riding powers over the legisla-
ture, over the citizens and so on. The
present B:ll sceks to restore the funda-
mental rights—excepting the right of
property which has been taken away.
and rightly so from the lList of funda-
mental rights—and the  democratie
rights »tz, the rights of personal rights
r'ahts of Life, rights of frecdom of
spa»ech and the most valued democra-
t.c rights, and to secure them for the
citivens for all times to come

16.00 hrs.

For this reason the emergency
provisiong of the Constitation are
sought to hLe amended. To that ex-
tent we welcome the Bul I only waat
to point out that it does not go to the
whole extent that it should have gone.
Many Members from hoth sides—of
course 1 am not speaking on their be-
half—to the two major opposition
groups, the Congresg groups and
others have pointed out the  short-
comings of the Bill. One of the short-
comunzs has been that, while the right
to property has been taken away
from the list of fundamental rights,
the right to work and adejuate lhiveli.
hood should in some form or other
find a place—n the list of fundamental
rights. 1 need not dilate on that
point elaborately. Everybody knows
its impurtance in this country where
nearly half or more than fifty per
cent of the people live below the
poverty line, have no property and
have no work and do not find work
for the major part of the year. That
is the iraportance of the right to work
and adequate livelihood. Comrade
Samar Mukherjee referred yesterday

to this and said that in all the socialist
constitutions of the world, the right to
work is one of the basic and funda-
mental rights. Ours is not yet =
sociallst constitution; ours is not yet a
socialist country. We aspire to be one.
So no wonder this right does not find
a place in the list of fundamental
rights. Now that we have made a be-
ginning by removing property right
from the list of fundamental rights,
we are seriously thinking whether we
cannoi introduce the right to work and
adequate livelihood in the list in some
form or other.

The speaker who preceded me, hon
Memher Shasiri spoke forcefully, and
yesterday also hon. Member Shri Ram
Jethmalamy  spoke with  his  usual
eloquence with regard to preventive
detention. The change 1s sought to
be made by cliuse 3 of the preseni
Bl in arl.cle 22 of the Cunsttution
which 1s an enabling provision for the
enartment of preventive detention laws.
I think this article should have been
dropred allo~ether. I need not go into
the detaiied reasons that have been
diseussed fime and asam m this House
daring the last 26 yoats  Again today
and yesterday  forceful arguments
have been made in {atour of dropp-
mg thiy power of prevenlive deten-
tion. It 1s a blot on our Constitution
and 1 have no manner of doubt that
every right-thonking person should
support the dropping of this provision

There is article 356 which enables
the Central Government to impose
President’s rule in the States It has
just been pointed out hy one of the
speakers that at the Centre there 1S
no provision for President's rule, If
the Central Government cannot bhe
carried on according to the provisions
of the Constitution and Parliament is
dissolved, then the Government of
the day carries on as a care taker
Government and arrangements are
immediately made for holding of
elections. Why should not a sumilar
thing be provided for the States also
without trenching on their autonomy
and perhaps their own elected Govern-
ment? We have seen in the Congress
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days how the provisions of this article
356 were misused to topple elected
Governments from Kerala onwards
till the other day So, this article of
the Constitution should also go It 1s

agamnst the spirit of our federal
Constitution and the 1dea of State
autonomy

With regard to the other safeguards
which have been provided in the vari-
ous clauses for the rights and hiberties
of the pole although they do not go to
the extent that we have wanted them
to go vet in brief I would say that 1
supoort them I welcome them 1
congratulate the Law MMmster and
also the Janata Government that at
least to that extent they have fulfilled
the election pledges that they had
given

StHRI JAGANNATH SHARMA
(Garhwal) I rise to support this Bill

Till the end of 1976 the Cunstitution
was amended 42 times Fitteen amend-
ments rclite  to  reorgamsation  of
States re adjustment of States re-
adjustment of boundaries and creation
of new States and inclusion of . new
Stafe of Stkkim into India ten atffected
fundamental rights nine were proce
dural three relale to the Schedules
and five aftreted the powers of jud:
riary

Amendment Nos 38 and 42 were
adopted by this Parhiament at a time
when there was a national emergency
promulgated in June 1975 By Amend
ment No 39 two sirange articles were
added to the Constitutiore—articles 71
and 329A and the Ninth Schedule was
amended to incorporate even certa'n
major Acts inciuding the Representa-
tion of the People (Amendment) Act
of 1974 The purpose of these amend
ments was oniy one, and that was to
save the election of the then Prime
Minister which had been declared void
by the Allahabad High Court This
was a slur on this country, and a dis
grace to its democratic functioning

The Forty second amendment is
very wide very extensive, very detail.
ed amongst all the amendments, but
it created concern 11 the whole of the

L
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nation becaume it disturbed the original
balance of the Constitution, it crippl-
ed the role of judiciary, it destroyed
the basic features of the Constitution,
and paved the way for repression and
terror

The historic March elections brought
out the spontaneous hatred of the
people against the regime which had
trampled upon their dignity and
privacy The Janata Government the
first non Congress Government 18
committed to bring a new political,
social and economic order and in that
direction this 18 the first major sicp
or we can say this 1s a very important
step that the Government and the Law
Minister have taken I congratulate
the Law Minister that he has brought
thus Bill not only as an amending Bill,
but taken the opportunity to review
the whole Constitution and has put
b~fore the House provisions of the
Constitution which need combplete or
partial asrogation those which need
to be retained and the amendments
which should be added to the Const tu
tion This is what he has done Once
this Bill becomes an Act  democracy
anrd the rule of law shall be restored
and 1 am sure the misuse and abuse of
articles 352 and 358 shali  never be
there TLqualit before law and egual
protection of the laws shall be 1estor

ed

While speaking on the Forty-fourth
Amendment Bill the then Law Minis-
ter sud specifically that the basie
features of the Constitution included
democracy secularism Republicanism
and judicial review and conceded
that while exercasing the amending
power Parliament should not exer
clse the power to repeal the Consti
tution And I find that by that very
Government all basic features of the
Constitution were destroyed and the
greatest heritage of democracy to
mankind namely personal liberty, was
taken away without trial Innocent
people were thrown into sterilisation
camps and had to face several types
of indignities. Even gruesome atroci-
ties were perpetrated agatnst citizens
and patriots even students, and flendish
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methads were used for interrogation
while they were in police custody. Well,
there was freedom to destroy freedom.
It was to prevent this that the Gow-
ernment has come forward with amend.
ments of articles 358 and 359 of the
Constitution.

I am happy that the provisions of
article 19 shall be suspended only
when there is external aggression or
war and under article 359, under no
circumstances the individual lberty
shall be transgressed or taken away
no matter there is internal or external
emergency.

There is another alarming feature
of the Forty-second Amendment Bill,
and that related to judicial review of
ordinary laws. Well, since the hon.
Minister has dilated in detail the am-
endment with regard to judiciary and
since most of the hon, Members have
spoken about it, ! would only say that.
in gpite of the abundant caution by
the founding fathers of the Constitu-
tiom by introducing articles 13 and
354(1) of the Constitution, the powers
of the High Courts and the Supreme
Court were taken away and they were
deprived of their jurisdiction over tri-
bunals.

Well, T do not want to deal with
article 257-A, (deployment of armed
forces) which has been rightly deleted.
1 congratulate the Government that
they have maintained—some hon'ble
members may or may not agree—in the
Directive Principles some of the provi-
sions like articles 37(f), 89-A, 43-A and
48-A of the Constitution,

They have also added a new Chap-
ter, that is, on Fundamental Duties.
Fundamental Duties are not new to
this country, Mahatma Gandhi always
emphasized that a man should do his
duty. Before independence, a Consti-
tution was framed, called “A Gandhian
Constitution for Free India.” There
was a specific chapter which dealt with
Fundamental Duties and Fundamental
Rights, with an impressive foreward
written by Mahatmaji himself, This is
how this amendment has come.

2180 LS—11

I would now like t, say something
about article 368, amendment of the
Constitution, In this connection, ¥
would like to quote one of the eminent
jurists of this country, Shri Tarkunde.
He says:

“Article 368 should first define
what are the basic features of the
Constitution, and then provide that
Parliament in the exercise of its
amending powers cannot alter these
basic features, except by the sanction
of the majority vote {n a general re-
frendum of the entire adult popula-
tion, This would incidentally esta-
blish the principle that sovereignty
under the Constitution vests in the
people and not in Parliament, which
is liable to be controlled by the
Central Cabinet.”

I am happy that Government has uti-
lized this opportunity, and the hon.
Minister has chosen this best and saf-
est course for ihis purpose. Because,
sometimes Legislature behaves in a
most irresponsible manner.,

Here I would like to quote a Bihar
case, Ram Prusad Vs, State of Bihar,
where two appellants were allowed
200 bighas of land. Some neighbours
reported the matter to the Congress
Working Committee, and the Working
Committee passed a Resolution and
stated that the lease should be cancell-
ed. The Bihar Legislature passed an
Act by the name of Bihar Sathi Lands
(Restoration) Act, 1950, That was de-
clared ultra vires of the Constitution.
While declaring the Act as ultra vires
of the Constitution, Their Lordships of
the Supreme Court stated:

“Such legislation as we have be-
fore us is bound to drain out the
vitality from rule of law that our
Constitution so unmistakably pro-
claims, and we hope that the de-
mocratic process in this country
shall not tunction in those lines.”

This is how Parliament and Legisla-
tures can behave like tyrants,

Similarly, sometimes the Supreme
Court acts like a Third Chamber. Take
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the case of fundamnetal right to pro-
perty. It has been taken out from the
besic feature by a majority of one.
Again it can be put in the basic fea-
ture by a majority of one. What will
happen in that case, if property right
now a legal right is again put as a
basic feature? Then Parllament is
bound by it and Parliament cannot
say by a majority, even by a two-thirds
majority, that it should not be a basic
feature. What is then the option? The
option is that the issue should go to
the people and if the people then de-
cide by a majority of two-third or
whatever the majority that is settled
by the Parliament, then in that case
that law would prevail inspite of the
ruling propounded by the Supreme
Court to the contrary. So, the provi-
sion of referendum under such cir-
cumstances is good and should be
adopted.

There has been controversies re-
garding the preventive detention, 1
am sorry, 1 disagree with most of my
friends including Mr. Jethmalani and
some other learned speakers that this
is absolutely out-dated. 1 feel that it
is very necessary in this country  The
dignity of the individual, the safety
and welfare of the people, the regula-
tion of international and sational trade.
smuggling, foreign espionage, subver-
sion of law and order by anti.social ele-
ments, these are the pressing necessi-
ties, the felt necessities of the modern
vigilant State and every modemn
vigilant State of today has been
trying to curb these  activities
in one way or the other. Even Britain
which has its entire edifice in the rule
of law and convention passed Preven-
tion of Crimes Act in 1971 and through
vou I would like to inform this august
House that the concept in Britain that
was there in the 18th Century had been
reversed in the 20th Century, In the
19th Century, there was a famous
leading case “Beatty Vs. Gillbanks” in
which it was said “mere knowledge
that opponents are likely to cause dis-
order does not turn an otherwise law-
ful assembly into an unlawful nssem-
%1y This proposition was completely

changed in 1938 in the case of Mra.
Duncon Vs. Jones Mrs, DuncOn ‘was
a woman spesker, who was Jjust delt-
vering a speech before a Centre for
the Unemployed and violence erupted.
The very next year, she said “I will
speak at this very spot” The Pplice
Officer Mr, Jones went there and zaid
“No, you should not speak “here”, Mrs,
Duncon was peaceful, her opponents
were peaceful, her supporters were
peaceful, but inspite of that, Mr. Jones
arrested her. The court observed
that the police Officer was justified in
arresting her.

Now there is a very important case
“Liversidge Vs. Anderson”, which ad-
vocated that the preventive detention
may be an anathema to all those who
loved personal liberty, 1 would like to
quote the observation of Lord .Atkin.
He says: “In this couniry, amid the
clash af arms the laws are not silent.
They may be changed, but they speak
the same language in war as well as
in peace.. ..”

During the First and Second World
War, the British Parliament empower-
ed the Government to pass orders for
preventive detention and the power
was upheld by the same Court on
ground of mecessity, It was desirable
and necessary even in a country like
England. In this country, so far as we
are concerned, I cannot give a better
expression saying that how Mr, Justice
Patanjali Shastri described this pre-
ventive detention. He said:

“This sinister 1looking feature so
strangely out of place in a democra~
tic Constitution which invests per-
sonal liberty with the sacrosanctity
of a fundamental right and so in-
compatible with promises of its pre-
amble, is doubtless designed to pre-
vent an abuse of freedom by anti-
social and subversive elements which
might imperfl the national welfare
this infant republic.”

AN HON, MEMBER: This was in
‘which year?

SHRI JAGANNATH SHARMA: It
may be any year. But they are more
true foday, Even those Britishers who .
believed in the rule of law, passed:



225  Constitution (Forty- SRAVANA 17, 1800 (SAKA) fifth Amdt.) Bil 328

Hast India Company Act of 1780,
Bast Company Act of 1784, Bengal re-
gulation Act of 1812 and ultimately
the Defence of India Acts of 1913 and
1938, all these gave a complete concept
of preventive detention. That is why,
the Constitution of India has incorpo~
rated Article 22(8) of the Constitution,

Now I would like to say something
with regard to the Right to Property.
New article 300A reads “No person
sha'l be deprived of his property save
by authority of lew.” As I have al-
ready said, the Government have eli-
mingted this right from the funda-
mental right It is a right step in the
right direction. But we should not for-
get what probably Lincoln said-
“Human beings being what they are
their desire to accumulate power and
property ceases only with death.” The
right to property has been recogn:sed
under Article 10 of the Constitution of
USSR, under Article 17 of Universal
Declaration of Human rights, Magna
Carta, the Bill of Rights the petition
of rights and Lords Blackstone and
Lock said that it is an inherent right

The hon. Minister has said. accord-
ing to the authority of law The au-
thority of law is exercised in two
ways, either by “due process of law”
or by “procedure established by law.”
“Due Process of Law” has been taken
from the American Constitution; “pro-
cedure established by law” is provided
in the Indian Constitution. Although
the hon. Minister has gaid in his open-
ing sneech that procedure esfablishe 1
by law ‘would mean the suthori{y of
law, still we have to hc very careful
ahout it and mention it clearly in the
Statute Book.

Fven today we cannot forget that
the Parliament has the right to enact
a law for seizure and confiscation of
property: the Parliament has the right
nf acquisitioning end requisitioning of
Rronerty either with the consent or
without the consent of the owner the
Parliament has the right to enact a
law to empower the State for acruisi-
tloning and requisitioning of property;

the Parliament has the right to tax the
property for revenue purposes, There-
fore, the sovereignty of Parliament
should see that the police power, the
power of eminent domain or the tax-
ing power for revemue purposes is not
misused. The specific safeguards must
be incorporated in the rules or in the
statute book itself so that the citi-
zens may not be put to trouble,

Regarding “Education”, this is the
only provigion with which I do not
agree with the Government. It ghould
remain in the Concurrent List. For the
last 80 years, the Government has not
been able to come out with a uniform,
viable and sound educational pelicy,
Sometimes, we haves done 10+2-+433
sometimes, tt is10-}2-4-2; sometimes,
8-+2--3and sometimes, R-}-24-2 Even
today, there is no national unanimity
or clarity with regard to the policy on
education,

After the Chinese War and the
Pakistan War, the Parliament passed
the All-India Services (Amendment)
Act which provided for the creation
of the all-India services for the Indian
Health Service, the Indian Agricul-
tural Service, the Indian Forest Ser-
vice and the Indian Education Service
only for the sake of hnmogenuity and
for the sake of efficiency and good
performance, That was passed by the
Raiva Sabha. But nothing further has
heen done

In the end, I would llke to say a
word about the Preamble I do not
know how far my hon friends will
agree with me 1 do not like the word
“socinlism” to be qualified by any
word, like, “secularism” or “democra-
1ic " I say this because gocialism wm-
qualified is pure socialism; sociahism,
when it is qualifird, is something less
than <ocinlism  Socialism, when qua-
\ifled by “national” became “fascism”
and <ocialism, when quslified by “de-
mocratic” became “capitalism.” So-
cialism in its very nature 1s secular.
If vou add secularism to it, it may
sometimes become “Islamic soclalism™
or it may sometimes become “Christien
socialism.”
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Carl Marx has defined socialism as
distribution of surplus; Sydney and
Web have defined socialism; Prof.
Harold Laski has defined socialism;
Swami Vivekananda has defined so-
cialism; Guru Nanak has defined so-
cialism; Mahatma Gandhi has defined
socialism, Amd our concept of social-
ism is something quite different. We
do not mean socialism as distribution
of surplus, We only mean that it a
guest comes, we would like to entertain
him even if we have to remain hung-
ry—Atithi—that means a man who
comes without date.

Lastly, so far as the word “Repub-
1ic” is concerned, Republic is always
“sovereign” and “democratic” Demo-
cracy and sovereignty are inherent in
“Republic ” We should simply say, the
“Republic of India.” As the property
right has been removed from the
Chapter on Fundamental rights and
has been put as an ordinary right, we
can call India as “The Soclalist Repul:-
he of India”

SHRI HITENDRA DESAI (Godhra)
Mr. Chairman, Sir, at the outset I join
with the other leaders of the Opposi-
tion parties in congratulating the Law
Minister for bringing in this Bill. I
also congratulate the Prime Minister
and the Law Minister, not so much for
Yringing in this Bill as the manner in
which they handled the Bill, the man-
ner in which they consulted the Oppo-
sition parties and groups and they
tried to evolve a consensus, I believe,
it is the first step in that direction. In
spite of all the criticiams which we
have been levelling against the Janata
Party, this is one good act which they
have done in the last 16 months,

Now, I will deal with the various
provisions in a nutshell. On the whole.
our Party supports the general prin-
ciples contained in the Bill subject to
certain reservations and subiect to cer.
tain comments which I shall presenily
make.

1 will first take the question of
Emergency, It has been rightly point-
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ed out that there was subversion of
the Constitution and there were ex-
cesses in  Emergency, and that the
Congress Party suffered defeat in the
elections mainly on account of the
excesses of Emergency. It must also
be noted at the same time that, when
the Constituent Assembly met before
1950, soon after independence, it was
only under the Indian National Con-
gress that this Constitution was main-
ly framed, and the founding fathers of
the Constitution were mainly inspired
by Mahatma Gandhi and Pandit Jawa-
harlal Nehru, I will go to a period
cven earlier than that,

All of us who were siruggling or
taking part in the struggle for freedom
did not at that time mcrely fight for
the independence of the country and
against the British but even during
those days we envisaged ‘India after
independence’, and we envisaged a
social order free from exploitation, at
the same time guarantieeing Funda-
mental Rights in the Constitution I
will not take much time of the House;
1 will only refer to a Resolution pass-
ed by the Indian National Congress at
ils Karachi Session as early as 1831,
under the Presidentship of Sardar
Patel, where I had the good fortune
to be present, I will not read the whole
Resolution, but will read cnly a few
lines. The heading is 'FUNDAMEN-
TAL RTGHTS AND ECONOMIC FPRO-
GRAMME. This was passed in the
year 1931 when the Karachi Congress
Session took place; Gandhiji was also
present; the President was Sardar
Vallabbhai Patel:

“This Congress iz of the opinion
thal, to enable the masses to appre-
ciate what Swaraj as concelved by
the Congress will mean to them, if
is desirable to state the position of
the Congress in a manner easily
understood by them. In order to end
the exvloitation of the masses, poli-
tical freedom must include real eco-
nomic freedom of the starving mil-
lions. The Congress, therefore, de-
clared that any Constitution whick
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may be agreed to on its behalf

" should provide or enable the Swaraj
Government to provide for the fol-
lowing....”

A number of things are there, I will
rcad only one or two:

‘ Fundamental rights of the peo-
ple, including freedom of association
and combination; freedom of speech
and of the press; freedom of cons-
cience... "

and so many other things which we
have already embodied in the Consti-
tution,

‘Therefore, even before we got in-
dependence, as early as the year 1931.
the Indian National Congress, under
the the leadership of Mahatma Gan-
dhi, was very clear in its concept of
‘India after Independence’. Barring
the 19 months of Emergency when
there was subversion of the Constitu-
tion which we admitted the Congress
has always nurtured all these Funda-
mental Rights and the {reedom of the
press also. 1 also want tu bring to
1he notice of the House that, soon
after the election resulis were announc-
ed in March 1977, the Congress Pariy
—--at that time the split had not taken
place—al its AICC Session in May
tried to evaluate the reasons for 1ils
defeat, what wrongs were commiited
during the Emergency, a1 easily came
tc the conclusion thot the emergency
excesses were the main cause and they
felt sorry for it and they were con-
vinced that there must be some provi-
gion in the Constitution by which
these excesses rould be prevented, It
is in this light that I am speaking to-
day, even against the provision of
emergency for internal purposes and
even armed rebellion. Even the in-
clusion of armed rebellion for internal
emergency does not alter the situation
wery much, I do not want to repest
the many arguments that have been
found out so far hut the House should
be aware that there is an evplaration
here which is even much more dero-
gatory than the substantial provision.

The explanation says:

aso

*A Proclamatimn of Emergency do-
claring that the secu.ity of India or
w1y part of tne tercitur, therect is
th:eatened by war or by external
aggression or by a..aed  rebellion
may be made before the actual oc-
currence of ‘war o: of arv such agg-
ression or rebellion if the President
is satisfied that there is imminent
danger thereof.”;

But I do not think amy difference could
be made, Even if a provision for
armed rebellion is there, it is quite
likely that the powers may be misus-
ed, I appreciate the various cons-
traints which are contained in the
section, namely, that it is considered
almost to be an amendment of the
Constitution and, therefore, it has to
be approved by a resolution by each
of the Houses with a two-thirds majo-
rity of the Members present and vot-
ing and a majority of the members
voting fur it. These are good provi-
sions. But at the same time, our
Party is opposed to emergency on the
ground of internal disturbances in-
cluding the provision for armed re-
bellion.

In this conncection we hive the
experience of many other couniries
also, It §5 not only in India that we
had this experience but in other coun-
tries of the world also emergency has
always been misused, I will only give
one instance of Nigeria, There, in the
year 1962, in Western Nigeria on ac-
count of squabbles in the ruling parly
—1 am emphasizing this point for the
purpose of this ruling party also—
that merely for the purpose of squab-
bles in the ruling party, the Regional
Governor of Nigeria dismissed its Pre-
mier, Chief Akintola. But the Premier
went to a court of law for a prayer
that the order was invalid. In the
meantime, the Assembly met and at
its meeting there was violence in the
Chamber of the House and the Assem-
bly could not go on, Immediately, the
Federal Government thought that there
was a case for clamping emergency
and emergency was clamped on Wes-
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tern Nigeria even though there was
not a single violent incident outside
the House in any part of Western
Nigeria.

Therefore, Sir, not only in this coun-
try but in the experience of several
other countries also the provisions of
emergency have been misused and it
is for that reason that we are not
against having emergency for external
aggression and war but not for inter-
nal disturbances or even for armed
rebellion or for the danger of armed
rebellion, and that is one point on
which our Party is very clear.

Secondly, so far as the question of
the amendment of the Constitution is
concerned, my Party is also opposed
to the idea of referendum. A very
scholarly argument was put by my
hon. friend, Shri Venkataraman and,
for warnt of time, 1 don't want to re-
peat them and add to many things
which he had said. One thing which
strikes me  about the referendum
clause is that unless there is a general
election and even general election not
only of Parliament or Lok Sabha but
unless there is a simultaneous general
election to the State legislatures and
to the Lok Sabha, it will be very diffi-
cult to get 51 per cent of voters even
for this purpose of referendum.
That is exactly our experience these
dayg and, therefore, the whole idea of
referendum seemg to me to be tho-
roughly impracticable,

At the same time, I feel that by
enumerating the basic featureg in the
Constitution itself, we would open
flood-gateg of litigation and the
courts may take a view that this is an
amendment against the basic features
and, therefore, the court may strike
even an innocent provision which
may not necessarily come under the
basic features of the Constitution.
My third argument, over and above
the arguments which have been pro-
pounded here for the Law Minister to
consider is whether the clause itself
Is valid or it also requires to go for
referendum to the people. Therefore,
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on these grounds and mainly on the
ground that after all in a vast coun-~
try like Indis, this is not practicable,
we are oppoused to the amendment of
the Constitution by referendum. We
certainly hold the people of India
supreme; it is after all the demos, the
people of India who are enthroned in
the seat of Parliament. There is no
dispute about that, but if Parliament
can also be captive, Parliament can also
be misled, there is every reason, look-
ing to electionsg in our neighbouring
countries, that people can also be
misled. Therefore, there ig no addi~
tional point in providing referendum
for the amendment of the Constitu~
tion,

A point was made about the pream-
ble to the Constitution. The speaker,
who spoke before me on behalf of
our Party, hag amply made it clear
that there should be no definition of
secularism or socialism. After all,
secularism hag something more of
wider impor{ thap what is contained
in the mere definition ag deflned in
the Bill itself. This is more go in the
case of gocaalism. By defining socia-
Lsm in the manner in which 1t has
been done, I feel that we have much
narrowed down the scope of socia-
lism. After all, it is very difficult to
define socialism but we have certain
ideas about it.
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SBRT
idens af socla¥sm have grown with
the Ume
the year 19030 omwards to the present.
Pandit Jawsharlal Nehru tried to
define it but ultimately he gave up
that idea and he said, we cannot define
sociglism. Therefore, 1 am glad, that
among the many provisions of Consti-
tutien (Forly-Secenq Amendment)
which have been retained, the pream-
ble embodying that this is going mow
to be a secular, sgocialist, democratic
republic ig also retained and I must
congratulate the Government mainly
for that purpose. It is only because
some section in that party does not
like socialism or secularism, there-
fore, an attempt is made to narrow
it down and, therefore, we are Op-
posed to the definition,

Lastly, on the point of education, I
remember when the State of Bombav
was organised as a bilingual Bombay,
I as the Education Minister noticed
that there were six systems in several
regiong of the State, there were diffe-
rent systemg of education in areas
which comprised Marathwada Vidar-
bha, Maharashtra of the old Bombay.
Gujarat of the old Bombay State, and
varioug other places and the area
which comprised of Saurashtra—20
small States before,

Therefore, in a country like India
if we really want integration and if
we really want our country to grow,
I feel there must be some guidelines
laid down for Education, in many of
the fields. I am not, for a moment,
suggesting that the Centre should
interfere in the implementation of the
Education policy of the States Ul-
timately, the States will have the
main funetion of organizing Educa-
tion and implementing various poli-
cles. But we should think of areas
like language policy. For Instance
when we are fighting for language or
for the 3.Jdenguage formula, if the
States do not implement it, we can
certainly evolve some other consensus

by which a paepar lesguage formula
can be evolved. It is possible only
if BEducation is in the concurvent Est.
Therefore, we oppose the ideg com-
tained in the BiR, that Education and
Foresis should be in the State List.

To conclude, excepting on the
varioug points which I have pointed
out, we support the Bill in its main
principles. But evolving g consensus
on the Constitutional amendments is
only one step, The other step is
wanting. Merely enacting fundamen-
tal rights in the Constitution will not
guarantee fundamental rights. Mere-
ly by providing constraints against
Emergency in the Constitution, it will
not be possible to prevent authoritarian
forces from subverting the Constitu-
tion. What is required at the present
moment i a national consensus on
many of the vital problems that con-
front us, and a national will to act.
I am afraid the way the Janata Gov-
ernment ig going ahead, law and order
is completely out of joint, economic
crisis in facing us, official language
question is threatening to divide the
country, casteism is rampant, and
events which bappened in Bihar and
those which have recently happened
in Marathwada are but dark shadows
of more ghastly events to come. This
is the state of the country to-day.
Merely by providing certain things in
the Constitution, we will not be able
to guard parliamentary democracy.

If a democratically-elected Govern-
ment fails to solve the problems of
the the people, it will be responsible
for 1t if authoritarian tendencies
grow in this country. And they are
exactly those which are growing,
Therefore, I personally feel that the
time has come in this country for all
wise men of thig country to come to-
gether—not only those who are in
power but even those outside—and
evolve a consensug on many vital pro-
blems that confront us, and decide
accordingly. People are not going to
spare anybody. Affer all, the Janata
Party thought, when they took oath
at Rajghat that they will be there for
3 long decadeg more at least. Now,
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even they are not sure bow long they
will be in power. We have to learn
from history. But, as the great his-
forian Hegal pointed out, it is only
from history that Mankind learns that
it learns nothing from hstory. It
that is going to be our fate, I do not
think mere constitutional amendments
can be a safeguard for parliamentary
democracy in this country.

PROF. R. K. AMIN (Surendrana-
gar): Sir, at the outset let me say that
I congratulate the Law Minister for
the introduction of the 45th amend-
ment to our Constitution. But my
congratulations are qualified, because
ag far as his amendments go they are
&ood enough but they do not go as far
ag I wish them to go. By these
amendments we are making changes
in 80 many fundamenial features o!
our Constitution; emergency provi-
sions, fundamental rights, preamble,
preventive detention, power to amend
the Crstitution and so on. To under-
stand this I should like you to go
back to the days of the Constituent
Assembly. During those three years.
1947 to 1950 they wrangled and quar-
velled with the main aspects of the
Constitution and arrived ul certan
decisions. Two criticismg are made
against that ang the hon Law Minis-
ter—should keep that in view while
making the present amendmenis, One
was that the Constituent Assembly
wag not representative enough. This
criticiam referred to was as a resull .f
the Cabinet proposals. Adult
franchise was not given. From the
States nominations of representatives
Wwerfe made. Probably it used fo re-
present 28-30 per cent of the electo-
Tate, not more; many of them were
appointed from the princes of various
States, The second criticism was that
the framing of the Constitution was in
some special circumstances, when
there was the threat from Pakistan.
or Telangana wag there as an inte:-
nal disturbance, the fooq situation
wag critica] and the refugee problem
Was serious, it was in thoge circums-
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tances that our Conatitution was
framed. Thay is why a sort of con-
flict between two groups of thought
was going on from the beginning ¢ll
even today. Some people wanted
directive principles to be first and
fundamental rights next, some others
wanted priority for fundamental
rights over directive principles, Some
sald that the woyrd ‘socialism’ should
be included in the preamble and
some did not want it. Because of
such conflicts in the course of 25 years
we had about 45 amendments to our
Constitution, From that point of
view, 1 should like you to judge the
present provisiongs made by the hon.
Law Minister.

Let ug take the provision regard-
ing emergency. Doeg this provision
really solve the problem of emergency
which we faced one and half years
ago? Do we have the possibility of
subversion of the Constitution which
was Ssupposed to be {he most well
designed Constitution to protect the
freedom of the people? In the course
of the next two years could it be sub-
verted by the same machinery of the
Constitution? When we are making
changes we shoulj see whether the
same machinery could be utilised in
such a way as it was done in 197.?
You take the case of the Prime Minis-
ter. Do we allow him the right to go
and advise the President for the dis-
solution of Parliament? He can by
giving that threat keep all the mem-
bers of the Party with him—have we
made any provisions that such a
power is not being utilised, cannot be
utilised in an undemocratic manner?
Have we made any provision that such
a power is not utilised by a dictator
who may happen to be the Prime
Minister and who wants to convert
his office into a dictatorship, just as
we saw only a few years ago? It Is
possible that some of us alsa can be-
have in that manner. Are we making
provision for that? I do not find
any provision of that nature in this
Bill,
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Take the emergency provisions, It
says about armed rebellion. Is it re-
bellion by the army? If it is rebel-
lion by the army you are not going t.:
control it. Is it rebellion by the pev-
ple with arms? You have not allow
ed any armg to be kept with the peo-
ple. We have no right to keep arn..
1f a significant number of people keep
arms, there is something wrong with
the administration. It there is intei-
nal subversion, with the present
technology available with the army
are we not in a position to control 1t
in one month’s time? If it is not con-
trolled in a month, it can never be
controlled. So, i1f at all a provision
is necessary to be introduced for armed
rebellion from significant number of
people with arms your emergency
should not be for more than 15 days
or one month. It cannot continue
for six months after the lapse of the
emergency and you cannot keep cou-
trol over the freedoms of the people
for such a long time. So, that sort of
thing is not required. If there is a
possibility of armed rebellion, your
emergency should not he for more
than one month. That sort of prowvi-
sion has not been made. I wish that
sort of provision is made.

Coming to fundamental rights, seve-
ral fundamental rights were not in-
cluded from 1847 to 1851, although
they were included in the Nehru Re-
port and in the various reports pre-
pared by the Congress, which wag our
national party then, right from 1895 to
1948. Conveniently those fundamenta]
rights were removed during 1947 to
1951. I will name two or three: right
to bear arms, secrecy of correspon-
dence, due process of law to be adopt-
ed, preaching of class or caste hatred
security of person and dwelling from
unreasonable searches eic. These
fundamental rights were included in
the Nehru Report and various resolu-
tiong of the Congress. But convenient-
ly they were removed during 1947 to
1951 because somebody might have
pointed out that we have to deal with

or Telangana or with the
communists. So, these rights cannot be
tiven, But we have seen that because

of the loss of of these rights, we were
put to any amount of difficulties in
1975 to 1977. The greatest curse was
the searchegs and MISA, the sword
hanging over our heads during 1975 ‘o
1977. Otherwise, when so many b.g
leaders were beinz arrested on 26ib
morning, not a sparrow could even
chuckle in the country. There were
no disturbances 1n the whole country.
Nobody wag in a position to speak.
Even when the Cabinet was not con-
sulted and the Cabinet was informed
about it only at 6 or 7 Oclock 1n the
next morming, not a single minister
asked why they were not consulted,
because 1f the lion 1s outside the House
and If we are asked whether we want
the lion inside the House, we mught
say, no. But if the lion is brought and
put here on the Table and then if we
are asked whether we want the lion
to be in the House, everybody will say,
“Yes, we want the lion in the House™!
You are bringing an amendment to see
that the situation which arose in 1973
doeg not arise again  But for that such
fundamental rights which ought to
have been included in this have not
been included. I request the Law
Minister to please think it over, If
you gre really concerned with the pro-
blem that the emergency which came
in 1875 should not come again in futurc
in the manner in which it came 'n 1975,
such fundamtenal rights should be in-
cludeq in this Bill

17.00 hrs,

If you remember, when these funda-
mental rights were included in our
Constitution in 1850, one of the Mem-
bers of the Constituent Assembly cnt:-
ciseq 1 saying that they were framed
from the point of g police constable
This criticism must be norne in mind
it the same rights are {o be kept. We
have seen during the emergency the
way In which the right of habeas cor-
pus was taken away from us even by
the judiciary. It should not happen
again. Have we made provision for
that? Can you put your hand on your
heart and say that it will not he re-
peated again after this amendment? 1
doubt. It might be repeated,
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THE MINISTER OF LAW, JUSIICE
AND COMPANY AFFAIRS (4RI
SHANTT BHUSHAN): 1hat has been
donebyamenmarﬂcleaﬂ.

PROF. R. K. AMIN: Take the nght
of property. What have we done? We
Bave thrown away the haby with the
bath water. Long back, when the right
ot property was discussed, big business,
big capitalists, very rich people luxu-
rious lLiving and other things were
pointeg out, inequalities of income bet-
ween the richest and the poorest wae
pointed out, and that is why the right
of property was to be taken away, but
when you take away ihe fundamental
right of property, you must realise that
it includes a house, for instance I Imnay
be driven out of my house, my right to
that property maybe taken away bv
executive authority., 1 may have one
or two acres of land. that can be tsken
away without compensation, That
right 15 not protected And you have
never taken away the propertv ot the
big people. Even wh:n this right wus
excluded from the fundamcental rights,
even when the fundamental rights
were suspended, nobody utilised artirle
31B and 31C to take away the pro-
perty of anybody else.

If 1 do not have the right of proper-

ty, I am subjected to slavery. If I
want to speak to the highest in the
country.

When I go hoine noberly should be
in a posttion to harass me, to take
away my employmeat and Lving.
That guarantee has to be given to me.
Otherwise, you are subjecling me to
slavery and my freedom is in jeopardy.
It you like, you can put a restriction,
you can say that nobody has the right
to acquire property more than Rs. 1
lakb or Rs. 56,000 bu' I should have
tull freedom, and should not ke sub«
jected tp the pleasure of somebody
who is in the Government. Think of a
situation when all employment is con~
trolled by Government, What is the

fun in giving freedom of apeech them?

An emply belly and a Seee Wengue will
not go wgether,

1 agrop with my friend Shri Jelhma-
lant that ss far as pessible MIBA
should not have been kept, preveniive
detention, should not have besn hept.
Even in 1948 when it was kept in our
Constitution, 30 many people objecied
to it. It was only the threat of Pakis-~
tan or Telengana which allowed them
to put it in the Comstitution,

The Committee Report did not put
MISA inside. But, later on, somehow
by the backdoor it entered in our
Constitution. It you rcat the hstory
of Constitution making you will see
how it entered thrura the backdoo..
Now we have had a very bad experi-
ence. Therefore. I would only plead
that body should be kent ivside prison
without giving any reasons for more
than 15 days. It 3bouid no* be more
than 15 days at the most. There It
should end in any case. Within this
period Government must file a case
find out the reasons, whatever reasons
there are and if there ate no reasons,
nobody should be subjected to MISA.
it that sory ot provsion is made, {
woulg be very glad,

13.07 hrs.
{MR. DePUTY-SPEAKER in the Chair]

My hon. friend, Shri Stephen, sug-
gested that theve is a conflict between
the Directive Prinriples and the Fuads~
mental Rights. Thore Is no confet
between the two. One is “Do’s” and
the other is “don'ts”; one ls positive
and the other ig negative. One sayn
to the State; do not tamner w'th the
individual freedom, all'w pesple to
have their free iongue. The other
says positive thingg like: give him emr
ployment, give him good living, give
him healthy conditions, give him .jutri-
tious food, Ome 18 positive and the
other is negative: there ix no comfict.
One refers to freedom from the State
and freedom from the other indlvidu.
als while the other refers to socio-
economic policias. TNig Dag arisen be-
cause of the compromise. Somie peo-



341 Constitation (Ferty- SRAVANA 17, IW0 (SAKA) Nifth AmMaL.) Bié 342

sle wanied the word “Social " 0 be
smbodied in the Comstitution, hut that
word was not put in the preamole.
That is why the Directive Principles
were incorporated in the Constitution.

Here also I would have weleomed
my Law Minister, if he had tampered
the Directive Principles with Gandhian
influence. At the time of the Consti-
tution-making, only Nehru influence
prevailed; Gandhign influence did not
prevail. So many people at that time
suggested the inclusion i the Directive
Principles of subjects like the oprotec-
tion of cottage industry, prevention of
cow slaughter, development of small
and cottage industries, But all such
Gandhian influences were excluded
except prohibition. AUl other Gan-
dhian teachings were taken away and
in order to make a compromise with
socialism some social security mea-
sures were put in the Lirective Prm-
ples. It could have been corrected,
taking this opp Wity b the
Janatg Party Members have taken
a pledge before the Gandhi Samadhi
that they will include Gandhian teach-
ings. So, he should have taken this
opportunity to include the Gandhian
teaching in the Constitution.

Coming to the provision akout ariicle
368, I am equally doubtfu! akout the
referendum. Why? What are you
going to refer to the musses, most oL
whom are illiterate, who only look to
the symbo] and not the party,
who only look to the Jleader and
not even to the candidate who is
contesting there? So, with this provi-
sion, you should also have evplved a
new election system in order to meet
the requirements. Othcrwice, g refe-
rendum will not meet your require-
ments. Are you going to ask the peo-
ple: do you want more powers to the
States or more powers to the Ceatre?
For Centre-State relationship, should
we have a referendum, because it is a
basic feature of the Constitution?
What sort of result will you get from
such a referendum? Nothing, On
issues like whether you should have

prohibition or not, dowry or not you
may get some positive result. Then
also, it it iy at the time of the electlion
and it it is ong of the items in the elec-
tion manifesto it does not serve any
purpose. If it is separately put, out
the election is taking place simultane-
ously, then also it will not serve any
purpose. That iy why I suggest that
there shoulg be a provision in our
Constitution that every 20 or 25 yeurs
there should be a Constituent Assem-
bly, specially convened in aorder to 100k
into the basic features.

One thing I would like to say. We
are wedded to democracy. The two
essential features of democracy are
one, freedom and two, not to govern
anybody save his consent. We must
see that we guard these two essentials
-—no one is governed save hs congent
and freedom is granted to every in-
dividual, like freedom of speech etc.

Now on these two things, there
cannot be any referendum. There
should not be. They are go basic that
even a referéendum or any other Con-
stituent assembly should not take them
up Probably a referendur is not
suitable to our electorate, Thank you.

SHR) ASOKE KRISHNA DUTT
(Dum Dum): Mr. Deputy Speaker,
Sir, at the outset, I congratulate the
Law Minister for having redeemed a
pledge that our Janata Party had made
to the nation before the electiong last
year. Before the Parliamentary clec-
tions that were held last year, our
country passed through 19 months of
the darkest period in its history. The
fundamental rights of the people were
usurped, democracy was crippled and
the democratic system of Government
was completely paralysed. The whole
country wag brought under the spell
of an arbifrary dictatorship. When the
Parliamentary Electiong came, the
people of our country who elected
this 6th Lok Sebha, gave a definite
mandate that those provisions which
had violated our Constitution, which
had ravished our Constitution had to
be changed. Several hon, Members
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here have given the details of earlier
Constitutional Amendments. Through
the amendments that were meude
during Emergency viz,, 89th, 40th, 41st
and particularly the 42nd Amendment,
they had taken away the rights of the
people to an extent which was
undreamt of. The framers of the
Constitution had made certain pro-
visions for amending the Constitution.
Every Constitution in every country
has provisions for amendments. It is
because it becomes necessary as time
goes on and as we go through new
experience, it becomes necessary to
amend the Constitution. But the
framers of the Consttution I believe,
never had dreamt that the provision
for amending the Constitution would be
exploited, and abused jn the manner
in which the 42nd Amendment was
passed. The entire Constitution was
ravished The people of this country
gave a definite mandate, to see that
those provisions are repealed and as I
gaid the Law Minister had redeemed
that pledge and has introduced this
Bill to repeal most of the repugnant
provisions of the 42nd Amendment.
Of course, he hasg his limitations
because the Government and the Law
Minister have to sit with several hon
Members of this House having diffe-
rent shades of opinions and this Bill
is, to some extent, a product of com-
promise and compromise sometimes
doeg not have that force which a
original Bill has. Naturally, we would
have liked this Bill to be much more
forceful. But as I said, because it
came after dialogue with several hon.
Memberg on the opposite side, much
of the provisions had to be diluted.
But inspite of that....

SHRI HITENDRA DESAI- Let us
know the forceful points at least.

SHRI ASOKE KRISHNA DUTT:
Inspite of that, a very able job has
been done. They way in which during
Emergency the provisions of the old
Constitution were exploited by the
former Government taught us a lesson.

In the pame of internal disturbance,
a particular person abused the prov{-
sions of the old Constitution und imi-
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posed Emergency nn this country. . 1
has become apparent and it has been
thoroughly exposed by the Shah
Commission as to the manner in which
the former Prime Minister, without
consulting the Cabinet, had imposed
Emergency on this country and had
sent the recommendation to the Presi-
dent for the jmposition of Emergency.
It has now become clear that the then
Home Minister was completely in the
dark and that the Tabinet was hot
even consulted and only after the
Emergency was proclaimed, next
morning the Cabinet new about the
proclamation of Emergency,

In the new provision that has been
made, not only the words “internal
disturbance” have beepn replaced by
“armed rebellion” but certain ofHer
provisions, very necessary provisions,
have been created. By hon. friend,
Shrj R K Amin, was just now saying
that if there 1x an armed rebellion,
certain provision should be there to
sec that such ®n Emergency ends
within one month. I find that the
Law Mimster has made that sort of
a provision in the Bill. He has clearly
stated that if such an Emergency is
proclaimed, still that provision has
got to be scrutinised by Parliament
within one month and, if the Parlia~
ment does not ratify that, the Emer-
gency ceases  So, that provision has
heen made,

There is another very fine provision
that has been made in this Constitu-
tion Amendment Bill. Ag a victim of
the MISA of Mrs Indira Gandhi, I
am very much happy to see that the
provisions of the MISA have been
repealed But I find that the prevefi-
tive detention gtill remains over there.
Of course, it hag to be admitted that
in a country like ours where there
are various sorts of problems, the
problems of economic offenders, the
problems of espionage, etc, certain

types of preventive detention mey be
necessary. But I would urge upon
the hon. Minister to be very cautious
and, if necessary, to make even further
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provisions to see that these provisions
of the preventive detention are not
abused

Our experience ghdws that during
the Emergency, 1t wa¥*Tidt only that
the politica] executives of the country
abused the provisions of MISA and
preventive detention but often it also
huppens that these provisions of pre
ventive detention are abused and
misused by bureaucrats at every stage
We feel the necessity that economic
offenders must be prought to book
But we have seen that petty bureau-
crats petty police officials, often
concoct false churges and wictimise
innocent citizens 1in Varioug ways
Ccrtain provicions must be kept over
her¢ to sce that the average citizen
the¢ ordinary citizen who sometimes
docs not have the means to take
recourse to legal help 1s not penalised
and 1v» not oppressed by these pro-
visions of preventive detention

I am ulvo very happy to find that
the ncw article 361A has been intiodu-
el W have seen duling Emer caey
particulaily  how the procecedings
of this august body the proceedinr
of vatwous States legislatures and
mm whit manner those proceedings
hive been completely blacked ou The
vciy important speeches that were
delitered on the floor of the House
were completcly blacked out 1ana
censured and they were not published
at ail This new provision of article
361A will give a guarantee to the
people that in future, no tyrant can
come and abuse the powerg in such a
way that the very important gpeeches
that are delivered in this most impor-
tant representative hody of the country
are tensored m the manner that we
hag seen during the Emergency

Another provision that we saw
during the Emergency wag the manner
in which the election laws were
trampled on by the then Prime Minl-
ster To save her own skin, after the
famous Allahabad judgment, she had
the Constitution amended to see thwt
the provitiong of the Represenation of
People Act could not be used against
her, there wag to be a separate type
of legislation to see the eletion cases
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of the Prime Minister, Speaker and
certain  others This provision is
*being repealed and I congratulate the
Law Minister for that

The right to properly has been
very rightly deleted ™ Our Janata
Party took a pledge during the elec-
tions that this was to be done, and
that pledge 15 being redeemed Some
of my friends on bofh sides of the
House had expressed certain doubts
about keeping the legal right to pro-
perty I feel that it has been very
properly kept fhere Otherwise, an
unscrupulous executive™ could dis-
eriminate against people Any pro-
perty that has to pe taken must be
taken unde: dque process of law, and
that provision has been very amplvy
kept there

In thiy connection I would Lké 15
<ay that 1 would have been more
happy if the Law Minister had pro-
vided for the right to work This
pledge wa> given by the Janata Party
during the election where we said that
the fundamental right to property
would be abolished But at the same
time the right to work would be
accepfed I would have been very
happy if that had been included I
would even now request the Law
Minister to incorporate it here before
the final acceptance of this Bill

There 15 a provision about referen
dum Some of my friends on hoth
sides have expressed their doubts
about ;t But I feel Mratthe provision
of referendum has been very rightly
kept there Hon Member Shri Ven-
kataraman was gaying that referendum
might be misused or might not be
properly utilised, and he gave certamn
instances of cats and rats Some-of
my other friends were also saying
that 51 per cent of the people rught
not be brought to the poll I do ndt
think so The experience of Madrch
1977 eléctions shows that the people
of this country are politically con-
scious May be that 70 per cent of
them hve below the poverty Hne™or
may be that 70 per cent of them are
illiterate, but they have shown thut
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political consciousness cannot be dir-
ectly linkeq either with poverty or
with illiteracy. It has been shown by
the people of this country that they
have a tremendous political con-
sciousness. And I fee] that, jf a refe-
rendum like this becomeg necessary,
the so-called less literate people of
the villages will not be found lacking.
It a referendum becomes pecessary,
the overwhelming majority of the
people will duly take part in such a
referendum. But I feel that thig pro-
vision of referendum should be glightly
altered. Here it has heen said,
“majority of the people who vote in
the referendum provided 51 per cent
of the people vote. That means, a
situation might come where 26 per
cent of the people can change these
vrovisions. And these provisiong are
~t gpecial sanctity liké secular -Bnd
Jemocratic character of the Consti-
tution, like the Fundamenta] Rights
of the citizens, like anything imped-
ing free and fair elections, like some-
thing compromising the independence
of the judiciary. All these four sre
of special character. The provision
has been properly made that these
things should not be trampled with
easily. In that context, I would say,
mere 26 per cent of the people should
not be allowed to change this. The
provision should have been that at
least 51 per cent of the total number
of voterg should gupport such a move
before it is changed.

I will conclude by saying that I
have one reservation which I want to
particularly emphasized about the re-
moval of education from the Con-
current List. This will definitely be
a retrograde step. We have seen in
the la-t 30 years that education has
been kept in the Consurrent List and
that hag worked very well. Ours is
a country where we have all sorts of
interests. 'There are linguistic minori-
tiet, there are religious minorities in
different States and if we do not have
more or less s uniform system of
education throughout fthe country
which, remaining in the Concurrent
List, (an be regulated by the Centre,
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there may be all sorts of disturbances
and we shall be adding new problema,
new language problems and new
religious problems. In that context I
feel that education should be kept in
the Concurrent List as has always
been done. ~ -

With these minor reservationg I
generally support the Bill and I com-
gratulate the Law Minister,

SHRI G. M. BANATWALLA (Pom-
nani): The long awaited Constitu-
tion (Forty-fitth Amendment) Bill is
at last before the House. The Bill
goes a long way, though not all the
way, towards restoring the Constitu-
tion to its pristine glory. That it goes
a long way Is commendable but that
it does not go all the way to restoring
the Constitution to its pristine glory
is most regrettable.

Desite all claims made and despite
the various provisions in the present
Amendment Bill, the Constitution is
left with provisiong sufficient to enable
subversion of democracy or to pave
the way for authoritarianism.

Clause 38 of the Bill amends Art.
352 of the Constitution. This 1 with
respect to emergency and the Bill
provides that apart from war or ex-
ternal aggression, proclamation of
emergency can be made if there is a
threat to the security of the State by
concept of armed rebellion is such that
it is pregnant with potentialities for
the sub.version of democracy. Arm-
ed rebellion is a concept that will
armed rebellion. I submit that this
Armed rebellion is a concept that will
come very handy to a government to
clamp emergency so as to meet their
own exigencies of the gituation, To
illustrate my point 1 would quote
from the book of Maulana Abul Kalam
Azad, s'India Wing Freedom’. Im«
medjately after Independence there
was a charge by Sardar Vallabh Bhai
Patel that Muslims had risen in arms
against the ftheir non-Mulsim brethren
and thig is whut Maulan Azad says
at page 215 of this book:

“The police did recover gome arms
from Karolbagh and Subzi Mandi.
By Sardar Patel's orders, these wer®
brought to the Government Howwe
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end kept for pur inspscion in the
ante-chamber of the Cabinet Room.
When we assembled for our daily
meeting, Sardar Patel said that we
should first go to the ante-chamber
and {nspect the captured arms. On
our arrival we found on the table
dozens of kitchen knives that were
rusted, pocket-knives and pen-
knives. with or without handles and
iron spikeg which had been recover-
ed from the fences of old houses
and some cast-iron water popes.”.

‘Meulana Azad goes on further gay:

“Lord Mountbatten took up one
or two of the kniveg and said with
a smile that those who had col'ec-
ted this material seemed to have a
wonderful idea of military tactics
if they thought that the city of
Delhi could be captured with
them”.

The only point that I am making be-
fore the House is that this very con-
cept of armed rebellion can be twist-
ed by the Government jn power to
suit the exigencies of its own require-
mentg rather than any situaticn of
emergency.

Not only, thig but, there s salt
added to the injury. Clause 38 to
which I am referring has as explana-
tion and the explanatioy 3 to the
effect that the proclamation of emer-
gency may be made even before the
actual occurrence of rebellion if the
president is satisfled thnt there is an
imminent danger thereof

1 neeq not dilate further fo show
how this explanation itself is pre-
gnant with potentialties to psve the
way for a totalitarian or an authori-
tarian rule.

Take the case of Fundamental
Rights It has been claimed that the
present Bill safely and securely ent-
renches the Fundamental Rights in
our Constitution. 1 wish, if were 3o,
because no one can deny the import-
ance of Fundamental Rights, The

preamble to the Constitution spcaks
of the dignity of the individual and it
was Jacqueg Maritain who said:

“The dignity of the humar per-
sons?—The expression means noth-
ing it it does not signify that by
virtue of matural law, the human
person has the right to be respect-
ed, as the subject of rigats, posses-
es rights. These are things which
are owed to man because nf the
very fact that he is man.”

Such is the significance of Fundamen-
tal Rights

Let me also quote from the pream-
ble to the Universal Declaration of
Human Rights:

“The recognition of the inherent
dignity and of the equal inalicnable
rights of all members of the human
family is the foundation of free-
dom, justice and peace in the
world.”

Why go so far? We had the Pandit
Motilal Nehru Committee Report in
1928. This Committee Report in 1928
had gsserted:

“Our first concern ghould be to
have our fundamental rights
guaranteed in a wmanner which
will not permut their withdrawal
under any circumstances,”

This is about the parmount impor-
tance of the Fundamental Rights.

Now, let us look at the position as it
emerges from this Bill with respect
to the amendability of the Fundimen-
mental Rights. Not only the amend-
ability of the Fundamental Rights,
eve nsuspension of Fundamental
Rights is a serious thing. In the
United States of America, in an early
case of Exparte Milligan, it was ohser-
ved,

“No doctrine involving more per-
nicious consequencies was ever in-
vented by the writ of man, tham
that any of its (Bill of Rights) vre-
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visions can be suspended during any
of the great exigencies of the Gov-
ernment.”

Not to talk of suspension, I submit
this Bill has taken the question ~!
Fundamental Righ's in a very light
manner.

Clause 45 amenus Article 368; °t
introduces the concept of referendum.
Let ug study this concept. We are
told that a proposal will be deemel
to be approved ir at least fifty-one
percent of the total electorate go to
the poll and a majcnity of those who
vote favour the proposal. If that
comes about, 1t w,"1 come to hardly
26 per cent of the total electorate, and
if the electorate is 50 per cent of ~ur
total population, it means that the
fundamenta] rights are left to the
whims and fancies of just 13 per cout
of the total population

The Statement of Objects given in
the Bill says that the Bill wants to
secure fundamental rights and wants
to place them bey.'.d the reach of 1
transient majority. I submit that
apart from this, the fundamental
rights aje placed under the w'ume and
fancie, of just a small and nsignifi-
cant minority, as compared to the
fota] population.

There are lots and lots of further
scope for parliamentary invasion of
fundamental rights. For example, in
spite of much thuat hag becr a.2
about fundamentai ‘ights, Government
does not deem jt fit to remove Article
31B, an obnoxious provision in e
Constitution wand zn anachronism in
the 1list of ‘fundamental righ.t
because any Act which jg placed in
the 9th Schedule i3y thus beyond ue
reach of any of 1irke fundamenta
rights enshrined i1 the Constitution.
A simple majority of Parliament
places an Act in the 9th Schedule, and
the fundamental rights are all barred.
Such is the position,
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Then, Clause 8 of the Bill amends
Article 31C, Whlle amendin~ Artic.e
31C, Article 14 and Article 13, ‘m-
portant fundame: tal rights) have beer
freed from the suoremacy of all
Directive Principles Yot  they
have beepn made subordinate te
Article 39B-and-C. The main point is
that there is a lot of scope for even
parliamentary innovations of these
rights. It ig sometimes said that there
is a conflict between Directive prin-
ciples and Fundamental Rights.
There ig no conflict. Every advance,
every socilist advance that must
come, must come within the frame-
work of the fundamental freedoms
granted in the Constitution; and that
should be clearly understood.

In order to sccure the immutability
and inviolability of the fundamental
rights I have given an amendment, say-
ing that certain Articles with respect to
ciwvil liberties and rminority rights
shall always remain inviolate, while
others may be changed by a majority
of two-thirds of the total electorate
at refercndum 1 will dilate upon tilus
when, insha Allah, ] come to that
particular aspect

The preventive Detention provision
continues. I must say with respect to
these preventive detention clauses
that they reveal a total lack of hon-
esty. There is a transparent lack of
honesty on the part of the Treasury
Benches, as far as the rule of law is
concerned. It ig not the question of
safeguards. It is the vital question
of detention with, or without trail;
and as far as this particular rule of
law is concerned, there can be no
compromise whatsoever, Preventive
detention or detention without trail
smacks of a feudal concept.

There ig a clajim made with res-
pect to freedom of the press and the
publication of the proceedings of this
House, parliament and the legisia-
ture without previous restraints,
without censorship, Government must
be congratulated for this, Stiil 1 say
that the committal to freedom of the
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‘When I saw what men dig in
the name of fraternity, I resolved
if I had gq brother to call him
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“l approach this part of the Re-
solution, Sir, as a Democratic Soci-
alist, a Socialist who feels that de-
mocracy needs to be extended from
the political to the economic and
social spheres and that, if socia-
lism does not mean that, then it
means nothing at gll. I welcome
this Resolution in spite of the fact
that neither the word ‘Democracy’
nor the word ‘Socialist’ finds a place
in its Preamble. It is perhaps just
as well that those wordg have been
avoided because, as one of us here
put it in his Presidential Address
at the Meerut Congress, terms like
Socialism or Democracy can be
made to cover a multitude of sins.
‘This fog of words often covers rea=-
litles. We know that the French
Revolution was made in the name
of infraternity but, towards the end

cousin!’

That, I fear is true of other revolu-
tions as well.

As a Socialist, Sir, I welcome this
aspect of the Resolution because,
as the Mover hag rightly pointed
out, the content of economic demo-
eracy is there, although the label
is not there.”
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“The Hon, Dr. Ambedkar: Mr,
President, I cannot say that I am
very happy about the position
which the Draft Constitution, inclu-
ding the amendments which have
been moved to the articleg relating
to the Auditor-Genera in th's
House, assigns to im  Personally,
speaking for myself, I am of opin-
jon that this dignitary or officer is
probably the most important officer
in the Constitution of India He
is the gne man who ig going to sec
that the expenses voted by Parlia-
ment are not excecded, or varied
from that has been laid down by
Parhament 1n what 1s called the Ap-
propriation Act, If this functionary 1s
to carry out the duties—and his du-
ties, I submit, are far more import-
ant than the duties even of the judi
ciary—he ghould have been centainly
as independent as the judiciary, but,
comparing the articles about the
Supreme Court and the articles re-
1ating to the Auditor-General, I can-~
not help saying that we have not
given him the same independence
which we have given to the judi-
clary, although I personally feel
that he ought to have far greater
independence than the judiciary st-
self.”
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“If any State does not perform
the duties imposed upon by the
Constitution or upon by the nation-
al lJaws, the national President may
hold 1t to be the performance there-
by the force of arms?”
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“Dr. Ambedkar while replying to
the debate said, “I wish very murh
that the Drafting Committee could
see 1ts way to avoid the inclusion
of certain details 1n the Constitutioa.
He said, T would like to tell you
the necessity which will justify thewr
inclusion.

“Grote, the Historian of Greec2
has said that the diffusion of the
Constitutional morality, not merely
among the majority of any commu-
nity, but throughout the whole, is
the indispensable condition of a
Government at once free and peace-
able, since even any powerful and
abstinate minority may render the
working of a free institution im-
practicable, without being strong
enough to conquer ascendency for
themselves.

By constitutional morality Grote
meant a paramount reverence for
the forms of the Constitution, en-
forcing obedience to authority, act-
ing under and within their forms,
yet combined with a habit of open
specch, of action subject only to
legal conirol, and unrestrained cen-
sure of those very authorities as all
their public acts combined to with
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perfect confidence in the bosom
every citizen amidst the bitter.
of party contest that the forms
the Constitution will not be less
sacred in the eyes of hiz opponents
than in his own.

&ga'

While everybody recognizes the ne-
cessity of the diffusion of the cons-
titutional morality for the peaceful
working of a democratic Constitu-
tion, there are two things intercon-
nected with it, which are not, unfor-
tunately, generally recognized. One
is that the form of Administra-
tion has a close connection with the
form of the Constitution. The form
of the administration must be ap-
propriate to and in the same sense
as the form of the Constitution.

The other i3 that 1t is perfectly
posible to prevent the Constitution,
without changing 1its form by mere-
ly cianging the form of admiinstra-
tion and to make it inconsistent and
opposed to the gpirit of the Consti-
tution. It follows that it is only
where people are saturateq with the
constitutional morality such as the
one described by Grote, the histo-
rian that one can take the risk of
omitting from the Constitution de-
tails of administration and leaving
it for the legislature to preseribe
them. The question is: Can we
presume such a diffusion of Consti-
tutional morality? Constitutional
morality is not a national senti-
ment. It has to be cultivated, We
must realise that our people have
yet to learn it. Democracy in India
is only a top-dressing on the Indian
soil which is essentially undemo-
cratic.

In these circumstances, it is wiser
not to trust the legislature to pres-
cribe forms of administration, This
is the justification for incorporating
them in the Constitution.”

SHRI SOMNATH CHATTERJEE
(Jadavpur): Mr. Speaker, Sir, today
the soul of India is partially resurrect-
ing itself wgain, thanks to the demo-
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aratic sspirations of the teeming mil-
lons of this country. Though the
people of this country have been kept
underfed, under.nourished, uneducat-
ed, half-educated, unemployed and
deprived of the basic necessities of
1ife, they have, yet, given their clear
verdict against the disfigurement of
the body of the Constitution and the
deliberate distortion, if not annihila-
tion, of the spirit of the Constitution
by the Forty-Second Amendment The
verdict was In the clearest terms
possible because of the bitter exper:-
ence of the people 1n thig country—
how even the otganic Jaw of tre coun-
tfry could be mutilated by a dictator
through a captive Parllament and
with the help of persons who were
proclaiming themselves to be the true
representatives of the people although
Parliament had ceased to reflcet the
true will of the people as was clearly
established during the March 1977
elections.

The Janata Party gave a pledge to
the people of thig country for the
wholesale repeal of the Forty-Second
Amendment. But, although we have
been remunding them since the last
Lok Sabha elections that they should
keep their pledge, 1t seems that, they
thought of arriving at a decision by
compromise and consensus. But ‘com-~
promise and consensus' with whom?
With the people who had perpetrated
ghastly crimes against humanity,
those who have not even expresseq a
sense of sorrow and shame over what
was done during the Emergency, the
people who are still gloating over the
so-called gains of Emergency, those
who are still singing praises for the
malevolent  dictator. Government
tried to come to an arrangement with
those people. I feel that, instead of
being pampered, they should have
been thoroughly exposed by this time.
Because the Janata Party has dragged
its fete so long, we have had to listen
to a lecture from the Leader of the
Opposition as to the Constitutional
proprieties and Constitutional nice-
ties in this country.

We have opposed, and the people
have opposed, the Forty-Second
Amendment as it had been the pro-
duct of insatiable hunger for power
and it represented, according to us,
an evil in the body politic of this
country; it represented the grossest
form of anti-people outrage. It has
been nothing but synonymoug with
faseism and dictatorship. Therefore,
we beheve that, so long as a single
word of the Forty-Seconq Amendment
remains 1n our Constitution, the Con-
stitution will continue to remain
polluted thereby. That 15 our view.

The defilement of the Constitution
started with the Thirty-Nineth
Amendment when, for the sake of one
individual, the so.called constituent
power of this augpst House was
utiised to invalidate a judicial deter-
mination. What happened at that
time? The Members of Parlhiament
then belonging to the Congress Party
vied with one another in supporting
the politically immoral and 1llegal
Constitutional Amendment, That was
done for the sake of one individual
The Constitution was amended; the
Representation of the People Act was
amended, as if any one person 1n this
country was indispensable. For the
sake of saving the election of Mrs.
Indira Gandhi, the Constitution had
been deflled and mutilated at that
time, and the President and the Spea.
ker were brought in only to keep
company This was the position. The
Thirty-Nineth Amendment Bill, the
Members would recall, was passed in
unseemly hurry and haste—no dis-
cussion, no debate, worthwhile, either
outside or inside this House. This
was followed by the Fortieth Amend-
ment which was passed bv the Rajya
Sabhn to the lasting shame of Parlia-
mentary institution 1n  this country,
giving ymmunity to one particular in-
dividual from the consequences of
crimes. Therefore, we felt that un-
less and until, in future, the provision
for amendment of the Constitution

was kept beyond the reach of such
dictators, ruthless dictators, those
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whose hunger for power cannot be
met, the constitution of this country
and the people of this country cannot
be saved.

Then came the Forty-second Amend-
ment where really it reached the
nadir of political immorality gnd the
grotesque and grossest exhibition of
lust for power. It was a calculated
attempt not only to denude the people
of their right, emasculate the judi-
ciary and to sirike at the very root
of even the quasifederal set up we
have 1n this country and in fact it was
only to perpetuate the dynastic hege-
mony of one individua] at the ex-
pense of the country and its people.

What was the position in the coun-
try then? The' press had been
muffled, the voices of the people had
been gagged and rights and personal
liberties were gone. All meetings
and processions were banned, frce-
dom of cxpression and speech was
lost totally in this country to the
people. Members of Parhament were
kept in detention for an indefinite
duration without even being told of
the charges they were supposed to be
guilty of. This was the position in
the country then, when no political
activity on the part of the opposition
parties was permitted and that situa-
tion was taken advantage of by a dic-
tator who had already tasted blood
and utilised a rubber stamp Parlia-
ment to reduce the people to servility
and to reduce the status of the diffe-
rent States to that of colonies. That
was the position.

Not a single provision of the Forty-
sccong Amendment was conceived in
public interest. There were frills
here and there—innocent and un-
necessary frills. There have been
snme gimmickry here and there lke
the amendment of the Preamble and
jnclusion of come provisions of Direc-
tiva Principles whirh have remained
only on paper. They were never
translated into wction. Apart from
that, the Forty-second Amendment
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was nothing but a declaration of war
on the people to perpetuate one per-
son rule. I believe because of the
mandate of the people in this coun-
try, it is our solemn duty to remove
the cancer fiom the body politic of
this country. Should we not remind
ourselvey of the modus operandi that
was taken recourse to before the
Forty-second Amendment was passed?
What happencd? A socalled Review
Committee was set up with persons
belonging  to a particular pohtical
party then in power and headed by
Sardar Swaran Singh and others
whose credentials gbout going inte
such matters were so much suspect.
We have seen how officially spon-
sored demonstrations and organized
jamborees were held throughout the
capitals and in different capitals of
the States where Ministers met and
visited and, unfortunately, some of
the Judges were vying with each other
to go and attend these so called law
conferences and trying to trumpet the
benefity of the proposed Constitution
Amendment At that time, no opposi-
tion party was allowed to hold a
seminar even inside a hall to give
expression to thejr views on the pro-
posed amendment. There was no pub-
lic debate outcide. Nobody had any
occasion to give expression to their
views. All the real opposition parties
had boycotted the Parliament session
and that was utilised for the purpose
of amending in such a ghastly manner
and in such a comprehensive manner
the Constitution of the country, I
would like to know from my hon.
friends here: can they point out a
single provision, a single line in the
Forty-second Amendment which ig for
the real bencfit of this country?
After the Twenty-fourth ang Twenty-
fifth amendments, nothing stood in
the way of real mchicvement of the

socio-economic objectives of the coun-
try through constitutional amend-
ments or making laws. There had
been ample provision., Art, 31 had
been amended. Art. 368 hag been
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amended but that wag never taken
wecourse to for the purpose of
brmging about rea]l improvement in
the conditions of the people of this
country, There iz the Twenty-fifth
amendment, there 15 the Twenty-
fourth Amendment. We were then
in the Opposition but we supported
the then government because it was
expected that 1t would be utilised for
the good of the people but that was
never to be. That was never done
because they believed only in
gimmicks, only in hoaxes all the
time trying to mislead the people and
always searching for scapegoats.
“Now it is the judiciary standing in
the way of our progress, therefore,
we want more power’ and we really
conceded more power but that was
never uytilised in the countiry.

The real object of the Forty-Second
Amendment was to curb the people
and the opposition parties. It pro-
vided a wondeiful scheme of curbing
so-called anti-national activities keep-
ing in hand the power to declare any
opposition party as an anti-national
organisation and complelely stifing
its activities They conceived of im-
position of fundamenta) duties as if
the pcople of this country are not
patriots; they do not love the coun-
try, they are not prepared to work
for the good of the country. These
are all gimmicks and hoaxes played
on the country. They put various
curbs on the powers of the judiciary,
they curtailed the scope and ambit
of Article 226 of the Constitution.
Last \ﬂ'" not the least, they took away
the powers with regard to various
matters by tampering with the
Seventh Schedule and also providing
for deployment of para-military
forceg in the States arainst the wishes
of the State Governments.

The object was to see that all the
powers remained concentrated in the
hands of the Centre and with that
slogan that India is Indira and Indira
is India, one leader, one party, one
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country, in that order, us I said on the
last occasion, they hoped that ghe will
be there for ever and the sycophants
and cohorts will dance to her tune
and she will go on. The Prince of
Wales was bewng groomed; and it was
thought that dynastic rule will be
established through the means of
Constitution in this country. A cap-
tive Parliament was there. The life
of the Parhament was extended. For
whose benefil? What was the diffi-
culty in holding elections? It was
again extended, but then probably
some astrological predictions promp-
ted her to go to the polls for which

she must be repenting now. This was
the position.

We {feel, therefore, that the Forty-
Second amendment represents can-
cerous symptoms in our body-politic
aud should have been removed lock,
stock and barrel. It is not as it
1s coming from us alone. With the
same mandate, they approached the
people and now they are trying to
compromuse with that mandate be-
cause they want their blessings and
help. The composition of Rajya
Sabha should not have determined
the course adopted by the ruling
party in this case.

Even here the preventive detention
laws are still being continued. We
shall hear, no doubt, from the hon.
Law Mimster that they are providing
for the Chief Justice to constitute the
Advisory Board with a sitting judge
and thercfore, all troubles would be
over. Two months detention ig there
without the Advisory Boards, Then,
Sir, our experience is that even the
Advisory Boards that were there be-
fore MISA was made more Draconian,
what happened? There were ex-
judges, even district judges were
presiding over the Advisory Boards,
but how many persons were acquitted
by the Advisory Boards? They al-
ways go by ex parte prosentation of
facts from the police records. There
was no other material before these
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Advisory Boards. It will be denial
of the basic provision of the rule of
law. Shri Ram Jethmulani rightly
said that if prevention detention 1s
retained, then you are keeping in the
hands of the Government the power
to stiflle all legitimate democraluic
activities. Why are we opposing it
80 strongly? Even afier the Januta
Party came into power, there was an
attempt to introduce MISA through
the Crimuna] Procedure Code, which
on the reaction and protest of the
public, they had to withdraw. In the
States ruled by the Janatla Party, the
mini MISA ig stili there and is being
utilised not ggainst the perpetrators
of crimes or zamindars, or other per-
sons, but against the workers, the
State Electricity Board workers and
the common people of this country.
In whose hands are you giving this
power? Even the Janata Government
in the States have utilised 1t for their
own political purposes, for their so-
called administrative purposes. There-
fore, on principle, we gre agamnst this.
Regarding Article 352, has not this
country learnt a lesson? On the plea
of so-called internal disturbances,
which was nothing but a hoax, the
Shah Commission has made it clear,
a hoax was perpetrated on the people
of this country in the name of internal
disturbances; thig country was made
a captive and a huge prison house.
And people like Jayaprakash Narain
and other leaders of the democratic
movements, trade unionists, students,
teachers and ordinary, common peo-
ple were put behind the bars, faking
advantage of the Emergency. If pro-
vision about the armed rebellion is
there, who will decide whether it was
there or nnt? Where is the accounta-
bility for it? If you happen to have
a mmjority, and if you are able to
control it in this House, whatever you
allege to be a rebellion, will go as
an armed rebellion. There 13 no
question of accountability. Nobody
can fAnd it out. There are nu stan-
dards. Who will decide it? There-
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fore, 1 request the hon. Memberg of
the Janata Party, “Please ponder once
more, before you betray the trust
which people have reposed in you.
Plesse think once more. Don't have
the idea that you are indispensable
in this country, or that you will be
permanently here. The way you are
functioning, she has gained strength;
and she and her cohorts are moving
in this country, professing a democra-
tic attitude. This is the lesson which
you have learnt within these 16
monihs. It is the experience of the
people within 16 months.”

The power under Article 352 can
be abused by this Governmeut, be-
cause of its composition, or the
changus— we do not know what will
be the permutation or combination;
whether there will be any exodus
trom here or there, we do not know
what will happen. I request Govern-
ment to consider this. Simularly, we
are opposing Articles 356 to 360. We
are gupporting referendum, because
we have seen the functioning of the
minority Government after 1971 elec-
tions; that election showed that with
a minority of votes, Mrs Indira
Gandhi could have a large, artificial
majority of Members. Therefore,
even with that minority vote, she
could go on trumpeting about her
massgive mandate, which Mr Piloo
Mody used to call ‘MM’. She utilized
that so-called massive mundate as the
justification for the purpose of
bringing about the 42nd Amendment.
Therefore, it is necessary that the
lessons that you have learnt, should
not be forgotten soon. We ghould not
betray the trust which the people
have left with the present Parlia-
ment. We ought to see that those
aborrations do not recur in future in
thic country.

With regard to other nmtters, we
shall give our views when amend-
ments come. But we support this
Amendment Bill with these reserva-
tions. We shall still hope that in the
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two days left, there will be a little
introspection on that side, and that
they will restore what ghould be
restored to the people of this couniry.
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“move to amend article 356 to en-
sure that the power to impose
President's rule in the States is not
exercised to benefit the ruling party
or in favour of sections within it.”
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“As a corollary to this it will also
delete 9th Schedule to the Constitu-
tion”.
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MR SPEAKER: There are a large
number of speakers. So, please be
brief.

fiemaregm . & vy oww ?
(v ) ...

SHRI SAUGATA ROY (Barrack-
pore): We support his demand for
more time. (Interruptions).

MR. SPEAKER: There are a large
number of speakers. The List is grow-
ing. 1 must give an opportunity to as
many Members as possible. I am ex-
tending the time. Therefore, members
must respect the rights of other mem-
bers, Everybody must have a chance,

SHRI C. K. JAFFER SHARIEF: Sir,
you can take the opinion of the House-
and give Shri Raj Narain more time.
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(vawam) ... JgEET 4R ax
YW OF Arwg wEy sfaew 7 e
geq wgar K ... .. (sxram)

MR. SPEAKER No. Everybody must
have a chance. If other Members are
prepared to give up their time, I have
no objection

SHRI C. K. JAFFER SHARIEF. Sir,
take the opinion of the House and
give him more time.
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MR. SPEAKER' Shri Bagni 1s not
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“In the lght of forgging rule, it
18 not understood how this provi-
sion could have been circumvented
by the application of Rule 12 of the
same Transaction of Business Rules,
Rule 12 of the Governmeni of India
(Transaction of Business) Rules
reads as follows

“12 Departure from Rules: The
Prime Minister may, in any case or
classes of cases, permit or condone
a departure from these rules to the
extent he deems necessary.”

amt wgx §: .

“Cases relating to a proclamation
of emergency under Article 352 to
360 of the Constitution and other
matters related thereto’——
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they shall be put in the Cahined
meeting first.
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The Speaker has to take the Chalr
of a Judge and he should decide
whether Shanti Bhushan is right or
I am nght I will abide by your
ruling

MR SPEAKER I have lost my judi-
clal power because of you.

SHRI RAJ NARAIN, You have los$
your judicial power because of my ...
(Interruptions) That was why I re-
commended and proposed your name
for the Speakership

SHRI KANWAR LAL GUPTA: You
should be happy about it.

MR. SPEAKER: I am not unhappy
about it. )
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“This was more in the nature of a
shock treatment than a legally per-
missible Emergency, which could be
declared according to the law then
in force”
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SHRI VASANT SATHE (Akola) :
Mr Speaker, Sir, just now we have
heard one of the bitterest indictment
of the Government of the Cabinet, by
no less a person than the ex Minister,
Shri Raj Naiain  The entire burden
of his song his entire speech, was $o
reiterale his charge that this Govern-
ment consists of impotent persons...

SHRI K P UNNIKRISHNAN How
can you test it?

SHRI VASANT SATHE Ask Shri
Ra) Narain who was also the Minister
of Health Probably he has enough
evidence about his Cabinet colleagues’
potency I do not know He has to
testify.

19.00 hrs.

What was the gravamen of he
charge” For the entire 15 months his
semior colleague and guru was the
Home Minister. In that period, with
all this bravado that he has been
talking of arresting Mrs Indira
Gandhi, even under MISA, he did not
do, he did not even bring a proposal
before the Cabinet to arrest Mrs
Indira Gandl under MISA. He does
not talk of that, Now he has become
brave to make an allegation and
appeal to the whole Party that it was
only because Mrs. Indira Gandhd
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eould not be arrested, An  arrest
attempt was made by hig Guru and
we know what a farce that was and
Bow he become a laughing-stock be-
fore the whole country....

AN HON. MEMBER: Whole world.

SHRI VASANT SATHE: That is
the type of demagogy that he is try-
ing to parade even today, to try to
pressurize the Government to act in a
foolhardy manner. I do not mind. It
is for the Government to decide.

Today we are considering here the
Forty-Fifth Amendment Bill The
simple point of argument which was
urged by so many Members is that the
Forty-Second Amendment should have
been overthrown, abrogated, lock
stock and barrel. That was the
‘romise given to the people, and that
sromise, you could not fulfil That
.8 the charge laid by so many of your
colleagues, including Shri Ram
Jethmalani. Now, why has the
Government not found it fit to abro-
gate the entire Forty-Second Amend-
ment and all itg clauses? That is be-
cause, probably, a man of experience,
legal experience, hke Shri Shanti
Bhushan, has seen that there are
certain provisions which should be
kept. 1 will come to my friend, Mr.
Somnath  Chatterjee, presently. He
asked, ‘Show me a single article which
was for the good of the pcople’. 1
ask you, 'Show me a single article in
the Forty-Second Amendment under
which the so-called dictatorship of one
person. . .. (Interruptions). Not a
single Member who has spoken i}
now has shown a single article under
which an individual could make him-
self or herself a dictator. There is
not even one article under which they
can show that a person can establish
a dynastic rule. Show me one article.
You cannot because it is not there in
the Forty-Second Amendment. Art.
820 has been trumpeted. What does
that Article say? As far as election
of the Prime Minister and the Speaker
is concerned, there will be a different
machinery, a different forum. If you
are dispassionate, it is not that the
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dispute will not be trisd by anybody.
It is only that probably on par with
some other countries like the United
Kingdom, a separate forum is ereated.
You can very well object to that. I
am not questioning. All I am saying
is that the travesty of the whole thing
is: from whose mouth do we hear so
much of democracy?... (Interruptions)
From the mouth of persons like Shri
Somnath Chatterjee and his tribe who
do not believe in democracy at all,....
(Interruptions) who do not belleve in
the entire philosophy. If ever these
persons come to power, with the
support of the Janata Party friends,
can you imagine what type of opposi-
tion will there exist? What are they
talking of democracy? Which demo-
cracy are they talking of? And then,
who should speak the loudest? The
man, the champion who was out
throughout the period of emergency.
He was here making speeches and
opposing all this. So, he had the free-
dom to oppose...(Interruptions) 1
do not know what he had done.
How did he manipulate to see that he
had remained out while others were

SHRI SOMNATH CHATTERJEE-
Manipulated with your leaders.

SHRI VASANT SATHE: Therefore,
it does not lie in his mouth. Some-
times I feel that my friends who talk
s0 much against emergency suffer
from a guilt complex... (Interrup-
tions) I tell you why. Those per-
sons who fought during the Indepen-
dence struggle and want to jail for
years—have they ever thereafter said,
‘Oh! We were put in jail. Oh! We
suffered so much... (Interruptions)
These persons did not do that. If ynu
had not gone to jail, you have no right
to speak...

SHRIMATI AHILYA P. RANGNE-
KAR (Bombay North-Central): We
had gone to jail during the Indepen-
dence struggle also.

SHRI VASANT SATHE: Doing
Satyagraha or breaking law? No.
They were put in jail like any other
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criminals. That is why they cannot
gloat about it. Therefore, they feel
guilty. That is what is troubling their
censcience,

The simple test that I apply to the
emergency and the post-emergency
periods is this. You also apply this
test and see. Emergency in terms of
the Constitution is an extra-ordinary
period where even the normal funda-
mental rights and laws get suspended
in terms of the constitution which was
made by our forefathers—the original
comstitution.  Therefore, if you can
prove that certain things which hap-
pened in emergency, certain excesses,
the moment the emergency was Lifted,
those things have stopped happening
-~those excesses. Some of the excesses
mentioned before the Sbhah Commis-
sion were that rallies were held,
people were transported in trucks and
so on. Wasg that not done after emer-
gency, in the post-emergency period?
Were they not brought here by Shn
Raj Narain when he organized a rally
here? You talk of Turkman Gate,
and Muzaffarnagar What happened
at Pantnagar, what happened at
Belchi and  Aurangabad? What
happened in Rohtak under your very
nose? Who did it? Whose Govern
ment 15 there? Let us be dispassionate.

SHRI DINEN BHATTACHARYA:
Do not talk irrlevant things?

SHRI VASANT SATHE: 1 know.
these Marxists are the worst crimi-
nals. You have restored the right in
West Bengal to Naxalites to chop off
the heads, to tarnish the statues and
break the heads of statues of Ram
Mohan Roy. Netaji Subhash Chander
Bode. and Mahatma Gandhi. You
should be ashamed of that . . ... ..
(Interruptions). All these thingz ar
happening even during the  period
when there is no emergency. There
is nexus between these excesses an'd
emergency per se, by itself. Since you
can establish such a nexus, you can-
not gay that these things happened in
emergency. Therefore, what has this
amendment tried to do?

There are some good features like
31.C. You take away right to proper-
ty, good, you bring in Article 38, fair,
but how will you implement it? You
cannot meke any laws in pursuance of
the Directive Principles, because again
some court on some prefext or the
other will strike it down.

1 would like to submit onc moze
point. I am talking of good features;
nobody has mentioned that, We creat-
ed a new chapter, chapfer 14-B of
tribunals. It is your experience, our
experience and of those who have ex-
perience of law including Shri Som-
nath Chatterjee that merely an advo-
cate with ten years’ experience when
he becomes a high court judge. he
does not become omniscient in law.
Does he? Persons who are practising
on the criminal side, or who are ex-
perts in company law, or civil law or
on the labour side, do net become ex-
perts merely because they are elevat-
ed to the bench of the high co’urt.
What did we provide? Let us have
specialised tribunals with the status
of high courts, That was the provi-
sion, a salutary provision so that we
may get expeditious justice from
knowledgeable, experienced experts.
Is this a good or a bad provision?
Even that provision you have taken
away... (Interruptions).

A good provision was introduced
under Article 352. What in  effect
have you done? You say, you remove
Forty-Second Amendment. In the old
Article 352, the provision was that
even if the emergency had to be im-
posed in a part, you had to do it for
the whole country. A good provi-
sion was introduced which, I am
thankful, has been retained, viz that
Emergency can be imposed for
a part alone, and removed from that
part, so that if there are such condi-
tions prevailing in a part, you can res-
trict it to that part, and nip things
in the bud. Was that a bad provi-
sion? I am not in agreement with
those friends who say that the provi-
sion about armed rebellion should be
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retained. I feel that it 1s very dan-
gerous. Armed rebellion has an in-
herent lacuna, Tomorrow, ag has been
pointed out, you will have to resort
to an excuse of somewhere there be-
ing an armed rebellion. There may
be a mere strike somewhere, You
can use it. Thercfore, I would beg of
you: either remove the provision of
Emergency altogether; or otherwise,
this armed rebellion business has no
meaning,

Then we come to the question of re-
ferendum. What is this concept of
referendum? I would like to  point
out its defects,

MR. SPEAKER: When we come (o
amendments, you can elaborate,

SHRI VASANT SATHE: Yes They
were talking about 25 per cent or 26
per cent of the people deciding it
Will you go to the people, with this
very amendment? Will you have a
referendum on this? Secondly, what
is federal character? You conduct a
referendum in the whole country on a
particular issue If States which are
over-populated, like UP and Bihar
vote in favour of a particular amend-
ment, they can take away the rights
of the rest of the country Have you
made a provision that a majority of
the States also will have to give their
approval by way of referendum? Is
there any such provision?

I would, therefore, submit that with
all the arguments given till now by
my friends on the other side, they
have not been able to make out a
case as to how the 42nd Amendments,
lock, stock and barrel was rubbish,
was draconian and should have been
thrown out. That case they have
failed to make out. Therefore, don't
scratch each other’s backs by saying
that the 42nd Amendment was bad
and deserves to be condemned.

SHRI YASHWANT BOROLE (Jal-
gaon): 8ir, it reminded me of one
story of my school-days, when I lis-
tened to the speech of Mr. Sathe, A
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teenager committed the murder of
his parents; and when he was under
trial, he claimed mercy of the Court :
because he was an orphan. The same
thing is applicable to Mr, Sathe and
his party also.

It has murdered democracy. The
teenager has murdered his parents
but he claims mercy on that count,
that he is an orphan and there |is
nobody to look after him, therefore
he should be shown mercy at the
handg of law. Mr, Sathe should kind-
ly bear in mind that whatever bene-
fit he claims has been done to the
people by the 42nd amendment is a
fraction, 1s nothing in the eyes of the
people compared to the upheavel that
has taken place in the couniry. Re-
member the treatment meted out to
millions of people in the country. De-
mocracy was no more in  existence;
ceverybody will agree on this point,
including Mr, Sathe. There was no
democratic functioning at all. The
facts have been revealed by Shah
Commission Even 352 and other pro-
visions of the Constitution have been
misused, It has becn found by the
Shah Commission that a single indi-
vidual for his own benefit could
throttie the constitutional provisions
completely. 62 million of the Indian
people had seen that experience. Mr.
Sathe cannot render any account of
the democratic functioning of his party
during 19 months; it is impossible for
him, Therefore, when we are consider-
ing the constitutional amendment, 1
thought that we would be doing s0
from a different perspective. In fact
this is not an amendment which we
are making for the ruling party or
the opposition. We are to see that at
least some future generations will get
the guidelines from this, With the
present amendment, we are undoing
things which are not necessary for
this country. We are anxious to see
that no ruler at any time in this coun-

try can misuse the democratic set up
in this country. It is not only 382, but
all the subsequent provisions, 356, 358,
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359, etc., which require to be reconsi-
dered. From this aspect I really feel
that our Law Minister has rightly
amended the provisions of 352, and
also rightly amended 338 and incorpo-
rated therein article 19 and also incor-
porated article 21 in 359. The sum
total, the impact of this is if we read
together very carefully to see whether
there could be any misuse of this
provision for the emergency, I do see
no lacuna but one, a gingle lacuna,
apprehended danger from armed rebel-
lion. Whether there shall be armed
rebellion or not, this is a subjective
idea which will e formed without
any objective criteria. Therefore, it
is likely to be a misleading factor. So
far as external aggression is concern-
ed, so far as war is concerned, you
will be in agreement that provision in
852 should stand, We may differ so
far as armed rebellion is concerned

Kindly read article 358 as it will
stand amended. Article 19 is not sus-
pended on declaration of an emergen-
ey on account of armed rebellion Ar-
ticle 19 shall be in force and all the
freedoms and rights will be there in
existence, even during the emergency
declared on account of armed rebellion
We further find out that the right tn life
and personal liberty under article 21
shall be there throughout whether it
is emergency on account of armed re-
bellion or on any other ground. These
two articles will be there and on ac-
count of these two articles, there will
be a guarantee to the persons that
pergonal liberty shall not be limited or
hampered in any way.

Also, this decision to declare emer-
gency is required to be taken by the
Cabinet and given in writing. It is not
that the Prime Minister can write a
letter to the President for imposing
emergency. It will be a Cabinet deci-
sion and it will be also in writing
Approval will be required within one
month, After every six months, appro-
val will have to be there. Parliament
can itself do away with the emergen-
t¥. Do we think all these will be

misused again? We have become too
much averse because of the practical
rape of the Constitution by Mrs. In-
dira Gandhi and her party. We are
averse to every provision. We doubt
everybody’s integrity and honesty, We
do not find any virtuous people at all
in thig country to be in existence at
anytime. The pendulum is swinging
to the other side absolutely, We have
become apprehensive because we have
seen that a provision in the Constitu-
tion in a democratic set-up itself has
been misused and millions of people
have suffered. It is on this account that
our psychology has developed in such
a way that we are not prepared to
weigh the pros and cons of the mat-
ter independently from the effects
which have been produced on our
minds. As a consequence, we find that
provisions which are really meant for
the usefulness of the country at the
time of emergency are also being ad-
versely criticised,

It has been said that in a country
like India it is not possible to have
referendum at all. Of course, we can
think over the various drawbacks
which have been pointed out by Mr.
Venkataraman, We know that ours is
a vast country and not a small country
like Switzerland. But the question is
whether the utility of a referendum
is dependent on this. So far as sup-
remacy of Parliament is concerned,
we, the representatives of the peo-
ple are assembled here. In this con-
nection, I remember what Sir Ivior
Jennings had said: “Don’t trust too
much the parliamentarians!” We have
seen on several occasiong on the floor
of this House that we were not at

all motivated by the good of the peo-
ple at large but by factional interest
which we were trying to safeguard
either party-wise or castewise or
whatever it may be. Have we not ex-
hibited this character on the floor of
this House on several occasions? We
did have exhibited it.
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We cannot deny that aspect of the
matter and therefore I want to sub-
mit that there should be certain other
bodies which can jndependently think
what ig good for them as well. A
referendum will be the best kind of
provision in the Constitution itself.
A referendum will certainly tell us
that the people at large want this or
do not want that. It will be a verdict
of the masses You and I are here
functioning on thefr behalf.

SHRI VASANT SATHE: Mr. Jeth-
malani says that the janata is a mob,
people is a mob. What do you say to
that?

SHRI YASHWANT BOROLE: He
may say so, but at least the verdict
of the people after the emergency in
the election is itself an eye-opener
to everybod who thinks that the in-
tellectua) is the person concerned and
that an ignorant man is not in a posi-
tion to consclously think of any parti-
cular problem This has ever heen
true, That has been proved com-
pletely now.

Therefore, we have to go by a
referendum about the basic features
of the Constitution. It is not a
referendum on every point.

Shri Venkataraman pointed out
that there will be difficulties in hold-
ing a referendum, because there will
he no questions like aye and no. He
has stated a number of other difficul-
ties, but in practical functioning, we
shall find out a way, People do not
even know the manifestos of different
parties.

SHRI VASANT SATHE: Suppose
on the issue of Hindi or non-Hindi
you have a referendum. The majority
of the people in the north and in the
south will fall out, What will you
do?

MR. SPEAKER: Firstly it hag to
be passed by the House.

SHRI YASHWANT BOROLE: The

verdict of the mnjorlty .hould pmail.
What are you doing here
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ment? Are we not going by the
majority verdict?

SHRI R. VENKATARAMAN: 1 may
make it clear that it will not prevatl,

SHRI YASHWANT BOROLE: 8o,
we must have faith in the people. We
have lost faith in the people, in the
conscious will of the people, and we
think that the representatives who
have been refurned only can have
conscioug opinions about matters.

With these words, I support the
Bill,

AN HON. MEMBER: How long are
we sitting”

MR. SPEAKER: 1 for one have no
objection to sit up to 10 O'Clock if
you want.

SHRI HARI VISHNU KAMATH:
(Hoshangabad): We should not be
hustled.

MR SPEAKER- A line has to be
drawn somewhere It has been ex-
tended by two hours now

Stnnl HARI VISHNU KAMATH:
1 recall that in the Constituent
Assembly it was not hustled like this.

MR. SPEAKER:
mact, small body.

It was very com-

SHRI HARI VISHNU KAMATH:
No, it was bigger than this one here
today. Mr Speaker, it is more than
a mere coincidence that this august
House which wag brought into exis-
tence last year by a revolutionary,
popular upheaval is considering in the
month of August a Bill which I may
describe as a mini Constitutjon Bill
That is why 1 was anxious that there
should have been a gpecial gession for
this Bill, but it was not to be.

This month of August has seen
many great days in our annuls.
}Mahatama Gandhi gave the call for
non-co-operstion in 1820 in the month
of August, Then came the Quit India
Movement also in August on the 9th,
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and today ig the 8th of August, the
eve of the 8th of August; and indepen-
dence al3o, though it was unfortunate-
ly clouded by a blood-stained parti-
tion, came in August.

It would be in the fitness of things,
it would be most appropriate, if this
Bill, by your leave and with the
consent of the House, is discussed
and finally adopted by this House on
the eve of Independence Day, next
Monday, not Friday; the discussion
should go on till pext Monday, the
14th, Independence Day eve. This
is the least I would request, the least
1 would demand.

SHR] VASANT SATHE. There is
the “Save India Day” also tomorrow.

AN HON. MEMBER: It is “Save
‘ndira Day”. .. (Interruptions)

SHRI HARI VISHNU KAMATH:
My hon. friend, Shri Sathe, who has
een better days when he was a col-
ieague with me ag a member of the
Socialist Party, is inebriated by the
exuberance of his owp verbosity 1
can assure him that India has been
saved Jast year, and it has been saved
from his cohorts, his leaders, from a
vile dictatorship India has been
saved and wil] be saved by people,
other than he and his party, from the
vile dictatorship of a mini-dictator

In this House today there are only
six founding fathers; in this Sixth
Lok Sabha, there are six founding
fathers, members of the Constituent
Assembly; T would not like to use that
phrase, but it has been useq in this
House There are only six founding
fathers, Members of the Constituent
Assembly, almost one per cent of the
strength of this House

AN HON MEMBER Who are
they?

SHRI HARI VISHNU KAMATH:
I will tel] you privately, outside,

MR. SPEAKER: No, no.
SHRI HARI VISHNU KAMATH:
I do not mind telling, I you permit

me! There™ls no difleully. It is not
taboo, it is not secret.

MR. SPEAKER: It iy not taboo,
but... -

SHRI HARI VISHNU KAMATH:
I can mention the names. Six names
would not take much time—
four on the Janata benches and
two on the Congress henches. They
are Shri Jagjivan Ram, Shri Shibban
Lal Saksena, Shri P C. Sen and your
humble servant, myself, and on the
Congress gide—not Cong. (I) but Con-
gress—Shri Subramaniam and 8Shrl
Alagesan. These are the six found-
ing fathers in this House,

I recal] the great debates in the
Constituent Assembly—I do not wish
to go into details of these great
debates, because when we come t0
clause by clause consideration, we
will have occmsion to refer to them.
On the last day of the Constituent
Assembly, that is, the 25th of Novem-
her 1949, the President of the Assemb-
ly, Dr Rajendra Prasad in his finesl
address, valedictory address to the
Constituent Assembly, he said——only
two sentences I want to quote, not
much:

“If the people who are elected
are capable and men of character
and integrity, they would be abls to
make the best even of a defective
Constitution If they are lacking in
these, no Constitution can help the
country After all. ”

he went on to say:

“ the Constitution is like a
machine, a lifelesg thing. It acquires
life because of the men who con.
trol it, and operate 1, and India
today” I am quoting him; he was
referring to the position at that
time; it is applicable today also—

“India today needs nothing more
than a set of honest men, who will
have the interests of the country
before them.”

AN HON. MEMBER: We have got.
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SHRI HARI VISHNU KAMATH:
I am sorry to say that in 1875 and ear-
lier years, that decade was a decadent
decsde a biabolical decade, of 186776
and from the incubus of that decade
perhaps the country hag still not fully
recovered, becsuse some hon. friends
still gloat over some of the things
which happened then, and they still
today to the leader who brought
about that gtate of affairs,

In 1975 on June 12th, when the then
Prime Minister met with her Wa'er-
loo in Gujarat and Watergate 1in
Allahabad, she made up her mmnd
consumed by her insatiable lust for
personal power and for entrenching
herself in power by hook or crook,
more by crook than by hook, she
launched on her mad career for
personal power and dictatorship
in this country I am sorrv fto
say that those who adorn those
benches today if not all, many of
them, most of them, became her to-
adies anq flunkles, if not her don-
keys too. And outside the House thev
were reinforeed

AN HON, MEMBER Neither don-
keys nor monkeys®” (Interruptions)

SHRI A. BALA PAJANOR: 1Is
‘‘asnkeys’ parliamentary?

MR. SPEAKER' T do not think it 1s
unparliamentary

SHRI HARI VISHNU KAMATH
Outside the House, thev were r~in-
forced by an army of henchmen and
hatchmen, hoodlumg and hooligens
who suppressed, who tried to distort
debauch gnd destroy the Constitu
tion Today, we are celebrating m =
way, the rebirth of freedom, the re
surrection ot freedom, the resourrec-
tion of a free Constitution, the resur-
rection of democracy, the resur-ec-
tion of independence by the resur-
gence of the people And that ic
why this Lok Sabha, is today on the
8th of August 1078, engaged ih a very
historic ceremony and 1 am sure it
will go on till the 14th of August,
“gain I repeat, till the eve of Indepen-
dence Day.

(BB
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Now 1 will come to the main featu-
res of the Constitution Amendment
Bill, I will not dilate top long upon
this aspect at present, because tpmor-
row and the following days, we will
come to the Clause by Clause consi-
deratfon

MR SPEAKER: We will come to
the amendments,

SHRI HAR] VISHNU KAMATH:
There are four issues, I may may,
there are four pillars on which this
Bill rests One is the Emergency
provisions, the other is preventive de-.
tention, the third one is propertv and
the fourth one is referendum These
are the four main controversial, I
may say, provisiong of this Biil, which
have raised some sort of controver-
sy in this House and perhaps outside
also  We had given a solemn pro-
mise, made a commitment to the
people last year during the elections
that we would rescind the 42nd
Amendment. True, because that was
an amendment neither to amend the
Constitution nor tp mend the Consti-
tution but to end the Constitution and
that is why we wanted to end that
42nd Amendment. I am glad o say
that most of the abnoxious provisions
of that 42nd Amendment have been
sought to be repealed by this 45th
Amendment Yet, there are some pro-
visiong of that Act. 42nd Amendment
Act which, perhaps still disfigure our
statute book, may be with a decep-
tive facade of innocuous provisions.
Yet because the Government has got
its own constraints, because it requir-
ed a two-thirds majority in both the
Houses and all that, they are not
bringing forward all the other prowi-
sions which woulq completely annul
the 42nd Amendment Act; no other
constraints, I am sure, that is the only
constraint because of which the Bfll
may fall through. Otherwise, my
hon. friend, Shri Shanti Bhushan,
would have brought forward the Bill
which would have sought to comple-
tely rescind the 42nd Amendment Awt,
I have faith in His bona fides on this
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account, on thig score. Now these
four prcvisiuns of the Bill, Emergen-
¢y, Detention, Property and Referen-
dum are controversinl. Well, helieve
it or not, I was one of those few who,
in the Constituent Assembly hal rais-
ed their voice against the Emergency
provisions.

1 also proposed referendum in the
Constituent Assembly. And I oppos-
ed the preventive detention i.casuie
that wag brought forward by  Sarda
Patel, as Mr. Nathwan: said vester-
day. As regards the proper.y right
also, I was one of a few, perhaps hulf
a dozen members of the Constituent
Assembly, who had opposed 1t as a
ifundamental right. So, I ar not sur
prised, after the lapse of 30 years
that the Congress all along re.amined
silent on that score and, though these
issues were raised quite ofteu, they
did not move an inch or ra.s¢ little
finger to change the provisions of the
Constitution in that regard. I am hup-
py that at last it has fallen to the
lot of the Janata Governmeni, the
people’s Government, to bring for-
ward a Bill {0 amend those pi1ovisions
of the Constitution so as to mrke them
more in tune with the aspications of
the people. I am not fully satisfied
still that they are the perfect ores
and perfection is seldom achicved. ...

MR. SPEAKER: Perfection 15 al-
ways aimed at, not realised.

SHRI HARI VISHNU KAMATH:
We should strive for perfection.

Aim at the sky, and you will shool
at the tree.

As regards the Emergency provi-
sions, my hon. friend, Shri Shanti
Bhushan—I think, if I heard him
aright—if 1 remember his speech
aright, he forgot to mention one little
feature of this Forty-fifth Constitu-
tion Amendment Bill which is .n im-
portant provision,

MR. SPEAKER: Please vy to con-
clude now. You may take ine or two

minutes more I would like to call at
least one more member.

SOME HON, MEMBERS: Let him
have some more time.

SHRI HAR] VISHNU KAMATH:
1 do not wish to plead for myseift but
I have got to say a few more things.

MR. SPEAKER: When you come
lo the amendments, you can speak.
But the difficulty is that you had
forecast all these things at that time.

SHRI VASANT SATHE; He wants
to recall all that today.

SHRI HARI VISHNU KAMATH:
Yesterday, the Law Minister forgot
to refer to one of the provisions of
the Bil which provides for judicial
1eview 1n the case of Emergency pro-
visions. Clause 5 of the present
article 352 is sought 1o be omitted
and a judicial review is being pro-
vided for, gso that any proclamation
of the President could be questioned
in a court of law on the ground of
mala fides. Sir, you have been &8
luminous judge and, as a luminary
of the Supreme Court, you will ap-
preciate this kind of u provision—you
have a dual role to play today. I
am sure, the House will be re-assured
on this score, in the case of Emer-
gency provisions, because it has been
attacked and the House is suspiclous
as to how it might be misused, that
there will be a judiciBl review as a
judicial safeguard, besides the parlia-
mentary safeguard. I leave it at that.

As regards preventive detention,
my hon. friend Shri R. K. Amin talked
of MISA. There is no question of
MISA here. MISA wag the most
hellish, pernicious and obnoxious
laws. Earlier we had a PD Act,
not MISA. MISA was, as I once said
carlicr, the Maintenance of Indira-
Sanjay Act—Humpty, Dumpty to-
gether; one is Humpty ang the other
is Dumpty.

Today, I am glad {p note that there
1s a provision, an entrenched provi-
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sion, with regard to article 21—it is
entrenched, and cannot be suspended.
Even the right to haveas corpus was
suspended during the Emergency
which the present Chief Justice of
India confessed in a remniscent mood
recently—you, Sir, left the Bench
earlier. ..

MR. SPEAKER: Fortunately.

SHR] HARI VISHNU KAMATH'
I am glad, it hag fallen from your
lips that it has been fortunate for you,
it hag been fortunate for us too. The
present Chief Justice confessed that
he dig not have the courage, and he
was not alone in not having the
courage to resign...

SHRI VASANT SATHE,
coward, always a coward.

SHR] HARI VISHNU KAMATH.
That ig what happens. That has
happened to you, I suppose.. (In-
terrutions)

SHRI VASANT SATHE: I am
standing by what I have said. I have
not changed. (Interruptions)

SHRI HARI VISHNU KAMATH:
There is a provision with regard to
property I had opposed this strenu-
ously in the Constituent Assembly.
Now ,;t has been, after all, relegated
to its lega] status, legal position,
satutory position But it is likely to
be exploited ageinst wus, the Janata
Party and the Janata Gavernment, by
the vested interests and maybe, by
some friends on the Opposite side
also. Especially to kisans and pea-
sants, they may say, ‘Look here...’
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Government will have to keep guard
over such exploitation, I do not know
how this article 300A will be imple-
mented. That is the new garticle—
300A. We will discuss that article
tomorrow. There is some sort of a
safeyuard provided there, Even
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Lenin, I suppose, in 1922 or 1028, be-
fore he died, introduced the New
Economic Policy, which later on his
successors followed, permitting the
right to have private property. in the
Soviet Union. I do not know about
China. In the Soviet Union, however,
there 15 the right to have some private
property.

One last word about referendum.
When I raised 1t in the Constituent
Assembly, Pandit Jawaharlal Nehru
or Dr Ambedkar—I do not know who
it was—said: ‘It 15 a good idea, but
in the present state of illiteracy in
the country, people do not understand
political issues; we ghould not go
ahead with this at the present mo-
ment’ But after the last vear's elec-
tions, <hall we say the same thing
about our people?’ No A hundred
times, a thousand times No’ People
now understand thege issues. There-
fore, this referendum s a very wise
provision.

One last word and I have done—
the rest for tomorrow and the day
after  Through this Bill we have
sought to provide Constitutional safe-
guards for the preservation of our
freedom and democracy, the Consti-
tutional threat to democracy, we have
sought to avert. But where does
liberty really he® What is the
real safeguard for liberty, hberty,
freedom and 1ndependence” Liberty
lives and flourishes in the hearts
of the people, in the hearts of
men and women who have been des-
cribed as sovereign by my hon. friend,
the Law Minister If it dies jn the
hearts of the people, if it dies in the
minds of the people, no Constitutjon,
no Parliament, no Judiciary, na Sup-
reme Court, can help country..

MR, SPEAKER, It
saying. (Interruptions)

SHR] HARI! VISHNU KAMATH:
Therefore, a poet has very wisely
sung...

AN HON. MEMBER: Who is the
author?

SHRI HARI VISHNU KAMATH
1 will tell you later on.

is a famous
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Etnernal spirit of the chainless
mind, Brightest in dungeons, Liberty!
Thou art,

For there thy habitation ig the
heart,

The heart which love of thee
alone can bind,

And whep thy sons to fetters are
consigned,

" To fetters and the damp vault's
dayless g.oom,

Their country conquers with their
mattyrdom,

And Freedom’s faume finds wings
on every wind.

Suclh a windg brought us into this
august House last year., The first
repuviic died 1p 1975, that silver
jubiite year when there was neither
jubilation nor gheen on the silver.
The second Republic is now born.
Long hve the great second republic.
On that note, I conclude.

MR. SPEAKER: Mr. Bedabrata
Barua,

GMGIPND—L—2180L8— 880

SHRI BEDABRATA BARUA
(Kaliabor): I think I will have to
continue tomorrow in any case. I
wiil speak for two minutes,

MR. SPEAKER: If the House
agrees, we can sit for another ten
minutes so that you may finish,

SHRI BEDABRATA BARUAM
1 am prepared to gpeak tomorrow. I
will starl now.

MR. SPEAKER:; You have only 18
minutes,

. HR1 BEDABRATA BARUA: We
have got half an hour gtill, we have
caleulated at.

Mr Speaker, Sir, we have generally
expressed our support to the amend-
menis eacept some reservations that
we have expressed. ..,

MR. SPEAKER: You will continue
tomorrow. Now we adjourn for the
day and meet tomorrow at 11 am.

20.00 hrs.

The Lok Sabha then adjourned tili
Eleven of the Clock on W
Angust 9, 1078/Sravana 18, 1900
(Saka).



