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al] the small scale manufactucers of
salt having their units in rural villages
on the coastline by not alotting them
wagons for movement of their salt
within the country and, at the same
time, impose a ban on export of salt to
neighbouring countries?

Whep during the last year they had
allotted 8,300 wagons o Tuticorin, 1800
fo Arumuganeri and sizesble number
to Vedaranyam in Tamil Nadu, what
arg the developmenis that have taken
place now not to allot wagons to un-
Yicensert manufacturers of salt whei
there 15 a slockpile of nearly 7 lakh
tonme, unlesg 1t be the intention of
Government {o sultily the growth ol
small gcale manufactuie of suit in this
couniry? 1Is it the intention of the
Government that the Salt Commis-
sioney whose office was established o
nurse the growing industry in salt
shoulg be permitted to act as he likes
and 1mmpose 1estrictions on movemcat
of salt contrary to Gouvernmenl's pro-
nounced policy?

Or, is 1t the intention ot the vresent
‘Government to annul tne prcvisions of
ihi, sacred pact which brings te our
memory the confribution, the everlast-
g contribution, made by our Father
of the Nation ang unjo in the name
of bringing into being Gancthian econo-
my and promofion of small scale m-
dusfries, by f{aking such discrimina-
tory steps as between licen.ed and ui~
licensed salt manufacturers.

I hope, ithe hon, Minister will replt
{o this,

CONSTITUTION (FORTY-FIFTH
AMENDMENT) BILL—Contd.

MR, SPEAKER: Now. we iake up
further consideration of the Constitu-
tion (Forty-Fifth Amendment) Bill.

Mr, Bedabrata Barua,

SHRI BEDABRATA BARUA (Kalla-
bor): Mr. Speaker, Sir, I want to con-
fine myself to just two poinis since the
time at my disposal i5 very short I
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would like to start by gaying that this
House should not get trightened by the
false dangers on which alsoc we have
been deliberating, The real danger is
not that the Constitution could be
amend, because, every time an
Amendment comes, the Constitutional
Amendment will be discussed like the
way we gre discussing today, and to
get the consent of the two-third majo-
rity in both Houses would never be
easy. We have to do something with-
in the limitg of probabilities, There is
hardly any probability, as far as I can
look ahead, of a situation arising again
either out of gimmicks or out of false
revolutionary slogans. Ag I said, to
get the consent of the two-thirds
majority not only in the Lok Sabha
but also in the Rajya Sabha 1s not
casy..

SHRI KANWAR LAL GUPTA: I
want to know, Sir, when the Minister
1g going to reply. .

MR. SPEAKER: He will be replying
aftep this,

AN HON, MEMBER: The time
should be extended. (Interruptions)

MR. SPEAKER: 1t has been men-
tioned, and the House has accepted,
that there will be no further exten-
sion. But such of those as have not
been able to get a chance now, will
be given a chance when clause-by-
clause consideration ig taken up.

SHR1I BEDABRATA BARUA: The
development of the political system in
India, unfortunately or fortunstely, is
towards more regional parties. There-
fore, 1 do not see this type ot mobili-
sation coming in. But the real danger
that 1 see to the country today and to
its democracy is from the possibility
of first declaration of Emergency by
the Cabinet or by the Government.
The founding fathers worked on two
assumptions. One is that men In
power would respect the gpirit of the
Constitution, They were not wrong.
They were not wrong also in belleving
that the mass public opinion, determin-
ed to defend democracy and that type
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of thing, will exist. These two as-
sumptions are now in doubt. Many of
us know, when Emergency wag de-
clared, that the provisiong in the
Constitulion were being stretched or
even misused. But we were yet {0 sce
ine misuse of the powers of Emergency.
That unfolded rather slowly to being
with. 1 gtill believe that the vast dis-
tance between the rich and the poor is
also a disuse—misuse—of the
powers of the Constitution, But I and
my Party will never put our weight
again in favour of one single leader
for the overthrow ¢f the essence of
the democratic system in our country.

SHRI DINEN BHATTACHARYA:
You have committed g blunder.

SHRI BEDABRATA BARUA: If you
want to amend the Counstitution—S8ir, 1
would like tu draw the attention of the
Minister because i am trying to make
some suggestiols ang I think he wiil
make a note, t am also making the
suggestiong te the Hourse.

Whay iy the use of leaving loopholec
when you are siverding the Censiitu-
tion? There ig @ very big Ioophole.
My Party is opposed to internal emer-
gency. I am speaking as an individual
before tiv's -+ -us. [ agree thal there
shoule Be o0 intesr sl emergency.  But
what iz the effect of any external

. emergency? All its eFectg are internal,
All that we are szving to-day and ali
that the governmen: ig saving io-day
_ is that you must have one emergency
and that ig external emergency. Now,
is it very difficult if somebody wants to
do it as experiencs has shown? You
have just to say—move your armyv to
the froatiers, the other country
moves itg army  to the frontier
and vou havs nrovided that as
soon as the threat comes, vou
can declare. So, the point is: all the
obligation is for the Prime Minister to
say or for the government to say, ‘We
declare external emergency.’ I do not
say this is only a play on words. I
say al 1this because I have no doubt
that there are risks to the Constitu-
tion of the couniry and if somebody

Biil

to-day decides ao declare external
emergency, it will have all internal
consequences. Article 21 will be swept
oll. He will ve very careful. He will
not commit the mistakes that were
committed last tim®. The Constitution
will be scrapped and elections wili
never be held and it is well-known and
it has been established that public
opinion can be managed so far as the
masg opinion is concerned.

After once external ecirergency is
declared, as 1 would like to say that it
is an external emergency, if somebody
ig persuaded to shoot g rifle into a
speeding car four Pakistani spies can
be arrested and an external emergency
can be declared. Anything can happen
and things can be managed. After
that, even the President can be threate-
ned—unfortunately, I am sorry to say.
Even President can be threatened with
impeachment. Members of Parliament
can be threateneq with imprisonment.
Therefore. nothing would be safe. If
somebody is bad enough to do it, he
can be do it. Therefore there must be
some institutional arrangements. Gov-
ernment has used the word ‘rebellion’
which iz no arrangement at all, It
has been discussed. Sir, I do all. It
to take the time of the House.

I think internal emergency is doomed
because noody will huve an emergen-
cy under Article 21, if he is so inclined
to rule personally. Bu: gll we have
provided is that the President has to
take the approval of {he Cabinet. Now
the government knows. I have read
the British constitutional practice and
their practice of Cabinef functioning.
Tt is not necessary to have a majority
in the Cabinet. The Prime Minisicr
can dismiss some Ministers. The
Prime Minister can sav, as Lord As-
quith usead to sar in the Cabinet.
‘Gentlemen. have you finished? It wag
a majority decision’ vr asz Chuichill
used to say. ‘Gentlemer, vou have had
vour say: nevertheless, 7 accept that
this is the Cabinet decision” Theve-
fore, the Cabinet decision is simple
and it can be the decision of g strong
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Prime Minster, No Presdent iz poasi-
bly entitleg to ask whether you had
a majorty in the Cabinet and whether
there was a voting. Now with regard
to Members ot the Cabinet function-
ing, if a Minister disagre2s with the
Cabinet, he cannot even divulge 1it, ae
has only to resign.  Therefore the
matter—this is my personnal sugges-
tion—should come befor2 the Parlia-
ment, that is, this hon. House except
when actual operations and shooting
have started.

Emergency is not so essential as
Manipur has shown. You can do it
and if there is a real danger to the
country, the courts will co-operate,
there will bp co-operation from all
quarters and the country will co-
operate. Preventive Detention law
you have got in any case.

Tvery Member of Parliament must
be released. No member will be in jail
‘when it comes to Parliament and by a
two-thirds majority it should pass it.

Every renewal of external emergen-
cy must again be passed by Parliament
when the President shall release all
Members of ParBament 1n jail.

Parliament being  dissolved—Dr.
Ambekar would like t0 bave it. Possi-
bly in those days it was thought that
the Parliament would be dissolved.
Did we have the Parliament dissolved
at any stage except when the Prime
Minister wanted to dissolve it. Ig it a
very satisfactory position? Is there
any instability? Can you quote any
instance of instability at the Centre?
In fact it tends to have stahility It is
in the nature of thines of Indhan polity
to-day that any Prime Ministe~ can be
stable. Even a Prime Minister having
only one-third majority is supposed to
be stable and it has been proved.
Moreover, assuming that the Parlia-
ment is dissolved, *he solution is clear-
ly at hand, If the enemy atiacks, ob-
viously, the President should call upon
all the Parties to form a national 2OV~
ernment and even declare emergency.
There appears to be no road block to
Parliament’s being kevt out of the ple-
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ture and allowing the Prime Minister
again to decide jt under a different
name,

1 am only on the second point, that
15, Art, 368. We wure making it too
rigid. In the world 1 do not think
there 18 such a rigid constitution as the
proposal has been made. Rightly we
have not accepted it and no party has
accepted it, This wall lead to scrap-
ping of the Constitution. If the Cons-
titution becomes too rigd, 1t gets stuck.
That is the experience of France and it
will be the experience ol anywhere-
else, What ig the voint? Who is fo
decide the basic features? Again
playing on words. A vast area is left
where the courts could gay that this
ig the basic feature,

So, obviously the court has to decide
and it must go. If the government
does not agree with the court it has
to go referendum and if the Govern-
ment gets defeateg in the referendum
the government resigns. Therefore,
the government has to ask the court.
The people will decide on the basis
judiclary vs. government or WMr.
Charan Singh vs. Mr, Bahuguna. Peo-
ple cannot discuss every amendment.
They cannot discusg clause by clause.
It is impossible. If we are putting an
amendment before the people there
could still be judicial interpretation.

Government has proposed anti-de-
fection law Now, it is clear that this
law could be struck down since it
violates the basic democratic princi-
ples of the Constitution Indian con-
stitution ig based on the principle of
representation and not on the prinei-
ple of delegation. Tience the Member
of parliament is not a delegate but a
representative, The Indian Consti-
tution Adoes not recognise po'itical
parties at all.  Therefore, to impose
the dictation of political parties over
the government is a basic violation
of the democratic character of the
Constitution. = We have taken away
the fundamental democratic princi-
ple of the Indian Constitution by pre-
posing the amendment. 8o, the
court will certainly hit it down. Se,
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you can go about being hit every-
where. This is the most dangerous
thing that you have to go to the peo-
ple every week. If my leader of the
party tomorrow decides that the Presi-
dent’s son and President’s son's son
will becomes the president for ever,
I resign from the party and lose my
membership.

MR. SPEAKER: You are speaking
on the anti-defection Bill!

SHRI BEDABRATA BARUA: 1f the
Government wants to throw out the
basic features they can do it in a
very ins:dious manner. If tomorrow
the government wants to throw out
the principleg of secularism from the
Constitution because of its communal
orientation all it has to do is to decide
on a referendum People could be
aroused, communal tensions could
be created and the vast Hindu majo-
rity could even be persuaded to vote
for a Hindu Rashtra,

MR. SPEAKER: 1 am not interfer-
ing with you. Probably, you have
overlooked—I am not speaking for
or against—first of all it is two-thirds
majority in both Houses and then
only referendum comes.

SHRI BEDABRATA BARUA: Gov-
ernment has to resign after it ig de-
vfeated in the referendum. That gives
top much power to the judiciary. In
fact, it becomes the final determi-
nant in the governmental process. We
have made a Constitution already
very rigid, that is, we are preparing
the ground for scrapping it. The
Rajya Sabha 1s the most unsatisfac-
tory upper House in the world. It is
based on the game principles and the
same politicians get represented, But
the Constitution makers provided
that to abolish the Rajya Sabha two-
thirds majority would be required in
the Rajya Sabha. So, you will have
to scrap the Constitution if you want
to do away with thig Rajya Sabha.
This is one justification already. Do
you need to have more justifications,

MR. SPEAKER: The Law Mihister.
SHRI H. L. PATWARY (Mangal-

doi): Sir, our name was there......
(Interruptions)

MR SPEAKER: We will give you
a chance at the time of clause-by-
clause consideration. I am sorry 1t
is not possible now.

SHRI H. L. PATWARY: There are
s0 many Memberg who want to speak.

MR. SPEAKER: To such of them,
ag have not been given a chance now,
to the extent possibie, we will try to
giwve a chance in the clause-by-clause
consideration.

SHRI A K. ROY (Dhanbad): On 3
pont of order, Sir. If some Members
remain absent, their time should be
utilised by the other Members and
not by the Law Minister

MR SPEAKER' It would go only
to his party and nobody else This is
not a point of order. The Law Minij-~
ster.

THE MINISTER OF LAW, JUS-
TICE AND COMPANY AFFAIRS
(SHRI SHANTI BHUSHAN): Mr.
Speaker, Sir, first of all, I would like tc
expresg my gratefulness to all sec-
tions of this House for having given
a very wide support to this Bill gen-
erally. 1 am very grateful to them
and I appreciate the views that they
have expressed. I am also grateful
and express my thanks to the hon
Members for having said many kind
words for me.

There wag some heat generated and
certain things said in the context of
the 42nd Constitution Amendment
the hon. Leader of the Opposition
took pains to stress the fact that some
of the privisions of the 42nd Amend-
ment had been retained was accord-
ing to him, proof positive of the fact
that the 42nd Amendment was a
very good measure for the people.
There were other hon. Members
who said that by not rescinding the
entire 42nd Amendment irrespective
of the differences between one pro-
vision or th other provision of that
42ng Amendment, some credibility had
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been given to this kind of a claim
that the 42nd Amendment wag reslly
a very beneficial measure for the
people.

I would like to say, and it has been
seen, that the people of India are
very clever; they have a very strong
common sense and they cannot be
doped. Quite apart from the fact
that the Government believes that
the amendment of the Constitution
is too solemp g measure to be made
on the basis of publicity or propaganda
value and that whether a particular
amendment should be made or should
not be made, ig not to be decided on
how it would reflect on the publicity
aspect of a question, a Constitution
is really concerned with the aspira-
tions of the people, creating a mecha-
nism to meet those aspirations of the
people and 1t 1s that aspect of the
matter which must be borne in mind
all the time and no other aspect of
the matter ghould be allowed to
come in. But since the Leader of the
Opposition has chosen to emphasise
this aspect of the matter, I would like
t0 take gome time of the House to go
into this claim.

SHRI B, K NAIR (Mavelikara)-
What Mr. Stephen said actually was
ihat the 42nd Amendment was not
as bad as it was made out to be by
the Janata Government

MR. SPEAKER: 'The
knows that.

SHRI SHANTI BHUSHAN: Sir, at
the outset I must make it clear as to
what has been the approach of the
Government in dealing with this
matter of 42nd Amendment. If1I
may say so, very briefly, our attitude
hag been that even if a person sent
to us, or sends to me a poisoned pill
in a beautiful wrapper or innocous
wrapper, 1 would throw away the pill
and yet retain the wrapper for what-
ever it is worth, Why should we
throw even the wrapper, if some
use can be made of it? In fact,
} am reminded of one thing:

Minister
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I had the distinction of working
with a very eminent lawyer
of Allahabad, Mr, Pyarelal Banerjee,
Whenever he received any journal,
he used to retaing the wrapper, be-
cause he would not like to waste good
paper for writing to other people, So,
he used to retain those wrappers for
the purpose of writing even impor-
tant letters. People called him mise-
rly, but he saig he was saving
national wealith. Even if it is g wrap-
per, an innocuous thing, there is no
harm in retaining it, if the poisoned
pill had been thrown away. That
has been our attitude; gnd if this at-
titude gives comfort to the Leader
of the Opposition and some other
Members of this House, we do not
grudge that satisfaction. We aye
happy that we have made them al<o
happy.

May I now deal with the essence
of the 42nd Amendment” What was
the 42nd Amendment really designed
to do? It would be my endeavour to
show to the satisfaction of even the
Leader of the Opposition, that the 42nd
Amendment was a clear attempt for
the establishment of an authoritarian
polity in this country. There are so
many provisions Of course, some of
those provisions, 1e. of the 42nd
Amendment, had been annulled hy
another Constitution (Amendment)’
Bill which had been adopted
by this House, by the other
House and has been enacted into a
law, viz the 43rd Amendment Act.
The other provisiong which had the
tendency to bring into existence an
authoritarian polity, are sought to be
anulled by the Bill which is being
considered by the august House to-
day. Has anybody forgotten Artitle
31D which haq been introduced in the
Constitution for dealing with the 8o-
calleq anti-national activities and
anti-national  associations,  under
which gny political party could be
declared ag an anti-national organiza-
tion und could, therefore, be debarred
from participating in the political
affairs of the country? I am happy
that with cooperation of all sections of
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the House, that Article, 81D, has been
done away with already, by the 43rd
Amendment Act.

Then there was an amendment in
Article 74; and it has been empha-
gized that we have retained it. We
have retained it, with a modification.
But what was the real reason behind
that amendment, which was made
1n Article 74? The reason was that there
were apprehensions. It was felt that
some such recommendations may be
made, that even the president might
find it difficult to endorse those re-
commendations in the first flush; and,
therefore, an attempt was made to
mntroduce g change in Article 74 and
to enact an express provision that the
president would be bound by the Cabi.
net advice, so that he might not
even be able tg exercise his preroga-
tive of sending back the matter for
consideration by the Cabinet. This
only indicated an anxiety, that the
president’s intervention even to this
extent, e, even to send back the
mattler for reconsideration, should not
be there That was the reason for
introducing this change in Article
74 We have done away with that
part of the amendment, because we
are now seeking to expressly provide,
by his Buill, that 1t shall be open to
the president if he feelg that the re-
commendation which has been made
to him is, according to him, not
quite proper, or that it requires re-
consideration. It would be open to
him; and he will have the constitu-~
tional right to send back the matter
for reconsider action, to the Council
of Ministers.

Then, a change was made in Arti-
cle 77 which provided that it should
not be within the power of the court
to require the production of Rules of
Business. Why? Clearly, the effort
was that—of course the Rules of
Business lay down a certain distribu-
tion of functiong between the council
of Ministers ......

B

MR. SPEAKER: How long are you
likely to take?

SHRI SHANTI BHUSHAN. I am
likely to take ahout an hour.

MR. SPEAKER: I must indicate at
what time voting is hkely to be
there. Therefore, shall we say that
the voting will be at 3 o’'clock.

SHRI SHANT! BHUSHAN: At 3
o’clock

SHRI C. M. STEPHEN: While this
arrangement was for second read-
g, for clause-by-clause considera-
tion, we take them ang discuss

MR, SPEAKER: This is the first
reading. Voting on the consideration
motion will be around 3 o’clock The
House 1s now adjourned till 2 p m

13 hrs

The Lok Sabha adjourned for lunch
till Fourteen of the Clock.

—

The Lok Sabha re-assembled ajfier
lunch at Fourteen of the Clock.

[MrR DEPTY-SPEARER 1n the Chair]

CONSTITUTION (FORTY-FIFTH
AMENDMENT) BILL-contd.

THE MINISTER OF LAW, JUS-
TICE AND COMPANY AFFAIRS
(SHR] SHANTI BHUSHAN): S, 1
was deahng with the question as to
whether the claim of the Leader of
the Opposition that the 42nd amend-
ment was a very beneficial measure
as it was demonstrated by the fact
that we had retained some of 1its
provisions has any validity whatso-
ever 1 might sav that 1 am given
always to understanding a case ra-
ther than overstating it I was refer-
ring to the amendment which was
made in article 77. One wonders as
to what coulg have been the object of
making that amendment taking away
the power of the courts to call for,
require the production of the rules of
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business. Is it not clear that the pur-
pose of this change, of this amend-
ment was that even when the rules
of business established a certain ba-
lance among the Council of Ministers
and other functionaries, if for some
reason gomebody has decided to dis-
regard all that gistribution of func-
tion and to take all the powers, exer-
cise all the powers by one single in-
dividual. the courts should not be
able to discover as to what had been
done, as to the fact that there had been
a violation of that distribution of
function among the various function-
aries” What other object could this
provision have other than gafeguard-
ing the aclion of an authoutaran
person who, wished to disregard
all the rules which regulated the dis-
tribution of functions between the
different functionaries, from coming
before the watchful eye of any court?

Then, in article 102 also, an amend-
ment was sought to be made and 1t
has been atlempted to be said that
it was a very innocuous one. We have
to see whether that amendment was
so innocuous. Earlier the provisions
of the Constitution laid down that
every holder of an  office of profit
would be disqualified for being a
member of Parliament or a state Le-~
gislature unless the office of profit
had been declared either by Parlia-
ment or by the State Legislature to
be one which would not disqualify
the holder. A seemingly innocuous
change. as it is being claimed was
made in that article to say that, ins-
tead of saying that every office of
profit will disqualify the holder un-
less it is declared to be an office which
would not disqualify, we have only
altered the form and said, only the
specified offices of profit will disqua-
lify and others would not disqualify.
But if the matter is examined care-
fully and deeply, what could be the
purpose? Under the old provision,
Parliament had to apply its mind to
the question as to whether an office
of profit was one the holding of which
should not disqualify a person, For
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example, the office of a Minister or
other offices including the one which
we have created recently, namely,
the Leader of the Opposition and cer-
tain other offices are offices which, on
account of the nature of the func-
tions which are allocated to those offi-
ces, should not evidently disqualify
the holder of that office merely beca-
use it happens to be an office of pro-
fit. But it was substituted by a
provision saying that any office of
profit would not disqualify unless it
is specified as an oftice of profit,
which meant, that so long as Pailia-
ment does not apply its mind to the
question of specifying a  particular
office as an office of profit which would
disqualify, any office of profit may be
created and any Member of Parlia-
ment can be given an office of profit
without disqualifying, because time
might lapse, It may be a long time
later that Parliament may apply its
mind to the problem, What could be
the intention? How was it considered
important? Was it not an attempt in
the direction that we shall have a
provision by which we may have the
Members of Parliament holding offi-
ces of profit in the gift of the Gov-
ernment and yet they would not
stand disqualified for holding those
offices of profit, because Parliament
may not consider the matter for 5 long
time and until then they would con-
tinue to hold those offices?

Then, in article 103 a very vital
amendment was made. Earlier the
function of effectively deciding as to
whether the holding of a particular
office of profit would disqualify a per-
son and what should be the period of
disqualification was given to an inde-
pendent authority, namely, the Elec-
tion Commission. But what has been
done by this great Forty-second
Amendment? The effective power was
taken away from the Election Com-
mission and for some reason vested
in the President Obviously President
here means the Government, Govern-
ment constituted by a political party,
the ruling party. So, it was consider-
ed that the Government constituted
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by a political party should have the
power of finally deciding it. It might
consult the Election Commission, but
the views of the Election Commission
would not be binding on the Govern-
ment. It would be finally for the Gov-
ernment of the day to determine as
to whether a member, whether be-
longing to the Treasury Benches or
to the Opposition Psrties, had incur-
red disqualification in a case or not.
It means, it. will be decided finally
by the rubing party. What should be
the period of disqualification would
also be for the ruling political party
in power 1o decide! Are these things
consistent with principles of democra-
cy? Should one party have the right
to decide these very important ques-
tions on which the parliamentary fun-
ctioning  depends? Should one
party decide as to whether another
person becomes disqualified or not”
Or, should it be decided by an inde-
pendent authority? This was another
change which was made

In regard to the privileges of the
Houses of Parliament again a change
waq made Earlier the position was,
apari from the privileges which the
Members of the Houses of Parliament
had 1mmediately after the TConstitu-
tion had been brought into  force,
namely, the privileges which were
enjoved by the Members of the Houge
of Commons. New privileges could
only be created by an Act of Parlia-
ment in which both Houses would
participate, and there would be the
assent of the President, so that the
normal legislative procedure would
be completed in the creation of new
privileges. But this was also sought
to be substituted saying that it would
be open to a House to evolve new
privileges without enacting legisla-
tion. The reason is not far to seek
why a qualitative change was being
made in the whole polity. It is that
if anything was considered expedient
or necessarv  in a given  situation,
nothing should stand in the way. If
censorship of even the publication of
the proceedings of Parliament was

considered necessary, there should be
some way tackling it and anything
that comes in the way of the estab-
lishment of an authoritarian politi-
cian.

What was done with the judiciary?
The judiciary was sought to be crip-
pled by having all kinds of provi-
sions. This amendment indicated
clearly the complete distrust of the
High Courts of the country, The High
Courts’ power of questioning a Cen-
tra] law was taken away. Not merely
a Central Law made by Parliament
but the rules and even specific noti-
fications 1ssued under it, were includ-
ed in the definition of Central law,
so that anything done by the Central
Government by way of legislation or
rules or even notifications could not
be questioned by the High Courts.
The High Courts were distrusted

Of course, theoretically you may
say that one had the right to go to
the Supreme Court. I gm reminded of
a case in which somebody suggested
a law that the right to worship should
be taken away except on Mount
Everest. You can say we are not
tuking away the right; if you want,
you have to go Mount Everest to
worship. Similarly, it could be said
that every poor person had the right
to claim relief, only he had to go to
the Supreme Court. He could not
have recourse to the High Courts
They had been effectively genied the
power of obtaining writs against the
various notifications which might be
issued by the Central Government.

Article 150 had been contemplated
by the Constitution for a very good
reason, that there must be some
independent authority to supervise
and see how the accounts of the
Government are being maintained, so
that nothing wrong, nothing suspi-
cious was being done, It required the
maintenance of accounts in a parti-
cular manner. The question was who
should decide in what manner the
accounts of the Government should
be maintained, The Constitution had
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vested this power in an independent
authority, the Comptroller and Audi-
tor-General, He had the effective
power to decide in what form the
accounts would be kept, so that what-
ever happened might see the light of
day. But again, the Government,
composed of a political party, not a
specialised authority, an independent
constitutional authority, was given the
final power to decide in what form
the accounts would be kept. One has
merely to see through thisg to see what
could have been the reason to intro-
duce this change, why the Comptroller
and Auditor-General was not trusted
That is left for one to guess.

The States were also not trusted.
Article 257A was introduced. In a
quasi-federal structure, how can you
possibly contemplate that the Union
would be entitled to send its armed
forces to a State even without the
consent of the State? Even this
provision was introduced in the
Constitution,

Article 368 was amended. Of course,
eloguent speeches have been made on
the proposal of the referendum, and
it was said- how can there be any
restriction on the two-third majority
of Parhament? No amendment made
by Parliament should be questionable
even in the Supreme Court The
Supreme Court should not be able to
sit in judgement to any extent, even
the question whether procedure Yaid
down by the Constitution for the
making of an amendment of the
Constitution has been followed should
not be justiciable before the Supreme
Court. Even in the solemn matter
of amending the Constitution no check
or balance was sought to be contem-
plated It was said that even the
Supreme Court cannot say whether
the procedure, which was contempla-
ted by the people of this country, has
been complied with or not in what-
ever amendment was sought to be
made by Parliament, And what was
the intention? It is clear, There was
the 39th Amendment, which was

AUGUST 9, 1878

fifth Amendment) 244
Bil

struck down by the Supreme Court a
curious amendment. It is impossible
to believe one's eyes or ears when
one hears about an amendment aof
this kind that a certain election to
Parliament of a person shall be deem-
ed to be valid, whatever might have
happened, no laws will govern it
1t is declared valid whatever the
High Court might have said.

Then, close on the heels of the
39%th Amendment, which was enacted
and passed, of course struck down by
the Supreme Court, came the 40th
Amendment Bil}, introduced in one
of the Houses, saying that so far as
certain functionaries are concerned,
ncluding the Prime Minister, Gov-
ernors and so on, they will not be lia~
ble to be proceeded in any court for
any criminal offence of any kind,
committed either during the period of
office or even before they occupied
the office; rather, life long immunity
was sought to be conferred on such
persons, which looks absolutely un-
helievable

Then, in that wake, article 368 was
sought to be amended to say, what-
ever constitutional amendment s
made, nobody will have the power to
question it, to go into the reasons etc.
Whatever might be the infirmities
ete, it shall be regarded as valid That
was the amendment to article 368
which had been made. And vet to-
day it is being asked, why have re-
ferendum, or why should the people
be permitted to make an amendment,
or if there are certain features, which
must be regarded ag basic, how can
even the poeple be given the power
of making or authorising such amend-
ments in the Constitution etc. I shall
come to that when I deal with the
question of referendum

Then, section 59 of this beautiful
42nd Amendment Act went further.
It contemplated a period of two years
during which the President, which
means obviously the Government, the
Government of the ruling party, was
given the power of modilying any
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provision of the Constitution for the
purpose of removing difficulties What
were the kind of difficulties which
were under contemplation? What was
the nature of the difficulties” Difficul-
tles for whom? Difficulties in whose
functionung?  Difficulties in  whose
continuing in Office This diseretion
for a period of two years to make
any amendment, modification 2
change i1n the Constitution as was
required, this authority was given
to the Government to make such mo
difications

Then this 42nd Amendment was
not the only amendment of the Cons-
titution which was made during the
period of the internal Emergency
Thele were other amendments, which
took away the power of the judiciary
even to gquestion on any grounds
whatsoever—article 123 about Orca
nance 1ssuing power article 352 about
declaration of Emergency article 356
about imposition of Presidents Rule
and various other provisions—in re-
gard to which the judgment of the
President, which means the Govern
ment shall not be questioned before
any court on any giound Of course
the courts have always taken the
view that when 1t 1s the subjective
satisfaction of the President, the court
cannot it 1n appeal over the judgment
of the Government and that the only
ground on which 1t car be questioned
18 mala fide 1If the reasons were
wholly extianeous for any reasonable
person to come to such a decision 1n
the exercise of those powers under
these provisions then only 1t can be
considered mala fide Under the
amended provisions howsoever mala
fide or cxtraneous the considerations
may be for the exercise of those po-
wers no court will be competent to
go into that question

Even for the Supreme Court to
question a Central notification etc
1t was said that there must be a
special majority of two-thirds against
one-third, a curious phenomenon,
namely, where a Judge 1s taking a

View 1n favour of the Government, he
will have a higher voice, he will have
two votes and anybody who votes
against the Government, who decides
against the Government, would have
a single vote I am wondering as to
whether they had 1n contemplation
the apphication of a yymilar system to
the elections namely, that anybody
who votes for the ruling party can-
didate will have two votes and any
person voling for the opposition can-
didate, his vote will be counted as half
So 1t 15 not tar to seek as to why,
what were the direchons what were
the objectives of those amendments
whith were being made in the Con-
stitution such an 1mportant document
during the period of Emergency what
thev were calculated {o achieve

Now 1t has been sad that many
provisions have still been retamned and
therefore one considers them all right
As I said I have no objection if they
have any kind of satisfaction because
we do nol want to look into the past
t00 much We are more concerned
with the future We are more con
terned with giving the country a Con
stitution so that the abuse of power
would not be possible All right what
was done 1n the past that 1s a different
sfory We do not want 1o look at that
past too much and therefore 1f it
glves them some satisfaction that some
provisions have been retained I m
happy that they are happv and satis
fled

SHRI VASANT SATHE (Akola) In
cluding vour mamifesto

SHRI SHANTI BHUSHAN Qurte
right I will deal with that Don’t
worry about my manfesto unless you'
are thinking of adopting our mani-
festo You are welcome to do so
(Interruptions) These are the provi-
sions of the 42nd Amendment which
have been retaned Of course, count
ing 1, 2 3, 4 simple anthmetics, you
can say 18 or 19 provisions have heen
retamned These are the same provi-
sions. The same concept has to be
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repeated in various clauses. For ~x-
ample, if you gay “The census of 1971
will govern” then there are various
clauses, one dealing with the Assemb-
lies, another dealing wih the Lok Sabha
the third one dealing with the union
territories and so on and so forth.
The same thing has to be repeatei
everywhere so that you find the same
thing 1n several clauses, may be four
or five clauses sometimes It has been
said that about 20 or so clauses have
been left untouched. These are the
th:ngs which have been left untouched
By the 42nd Amendment they attempted
to usher in socialism and secularism
in this country adding those words
to the Preamble. It 1s the substantive
provisions of the Constitution which
determine the quality of 5 polty
which is established

SHRI RAJ NARAIN (Rae Barel))
Would you define * socialism™ You are
net able to define that

SHRI SHANT] BHUSHAN Mv
denmtion is simple Whatever Raj
Narain says is socialism because obt:-
ously you are (Interruptions)
They added two more adjectives u
the Preamble wviz., “socialist” and
wgecular”, ... . Of course the provisions
of the Constitution laid down and os-
taplished a secular Constitution for this
country. The Prowvisions of the Con
shtution laid down a socialist Con
stitution for this country. If merely
by use of this adjective, they feel very
happy, I do not want to deny therw
that happiness. I am reminded of 1
small child. There were some neigh
bouring children also they came 10
the house of the child and the mother
of that child told the children 'ec-

.cause they were wasting time ~do
gome drawing, why don't you penctl a
picture of a railway station®” and all
the children tried to do it and the
mother’'s own child, very young, just
drew a line and brought the picture to
the mother. The mother did not have
the heart to say that it was not a =oo-l
picture.  She said, “Yes, it is a very
fine piclu-e, it is just the scene of a
railway station and so on.” If they
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got that kind of pleasure by adding
these two adjectives, I do not want
to grudge them this pleasure, (Inter-
ruptions). Then three Directive prin~
ciples were added to the Constitution.

SHRI VAYALAR RAVI (Chirayin-
kil). How will your definition of “soci-
alism and secularism” help?

SHRI SHANT! BHUSIHAN. I am
coming to that. That is another thinyg
because that is not a part of your 42nd
Amendment. Then they are very hap-
pv that they added three more Direc
tive Principles We are happy. For
anything you have done whether 1
will bhe useful or even if it is inno
cuous. so long as it is not harmful,
we do not grudge you. We are not
actuated by this consideration that Mr
Sathe has done this or Mr. Stephen
has done this and therefore, it mus:
be rejected. No, If it has the least
beneficial value, even if 1t is innocuous,
we do not want to make you unhappy.
Please have 1t retained, by all means
and let us make such use of it as we
can We are not in the spirit that
“Oh., Mr Sathe has done this, there-
fore, we must oppose it.” No. (Inter-
ruptions),

They have added in the fundamental
duties, to abide by the Constitution.
respect to the Institutions ete. I do not
know for whom it was meant. Obwi
ously there wag some conscience which
was troubling some person and there
fore, somebody wanted to assert that
it should be important to respect the
democratic institutions in this country.
So, even if at this late stage this idea
enters into someone's mind, we are
happy and we welcome ft.

Then. the other thing which was
retained wasg the clarification that the
President would be bound by the Cabi-
net’s advice. I have already said that
of course, the President is bound by
the Cabinets advice. It need not be
said. That has been the view which
has been held from the very begin-
ning of the Constitution. When the
controversy was ralsed and the dis-
tinguished Attorney-Creneral and M.
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Alladi Krishnaswami Iyer had deter-
mined and the country had accepted,
yes, it ig a constitutional Government,
it is a parliamentary Government and,
therefore, the advice of the Council of
Ministers is binding, to make it int>
an express provision, what could b»
the purpose? The purpose could onl,;
be that he should not even have that
kind of discretion which the parhia
meniary democracy contemplates,
namely, asking for reconsidertion, iie
is an important functionary and, there-
fore, if he has certain views, he should
be able to appraise the Council of
Ministers of his views so that the Coun
cil of ministers may apply therr mind
to that question and, if necessary, re-
consider the matter. But cven th.s
amount of discretion they were not pre-
pared to give to him. It was being
considered that it might give rise tc
a dangerous situation. Quite possibly,
they might have thought and contem-
plated all kinds of dangers, and,
therefore, they were not prepared to
take the risk of what they contemp-
lated @s & danger or a potential
danger or a possible danger to any
body.

As regards the various articles
dealing with the 1871 Census, to de-
termine the distribution of seats to
State, etc., if they are very happy
that it is a revolutionary change
which had been made by the Forty-
second Amendment, 1 again would
like to repeat that I would not like
io grudge them their happuness be-
cause it is the function of thiz Jana'a
Party Government to try to make the
whole country happy. ncluding the
Opposition parties. the members  of
the Opposition parties,

AN HON MEMBER: In-luding M1
Raj Narain,

SHRI K. P, UNNIKRISHNAN
(Badagara): Why don'lt you make him
happy” :

SHRI SHANTI BHUSHAN: Don't
you sce that he is happy? He is al-
ways happy. If he had not always
been happy, he would not have been
Mr. Raj Narain,

Bill

Having dealt with the Forty-second
Amendment, of course, I might also
refer 10 a criticism, namely, that the
Janata Party clection manifesto has
not been honoured by aot bringing a
Bill for the total repeal of the Fony-
second Amendment. I have had ueca-
sion to deal with this question on
earlier occasons, I would only like
to remind the hon, Members--the
House has many  distinguished law-
yers also— specially tihose  distin-
guished lawyers if they would just
care 1o have a look at Serticn 6A of
the General Clauses Act I recently
had the occasion to bring a Bili 1 the
other House a repealing and amend-
ing Bill—it is a periodical exercise—
because the law provides {hat once
the amendment of an Act has taken
effect, even if you repeal the amend-
ing Act, the amendments are left
untouched because the amendments
have already been incorporated in the
main Act. Therefore, the mere repeal
of an amending Act does not have the
effect of removing the amendments.
That is the law, that is Section 6A
of the General Clauses Act,

SHRI A. BALA PAJANOR (Pon-
dicherry): You could put all the Sec-
tions together and repeal it.

SHRI SHANTI BHUSHAN. It was
being said that even if there is some-
thing which might “e cver: uscful to
the slightes{ extent you repeal it and
re-enact it. Let it go first and bring
it again later vn, There would he no
purpose in doing th.' and, thercfore,
it has not been done

I have alicady had un occasion to
say in this House thit many distin-
guished mem'.ers of this House had
critlicised the Forty-:ecrai Amend-
ment and cven certiio cemmittees
had been constituted when the Forty-
second Amendment was being consi-
dered. Even Shri Jaya Prakash Na-
rayan had constitut«l a national
Constitution Review Conmittee con-
sisting of Shri Era Sezhiyan and
Krishan Kant who were the convenors
and I also had the honvur to be &
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memiber of that Cononiditee, Mr, Tar-
unde wus a4 member  of that Cem-
mitlee, Tven al that time, T had ad-
onted un approach thit i the Forty-
Sceon | Amendment.  there might be
some proposals o hith were innmocuous
and somie may e o =lighfty Leneficial
and, therefore, we should not object.
Our purpose should not always be
publicity and »rupasanda hut a cons-
tructive exercise. Let us apply our
mind to this: whatever is bad, let us
reicet; and whatover & not bad, et us
r.ot (Interruptions) Even such reports
waere produced duringt the period of
Emnergency, ever the gpzeches which
had been made. the speeches have cri-
tivised various thinos  So it i¢ in that

syirit.

PROF R. K. AMIN lav 1 make a

siraission?

SHRI SHANTI BHUSHAN: You
niey moeke your submission later

Then i come to the Emergencey pro-
visions, Several hon. Memkhers have
spoken about the Clauses in this Bill
which decal with the Emergency pro-
visions of the Constitution article
352 and the connected provisions. Of
coursc, I must make one thing clear.
I do not think any hon. Mecn:ber of
this House 'will oppose the Clauses
centained in the Bill, for the reason
that opposition to these Clauses of
the Bill would mean tha! the original
Emergency provisions raust continue.
(Interruptions) It is my duty to make
it clear. After all, what is it that we
are tryving to do? We are not trying
tc act against liberty. We are pro-
ceeding in the direcden of literalising
namcly creating s-tegu.cds naking
abas:> difficult, I would Iike to -Isim
that abuse of the Emergency powers
will be made impo 1 by these em-
end-rents which are bLeing grogosed
Well there might be—I do not say
that one might not have an honest
room for differerwve f{ opirior on that
sco:e One miay s»y that ore ghruld
proceed further. But merely saying
that one should proceed further would
not be a ground to oppose whatever is
teine 3cne. Therefore. T appeal to
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the hon, DMembers to support the

Clauses which we have introduced in

this Bill in regard to Emergency pro-

visions,

SHRI SOMNATH CHATTERJEL
(Jadavpur): With my amendment.

SHRI SHANTI BHUSHAN: Now.
certain anxieties have been expressed
in regard tu the Emergency provisions.
I am not surprised about this anxiety
because the whole country has gone
through a traumatic period, Of course,
the fears were not exaggerated. But
even if hon. Members proceed on
exaggerated imaginations, I cannot
blame them, I cannot find fault with
them. It will only be my duty to try
to clarify it for them., I would say
that the provisions, the safeguards
which are being introduced are ahso-
{utely adecuate, It is also important
to know that any powers which are
given to au executive in an orderly
society, in a civilized country, are given
for a particular purpose. Of course,
one might say or one might contem-
plate that there may be some possibi-
lity of misuse of those powers, One
approach may be: if there is a possi-
bility of misuse of powers, why give
uny power at all, take away all the
powers, Then what do we have? If
proceeding on this distrust that if any
authority is given to anybody by the
Constitution there is a possibility of
misuse and, therefore, the power may
be taken away so that no misuse
would be possible, then what happors?

SHRI IMALLIKARJUN (Medak) :
Sir, on a point of clarification, Mr.
Law Minister, would you focus your
tention on what iy meant by ‘armed
rebellion’? Once the armed forces
rebel, where is the point of sending
the Proclamation to the President tc
impose Emergency? What is ‘armed
rebellion’? This is total ignorance on
the part of the Jarata Government to
put the term ‘armed rebellion’. In a
civilian country, is there any scope for
that? (Interruptions), You are making
a conspiracy; you are instigating the
armed forces to revolt. That means.

-5
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you do not believe in democracy What
is meant by ‘armed rebellion'? It is »
totally unacceptable term 1t 15 intol-
erible for any democratic citizen

SHRI SHANTI BHUSHAN There
we agrec  This 1s not armed rebell (u

MR DEPUTY SPEAKER Mr
Mallikaijun you have explamned your
point

SHRI MALLIKARJUN Once an
armed rebell'on 14 there vou cannit
take any d cision ke that t unpo-e
Piesident s 1ule

SHRI SOMNATH CHATTERJEE
Rebelhon by Mr  Mallikarjun alos »
will mean an armed rebellion '

SHRI SHANTI BHUSHAN Sr I
am quite comnstious of the fict that
the country does not face any dange:
50 long as we have any Arjun m this
House whe her 1t 1s Malbkarjun or
any othef Arjun and, when I look at
M: Malik. jun he 15 not merely an
Ariun but }¢ comiines the quelties
of an Arjun and a Blum also (In-~
terruptions

SHRI MALLIKARJUN |t 1s not
enough thet you know some mytho-
Iogv  You must he 4 constitutiona!
éxpir! also but you are not an eap. U
m the eyes of the people Why do you
use the words ‘atmed rebellion ?

SHRI A BALA PAJANOR He t
made a point Sn (Inter ruptions)

SHRI MALLIK'RJUN 1 am ant
gowng to resolt 1n a village, I am go.nz
to revolt 1n the capital aty of Inuin

SHRI VASANT SATHE Fo
mythologoy you should take lessons
from Mr Raj Narain

SHRI SHANTI BHUSHAN He
has taught me something during the
four years we were conducting the
case together

SHR) HITENDRA DESAI (Go-
dhra) The hon Member talks about

a stage when you will have no worry
from any quarter

SHRI SHANTI BHUSHAN; There
18 no doubt that the gbuse of emer-
gency powers during recent years has
naturally created a fear psychosis in
this countiy and I am, therefore, not
surprised  that the hon Members
should give vent to apprehensions of
the kind to which they have given
expression to But, let us coolly and
dispassionately consider the question
as to whether the safeguards which
ate sought to be provided are quite
adequate or not It 1s not merely
that the safeguirds are thcie in Art
352 because we have also to see and
considet, when we consider what
kinds of safeguards are pecessary and
what ale thc consequence; of g de
(laration of emergency If the con-
sequences are of a particulay kind,
then moie safeguards aie necessary
If the consequences are not that dras-
tic, then less safeguards will do We
have giso tried to see and make an
attempt, namely, to water down the
conscquences  which an  emeigency
tan have Now, a most important
consequence which played havoc 1n
ihis country was lLecause the right to
hfe or Lberty could be suspended
during an emergency and therefore,
there was no habeas corpus and there
was nobody to question how a persor
had been detained, however dishonest
ly detamned, and foi what reasons hc
had been detamned But this Bili
geeks to annual all this once and for
all It ways that so far as the sacied

nghts to hfe or hberty 15 concerned,
which i« enshrined in Art 21, by an
amendment of A1l 359 1t 15 being
ensuted that the rght to Ufe or
Iberty which was construed by the
Supreme Court as the sole repository
of the right to life and the nght to
liberty shall not be subject to any
suspension even during the period of
any external emergency Now this
ensures, that o habeas corpus canot be
suspended in thiy country even during
any period of emergency whether
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arising [rom external aggression or -
wernal aggression go that such a large-
scale ciamping of people in jail and
thus cieating this  psychosjs of fear
all around will not be possible
hereafter.

Herealtcr people cannot be terro-
nsed by tellng them, “All right, i
you do something, even 1if it be your
night to do it, you will be put 1 jal
and you will have nobody to Ko 10.”
This wiil not be the position.

Apart {rom that, the other weapon
which had been used during the
period of emergency, was “All right,
here 1s the House, the two Houses of
Parliament, They constitute the con-
science of the nation, they constitute
the Voice of the nation. If that is
muzzled, then, in that case, demo-
cracy cannot thrive and a fear psy-
chosis can be brought about.” Sir, if
the voice of this House or the other
House cannot be muzzled ang if the
voices of the Houses of different
Legislatures cannot be muzzled, then
again that kind of emergency can
never be perpetrated. That is why
we have tried to introduce an Article
in this Constitution, that the publica-
tion of parlinmentary proceedings
shall be an absolute and a constitu-
tional right of the people go that this
kind of muzzling of parliamentary
mstitutions will not be permissible.
It is in this context, namely, the kind
of emergency which was declared in
this country, the kind of consequen-
ces which were created, the kind of
the fear psychosis which had been
established, the need to ensure that
it will not be possible even by the
use of the cmergency provisions to
establish such a situation in the coun-
try that the kind of safeguards has to
be looked at. But even then we have
not said that no safeguards are neces-
sary. So many safeguards have been
attempted to be imposed by amending
Article 352. First of all, even that
provision, Clause 5. which had been
fatroduced taking all powers of judl-
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cial review in all circumstances,
namely, on any ground whatsoever is
sought to be deleted so that at least
i an ext.reme case it may be possible
Ior a citizen {o go to, the court and
say, alright if there is not the slhigh-
test case for declaiation of Emer-
gency, if it is so clearly and patents
ly malafide, 1f it 13 purely based on
extraneous considerations this abso-
lute bar on exercise of powers by the
courts wili not be there. That js one
safeguard.

The most mpoitant safeguards
which are sought to be introduced
are: Firstly, the Cabinet wil) have to
consider the matter. It will only be
on the basis of a Cabinet decision
and written advise tendered on the
basis of the Cabinet decision that it
will be possible for the President to
proclaim Emergency. This would
mean that it would be the collective
wisdom, not in the iriterest of a single
individual, not arbitrary exercise of
authority by single individual which
may be competent to usher in an era
of Emergency in the country.

SHRI VASANT SATHE: What
will be the use! It will be collective
impotency.

SHRI VAYALAR RAVI: Let him
explain the point why does he want
to retain the clause of Emergency?

(Interruptions)

SHR1 SHANT!I BHUSHAN: These
questions of impotency I would like
to leave them to Mr. Sathe.

Now, Sir, apart from that here-
after a declaration of Emergency
would not be possible merely by hav-
ing a bare majority of the Parliament
to vote for it. Two-third majority in
both Houses, a two-third majority
which s required for an amendment
of the Constitution, that kind of maj-
ority, namely, more then half of the
total membership and two-third majo
rity of those present and voting will
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be required for approving g declara-
tion of any Emergency (Interrup-
tions)

This would be another safeguard
namely, the endorsement of the pro-
clamation of Emergency or its con-
tinuance will have to be repeated
by the same two-third majority every
six monthy so that it may not be
alright there 1s some Emergency and
therefore 1t ), proclaimed and rati-
filed and thereafter the Parhament s
out of picture

1443 hrs

[MRr SPpEAKER n the Chair]

Every six months in order to con-
tinue this Emergency government
will have to com¢ to both Houses of
Parhiament and unless 1t secures the
consent of two-third voting majonty
in both Houses of Parliament 1t would
not be possible for the Government
to continue the Emergency

Then 1t would be open to Lok
Sabha to ask for the revocation of
Emergency at any time Even during
the period of six monthg at any time
when this Lok Sabha feels that jt 1s
not necessary to continue the Emer
gency any longer

(Interruptions)

MR SPEAKER  Whatever inter-
pretation the Law Mimster may give
the intespretation will finally be what
the court gives as the interpretation
He 15 explaimmg the position as he
understands 1t

(Interruptions)

SHRI A DBALA PAJANOR But
the meaning that 1s Eiven by the Law
Muuster will be looked nto by the
court becausc you know Sir  fo
knowing the meaning they will not
refer to Oxford oy Chambers They
will sec the procecdings snd  then
come to the decision  So his lecture
15 very important

( Interruptions)

2212 LS—9

SHRI SHANTI BHUSHAN [ am
very happy that even the votaries of
internal emergency on the ground of
a non-existent internal disturbance
are today so solicitous about there
beilng no emergenty even in the event
of an armed rebellion in the country
I am happy that at least such a thing
15 being said (Interruptions)

SHRI SAUGATA ROY (Barrack-
pore) Let the Government state
that they have come on the negative
verdict of emergency (Interruptions).

SHRI VAYALAR RAVI Armed re
beliion 1s a political revolt How can
you suppress the pcople 1t it 1s there
(Inter ruptions)

SHRI SAUGATA ROY 1If Shr1 Raj
Narain calls for a kisan rally, it can
be called an armed rebellion for dec-
laraing emergency

SHRI SHANTI BHUSHAN A ques-
tion has been raised apait from the
security of the country bemng in danger
from external aggression whether
there should be power to declare em-
ergency 1if the secuiity of the countrv
1s threatened by armed rebellion May
I mmplore the hon Members of the
House to consider (Interruptions)

SHRI VASANT SATHE Shr1 Som-
nath Chatterjee says that even if the
external gggression 1s from a friendly
country like China vou should not
do that What do you say to that”
(Interruptions)

MR SPEAKER Why are jou fight-
ing over the dead past”
(Interruptions)

MR SPEAKER It 15 well known
that converts can be tiore fanatical
than others

SHRI SHANTI BHUSHAN Two
pont., have 1aised In thig connection
and T piopo ¢ to deal with these
point very briefhy One point which
was 1a1sed 15 that 1f the qecunty of the
countiy 1 1n danger arising from ex-
tetnal 2 s then there could
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be a reason to proclaim Emergency
in the country, and acquire those
special powers, whatever they may
be, with all the safeguards. But if
the security of the country is threat-
ened by armed rebellion from outside,
in that case.... (Interruptions)

MR. SPEAKER: Why don't you
hear? You have a duty to hear. You
may agree, or may not agree.

SHRI SHANTI BHUSHAN: 1 was
wondering why should there not be
an equal concern to safeguard the
security of the country, even if the
threat arises from armed rebellion
from inside Why should ;t be neces-
sary to show... (Interruptions)

MR. SPEAKER: What 1s all this?
I cannot understand You cannot
stop it by shouting.

(Interruptions)

MR. SPEAKER: Don’'t record.
(Interruntions) **

SHR] SHANTI BHUSHAN: Wwill
this august House remain unconcern-
ed if the security of the country is
threatened by armed rebellion from
inside the country?

SOME HON MEMBERS:
by whom?

Inspired

SHRI SHANT] BHUSHAN: Unless
it can be gshown that the armed rebel-
lion was inspired from outside and it
can be demonstrated so, i.e, that it had
inspiration from outside, until then,
it will not be regarded as coxternal
aggression. even though the conse-
quences will be the same and identi-
cal, and Government will not be able
to meel the situation. (Interruptions)

T do hope that the House will not
countenance such @ proposition,

SHRI VASANT SATHE: Are you
having George Fernandes in mind?
(Interruptions)
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MR. SPEAKER: Don't record.
(Interruptions) **

SHR] SHANTI BHUSHAN: 1 do
hope that the House will not permit
any danger to the gecurity of India
to arise, even from armed rebellion,
and will not permit any rebellion to
take place, to put the security of the
country in danger. (Interruptions)
Are you planning for that? Anybody
who calls for armed rebellion must be
put down. (Interruptions)

MR. SPEAKER:
(Interruptions)**

MR, SPEAKER: Mr Chandrappan,
thyy is the tenth time that you ar®
getling up, and speaking

Don't record.

SHRI C. K CHANDRAPPAN
(Cannanore): Yes because he sald
that. (Interruptions)

MR. SPEAKER: Hc had a right to
say that.

SHR] SHANTI BHUSHAN: In a
democratic  country, every citizen,
every person has a right to oppose the
Government by peaceful means and
by creating public opinion. That is
the way to fight the Government, You
are welcome to fight the Government
by creating public opinion, (Inter-
ruptions) So long ag the democratic
character of the Constitution is pre-
.served,

So long as people’s right to govern
themselves js preserved, people are
welcome to oppose the government by
peaceful means. Let them create
public opinion, let them fight the gov-
ernment by peaceful means. But no
armed rebellion in the country shall
be permitted ... (Interruptions).

SHRI VASANT SATHE: This is
what Shrimati Indira Gandhi had
said.

SHRI SHANTI BHUSHAN:" If the hon
Member Shri Sathe has now started

**Not r—ecorded.
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feeling that whatever Shrimat: Indira
Gandhi has been saying, 1 have also
been saying, I am happy (Interrup-
tions) The other pomnt raised was
why should this power arise even
when there is apprehension, before
the armed rebellion has actually taken
place” Now this 1s a feature recog-
nised by the originaj article 352 itself,
namcly 1f a danger has to be properly
met, the danger may not sometimes
be properly met unless the required
artion can be taken well 1 time
That 3¢ why If therc 15 apprehension
of the securit  of Indin be ng crdane -
ed from ¢\ ernal aggression vo1 L n
take action before Smmilarly 1if there
1s dandger to the secunty of India from
armed rebellion certainly action must
be takcn even before but action must
be tiken honestly, must be taken
provetly with all the safeguaids that
ate there (Interruptions) Sme I
fial there 1+ <ome allergy m this
House among some hon Members
about ccitain things I Jha'l go to the
neat a-pect of the matter namely
provicons  deal ng with preveatne
detention, article 22

Ag the hon Mumbers must have
seen 1t 15 a very  important step 1n
the direction of safeguarding the
Iiberties of the people and I hope
therefore that cach and (very <ngle
hon Mcmbe1 of thi, House would give
suprort to the provisions of v Bill
whi h are 1 culiled to safeguard the
hibeitiey of the people (Interrup-
tions) I should like to emphasise that
a vety mmportant change which is
sought to be introduced by thi, Bill
1s that while the original article 22
gave power lo Pathament to provide
any period during which a person
could be dctained without any refc
rence to the adwvisory board that
powe1 is heing deleted in clause 7 80
that hereafter gven Parliament will
not have the power of authorising
the preventive detention of a person
beyond a period of 2 months without
any 1eference to the advisory board

1500 hrs

My estcemed friend Shri Ram
Jethmalani, had guggested that he had

Bill
made some proposal for the amend
ment of the Criminal Procedure Code
by which he wanted to provide that
if the government certifies in the case
of a person who 13 accused of having
committed a ciiminal offence that he
must be remanded to custody for a
period of three months, then it should
be obligatory for the magistrate to
remand hum for a period of three
months  He thought that if such a
provision was ntroduced 1 the Cr
PC cvery crmna] every person
who was suspected or accuseq of
having committed a cume could be
tickled by seemg to 1t that at the
desre of th, State Government that
peison remamed in custody for a
petiod of threc months I woud
appeal to the hon member to ponder
over 1t and con i1der how the liberty
of thy individu.l would be more safe-
guarded by a piovision of that kind
Tn that case it shal] be for the Gov-
ernment to decide Of course, a
criminal accusation can be laid against
any »dy  If theretmae that :tself
becomes enough justification for the
Governmeny to wield the power and
see to 1t that for thiee months he
remained custody— will that be better
o1 w1l the kind of provision that we
are contemplating \n article 22 18
beiter> Here the provision 1s that
within 2 months it shal] be 1eferred
to an advisory board consisting of
thiee judge, selected by the Chief
Justice of the appropriate High Court
who would be going into the question
a1d deciding whether there are good
ground. for keeping a person in pre-
ventiv, detention o not and 1f such
jud e c(ons der th t there are no good
gromds for keemine < peison 1N
dclention, he wil! he enfit'ed to his
11 In ddition the habeas
co M 11ght would 1lwo be
there That will be 1n addition to the
reference to the adyicory board within
a ptriod of two months (Interrup-
tion ¥ It has been smd why have
anv nower of preventive detention?

SHRI DINEN BHATTACHARYYA
(Sctampore) No preventive deten-
tion should be there,
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SHR1 SHANTI BHUSHAN: There
was a police officer who had a re-
volver to protect the people. When

that revolver did not have a safety
device and therefore it wag found that
it was a dangerous weapon, ohe per-
sona suggested, “Aly right; insta]l a
st -ty device so that it can be used
ciwy for the proper purpose and it
may not cause injury to others which
may not be necessary.” The other
on said, “Why not take away that
particular pin which made the re-
volver effective?” If the pin is taken
away, what wil] happen? After all,
the Government does require powers
to deal with extraordinary situation.
This is merely contemplated by the
Constitution as a reservoir, so that in
extraordinary situations whepn the
interests of the society at large,
civilised society, organised society,
may require the exercise of gpecial
powers, then with all the necessary
safeguards, these special powers may
be there and may be necessary to the
extent they are necessary to protect

the interests of the society. (Inter-
ruptions).
St auAr swie wrest o (far) o wigsy

d TS ATHIX THFT GETANT FT AFHAT 2 |

g FAT TAFT FAT GHAE 7

SHRI SHANTI BHUSHAN: I am
feeling sorry at this moment that I
do not have the Jung power of Mr.
‘Sathe and the throat power of Mr.
Kachawai!

I come to the jmportant subject of
referendum on which there has been
some controversy in the House. I do
that even those who have ex-
ed themselves against a referen-
would think again about it.

The Leader of the Opposition in-
voked the principle that when a
principal delegates a power to a dele-
gate, then the princinal loses the
vower and the dejegate becomes all
T can contemnlate that in

“n m

supreme.
the case of sale of a proverty, after a
has fransferred hig vroperty,
ted with it to the VGY““M c@“fai”ﬁlv

c%legaw:nn,

it the 1 e appoint: a manager
to look after some interests on behalf
of the neortle in the name of the
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people, thea if that person says that
the people are nobody, we are the
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persons because the people have
already delegated the power to us,
they have made us sovereign, they

have become gsubjects, we have be-
co'ne sovereign, so far as I am con-
cerned, I would fing it very difficult to
accept that proposition.

Hon. Shri Venkataraman referred
to certain aspects of impracticality.
He thought that a provision for
referendum in India would be most
unpractical. Of course, I might in-
form him, he must be aware himself,
that in Goa there was a referendum
of a kind on the question whether
Goa or parts of it should merge with
Maharashtra or not.

SHRI MALLIKARJUN: It was a
demand by the people. In 5 demo-
cracy, you cap have an opinion poll

SHRI SHANTI BHUSHAN. Shri
Venkataraman’s difficulty was that
after all in g referendum, a Constitu-
tion Bill wiil go for a yes or no vote
on the basis of some symbol. How
can a Constitution Bill be ratified by
the neople by ves or no? May I ask
the hon. Member to consider this?
When a Constitution Amendment
requiring ratification by more than
half of the State Assemblies is sent
to the Assemblies, how do the Assem-
kliey decide upon that amendment?
Is it not by a total yes or a total no?
They have no power to make any
amendments to the Constitutional
Amendment. The idea is that a pack-
age constitutiona] amendment or
package constitutional amend-
an be put to the people for an
ivc or a negative vote, and the
of that vote can be taken into

ration if 51 per cent of ‘che
roters particivate and the majority

ha”c given ap aﬁ'ir'fna’clve vote. Here
in the Lok Sabha also, when a Bill
is nut {o vote, we gay “ayes” and

When we can declare “ayes”

and noes”, the neonle also can declare
»

and “noes” (Interruptions).

fnyona??

so had gsome difficulty about
and ""f°. He was contemplating
woulc bf> the symbol which

34

would be su p plied. Mr. Venkataraman

=
what

-

A

b
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fought an election on the symbol of
the cow and calf if I 1emember aright
In that paity with the symbol of cow
and calf, he has seen a division I
wag wondering what made him think
of caly und 1ats how 1t ha stiu h
him  { do not know whcther h d
emplo,ud that hind of canvassing He
ha said that if there 15 any voling
oy, the bais of such symbol poosple
wiild go and say that rat, will eat
away you: gidams and tats wil do
somethiig elst ¢tc  When theic w s
thy, <ow ind calf was that the kind
ot wnvassing that was done”

1 can undcistand oppositton to
1*1 rcferendum (Jause 01 gne ot two
gy ounds For evample (ome might
bt wanting un! miteq powels for the
two Houses of Parhament to make
any kind of umendment Thuae was
suth a section of opmion In fact
when the 42nd Amendment was
brought and arti le 368 was amended
1t was done on the basis that two
thirdg majoiity 1n two Houses of
Parliement must have complete
power of making any amendment
thcre should nothing basic etc which
1s beyond their reach they should be
able to make even amendments of the
kind contained ;n the 39th or 40th
Amendment, or any other kind of
amendment which might be conceiv
ed of by human ingenuity That 18
one school of thought, and 1 can
understand that those who want to
say that the referendum clause should
not be there because 1t curtails the
powers of the Parliament because 1t
obliges Parhament even when some-
thing 15 accepted by two-thirds majo
rity ;n Parliament in the two Houces
1t (ompels them to get the endorse-
ment of the people

Then my answer to that kind of
eriticssm 1s that the countrv has seen
and therefore the country wants the
country feels the people feel that
when then ghts tome in when their
democratic rights come 1in « hen their
rights for free and fair elections under
adult franchise come ;n when their
fundamental right for freedom of
speech and expression comes in, 1n

Ball

that case they are not willing to per
mit even a two thirds majority in
Parliament to inteferer with that
right even by an amendment of the
Constitution  They want themselves
to be involved because they know
wni 14 ;jn theun inteiest and how they
can really safeguaid their interests So
whenever any such thing 1s sough'
to bc done in the name of improving
tte ot of the people etc they say
toine back o us we are the princi-
pals you 41e the delegates only for
certain puiposes come back to us and
1¢i us wnat you want to do and when
we endorse 1t then only vou would be
ompctent to do that (Interrup-
tins) There 14 nothing 1in this
amendment which goes against the
interests of the people of this coun
try (Interruptions) 1 will make my
fu ther speech very brief because

SHRI VASANT SATHE You have
no moral right

MR SPEAKER
right alone

Leave the moral

SHRI SHANTI BHUSHAN Some-
thing was said about the 9th Schedule
not being deleted

SHRI BAPUSAHEB PARULEKAR
(Ratnagirl) On the point of refereh
dum ] want to seek clarification from
the hon Mimster Are you going to
put the entire Bill consisting of so
many clauses to the peopje for
referendum” Suppose there are nine
clauses and suppose I want to vote
for 7 clauses and not for 2 clauses
then what should be done?” Or will
the people be required to vote so
many times separately?

SHRI SHANTI BHUSHAN 1 will
immediatelv deal with this The posi
tion would be if the Constitution Am-
endment 1s of such a nature that 1t 15 a
compositec whole namely 1t represents
only one theme then m that case,
the entire proposa' of the Govern-
mint tg amend the Constitution wall
be put as a whole can be put as a
whole saying either you accept the
whole 1dea or reject the whole 1dea”
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It may consist of several clauses, but
all those clauses together constitute
one central jdea and, therefore, it is
put to the people ws one idea, whe-
ther it 1s acceptable to them or not;
because the people do not bother
about the manner in which some
minor changes are made; they are
concerned only with the central idea.
But if in a particular constitutional
amendment there are several distinet
areas, then, in that case, it is possible
to put those distinct areag separately
for the referendum of the people.
Now, so far =ms this particular aspect
is concerned, it can be put separately
and other aspects can be put
separately

SHRI VAYALAR RAVI: The
Supreme Court had ruled in their
judgment that this Parliament has no
right to change the basic features of
the Constitution. Now the Minister
proposed an amendment barring the
Supreme Court also from looking
into the merit of the case if 51 per

cent of the people vote for it. (Inter-
uptions)

MR. SPEAKER: No, no. It can
always be argued, (Interruptions)

These questiong can be dealt with
when we take up the amendments.
(Interruptions) 1 am going to take
up voting. (Interruptions)

PROF. P. G. MAVALANKAR
(Gandhinagar): If they are so basic,
why do you make them amendable?
(Interruptions)

MR. SPEAKER: Nobody can ans-
wer half a dozen persons.

SHR! SHANTI BHUSHAN: I do
not think | can complete my task un-
less I deal with the important points
which have been made by hon, Shri
Raj Narain.

SHRI T. BALAKRISANAIAH
(Tirupathi): Referendum proviiton
is meaningless (Interruptions)

SHRI SHANTI BHUSHAN: As
the House knows, Shri Raj Narain is
a great democrat...(Interruptions)
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PROF. P. G, MAVALANKAR: Why
not the Minister answer my point?

MR. SPEAKER: No, no. He cannot
answer a number of persons.

PROF. P. G. MAVALANKAR: I
have raised a gpecific point. Let him
answer that... (Interruptions)

SHRI SAUGATA ROY: RelYeren-
dum is @ very vital thing. (Interrup-
tions)

MR SPEAKER: Mr. Minister, I
am going to take up voting. An
amendment for the circulation of the
Bill has been moved by Shri Hukmdeo
Narain Yadav. Does the hon. Mem-
ber want to withdraw the amend-
ment?

an W wremw a (agaR) ¢ &
st aE)

MR. SPEAKER: You are not pres-
sing

SHRI HUKMDO NARAIN YADAV:
Yes

MR. SPEAKER: Has the hon,
Member the leave of the House to
withdraw the amendment?

SEVERAL HON, MEMBERS: Yes.

Amendment No. 95 was, by leave,
withdrawn,

MR. SPEAKER: Now, before I put
the motion for Consideration to the
vote of the House, this being a Consti-
tution Amendment Bill, voting has to
be by division. Let the lobbies be
cleared. The Lobbieg have been clear-
ed. Before I call division, may I make
one request? The members may please
take their allotted seats. Otherwise,
there will be difficulty.

The voting on the motion has to be
by a division. I may remind the mem-
bers that when the division is an-
nounced, a gong will sound which
will signal the member to cast his vote
Fach member has to press the pusher
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and then operate one of the three push
buttons according to his choice. The
pusher and the push button may be
kept pressed simultaneously until the
gong sounds second time

The question {s:

“That the Bill further to amend
the Constitution of India, be taken
into consideration.”

The Lok Sabha divided:

AYEs
Division No. 4]

Abdul Lateef, Shri
Agrawal, Shri Satish
Ahmed, Shri Halimuddin
Ahmed Hussain, Shri

Ahsan Jafri, Shri |

Ahuja, Shr1 Subhash
Alagesan, Shri O. V.

Alhaj, Shri M. A. Hannan
Alluri, Shri Subhash Chandra Bose
Amat, Shri D.

Amin, Prof. R. K.
Anbalagan, Shri P.
Ankineedu, Shri Maganti
Ankineedu Prasad Rao, Shri
Ansari, Shr1 Fagquir Ali
Arif Beg, Shri
Arunachalam, Shri M.

Arunachalam alias ‘Aladi Aruna’ Shri
V.

Asaithambi, Shri A. V, P.
Asokaraj, Shri A.

Badri Narayan, Shri A. R.
Bagri, Shri Mani Ram
Bahuguna, Shri H, N.
Bahuguna, Shrimati Kamala
Bal, Shri Pradyumna
Balak Ram, Shri

Balbir Singh, Chowdhry
Baldev Prakash, Dr.
Banatwella, Shri G. M.
Barakataki, Shrimati Renuka Devi

[15.23 hrs.

Bill
Barrow, Shri A. E. T,
Basappa, Shri Kondajji
Bateshwar Hemram, Shri
Bhagat Ram, Shn
Bhakta, Shri Manoranjan
Bhanwar, Shri Bhagirath
Bharat Bhushan, Shri
Bhattacharya, Shr1 Dmen
Bheeshma Dev, Shri M.
Birendra Prasad, Shri
Borole, Shr1 Yashwant
Borooah, Shri D. K.
Bry Ra) Singh, Shri
Burande, Shri Gangadhar Appa
Chakravarty, Prof. Dilip
Chandan Singh, Shr
Chandra Shekhar, Shri
Chandra Shekhar Singh, Shn
Chandra Pal Singh, Shri
Chandrappan, Shr1 C. K.
Chatteryee, Shr1 Somnath
Chaturbhuj, Shn
Chaturvedi, Shri Shambhu Nath
Chaudhary, Shri Motibhai R.
Chaudhuri, 8hri Tridib
Chauhan, Shri Nawab Singh
Chavan, Shri Yeshwantrao
Chavda, Shri K. S.
Chettri, Shri K. B.
Chhetri, Shri Chhatra Bahadur
Choudhari, Shri K. B.
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Choudhury, Shrimat: Rashida Haque

Chowhan, Shri Bharat Singh
Chunder, Dr. Pratap Chandra
Dabhi, Shri Ajitsinh

Damor, Shri Somjibhai
Danwe, Shri Pundalik Hari
Das, Shri S. S.

Das, Shri R. P.

Dasappa. Shri Tulsidas
Dasgupta, Shri K. N.

Dave, Shri Anant
Deo. Shri P K
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Deo, Shr1 V. Kishore Chandra S.
Desai, Shni Dajiba

Desai, Shr1 Hitendra

Desai, Shn Morariji
Deshmukh Shri Ram Prasad
Devarajan, Shr: B
Bhandayuthapan:, Shr: V.
Dhara, Shri Sushil Kumar
Dharia. Shr: Mohan

Dhurve, $hit Shyamlaj
Digviyoy Naramn S.ngh, Shn
Durga Chand. Shri

Dutt Shn Asoke Kriishan
Faleiwro, Shr1 Eduardo
Got, Shn Chhituhhai
Ganga Bhakt Sinvh, Shri
Ganga Singh, Shri

Gattani, Shr1 R. D.

Gawal, Shri D G

Godara, Ch. Har: Ram Makkasar
Gogoi, Shr1 Tarun

Gomango, Shn Giridhar
Gopal, Shri K.

Gore, Shrimati Mrinal
Goswami, Shrimat: Bibha Ghosh
Gowda, Shr1 S. Nanjesha
Goyal. Shri Krishna Kumar
Guha, Shri Samar

Gupta, Shr1 Kanwar Lal
Halder, Shr1 Krishna Chandra
Harikesh Bahadur, Shri
Hukam, Ram. Shri

Jaffer Shanf, Shri C. K.
Jagannathan, Shri S.
Jagjivan Ram. Shri

Jain, Shri Kacharulal Hemraj
Jain, Shri Kalyan

Jain, Shri Nirmal Chandra
Jasrotia, Shri Baldev Singh
Jethmalani, Shri Ram
Joarder, Shii Dinesh

Joshi. Dr. Murli Manohar
Kadam, Shri B, P.
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Kaiho, Shri

Kailash Prakash, Shr

Kakade, Shri Sambhajirao

Kuldate, Dr. Bapu

Knmakshaiah, Shri D.

Ko nath, Shr1 Hari Vishnu

Kanoor, Shn L, L.

Ka' Shri Sarat

Kuosar, Shi: Amrut

Kaushik, Shri Purushottam
Kesharwani, Shri N P.
Khalsa, Shi: Basant Singh
Khan, Shi: Ismail Hossain
Khan, Shri Mahniood Hasan
Khuan, Shr1 Mohd Shamsul Hasan
Kishore Lal, Shri

Kisku Shn Jadunath
Kouivan, Shn P. K.
Kolanthaivelu, Shri R.,
Kolur, Shn Rajshekhar
Kosalram, Shn K. T.
Krshan Kant, Shri
Krishnan, Shrimat: Parvathi
Kureel, Shn Jwala Prasad
Kureel, Shn R L.

I.shanu Shidava Kom, Shri
Lal. Shn S S

Laskar, Shri Nihar

Limaye, Shr1 Madhu
Machhand, Shri Raghubir Singh
Mahala, Shr K. L.

Mahata, Shri C. R.

Mah1 Lal, Shri

Maiti, Shrimati Abha

Malik, Shri Mukhtiar Singh
Mallick, Shri Rama Chandra
Mallikarjun, Shri

Mandal, Shri B P.

Mandal, Shri Dhanik Lal
Mane, Shri Rajaram Shankarrao
Mangal Deo, Shri

Mankar. Shri Laxman Rao
Manohar Lal, Shri

Mathur, Shri Jagdish Prasad
Mavalankar, Prof. P. G.

272



173 Constitution (Forty- SRAVANA 18, 1000 (SAKA) fifth Amendment)

Meerza, Shr1 Syed Kazim Al
Mehta Shri1 Prasannbhal
Mhalgi Shr1 R K

Mirdha, Shr1 Nathu Ram
Mir1 Shrt Govind Ram
Mishra Shn G S

Mishra Shri Janeshwar
Mishra Shri Shyamnandan
Modak Shr Byjjoy

Mohai t augam Sur; hapavalu
Mohinder Singh Shn
Mohsin Shr1 F H

Mondal Dr Bnov
Mukherjee Shr1 Samar
Multan Singh ( haudhary
Munda Shn Kana

Murmu Father Anthony
Murthy Shn M V Chandashekhara
Murugaivan Shn 8§ G
Nahata Shri Amnut

Naxk Shri S H

Nair Shri M N Govindan
Narendra Singh Shn
Nathu Singh Shn

Nathum1 Ram Shn

Nayak Shri Laxmi Naramn
Nayar Dr Sushila

Negs Shn T S

Pajanor Shrn A Bala
Pandey Shr: Ambika Prasad
Pandeya Dr Laxminarayan
Pandit Dr Vasant Kumar
Parmar Lal Shn

Parmar Shr1 Natwarlal B
Parthasarathy Shn P
Parulekar Shri Bapusaheb
Parvati Devi Shrimati
Patel Shr1 Dwankadas
Patel Shn II M

Patel Km Mamben Vadabhbha
Patel Shr: Meetha Lal
Patidar Shri Rameshwar

Patil, Shri Chandrakant

Bull
Patil Shri1 S D
Patil Shi: Vijaykumar N
Patnaitk Shr Biju
Painaik Shri Sivan
Palway Shn H L
Phi1angi Prasad Shn
Pipil Shri Mohan ¥ al
Poojirv Shi; Tinndhana
Pradhan Shii Gananath
Pradhan Shi; Pamitra “Mohan
Pralhanm: Shn K
Pullnnh  Shiy Darur
Quiesht Shr1 Mohi Shafi
Riuhuah Sh B
Rephive ¥ira Sinaa Shn
R havyy Shig
Righu Ramaiah Shn K
Rai Shri Gaur1 Shankar
Rai Shr; Narmada Prasad
R: Shn Shy Ram
R u keshar Singh Shri
R Naramn Shn
Rajan Shn K A
Rajda Shri Ratansinh
Raju Shm P V G
Rikesh Shri R N
Ram Dhan Shn
Ram Goval Singh Chaudhury
Ram Kinkar Shn
Ram Kishan Shn
Ram Murti Shn
Ram Sagar Shn
Ramachandran Shri P
Ramalingam Shn P 8.
Ramamurthy Shn K
Ranapat1 Singh Shri
Ramaswamy Shr: S
Ramdas Singh Shn
R mn Singh Dr
Ramyuwin Singh Shn
Ra iwnekar Shrimati Ahilya P
Ranpt Singh Shri
Rao Shr Jagannath
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Rao, Shri Jalagam Kondala
Rao, Shri M. Satyanarayan
Rao, Shri Pattabhi Rama
Rao, Shri Raje Vishveshvar
Rasheed Masood, Shri
Rathor. Dr. Bhagwan Dass
Ravi, Shr1 Vayalar
Ravindra Pratap Singh, Shri
Reddy, Shr: G. Narsimha
Reddy. Shri K. Obul
Reddy, Shri M. Ram Gopal
Rodrigues, Shri Rudolph
Roy, Dr. Saradish
Roy, Shn1 Saugata
Saeed Murtaza, Shr
Shah, Shr: A. K.
Shah, Shri Gadadhar
Sahoo, Shri Ainthu
Sai, Shri Narhari1 Prasad Sukhdeo
Sai, Shri Narhart Prasad
Saini, Shr1 Manohar Lal
Saksena, Prof. Shibban Lal
Sanyal, Shr1 Sasankasekhat
Sarda. Shri §. K.
Sarkar, Shri S. K.
Sarsonia, Shri Shiv Narain
Satapathy, Shri Devendra
Sathe, Shri Vasant
Sayian Wala, Shri Mohinder Singh
Sen, Shri Robin
Shah, Shri Surath Bahadur
Shaiza, Shrimati Rano M.
Shakya, Dr. Mahadeepak Ssngh
Shankar Dev, Shri
Sharma, Shri Jagennath
Sharma, Shri Rajendra Kumar
Sharma, Shri Yagya Datt
Shastri, Shri Bhanu Kumar

Shastri, Shri Ram Dhari
Shastri, Shri Y. P.

Shejwalkar, Shri N. K.
Sheo Narain, Shri

Sher Singh, Prof.

Shiv fvwmpati Ram, Shri
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Shrikrishna Singh, Shri
Shukla, Shri Chimanbhai H.
Sikandar Bakht, Shri

Singh, Dr. B. N.

Singha, Shri Sachindralal
Sinha, Shri C. M.

Sinha, Shri Purnanarayan
Sinha, Shrl Satyendra Narayan
Somani, Shri Roop Lal
Somani, Shri S. S.
Somasundaram, Shri S. D.
Stephen, Shri C. M.
Sukhendra Singh, Shri
Suman, Shri Ramji Lal
Suman, Shn Surendra Jha
Suraj Bhan, Shri

Surendra Bikram, Shri
Surya Narain Singh, Shri
Swatantra, Shri Jagannath Prasad
Talwandi, Shri Jagdev Singh
Tan Singh, Shri

Tej Pratap Singh, Shri
Thiagarajan, Shri P.
Thorat, Shri Bhausaheb
Tirkey, Shri Pius

Tiwari, Shri Brij Bhushan
Tiwary, Shri D. N.

Tiwary, Shri Madan

Tohra, Shri G. 8.

Tripathl, Shri Ram Prakash
Tulsiram, Shri V.

Tyagi, Shri Om Prakash
Ugrasen, Shri

Unnikrishnan, Shri K. P.
Vaghela, Shri Shankersinhiji
Varma, Shri Ravindra
Veerabhadrappa, Shri K. S.
Venkataraman, Shri R.
Venkatareddy, Shri P.
Venkatasubbaiah, Shri P.

Verma, Shri Hargovind
Verma, Shri R, L. P.
Verma, Shri Raghunath Singh
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Verma, Shri Sukhdeo Prasad
Visvanathan, Shri C. N.
Yadav. Shri Gyaneshwar Prasad
Yadav, Shri Hukmdeo Narain
Yadav, Shr1 Jagdambi Prasad
Yadav, Shri Narsingh

Yadav, Shr1 Ramji Lal
Yadav, Shri Vinayak Prasad
Yaaava, Shri Roop Nath Singh
Yadvendra Dutt, Shri
Zulfiquarullah, Shni

NOES
Borve, Shri J, C.
@Damani, Shr1 S. R.

MR. SPEAKER Subject to correc-
tion, the result* of the division is:

Ayes—345; Noes—2.

The motion 1s carried »y a majority
of the total membership of the House
and by a majority of not less than
two-thirds of the members of the
House present and voting

The motion was adopted.

MR, SPEAKFER® We now take up
the clauses

SHRI C, M. STEPHEN- There are
clauses to which no amendment has
been given hut which we propose to
oppose, So, on clauses, time must be
given to us to explain our point of
view Even if there is no amendment,
we may have to spell out our point of

view as to why we oppose it or sup-
port it.

MR, SPEAKER: In the matter of
speaking on amendments, on clauses
we are trying to give preference to
those members who had no chance in
the main debate and the time limit
will be 10 minutes,

THE MINISTER OF PARLIAMENT.
ARY AFFAIRS AND LABOUR (SHRI
RAVINDRA VARMA): So far as
voting on the Clauses is concerned, I
would like to know from you....

MR. SPEAKER- All the Clauses
will e discussed first, The voting
will be done tomorrow. If any hon,
Member says that a particular Clause
should be put to vote separately, then
it will be put separately.

Now we take up Clause 2,

Clause 2 (Amendment of article 19)

SHRI H, L. PATWARY (Mangaldoi):
Page 1,—

for Clause 2, substitute—

‘2. In article 19 of the Consti-
tution, in clause (1), in sub-clause
(D, after the word “property” the
words “in such a manner so as to
usher in a soclalist society” shall
be inserted.’(1}

@Wrongly voted for NOES.

*The following Members also recorded their votes for AYES: Sarvashri

Fazlur Rahman, Shyam Sunder Gupta, Mahendra Narayan Sardar,

Yuvraj,

Lalu Prasad, Narendra P. Nathwani, Arjun Singh Bhadoria, Igbal Singh
Dhillon, Daulat Ram Saran, InderSingh, Chhabiram Argal, (Ram Naresh
Kushwaha, Dalpat Singh Paraste, Ram Vilas Paswan, Chaudhury Brahm Per-
kash, Shri Mahamaya Prasad Singh, Shrimati Chandravati, Sarvashri Ram
Kanwar Berwa, Heera Bhai, Rudra Sen Chaudhury, Ram Lal Rahi, B. C,
Kamble, Chitta Basu, S. D. Somasundaram, Dhirendranath Basu, A,
Sunna Sahib; K. S. Narayana, Dr Henry Austin, Sarvashri Bedabrata
Barua, K. Lakkappa, K. Chikkalingish R. R. Patel, Shrimati V, Jeyalakshmi,
Survashri D Satyanarayana, G, S. Reddi, T, Balakrlshnaiah, B. K. Na!r,.
L. K. Doley, Mohan Singh Tur, Raj Dawn, Biren Engti 8 R. Damani.
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SHRI SOMNATH CHATTERJEE
«(Jadavpur):
Page 1,—
for lines 9 tu 12, substitute
‘(a) in clause (1), for sub-clause
(), the following shall he substie
tuted, namely:—
*(f) to work and to an ade-
quate means to livithood; and™’
12)

SHRI BAPUSAHEB PARULEKAR
+(Ratnagiri):

Poge 1—

after hine 12, mscrt—

“(ihi) after sub-clause (f), the
following sub-clause sha'l be in-
serted, namely—

(fHy right to work:”, (33)
Page 1,—
after line 15, insert—,

‘(c) after clause (5), the foliow-
ing proviso shall be in<erted,
namely ‘

“Provided that the State shall
nol, only on the grounds of
religion, race, caste, sex. descent,
place of “irth, residence, lan-
guage or any of them, impose
any restriction on the rights of
the citizens to acquire, hold
possess, retain, enjoy or dispose
of any property.” ' (34¢)

SHRI A. K. ROY (Dhanbad):
Page 1,—
for line 12. substitute—

“(il) for sub-clause (f\ the
following sub-clause shal] be sub-
stituted, namely:—

“(f) to practise any profession,
or to carry on any occupation,
trade or business with restric-
tion of one at a time under the
principle of ‘one man one job:”,
(52),

Puge 1.~

after line 12, insert—
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‘(iiiy sub-clause (g) shall be
omitted;” (53)
SHR1 CHITTA BASU (Barasat):
Page 1,—
after line 11, insert—
‘a) after sub-clause (el the

following sub-clause shall be in-
scirtnd --

“(ce) to work and earn 'iving
wage,” and' (96)

SHRI VAYALAR RAVI (Chirayin-
kily -

Page 1.—
nfter line 12, insert

‘(ir) after  sub-clause (), the
following sub-clause shall be in-
serted, namely :—

(ffy to work and to earn a
hving,” (104)
SHRI DAJIBA DESAI (Kolhapur;.
Page 1,—
after line 12, msert——
“(ni) after sub-clause (f), the

following sub-clause shall be in-
serted. namely —

(ff) to work and adequate
means of livelihood,” (113)
Page 1—

omut lines 13 to 15. (114)
SHR1 TRIDIB CHAUDHURI (Ber-
hampore) -
Page 1,—
for lines 9 to 12, substitute—
‘(a) in clause (1), for sub-clause

(1), the following sub-clause shall
be substituted, namely:—

(f) to gainful work and ade-
quate means of livelthood; and’
(127

SHRT V. M SUDHEERAN (A}
leppev):

Poge 10—
after line 12, insertew
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‘(ili) after sub-clause (f), the
following sub-clause shall be in-
seried, namely :—

“(ff) to work and to get a
sufficient means {o livelihood;”.
(139)

SHRI P, K. DEO (Kalahandi):
Page 1,—
for clause 2, substitute—

‘2. In article 19 of the Constitu-
tion in clause (1) for sub-clause
(D). the following sub-clause shall

be substituted, namely.—

“(f: to continue to possess and
maintain one’s own earned pro-
perty; and”. (161)

SHRI C. K. CHANDRAPPAN
(Cannanore)

Page 1,—
for lines 10 to 1., substitute ~
‘0 for sub-clause (f), the follow-

ing sub-clause shall be substitu-
ted, namely:—

(f) to work and carn a lLiving
wage; and

(iiy in sub-clause (g), the
words “trade or business” shall
be omitted.’; (186)

PROF, SHIBBAN LAL SAKSENA
(Maharajganj):

Page 1 —

for linc 12, substitute—

‘(1) for sub-clause (f), the fol-
lowing sub-clause shall be substi-
tuted, namely:—

(f) to work and to adequate
livelihood:’ (248)
Page 1,-
for line 12, substitute—

‘(i) for sub-clause (), the follow-
ing sub-clause shall he substituted,
namely:—

(£) to work: and’ (249)

Bill

MR. SPEAKER: Now, we have the
discussion on the amendments. Mr.
Patwary.

SHRI SHAMBHU NATH CHATUR-
VEDI (Agra): Sir, on a point of clari-
fication. Is the speech made by the
Members to be confined only to this
particular Clause?

MR. SPEAKER: It neeq not be re-
stricted. The Members may cover all
the grounds.

SHRI SIIAMBHU NATH CHATUR-
VED!: Can we speak on all the gmend-
ments that we have given notice of?

MR. SPEAKER. Yes.
(Interruptions)

MR. SPEAKER: No, no. We have
allowed him to cover his other amend.
ments aiso.

SHRI A. K. ROY: You were saying
that once 3 member is given a chance
to speak on his amendmenis to a
certain clause, he will not get another
chance to speak on his other amend-
ments to other clauses. This 1s some-
thing absurd because on every clause
hon Members have g1ven amendments
containing certain ideas in concrete
terms, So, Sir, on each clause and on
each amendment the Member who has
given notice of amendment should be
given a chance. You may give him
one minute or two minutes, but he
must get a chance.

MR. SPEAKER: That cannot be

done

SHRT A. K, ROY: This is 3 Constitu-
tion Amendment Bill. a very important
Bill. We have not been given chance
to speak. But mv point is that on
each clause Members have got some
idras and have given amendments
covering those ideas So unless and
until those idcas are given vent to and
clarified, it will not serve the purpose
You may give him one minute or two
minutes but time should be given and
he must get time.

MR SPEAKER: As per rules, an
hon. Member who gives notice of an
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[Mr, Speaker]

amendment, is not necessarily entitled
to speak. That 18 not the rule at all
but you can cover all your amendmentg
when you are making the speech.
If you so want, I will have all the
amendments to all the clauses moved
so that you may cover all the points.
In the past that has not been done....
(I /terruptions). But there 1s nothing
wrong as pet Rules to do 1t

SHRI KANWAR LAL GUPTA: Sii,
I have moved ten amendments. 1f
you want me to speak on the ten
amendments  simultaneously, then it
will 1e a general speech  That will
not se.ve anv  purnose I+ 'nt on
each aniendment we should be allowed
to speak

SHR] C M STEPHEN (ldukki):
The noriral procedure 18 a clauge 1S
taken up, amendments to the clause
are nioved The members participate,
the Minister repues and then you put
the amendments to vole  But here we
do not We catty them to the next
dav. But taking u, al' the clauses to-
gether and putting all the amendments
together and having a debate on all of
them together defeats the very pur-
pos¢  And that 1. pot permitted by
the Ruleq also It will have to be put
clause bv clause und amendments to
the clauses will have to bhe moved and
disrussion will have to  take place.
You will have to announce that the
debate on this 1s over but the votini
is taken over to the other day. That
the next (Jause will be taken up,
amendments wi' be moved and dis-
cussion takes place and you will have
to announce m the end that the voting
is taken over tothe other day That
process will have to go on  Otherwv se,
it will not be possible because the riles
are comnulsory about it

MR SPEAKER I have no objection
to it, but T may tell vou that the same
membet will not he agun and again
called o speak.

AN HON. MEMBER: But this has
been the practice 1n the past,
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MR. SPEAKER: Not at all. When
members move their amendments, the
rule does not require that the mover
of the amendment should invanably
be called upon to speak There is no
such rule at all....(Interruptions).

Now we take up clause,

SHRI RAM JETHMALANI (Bombay
North-West), Everybody who opposes
@ particular clause shall be heard and
heord fully because we are dealing
with a Constitution Amendment Bill
We are not dealing with an ordinary
Bill.

SHRI HAR! VISHNU KAMATH
(Hoshangabad): This House 1s now
sitting, and exercising not its fegislative
powers but 1ts constituent powers; that
1s to say, this House 1s nuw a Consti-
tucnt Assembly, not meiely a legisla-
turec In the Consctiluent Assembly,
the President of that Assembly, Dr
Rajendra Prasad al owed every Mem-
ber who had gmiven notice of an amend-
ment to speak on the amendment 8o
that he can convince and carrvy the
House with hun  Sir, even if we have
go! to sit t1ill the 15th or beyond that,
we must follow that constituent pro-
cedure ang not the ordinary law-mak-
ing procedure (Interruptions).

SHRI B P. MANDAL (Madhe-
pura): Every member should get a
chance? That will be wastage of time.
This cannot be t1eated as a Constituent
Assembly

MR. SPEAKER- It is not taken as a
routine affait It 18 taken a< a serious
affair but if Mr Jethmalani's sugges-
tion is accepted, that 1s, every mem-
ber not only speaks but opposes everv
men.be; that means in 1878 considera-
tion of this Bill will not get completed.

SHRI KANWAR LAL GUPTA
(Delhj Sadar): Sir, may I make a
submission. 1f vou adopt this proce~
dure it will not he proper You dis-
cuss one amendment Tt is your entire
sweet will whether vou allow me to
speak or not. Normailly some discus-
sion taken place. Abruptly you cannot
say that you have 100 amendments and
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you make & speech on all the 100
amendments. The purpose will not be
served. We have already spoken in
a general way. I should be allowed
to speak on each and every amend-
ment separately.

(Interruptions)

MR. SPEAKER: I have understood
it. Each clause will be taken up, dis-
cussed and the decision posiponed to a
later date.

ot gydw (Xafear) oY avw frewwa
9 AET W1 9 §, IAET AT T 97 wey
@frd | qg T g% & fw o¥W 9w 9%
HOAY T X | g RF AT wET § ATE
€1 W W Ty 9T dWE oad & oA
gwgn &8 g whw ¢

(Interruptiony)

MR. SPEAKER' The procedure 1s
that each ymendment will be taken up
There 1s nothing like formaily moving
the clause The amendment will be
discussed and we postpone the deci-
sion.

SHRI RAM JETHMALANTI; Sir, does
1t mean that those who want to amend
the amendments ang those who wish
to oppose will be fully heard?

MR. SPEAKER: No.
(Inter ruptions)

SHRI A. K ROY: What 1s the harm
if we follow the procedure adopted 1n
the Constituent Assembly ag has been
suggested by Shri Kamath?

MR. SPEAKER 1 am sorry that

ggiden opportunity is not again avail-
able,

(Interruptions)
MR. SPEAKER: It 15 impossible to

hear all the five hundred members on
all the amendments if they want to

speak. Speaker has to consider
whether sufficient debate has taken
place on the amendment. Nothing

more than that is possible. One has to
take a practical view of the matter. It
was one thing at the time of the draft-

Bul

ing of the Constitution. There was a
small number of members and a large
number of days were taken. In this
way unless we take another two years
1t will not oe pomsible at all

(Interruptions)

SHRI RAM JETHMALANI: No
Speaker can take awazy our nights...
(Interruptions).

SHR! SHYAMNANDAN MISHRA
(Begusarai)* Sn, this is not the only
Bill that we a1c discussing jn  this
House In ordmnarv Bills, pormally
we are given time to make speeches
on separate amendments That 1s the
practice So fa1 as the Constitution
Amendment Rill i concerned, 1t shoulg
be more necessary.

MR SPEAKER' Quite right.

SHRI SHYAMNANDAN MISHRA:
The pomnt o! view of the hon Mem-
bers ghould be heaid by the House so
that they aie able {o persuade the
House on thewr un endments. Why are
you seeking to make a departure from
the ordinary practice?

MR. SPEAKER: I gm not doing that
at all Obwiously, you were not here
when T observed that reasonable op-
portumity w1’l be given

SHRI SHYA INANDAN MISHRA:
This has been the practice invaria-
bly in this House that while moving
an arrendment, we moake a speech . .

MR SPEAKER- Qute right we
are giving you an  onportumtw  for
moving the amendments, (Iuterrup-
twons).

Mav I read out ‘he relevant rules
88 and 88 of th~ Rules of Procedure.
Rule 86 savs:

“When z motion that a Bill be
taken into consideration has been
carried, any member may, when
called upon, by the Speaker, move
an amendment to the Bill of
which he has previously given
notice.”
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{Mr Speaker]
That stage you have passed
Now, Rule 88

Notwithstanding anything con-
tained 1n these tules the
Speaker may when a motion that
a Bill be taken into consideration
has been carried submit the Bill,
or any part of the Bill to the
House clause by clause The
Speaker may call each clause
separately and when the amend-
ments relating to 1t have been dealt
with shall put the question

Rule 89

The Speaker may 1if hc thinks
fit postpone the consideration of
a clause

SHRI SHYAMNAANDAN MISHRA
It 3! have been dealt with '

(Interruptions)

MR SPEAKER You will be given
a reasonable opportunity But 1if
each Member thinks that he alone
has to explain al the clauses that
will be difficult for the Speaker to
accept

(Interruptions)

SHRI KANWAR LAL GUPTA Sir
You have not 1cad the pioviso to
Rule 86 which savs

‘Provided thit in order to save
time and repetition of arguments
a single discuscion may be allowed
to cover a se e of nter-
dependent amendments

You can allow a =ingl discussion for
inter dependent imendments other-
wise vou al ow sevirate discussion on
separate amendments

MR SPEAKFR All right <eparate
digcussion  will he alowed Mr
Paty ary

st nye oF ATl (wwARrd)
o wyimy wR Aftnaq wmma fae 9T
oqAl ATEAT SU¥A FTA FT RiwT ay faar
ar safqr & war o 1 aTrw ATF T |
FRT AFY ¥ T wg u r A grony aw o
gframad sgr e ag v gt
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{SURIMATI PARVATHI KRISHNAN 1n the
Chaar]

wrf mfawaw ot ¥1 wrEATHY Y §F ¥y
®ATR | IT ¥ auRETd ¥ fow arn wme
Eoi F2 ow7Ar § & o w1 wTA T
wfFm n Fo gArAw 1 A frers weAr

E i

nx at § ewgr fadw s g v foer
¥t s gy A fqew w7 Tow
/AT ATA § | 47 FEJ A@E AN 1 W
var  frar smwm oAt & we &
7 N A p fe o & v sk el
qIA wF g WA ) v § A I R
Nt ¢xr wm # frafa W oy
(srara ) & wutHE 97 T W2 |
g wwvHz 99 14 97}

MR CHAIRMAN We are now On

Clause 2 Please refer to youl"
amendment to Clause 2

SHRI H L. PATWARY ] may be
allowed to speak on all the amend-
ments

MR CHAIRMAN Dont lose your
chance to speak on other clauses

it qWo Uwo qzATd adt a2
9T an g@zHz ) wF @ wnddAz W
aqaa ¥7q go & Al wer ¢ e wrizfen
19 %) § gy Jqwq w0 § I A
17 77 ¥ fao I 7 gA 1 wgAT WY
err HMra 3@ o4 7 weceltaena e A
qn g At ol @ wT wrrd | #E AW
W% T AR X TeTal R 9 5 o
A A1 T KT FT N AT W
ag WIF GEF o wW@  IJq A AFR fw
Ftrm AW G AT ATqAT, GETT E R
wgr Jraar gEreT ue €W faar s g
WA FIIT GANT §T IA HTAX W7 A KL
YIMA AW  HAT F0 ® O WY qOw oy
8 Hqq & fare 21 1 ww difoe ow
s} F1 oF WX 8, ' 1 g 8, vw ww

g

L
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MR CHAIRMAN. Mr Patwary, if
you want to speak on other amend-
ments, vou can't go on endlessly
Please resume your seat.

1w foar w1 1 @ ¥ W W qwey agr
o3 it At & faar o7 avaar wE" g
foety 9T wq g WY AR AR, T W we
# wudy am qurew weAw goo

SHRI BAPUSAHEB PARULEKAR
(Ratnagiri); The hon. Speaker ruled
that persons who had not taken part
in the general debate would be given
preference... (Interruptions)

MR CHAIRMAN: In the long dis-
cussion on amendments 1t wag agreed
that those who had given amendments
could say u few words on those amend-
ments; because some have spoken in
the general discussion I do not think
they could be penalised.

SHRI RAM JETHMALANI: Those
who are opposed to a particular
amendment should also be heard.

MR. CHAIRMAN: Let the amend-
ments be moved first.

2213 1810

SHRI DINEN BHATTACHARYYA:
I have moved amendment No. 12 to
clause 2 1n which we have suggested:

Page 1,—
for lines 9 to 12, substitute—

‘(e) in clause (1), for sub-
section (f), the following shall be
substituted, namely: —

“(f) to work and to an
adequate means {0 lvelihood;
and".'

The Janata Party in its manifesto, in
its political charter had mentioned that
they would delete the property right
from the list of fundamental rights
and instead would affirm the right to
work My amendment 1s just that.
You are deleting property right from
the hist of fundamental rights but in
place of that we want to substitute it
by the guaranteed work for all,
adequate means of livelhhood to all.
In your economic charter, in your
manifesto, 1t has also been mentioned
that the Janata party would try to
assure means of livelihood for all the
persons, affirmation of the right to
work, right to full employment. That
is your economic charter. My first
point 15+ why you are nof fulfilling
your own manifesto, your assurance
on which you got the vote from the
people. Your commitment wag that
you would delete property right from
the fundamental rights and you would
include this: that you should see that
everybody was provided with a job.
You know the condition of our
country Unemployment problem is
taking a gerious turn and serious
shape not only in a particular state
but all gver the country The number
of unemployed persons is increasing to
an extent which cannot be conceived
and as a result of that the persons
below the poverty line are also in-
creasing S0, if you want to do justice
to the people to whom you gave the
pledge and assurance that you will do
all these things, kindly accept my
amendment, which is a very simple
one. You are deleting the right to
property from fundamental rights, In
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[Shri Dinen Bhattacharyya}

that place, you should substitute the
right to work so that you will
guarantee employment to everybody.
There is no difficulty about it. If you
have got the will to do if, you can
do 1t, Crores of rupees are still lying
with the big businessmen, mono-
polists and big zamindars. You can
get money from that. You will not
be in want of resources if you have
the political will. It is not an ordi-
nary thing. The Prime Minister has
assured that within 10 years he will
solve the unemploymeni problem and
give employment to everybody. How
will you do 1t? We do not find
any indication anywhere. Now, you
are amending the Constitution,
why don't you take this oppor-
Junity to make it a fundamental right
that & person who is born in this
rountry will have the right to get a
job? In that case you will not only
do justice but also keep your own
assurance to the people who voted you
to power. So, I think you must not
dilly-dally with this simple matter and
you must accept my amendment,

SHRI BAPUSAHEB PARULEKAR:
1 have moved two amendments to
clause 2. The first is amendment
No 33 for jnclusion of the right to
work in the fundamental rights. The
second is amendment No. 34 seeking
to add a proviso to sub-section (5) of
article 19. Coming to my second
amendment, I would like to invite the
attention of the Law Minister to the
fact that no proper attention has been
given, it seems, by the Law Minister
to the after-effect that would follow
because of the deletion of the funda-
mental right to property. On the
question of the place of property
rights in the Constitution, some people
are still bogged down with the con-
cept of property being something like
zamindari or jagirdari or feudal
estates. I should not be misunder-
stood thut I am for retaining this parti-
cular provision, but it seems the pros
and cons and after-effects have not
been properly examined. Rights such
as zamindari, jagirdar! or any right
akin or similar to that cannot Bave
any constitutional protection. There
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{s no doubt about it. But I would
like to suggest to the Minister that
when we are deleting the property
rights, we are overlooking the fact
that even the right to receive bonus
by the employees 15 also property.
Once this particular right to property
has been deleted and no safeguards
are provided, a politically motivated
State Government is likely to frame
laws which would take away the
rights of the poor employees. Thére-
tore, 1 would suggest thai when you
are deleting this particular funda-
ment] right, namely the right of pro-
perty, it is necessary to lay down
certain protections as far as such pro-
perty rights are concerned,

16.00 hrs.

Secondly, what is more, we already
have in Jammu and Kashmir a pro-
vision ag a result of which a citizen
of India from outside Jammu & Kash-
mir s prohibited from acquiring im-
movable property and that is because
mn the Contstitution of Jammu & Kash-
mr the right to property as a funda-
mental right was deleted. Therefore,
in Jammu & Kashmir a law was pass-
ed that no person who is not residing
in Jammu & Kashmir can acquire
land.

SHRI P. K DEO (Kalahandi): It
is because of article 370.

SHRI BAPUSAHEB PARULEKAR:
Just consider the position of the
deletion of thiz particular provision.
Once property righty are removed
from fundamental rights, it will be
open to any State Government to
make laws imposing restrictions on
linguistic grounds in the matter of
acquiring and possession of property.
Taking into consideration the feelings
over the language issue inside and
outside the House, I fee! that certain
States may legislate laws akin to the
law enacted by the Jammu & Kashmir
Government, Su¢h a course, I submit,
would affect the oneness, unity and
the solidarity of the country, and
should be avoided through constitu-
tional prohibition. The matter, in my
respectful submission, should be con-
sidered by the hon. Minister, so that,
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in the enthusiasm to remove property
righis from fundemental rights, we do
not have a situation where regional
and parochial attitudes have the better
of the day, and therefore I have
suggested my amendment. I would
wequest all my hon. colleagues to
consider this particular amendment
which is a gafeguard. In fact, this
amendment should have heen made to
article 14 by adding it as sub-clause
(2), but as that is not the subject
matter of the present Bill, 1 have
suggested:

“after clause (5), the following
proviso shall be inserted, namely:

‘Provided that the State shall
not, only on thgq grounds of
religin, race, caste, sex, descent,
place of birth, residence, language
or any of them, impose any
restriction on the rights of the
citizens to acquire, hold, possess,
retain, enjoy or dispose of any
property.’ ”

1 submit that i this particular proviso
is added, there would be adequate
safeguards,

MR CHAIRMAN: You better try
to be brief because there js a large
number of speakers.

SHRI BAPUSAHEB PARULEKAR:
On my amendment No. 33 regarding
the addition of the right to work, I
fully endorse the argurfients wdvocated
by so many distinguished colleagues,
but 1 would like to mention one 4ning,
that the jmpression is being given by
the present Government by acts of
omission ang commission that it s
not inclined to include and recognise
this right ag a fundamental right. The
Maharashtra Government hag passed a
legislation which has peen approved
by the Legislative Assembly and the
Legislative Council. The name of
that Act is the Maharashtra Employ-
ment Guarantee Act Section 3 of the
Act states that every adult person in
the rural areag jn Maharashtra shall
have the right to work, i.e. the right
to get guaranteed employment. This
Act has been sent to the Government
of India, and hus been lyinf§ there,
and no sanction has been granted By
the Centre. I request the hon. Minister

to consider this point so that the
misgivings can be removed,

SHR1 A, K. ROY: Comrade
Chairman, property is theft. Perhaps
you know the famous saying of the
Buddha. So, I congratulate the hon.
Minister that he has removed the
right to steal, or rather the right of
legalised theft, from the fundamental
rights.

Secondly, the concept of property
is un-Indian. I am not talking, Marx
and Engels. Even if you read the
volumes of Vivekananda, you will
find that he has said very vehemently
that the concept of private property
is un-Indian. When the Britishers
came here and capitalism started
showing itg feet in India even on the
land, then we got the conception of
possession, not property, ‘When
people used to have land, they used
to have possession of land, and not
property. So, removing property from
the Fundamental Rights is a good
thing which he has done.

But thig itself i1s not sufficient. This
is a show of progressiveness, no doubt.
The Janata Party wants to parade
they are very revolutionary and they
nave brought these fundamental
changes. But thjs change actually
meang very little. They could have
added one item, namely, right to work.
Of course, I will deal with 1t when
that particular clauge comes, because
I have given notice of an amendment
on that,

Now if you do not have a right to
acquire property, you cap have any
number of profession, trade€, business
or occupation. Now in India job is
alsy a property. So, there ghould be
that famous code of Dr. Ram Manohar
Lohia, “One man; one job” as a funda-
menta] right. You can have any
nrofession, occupation or trade, but
only one at a time. Now in India
there are nearly 2} crores of people
who work in the organised sector,
in varfoug urban professions. These
intelligent people clever people white-
collared people, they are having iob
on one hand, and land on another
hand. These people, the so-ctlled in-
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telligentsia, socalled middle class
people, they are monopolising both,
cultivation ag a paresite and another
occupation We want to protect the
land from these parasites of the
Indian economy Feudalism cannot be
removed by any measure of legisla-
tion unless and unti} we can isolate
the parasitic characteristic of land and
labour That can be done by catego-
T181ng each man according to his job
Now nearly 40 crores acres of land
are under cultivation We made
some survey through a research team
and we founq that 20 crores acres of
land in the villages and towns belong
to those people who have some job or
profession etsewhere That 15 to say
50 per cent of the land 15 owried by
those people who are having alterna
tive profession or occupation Once
you declare ‘“one man gne job’ then
those people who enjoy both will Rave
to surrender o6ne of them If they
surrender their jobs, (then the un-
employed people can be put in those
jobs 1if on the other hand they sur-
render their land 1t can be distribut-
ed to the landless peasants In either
case the unemployed people will be
benefited Therefore while welcom
mg your deletion of the right to pro-
perty from the Fundamental Rights,

would say that you should put a
ceithing on jobs also one man should
have only one job at a time

SHRI VAYALAR RAVI (Chiraymn-
kil) Madam Chairman I am here
moving an amendment which reads
“right to work and earn a iving” At
the same time, I would like to con-
gratulate the hon Minister for his
courage to introduce a clause to delete
the right to property, which my party
could not do, m the thirty years we
were in power On the floor of the
House vyoul junioy Minister who re-
signed on some petty quarrel had
glven some assurance on a resolution
of mine that your Government will
delete the right to property Every
one of us know that there have been
many cases in the High Courts and
the Supreme Court on the basis of
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this very fumsy clause and always,
those writ petitions went against the
working cless and the poor people
and even against the legislation And
in some of the important cases like
Go.aknath case and Keshavnand
Bhaiati case, the very basis was the
1ight to property It can go to the
very extent of preventing and retard-
ing the progress of land reforms De-
leting the right to property will en-
courage the gocial process m this coun-
try The right to property prevents
the regulation and control of the func-
tioning of the State

So far as the Constitution can ful-
fil the aspirations of the people, it
will remain. The day it fails to fulfil
the asparations of the people, to regu
late and control the functioning of the
State the people will revolt and even
the Constitution may not remain and
the people will overthrow the Con-
stitution and evervthing So when
we are amending the Act we must
see that this Constitution fulfils the
aspirations of the people That i1s why
1 am moving this amendment Why
we should have the right to work, for
this I will give you a latest example
More than 150,000 people are engag
ed 1n the cashew industry in Kerala
There the private enterpreneurs went
on complete strike and the result was
that these one lakh and odd people
were unemployed The Kerala Gov-
ernment was wholly helpless m this
because they could obtain some stay
order i1n the Supreme Court because
the poor the working class do not
have the right to work The Supreme
Court gave 28 stay orders Even the
Kerala Government could not take
over the industry and give employ-
ment to the workers because of the
stay order The right to work and
earn a living ;g denied to these four
rupee and six rupee earning workers
Even the Kerala Government could
not give them employment by taking
over the industry because it hag also
been stayed by the Supreme Court
because there 15 no provision for right
to work You are taking away the
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right to property. It will help us to
a certain extent. But at the same
time, you will have to put a stop to
the exploitation of the working class
by the moneyed people. I have seen
and I hope Mr. Shanti Bhushan will
pardon me when I say that in many
cases in the Supreme Court the basis
of the writ petitions is the right to
property, Article 19 has always be-
come an instrument of exploitation of
the people. That is why, very many
times on earlier occasions, we have
said that it should be deleted. I do-
not know; to my surprise 1 find the
Marxist Communist Party, who claim
to be very progressive, they them-
selves withdrew the demand in the
last Congress. I do not know why?
(Interruptions). Madam, Chairman,
you might have yourself read the
statement. A major decision of the
Congress was not to press this demand
and withdraw this demand,

SHRIMATI AHILYA P, RANGNE-
KAR (Bombay North-Central): This
is wrong. We will prove it. (Inter-
ruptions).

SHRI DINEN BHATTACHARYA:
Where did you find it?

SHRI VAYALAR RAVI: I will pro-
duce the document.

MR. CHAIRMAN: I would request
you to talk about your amendment.
Otherwise, you are wasting your time.

SHRI VAYALAR RAVI: I am only
arguing my case. There Is a recent
ruling by the Supreme Court. The
hon. Minister must know the ruling
of the Supreme Court in the case of
the Life Insurance Corporation em-
ployees on the question of bonus, The
Supreme Court made some observa-
tion. When you are taking away the
right to property, naturally, you must
give a constitutional guarantee to the
workers, the right to work and to earn
a living. If it is not there, then the
industrialists and the rich class can
g0 to the court and may create more
problems for the workers. So, to pros
tect the workers, you must give them

right to work. Even though the Marx-
ist Party has withdrawn their de-
mand, you have done it and I con-
gratulate you for that.

SHRI PABITRA MOHAN PRA-
DHAN (Deogarh): Madam Chairman,
I want to give my comments on
clause 2 regarding the abolition of the
property right. If we read the origi-
nal Constitution, it is like this:

"19(f) to acquire, hold and dis-
pose of property;”

This is guaranteed for each and every
citizen of India. Now, if we take away
this right, we only allow persons to
come and exist in India without any
property. Even our shirts, clothes and
waiches we wear are not ours. We
cannot sue anybody in any court if
somebody shatches away all our per-
sonal belongings from us. We will be
put to difficulty. It creates a situa-
tion like that.

The founding fathers of the Con-
stitution—some of them are sitting
with us—were wiser than we are to-
day. How can a country allow per-
sons to exist without their belong-
ings? It would have been better if
this country declared itself to be a
communist country, not a socialist
country. The democratic socialism
cannot exist and cannot function It
will automatically collapse If this
Constitution were to be fully and
wholly amended to be made into a
communist Constitution, then this will
hold good Otherwise, it wil] create
many difficulties.

The Law Minister is a legal lumi-
nary. I do not know if at any place
in the Constitution or in any ordinary
lay any citizen of India is given the
right of possessing property. I think,
this is not in existence. 1If it is exist-
ing in some law, I have nothing to
say and I withdraw my statement,
what I am making here. In this Bill,
1 think, there is no arrangement for
that. You say that your property will
be protected by some law. That I



299 Constitution (Forty-

[Shri Pabitra Mohan Pradhan]
admit. But where have you given me
the right to possess some property?
You have not given any right to me.
If it is existing in any law to that
effect, I have pothing to say. If some-
body snatches the property away from
me, and I go to the Police Station, the
Police Station will not take cognizance
of that because I am not supposed to
have any property. Article 300A does
not say that you can own property.
If by your explanation you say that
one can own property, then I have
nothing to say,

I say that this Constitutional Am-
endment is patchy, piecemeal, hapha-
zard and happy-go-lucky because
if we see the election manifesto, we
will find that we have said in that
that the right to property will be de-
leted but provision for right to work
will be made. But this provision has
not been made. So, I say that this
Amendment of the Constitution is not
complete; it is patchy, piecemeal,
haphazard and happy-go-lucky.

With these words, 1 would expect
that, if the citizens of India are not
given the authority by any law, then
some law should be made or the Con-
stitution should give a guarantee that
one can acquire, possess and own pro-
perty.

SHRI CHITTA BASU (Barasat):
My amendment is to include the right
to work and earn a living wage in the
Fundamental Rights Chapter. I only
want to draw the attention of the hon
Minister to the fact that, in removing
the right to property from the Fun-
damental Rights list, the Government
have been influenced by a particular
objective of its own—as has been men-
tioned, by the manifesto of the Jana-
ta Party. 1 would welcome this move
of removing the right to property from
the list of Fundamental Rights, but I
am constrained to make this remark
that this step, although welcome, is
ha'f-hearted and is not enough to rea-
lise the objective for which this par-
ticular right to property has been re-
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moved from the list of Fundamental

Rights,

You would also notice that Govern-
ment also proroses to change the Pre-~
amble of the Constitution which, ge-
nerally speaking, determines the di-
rection in which the Republic of India
15 pledged to move. I quote from the
Constitution:

“WE, THE PEOPLE OF INDIA,
having solemniy resolved to consti-
tute India into a SOVEREIGN DE-
MOCRATIC SECULAR SOCIALIST
REPUBLIC.."

That means, the object of the Gov-
ernment in moving this Bill, particu-
larly in relation to article 19, is to at-
tain the objective of socialism. I do
not want to join issue on the defini-
tion of socialism at this stage because
1 differ from all the definitions that
have been given by the hon. Minister.
But my point in this case is this. This
particular amendment for removing
the right to property from the Funda-
mental Rights is a welcome move be-
cause it seeks to change this right into
an ordinary legel right; it ceases to be
a fundamental 1ight. By virtue of the
fact that jt remained as a fundamen-
tal right, the Supreme Court and the
judiciary created obstacles in the di-
rection of the Government in bring-
ing about socio-economic changes. This
might have been one of the reasons
which prompted the Janata Party and
the Government to bring this amend-
ment. But, in order to realise that
objective—ag I have mentioned and
I mean the government has got that
objective—this step is not adequate.
In order to achieve that objective it
is necessary to include the right to
work and the right to a living wage
as a fundamental right. The reason
at present I do not want to dilate upon
because it is quite well known and
well known to the Minister himself.
But I also want to take the advant-
age at this stage when the hon. Minis-
ter and the Janata Party have taken
the bold step of initiating amend-
ments to Art 19 of the Constitution,
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they should have been still bolder
enough to initiate many more chan-
ges in this particular Chapter also.

Madam Chairman, as you know, the
fundamental rights include the right
to carry on any occupation or trade or
business—Art 19(g). This enables the
monopolists, the black-marketeers, the
speculators, the hoarders and the like
to challenge the measure against them
in the name of fundamental rights. My
pomnt is that at this stage, Art 19(g)
should have also been changed so that
this fundamental right given to these
black-marketeers, speculators and
hoarders under the name of freedom
to carry on trade and business is not
misused.

Madam Chairman, I am glad to re-
mind you that you have also moved
a motion in this House where you
have demanded nationalisation of
trade in foodgrains Naturally we
cannot have nationalisation of trade
in foodgiains unless this article 19(g)
18 sultably amended. And when we
are really interested in ensuring food
to the vast masses of our country, that
kind of a constitutiona) amendment is
necessary. 1 would have been happy
had the hon. Minister been influenc-
ed by this idea and taken sufficient
and bold enough steps to remove all
these kinds of obstacles in the path
of further advancement towards de-
mocracy and further advancement to-
wards social equality and justice.

My second point, Madam Chairman
you will know, is that Art 19(2) pro-
vides for reasonable restrictions on
the exercise of the right of freedom
of speech and expression although it
is a fundamental right. For what
purposes restrictiong are imposable
have also been mentioned. Restric-
tions are necessary to curb and stop
communal propaganda. It is neces-
sary also to curb the monopoly control
over newspapers and the mass media.
T feel that it should have been taken
advantage of by the Minister at this
stage while amending Art 19 of the

Constitution, to spitably amend this
provigion also go that these communal
forces, communa) propsganda and
monopoly contro] over the Press and
newg media can be ended. This is
one of the shortcomings of the pro-
posed Bill.

Finally, Madam, you are a well-
known trade-union leader, Art 18(e)
lays down that the right to form a
union is a fundamental right, but the
right to collective bargaining is not....

MR. CHAIRMAN: You can speak on
the amendments when those clauses
are taken up, Mr, Basu. Now we are
on clause 2.

SHRI CHITTA BASU: It would
have been better for the realisation of
the objective as has been mentioned
in the Preamble if these fundamental
rights are also changed in the direc-
tion where the right to collective bar-
gaining is also a fundamental right.

Therefore, Madam Chairman, I con-
clude by saying that the proposal of
amending Art 19 of the Constitution,
that is, the list of Fundamental Rights,
if half-hearted. He is not straightfor-
ward enough to realise the objective—
supposedly to be the objective—of the
Janata party or of the government.
Therefore, I would say even at this
stage Government should think over
this suggestion of mine and make
suitable amendment so that Article 19
can be amended.

SHRI DAJIBA DESAI (Kolhapur):
Madam Chairman, I do not want to
take more time of the House. My
amendment to Article 19 substituting
right of work for right of property
should be considered. This is a spe-
cial fundamental right which has not
been recoghised in India but recognis-
ed even in capitalist countries. Per-
hape, the Minister may say that rich
nations can avail of this right because
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they have resources but in India the
problem 1s different I would like to
emphasise that man-power 1s our real
resourceg and this resources should be
utilised for the development of the
nation The entire man-power of the
country has to be utilised and that s
the only way the right of work can be
included i1n the fundamental right so
that Central and State Governments
will be obliged to undertake schemes
1o utilise this manpower I want lo
request the Law Minister to accept
my amendment because this 1s an
amendment getting support from all
sides of the House I once again re-
quest him to accept my amendment
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SHRI P. K. DEQO (Kalahandi): I
would like to confine my observa-
tions to Clause 2. In Clause 2, Gov-
ernment has come with g proposal
that the words, “to acquire, hold and
dispose of property” should be de-
leted from the Fundamental Rights—
to which I have given an amendmcent
saying, “to continue to possess and
maintain one’s own earned property.”
In this regard, I would like to point
out that I do not hold any brief for
all those who have acquired property
by illegal means, or who have in-
herited property, or for those who
have their own unearned income. I
would hike to point out that you
should recognize the fruits of labour
and the savings of a person's hard
work. |

I oppose the amendments to Article
19, so far @s the property right is
concerned. I have already spoken
about my amendment. The right to
property 15 often said to be the least
defensible right in a socialist society.
Property 1s neccessary for the subsis-
tence and well being of the man. No
one would become a member of 3
community in which he could not
enjoy the fruits of his honest labour.
There could be no rational dispute
about this proposition, except as to
the quantum and the kind of pro-
perty a person should be allowed to
hold.

There is no democracy in the
world, or any democratic constitution,
in which you would find that the
right to property is not recognized
and respected. It appeared in the
Magna Carta of 1215, the French
Declaration of the Rights of Mar of
1789, USA’s Bill of Rights of 1791
and even in the later constitutions,

including the Socialist Counstitution of
the United Arab Republic, of 1964.
Even in communist countries, the in-
stitution of private property is reco-
gnized as a reward for hard labour.
It is also inheritable. Article 17 of
the Universal Declaration of Human
Rights of 1048 to which Indja is a
signatory, also recognizes the right to
property.

16.43 hrs.
[DR. SusHILA NAYAR in the Chair]

The debates of the Constituent
Assembly on the corresponding clause
is very relevant; and I would like to
point out that the Founding Fathers
of the Constitution were not fools.
On 30th April 1947 Nehru Ji said:

“A fundamental right should be
looked upon, not from the point of
view of any particular difficulty of
the moment, but as something that
you want to make permanent in the
Constitution.”

And Dr. Ambedkar said on 4th
November 1948:

“In considering the Articles of
the Constitution, 1t has no eye on
getting through a particular mea-
sure, The future Parhament i1f it
met as a Constituent Assembly, its
members will Le acting as partisans
sceking to carry amendments to the
Constitution to facilitale the passing
of party measures which they have
faileq to get through Parlhiament by
reason of some article of the Con-

stitution which has acted as an
obstacle in their way Parliament
will have an axe to grind; while

the Constituent
none.”

Assembly has

They knew veiy well that this right
will not be an obstacle to egalitarian
progress. In this connection, I would
like to point out the solemn pledge
which the Janata Party has given, in
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jts election manifesto—it is at
page 10:
“Delete property from the list of
Fundamental Rights and, instead,
affirm the right to work.”

in this regard I should like to point
out that there cannot be a conditional
fulfilment of the pledge that has been
given to the people. There should
be a simultanecus assurance of the
right to work that should have been
provided in this case. An Assurance
weag given in the Constituent Assemb-
ly. These are the solemn pledges;
these are plighted words; these are
promises. They are not piecru‘st to
be broken and eaten at convenience.
The right to property is essential for
the effective and meaningful exercise
of the various fundamental rights. It
is essential for the exercise of the
other rights. For example the right
to treedom of the press under 19(a)
would be worthless if the printer is
deprived of his printing machine.
19(c), freedom to form trade umon
will be denuded if the property of the
trade union is exproprmied. Right to
reside and settle in any part of the
country under 18(c) wil] be illusory
if the citizens’ house and houseold
effects are taken away without com-
pensation. The right to practise any

profession or carry on any occupation
under article 19(g) would amount to
forced abour if the net savings from
the fruits of labour is to be confis-
cated. The right to religion under
article 25 and 26 will virtually be
stiffied if properties of institution,
maintained for religious and charita-
ble purposes are seized without co.m-
pensation. It will be no exaggeration
to say that without the right to pro-
perty it will be impossible to work
the Constitution, as for example the
various legislative entrles in the 7th
schedule in respect of which tax is to
be levied, presupposed the right to
the property. Property has become
a dirty word today; liberty may be-
come a dirty word tomorrow.
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I agree that the right to
always must remain subject to the
need of achieving the welfare of the
masses and the necessity for fair and
reasonable distribution of income and
wealth. But the abrogation of the
right will gpell disaster and it will
affect the middle class and the mino-
rities will be the worst hit. Even be-
fore the 25th amendment of 1072,
regarding the right to compensation,
the right to property was very much
limited, subject to reasonable restric-
tion in the interest of the community;
it cannot be invoked against laws
rclating to zamindari abolition or
agrarian reforms or taking over of
sick mills for better management.
Regarding the adequacy of compen-
sation, it cannot be challenged in any
court of law. Even before the 25th
amendment it remained in an abridg-
ed form and the 25th amendment of
the Constitution actually destroyed
it. Whatever residue had been left is
going to be wiped away now. The
hon. Minister will give an assurance
that he will be bringing it under
300.(A) But I must respectfully sub-
mit that it would be bringing in
something in a clandestine manner
and it will not have the same protec-
tion that it will have if this prowvi-
sion is embodied in fundamental
rights.

Judging from another angle, the
worg property is apt to conjure up
visiong of the rich whereas the Con-
stitution is not for the privileged ones;
it is for the masses. There is no
constitutional difficulty of levelling
the rich uniformly by fiscal laws. It
could be done by taking various fiscal
measures. Income-tax itself is ex-
propriation of property; wealth tax
and estate duty are even more 80.
There are means to reduce inequali-
ties. Taxes, however steep they may
be whatever may be the gradation,
tax laws cannot be disputed; they
offend no fundamental right. So, the
Government takes recourse to taxa-
tion measuras to level the accumule-
tion of wealth in the hands of a few.
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What does property mean in the
eontext of individual life end in the
context of his security? Next to life
itself ig that which helps to support
and sustain life for a man and his
family. It is in this context thet the
right to property 1s to be seen and
not in the context of the rich who
can take care of their visible and in-
visible wealth. 1 say Invisible pro-
perty because whatever ;3 visible
now is only the tip of the iceberg,
which had been accumulated in the
hands of a very few.

ihe average mwn 18 concerned
ab.ut his earmings by sweat of iabour
and mamntamung his famly. Where
there 18 no social gecurity, where right
to provide work is not recognised,
whe:e the unemployment figure even
according to the Minister 1s 20 mil-
lion, which ;s an under-estimate,
which every person will accept 1s not
collect considering the figures in the
live registers of the employment ex-
changes, there 1s absolutely no justi-
fication to take away the right to
pivperty. If you say that they are
gomng to redeem thejr election pledge,
have they fulfilled the pledge to pro-
vide work? Have they not shot the
other day at Bailadila so many peo-
ple who were out of job, who were
retienched and who wanted job? Is
it not that the Prime Minster has
stated categorically that we will soive
the unemployment problem within a
petiod of 10 years? Under these cir-
cumstances, 1 respectfully submit to
you that the poor man’s hut, his field
or pan shop or bullock cart are his
limbs without which he cannot func-
tion. But he lacks the rich man’s
resources for his own defence. So,
my amendment is that the fruits of
jabour should be recognised and earn-
ings out of it should be enshrined
among fundamental rights, the pre-
servation of which should be the duty
of the State. It ghould not come in
a clandestine way as has been en-
visaged by the Law Minister in the
shape of article 300A.

o fprer Wl : (wgrooniw)
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Page 1, for line 12, substitute—

“(u) for sub-clause (f) the
following sub-clause shal] be sub-
stituted namely, (f) to work and to
adequate livelihood.”

aiHeiT A0 250 &7 gwIT § .

for clause 3, substitute—

“Article 22 of the Constitution
shall be omitted.”

" wdTdE A0 256 tw Aw & § :
Pages 14,

omit lines 40 to 42
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Deletion of property ag a funda-
mental right.
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Affirmation of the right to work
and full employment strategy.
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Nothing 1n thiy article or in

clausg (2) or article 2 shall prevent
the State from making any special
provision for the advancement of
any socially and educationally
backwarg classes of citizens or for
the Scheduled Ca~tes and the Sche
duled Tribes

& ® §IAT grdvwT AW A 10 AT B
faq gz faam fear ar

“Notwithstanding anything 1n the
foregoing provision of this Part the
provisions of thig Constitution
relating to—

(a) the reservation of seats for
the Scheduled Castes and the
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Scheduled Tribes 1n the House of
the People and in the Legislative
Assemblies of the States, and

(b) the representation of the
Anglo-Indian commumity in the
House of the people and 1n the
Legislative Assemblies of the
States by nomination

shall cease to have effect on the ex-
piration of a period of ten years from
the commencement of this Constitu-
tion ’

qg® 10 ®T9 &1 ww 30 A &3 femr wm
& wm fr v ww fr wiedr e fo wted-
™\

wirgar aF 27 99 o7 T § 67 30
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It 1s wrong for the majonty to
deny the existence of the minori-
ties It 15 equally wrong for the
minorities to pcrpetuate themsclves.
A solution mav be found which will
setve a double purpo ¢ ]t must
recognise the existing of the mino-
11ties to start with It must also
be saud that it will enable the
majorities and munoritics to merge
some dav mto one’ He thercfore
provided for rcservation for ten
vears onlv He never approved of
a provision for reservation for cver
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SHRI C K. CHANDRAPPAN
(Cannanore) Madam Chairman, let
me begin by offering a bouquet to
the hon Mimster for bringing for-
waid this amendment by which he
has deleted from the Constitution the
11ght to property as one of the
Fundamental Rights But, at the
same time, while some members from
both sides were supporting this, some
others feel that the right to property
should st:l] be enshrined in the Con-
stitution, as it was before, as a
Fundamental Right My colleague,
Shri Deo, went to the extent of say-
ing that thr right to property is
something like a right to life itself
I was gurprised to hear that. To any-
body who knows the history of hum-
an development it is very clear that
for milliong of years mankind lived
without property rights; private pro-
perty was not something which was
born along with man in history.
Private property wag an invention
by man when he started exploiting
others. I do not sav that by this
amendment we will put an end to
exploitation But, all the same it is
better that this amendment is accep-
ted because, in the evolution of our
Constitution. we have found that this
right has been used time and again

Bill

by the judiciary to strike at the very
roots vof legislation by which the
society wanted to advance in its
struggle against feaudalism and
monopoly. I need not go into the de-
tails. Many of the land reforms legi-
slations were struck down, Bank
Nationalisation was struck down
and even the privy purse found its
protection under the aegis of private
property, It 1s therefore, that [
offer a bouquet to the hon. Minister
for bringing forwarq this amendment.
I support it. But gt the same
time I have to offer him some brick-
bats too because he deserves it and
hig party also Here, I have a copy of
the Janata party Election manifesto.
In the Economic Chapter No 2 it
says: “affirmation of the right to
work and full employment strategy.
This is one of the corner stones of
Janata’s startegy about which the
other day the hon. Minister was ex-
plamning. But I am surprised when
the Prime Minister time and again and
the Ministers very often ang the
Janata Party workers 1n every street
corner go on haranguing that in ten
years, this scourge of unemployment
wil] be wiped out from the base
India. But ;t 15 growing Even the
statistics presented by the Finance
Minister before presenting the Budget
showg that there 1s a 12.5 per cent in-
Crease in the number of registered
unemployed in the last one year le,
after the assumption of office by the
Janata party The Minister gave a
wonderful argument the other day
and'said “you wait till the end of tenth
year, like a miracle you will find
that unemployment problem 1s solv-
ed” [ am not going into the economic
policies of the Janaty party. But 1
do believe that so long as you conti-
nue vour present economic policy by
which you protect the monopolists,
give them more concessions and pro-
tect the landlordism, there will uot be
any solutfon to the problem
of unemployment But the question
is not that. You made a
solemn assurance to the people of
this country that if you are voted to
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power, you wil] give them the right
to work, it will be treated as a part
of the fundamental rights. I do not
believe, I am not that gallible to be-
lieve that if you include that in the
fundamental rights, tomorrow some-
body can file a writ and get employ-
ment. But still it ;3 an advance that
you respect the right to work. But
you have forgotten about it, like many
other things which you have forgot-
ten. As we discuss the Constitution
Amendment Bill, vou will find more
betrayals of the confidence which the
people have bestowed upon you I
Wwas surprised why this was not inclu-
ded as a part of the fundamental
rights in the Constitution.

There are certain other amend-
ments which we have moved. In
our amendments, we say that in
Clause (g) the words “trade or busi-
ness” shall be omitted and along with
the right to work a living wage
should be assured. About this hiving
wage, being g lawyer, you know that
there are well established norms
about wages in this country—mini-
mum wage, fair wage and lving
wage. Now what has the Janata
Party offered to the pleople? I may
reaqd again from the election manifesto
of the Janata Party.

I quote:

“The party will introduice legis-
lation to assure minimum wages for
all categories of workerg and such
minimum wages should be sufficient
for the maintenance of the worker
and his family.”

This was the assurance vou had given
in 1977 anq got the support of the
people. What have you done? What
are you doing today? You have in-
troduced a new concept, the Bhooth-
alingam concept, of freezing the wage
even below the poverty line, You
have failed to offer the minimum
wages to various sections of the work-
ers. Let ys forget about the fair wage
to which you are nowhere near. Let
us also not think of the living wage.
That is illusory; that is far away in
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the horizon; that is maya. But what
prevented you to include in the Cons-
titution a concept to which the coun~
try is wedded that is the right to
work and the right to earn? You are
afraid of even including these things
in the Constitution. That is the stage
1n which you are today.

Coming to the last point, we are
asking for the deletion of the words
“trade or business” from sub-clause
(g). My hon. friend, Mr. Chitta
Basu, also mentioned that. Under
the cover of this protection, go many
mal-practices are being perpetuated
in our society Profession is consider-
ed as a fundamental right. In the
name of practising any profession, it
is a well known fact that in this coun-
ry the public schools are being per-
petuated. There are manv people on
the other side of the House who want
to abolish the public gchools But the
Minister will say that so long as the
Constitution s ke this, we cannot
do that

The words ‘trade or business”
where black market perpetuallv finds
a place need not be enshrined in the
Constitution gs one of the fundamen-
tal rights. That could have been eli-
minated; that could have been remov-
ed

These are some of the things that I
wanteq to raise. You be true to your
manifesto that vou have presented
before the country; you be true to the
promises that you have made to the
country and you be true to the people
who bestowed confidence in vou. Have
an open mind. It is better that you
accept thig amendment and there will
not be any brickbat for you when you
go outside the House.
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SHRI V M SUDHEERAN (Allep-

pey) I do not want to repeat what
my hon friends have expressed

I am moving my amendment

(i) after sub-clause (f), the fol-
lowing sub-clause shall be inserted,
namely —

“(#f) to work and to get g suf-
ficient means to livelhihood;”

Madam Chairman, the youth of the
country are getting frustrated day by
day They are getting disappointed
with the existing political gystem We
can analyse the attitude of the youth.
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Even gince 1867 all their hopes and
aspirations have been neglected by
the governments concerned In 1967-
68 the youth in many parts of the
country joined in naxalite movement
They were disappointed and wanted
to find thewr own way of solving the
problems and they had gone even to
the extent of armed revolution. In
1969, 1970 and 1971 they were attrac-
ted by the slogans of Mrs Gandhi
The vouth of the country rallied
round here hoping that she will fulfil
the aspirationsg and hopes of the youn-
ger elements 1n the country Two-
three years later they also convinc-
ingly felt that that government alsv
Wwas not going to do anything for the
betterment of fhe youth, particular-
ly as far as unemp'oyment problem
18 concerned

That 1s why younger elements of
our country in many parts were at-
tracted by the JP movement The
support enjoyed by Janatg Party was
mainly from the youth of the coun-
try because they were attracted by
the JP movemnt and the slogams and
manifesto of the Janatya Party But
I am verv sorrv to say that this
Janata Party 1s also going the same
way as was the case with earlier re-
gimes There 1s wide gap between the
promise and the performance As has
already been mentioned by my hon’ble
friends, Janata Party is committed
that 1t should provide employment to
each person in the country Prime
Minister hag himself assured on the
Floor of the House that unemploy-
ment problem will be solved within
ten years 1 would like to know what
has been done in that direction No-
thing has been done! One year is
already over As has been pointed
out by mv hon'ble friend, Shri Chan-
drappan, the number of unemployed
youth as increased by about 10.75
lakhs. How are you going to solve
the problem? It is a verv serious and
explosive problem That is why we
insist that right to work should be
included as fundamental right.
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Now, this Government is not se-
riously tackiing the problem of youth
unemployment 1a the coumtry Rwven
the demand fsr unemployment wages
was totally rejected by the Goven-
ment. I must congratulate the Gov-
ernments of West Bengal and Kerala
for providing unemployment allow.
ance to the unemployed youth, but
this Janata Government has rejected
the very 1dea of providing unemploy~
ment allowance to the youth of ths
country

There is one more point in this re-
gard There 15 some age restriction
for recruitment to Government jobs
That should be removed except in the
case of recruitment to army and po-
hee

If the Government failed to pro-
vide emrployment to the vouth of the
country 1 have to warn the Govern-
ment that they will have to face an
explosive gituation even an armed
rebellion and that may be the reason
why thig Government has mtroducd
the very clause to declare emergency
In case of armed rebellion This Gov-
ernment will be forced to i1mpose
emergency and they would uthise this
clause (Interruptions)

In the ena, I would once again
urge ppon the Government to include
the right to work as a Fundamental
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SHRI RAM JETHMALANI (Bom-
bay North-West) Madam Chairman,
I am briefly intervening in this dis-
cussion for the reason that I want to
make a very humble and very respect-
ful appeal—not only tg the learned
Minister of Law, but also to Hon’ble
Members prasent, particularly my
very distinguished friends in the Com-
munist Party of India and the Com-
munist Party (Marxist)

1739 hrs
{Mr DEePuTY-SPEAKER 1n the Chair]

] am not a formal Communist, but I
accept the central thesis of the Com-
munist or Marxist doctrine that all
private property must yield to para-
mount public purpose (Interrup-~
tions) We are debating a subject of
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great importance, and I want you to
concentrate and apply your mind to
what I am about to tell you. I do be-
lieve that concentration of private
property 1g a source of many ills that
all the nation and the commumty I
accept the Gandhian goctrine that pri-
vate property is subject to public trust
Therefore our pledge ‘o elete funda-
mental right to property from the list
of fundamental rights was a good
pledge and I am glad that the pledge
13 being today fulfilled But [ have a
word of caution to utter that we arc
doing the wrong thug in tiemoving
article 19(1)(f) It 1s contrary to the
very doctrines which my friends oppo-
site hold very dear to theu heart It
18 counfer productive 1 want to ex-
plain what might seem paradoxical
though 1t 1s not To my mind the mar-
xist doctrine the gocialist coctrine and
the Gandhian doctrine are embodied 1n
article 19 (1) (f) read with clauge 5
of article 19 (Interruptions) At least
on a serious topic like this try to ap-
ply your mind 19(1)(f) read with
sub clause 5 of article 19 says that
every citizen has a right to acquire
hold and dispose of p.operty Sub
clause (5) says that this right 1s sub-
ject to the interest of the general pub-
lic or the interest of the Scheduled
Tribes All acquisitiveness of the 1ndi-
vidual, all acquisitions of the irdivi-
dual even though they are honestly ac-
quired much more .0 when they are
illegitimately acquired are impressed
with a public trust sy article 19(1)({)
read with sub-clause 5 Where then
do the enemies of the poor where do
the filthy rich, where do the dishonest
industrialist or the rapacious capita-
lists come in” They come 11 under
article 31(2) 31(2) is the bulwark of
these anti social elements becaus it is
there that when property is sought to
be taken away for a publc purpose,
even [n the interest of the general pub-
lic, the rich man could sav you will
not take my property until and urless
you have given me full compensation,
market value I want you to under-
stand the historical background of the
pledge of the Janata Party In 1950
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when for the first time we started our
land reform legislation the matter
aroge 1n Bihar 8nd it went to the
Patng High Court, The Patna High
Court said. this legislation is invalid
because we are not really paying com-
pensation in the sense of market value
to thase whose property 1s sought to
be expropriated Thereafter started a
series of amendments m our Constitu-
tion. According to the Janata Party
the previous government used the exis-
tence of thus article 31¢2), though in a
modifled form, 1t continued to be modi-
fleq from time to tume, as an ahibi and
justification for their economic failures
Whether they are .,ight or wrong in
that I do not wish to go 1nto that
question But what I wish to ympress
upon all present in the House 1s that
it 1s the nght to get compensation
subsquently modifieq as the right to
get some amount whicn 1s the bulwark
of the dishonest capitalist whose pro-
perty was being takean away for the
use of the common man for the good
of the common man 7Therefore 31(2)
must go 1 want those persons who
have some respect for the Constitution
to see that the heading ot article 31 1s
night to property but the heading of
article 19 1s right to freedom Jt 1s
the right to freedom which you are
now taking away 1t 1s not the right to
property which you ara taking away.
Please do take away tne r'ght to pro-
perty A man whose propeity ic being
acquired for a public good has no
right to say I must insist en my pound
of resh Society will give what 1t cho-
seg 1n compensation, .0 jelv may not
give hum anything at ail That 18 the
end of capitalism and that 1s the re~
cognition of the communist, marixist,
socialist docirine or andhian doc-
trine

So far ag article 19(1)(f) 1s concern-
ed, it 14 the character of the freedom
to own property of the poorest man n
this realm it is the charler of the poor
but of course it 1s also charter of the
rich The rich will be dealt with by
the law of taxation the kind of taxa-
fion that we have in this country and
he will be dealt with by the sight of

Bl

society o expropriate his wealth under
article 31(1), without paying him any-
thing because article 31(2) 15 now
going, so that he can be over-
night turned into a poorman to
start life all over again. Bociety
wil] be under no obligation to
give him any compensation. Those of
you who are talking ot the right to
work should remember that right to
work to the extent to which 1t 15 feasi-
ble 18 part of article 1u(1)(f) because
thig preserveg to a faiwner, an indus-
trial worker, a clerk or an intellectual
the right to strive according to the
laws of the land and to get rroperty
in compensation for the labour, whe-
ther intellectual or physical which he
bestows upon any venture Do not,
therefore, destory the incenlive to pro-
perty 1 want my friends to remem-
ber that even 1n the communist regime
1n Russia in 1924 when they embarked
upon their new economic policy they
had to make some toncession to the
institution of private property They
have not wholly destroved the institu-
tion of private property at all

ofy wrw o faaf & wenefy ofY, ag Wi
FAET FARTEY, ETFT 841 quRT @ ¥ ?

SHRI RAM JETHMALANI: I do not
believe that any verson is totally
mmmune to reason That 1s why I am
specially reasoning with them because
removal of article 19(1)(f) according
to me 1s counter-productive ang 15 in-
consistent with their own thesis which
they claim to hold dear 1 for one be-
heve that 1n mld quantities purswit of
property 1s a spur to industry 1s a
spur to 1nventiveness 15 a spur to
creativeness Please do not destroy
this fountain of motivation for pubhc
good But whenever youn find there 18
undue concentration of property any-
where, strike that down; destroy that
cesspoo] of private property either by
the law of taxation or by the power of
expropriation, which you are getting
by article 31(2) going away completely
from the Constitution.

I want the hon Law Minister to re-
cognise a serioug contradiction in whag
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“{Shri Ram Jethmalani}
he is doing. How can you remove
article 19(f) without totally destroying
article 19(e) and 19(g)? You are re-
taining (e) and (g) and taking away
(1) in article 19, Can there be a
fundamental right to reside and siitle
in any part of the territory of India
without right to own something. Was
thig right meant only for wanderers,
only for those who do not want a roof
ovey their heads? Was it meant only
for the gypsies in this country? The
right was mean so that you can acquire
with honest industry a cottage or roof
over your head and reside in it even
as a poor man. If you want fo pre-
serve this right please preserve even
“the right in (f). What is this right to
practise any profession, carry on occu-
pation or trade or business? After
ull, business ex hypothesi by definition
involves buying and seiling of proper-
ty, whether it is the small frader or
big industrialist. A small trader, shop-
keeper or pan-shopwala is also includ-
ed in this. Therefore, according to
me T think it is reducing to complete
mockery arficle 19(e) and 19(g) if you
remove article 19(f) from in between.

So far as full employment of which
some of my learned friends talked
about ig concerned, 1 am for the right
to work being recognised. But if right
to work means right to guaranieed
employment and subsistence, I would
make 5 request to all those who want
this to be done. I want it to be done,
some day it will have to be done, But
those who are for it would please sit
down and draw up a scheme under
which every citizen in this country
should be able to get employment and
subsistence. If you want to make it a
fundamental right, you must draw it
up in such a manner that the court
can issue a mandamus fo Mr. Shenti
Bhushan saying “You must give em-
ployment to everybody” and if he can-
not provide it, he will have to 1-~d yp
in jail for breach of the order of man-
damus. I will now close but 1 want
you all to ponder on whether you want
to destroy that which you want to pres-
serve.

AUGUST 9, 1978 . Afth. W‘ : E

MR. DEPUTYERRAKER: Shed
Shanti Bhughan,

SHRI KANWARLAL GUPTA (Délbs
Sadar): Before you call the Minister,
1 want to say a word.

MR, DEPUTY-SPEAKER: 1 am very
sorry, Somehow we have Leen very
slow in the progress on the clauses.
Just because Jethmalani hag been cal
led, it does not mean 1 am going to cal}
everybody in the House. You are
going to speak on the next clause.

SHRI KANWARLAL GUPTA: If yoy
give me five minutes, it will be all
right.

MR. DEPUTY-SPEAKER: Not on alt
clauses,

SHRI SHANT! BHUSHAN: ] have
heard with rapt attention the speeches
made by many hon. Members who
bhave moved amendments to Clause 2
and also some other speeches by these
hon, Memberg who have not moved any
amendments, Shri Jethmalani per-
haps wanted to move an amendment
which for some reason he did not. He
wanted to have some amendment by
which he would be able to send me to
jail. I he had moved {t, perhaps I
would have accepteq it.

There are four or five points whick
have been made to which I would like
very briefly to reply. The main point
has been in support of g large number
of amendments which have been pro-
posed, namely replacing the sight to
property in article 19 by the right te
work. Before I deal with the other as-
pects of this, I would like hon, Memv
bers who have given those amendments
to ponder whether the amendments
which they have given will subserve
the purpose they have in mind, because
8o far o garticle 19 is concerned,
even if you introduce this clause,
namely the right to work in
clavse (f), it would not achieve thé
purpose which you have in mind. What
perhaps you have in mind (s that the
Government should oe under an obth
gatien to provide work o everybody.
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Thet is whay you wamt, But the
atmerdinent that you Have moved only
sdys thit every person will have the
freedorh, namiely the right {o work,
Just as the right to trade or business.
That does not mean that Government
ia obliged to provide a business or a
trade or a profession to everybody.
It will merely be a freedom in the
sense that article 13 says that a law
cannot be enacted which will curtail a
persen's right to work. It will not be
able to say this man will be entitied to
‘work, so that it will not serve any pur-
pose. By merely introducing the nght
to work in article 19 (1) (f) Govern-
ment will not be able to enact a law
by which it could demy a person’s
freedom to work. (Interruptions).

I the hon, Members would just
ponder over their amendments, 1t would
be clear that that would be the only
effect. It i8 only negative Article 13
reaq with article 19 :s only a negative
restriction on the power of legislation
to prevent a person from working, but
that is not yout objective, so that some
other device will have to be adopted.
It you want that there should be an
obligation on Government to provide
work to everybody, that is a different
subject, That we are not discussing
today Perhaps we will have occasion
to diseuss that some time ag I was en-
deavouring to say & few doys ago in
an unfinished speech, which I hope to
resume a few days later. Obviously,
it you want to cast an obligation in the
form of a fundamental right on the
State to provide gainful employment to
every single cltizen in this country. ...

(Interruptions).

MR. DEPUTY-SPEAKER: It three
Members get up, none of you will go
on record. What is the point?

SHRI A. BALA PAJANOR (Pondi-
cherry): The question is whether it is
in their manifesto. He came through
the Rajya Sahba. As far os Jethma-
lani ia concerried, he has a right, be-
cause he contested,

Sisry SERANTE BHUSHAN: | heve no
hepitation in duying that i ajifee with
It in princigle, namely that it should
an oblhgation under the Constitution
for the Government {0 provide gainful
employment to everyboay,

SHRIMATI AHILYA P, RANGNE-
KAR (Bombay North-Cehtral): You
have said it in your rhanifesto.

SHRI KANWARLAL GUPTA: Theh
yoh Have to bring a separate amend-
mett go that this may be included.

SHRI SHANTI BHUSHAN: Evea 1t -
it Bad nvt been mentioned in the mani-
fegto, I would not havs the slightest
hesitation in accepting it in principle.
I accept it because that is why the
Government is there. In a welfare
State, the principal function of the
Government ig to fing gainful employ-
mbht for every able-bodied citizén of
the counitry. So, it must be the pri-
miry functioh. All that I was en-
deavouring fo say wag that merély in-
corpbrating it here will not help But
I accept it in principle, That is why
this commitment has been made At
the proper time, it will te writter
down in the Constitution also. But if
you think that by it mere inc¢lusion
something will happen, it will not
serve any purpose... (Interruptions)
Various things will have to be consi-
dered, various preparatory steps have
to be taken It is only after the com-
pletion of the preparatory steps that
such g right as a fundamental right, o8
a positlve obligation on the State, can
be usefully weitten down. I accept it
in principle.. .(Interruptions).

MR. DEPUTY-SPEAKER: If every-
body gets up and keeps on haraunging
the Minister, how can be proceed?
Either you allow the Minister to reply,
in which case you car get something
out of him, or ofherwise, neither you
§o on record now gre you allowing the
Minister to reply.

AN HON. MEMBER: We want to
get a commitment from the Minister.
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MR DEPUTY SPEAKER Not in
this way you cannot gherrao a Minis-
ter 1n this way and get a commitment

SHRI VAYALAR RAVI According
to you, if you include the right to
work as a fundamental right, it will
not be an obligation on the State

SHR]I SHANTI BHUSHAN If you
read 1t carefully, you will also come
to the same conclusion Sp far as arti-
cle 19 18 concerned, when it creates a
nght_ 1t does not mean that it casts an
obligation on the State to provide it
Otherwise under article 19(1)(g), the
State has to arrange for the occupa-
tion, trade or business to everybody
But that 15 not the object of article
18(1)(g) it 1s a negative article Artic-
les 13 and 19 are negative Fundamental
Rights namely, placing restrictions on
the powers of the State not to come 1n
the way of persons carrying on their
occupation trade or business, except
reasonable restrictions It would
merely mean that the State would not
be entitled to come in the way of per-
sons working That would be the only
effect of what has been proposed by
this amendment (Interruptions) That
would not be achieved by the amend-
ment that i1g proposed That 13 all T
am pointing out, the wamendments
which have been proposed wil] not
have that effect

SHRI DINEN BHATTACHARYYA
Then you delete all the fundamental
rights

SHRI P VENKATASUBBAIAH
(Nandyal) You have mentioned that
the incorporation of right to work i
the Fundamental Rights does not mean
that the State has to provide gainful
employment If that is so, what prom-
pted you to put it in the election mani-
festo?

SHR] SHANTI BHUSHAN 8o far
as the statute 15 concerned, it has to be
constituted in a particular manner So
far as tne election manifesto is con-
cerned, it is drafted in popular langu-
age If you say that the right to work
18 a fundamenal nght, it only means
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that a person will have the right to
work if he likes That does not mean
(Interruptions) You are fres to
come to your own conclusion But ¥
am telling you the constitutional poai-
tion If you are not satisfied with that,
you gre welcome to think that way.

oft wren waaf (Aofeer) st wroere sl
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DR HENRY AUSTIN (Eranakulam):
He says 1t 15 a right only in the sense
that i1f he 1s able and willing he cab
work iIn that sense, everybody
breathes Everybody drinks water.
But no provision 1s made in the Com-~
sitution that everybod an breath
everybody can drink Tﬁen why should
he specify about work? By providing
in the Constitution, it 18 meant that
the State is looking in terms of an
obhgation you do not guarantee, you
at least give him some hope that able
and willing persons will be able to get
“if you want, you work” (Intey-
ruptions)

1800 hrs,

SHR] SHANTI BHUSHAN That is
precisely what 1 am saying If you
just have it incorporated in Article 19
(1)(0), this is precisely what it would
mean Otherwise what you have in
mind has to be brought in this way
viz, every person will have a right %o
be prowided by the State with gainful
employment It ig in that form that it
will have to be provided if you really
want to do what you have in mind
(Interruptions)

MR DEPUTY-SPEAKER I am not
allowing any more interjections (In-
terruptions) Mr Mhalgi, this is the
seventh time that you have got up.
(Interruptions)

SHRI SHANTI BHUSHAN It s
clear that the hon Members were com~
sclous of the fact that.. .

SHRI NARENDRA P NATHWANI
(Junagarh) Mr Deputy Speaker, Sir.
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what the Law Minister says is that the
right of work is guaranteed under
Article 21, which protects personal
hberty. ... (Inferruptions)

An. Hon. MEMBER: That ig a diff-
erent matter. (Interruptions)

SHR] SHANTI BHUSHAN: What I
was saying was that it seems to me
that the hon. Members are aware of
this and they were also conscious of the
fact that at the present stage, unless
all the preparatory work to which I
was hinting, is not done, until the State
is not in a position to really provide
gainful employment to everybody . .

SHRI DINEN BHATTACHARYA:
Then why did you provide it in your
manifesto? (Interruptions)

SHRI VAYALAR RAVI: Why did
you support them? (Interruptions)

SHRI SHANTI BHUSHAN: That is
why 1 take it that ...(Interruptions)

MR. DEPUTY SPEAKER‘ I am not
allowing any more interjections. (In-
terruptions) Nobody will go on record.

(Interruptions) **

SHRI SHANTI BHUSHAN. 1 am
greatful that the hon. Members appre-
clate the difficulties that are there in
immediately creating a fundamental
right, which will cast an obligation to
be enforceable straightaway, to pro-
vide gainful employment to every
able bodied citizen. That is the reason
why they did not move an amendment
of that kind. Shri Parulekar has
moved an amendment providing for
non-discrimination in the matter
of property. I can assure him
that so far as Articles 14 and 15 are
concerned, they already provide for
what he has in his mind. Because In
any matter nobody can be discriminat-
ed against on the ground of sex, caste,
ereed and 86 on and so forth with the
result that it is quite unnecessary,

Shri Roy wanted that so far as the
right to trade or business was concern-
ed, g restriction might be imposed: one
man, one job and so on. But as the

entire House knows, all the funda«
mental rights guaranteed by atticle
19 are subject to reasonable restric-
tions. The Parliament is always cum.,
petent o impose reasonable restric-
tiong gso that a persons fundamental
right will not be to the prejudice of
another person.

Shri Chitta Basu said that the right
to trade or business should have also
gone simultaneously because what he
was apprehending was that, for in-
stance, nationalisation of import trade
ie not possible so long as the right to
trade or business is there. I would
like to only remind the hon. Member
that there ig already clause 6(2) of
article 19 which provides that nothing
in this article 19 prevents the State
from carrying on having a monopoly
in any kind of a trade, either wholly
or partially, so that hig apprehension
on that ground is not really justified.

Shri Dep has moved an amendment
and he wanted to make a distinction
between unearned property and earned
property. He was willing to go along
so far as unearned property was con-
cerned, that it may not be treated as
a fundamentaf right, but, so far as
earned property of a person was con-
cerned, he said that the fundamental
right should continue io apply to it.
May I pose this question for the hon.
Member's consideration as to what is
earned property. After all, does a
person earn any property all by him-
self or does the society also help him
in earning any property? Is it not the
taxation laws. the other laws and other
facilities granted by the state anq the
help given by other sections of the
soclety do contribute to his acquiring
some property? In no case, it is poss!
ble to say that it is the sole effort of
a single individual. While the effort of
an individual cannot be deprecated for
any property being acquired but for
him fo claim that it is solely hig efforts
which have helped him to acquire a
particular property will not be correct.

——

1#Not recorded.
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[Shri Shant: Bhushen)

Shyi Mirdha has given expression to
certain apprehensions. Therg are some
hon, Members who apprehend that a
fundamental right of property does not
remain as a fundamental nght and it
is as if the concept of property itseif
18 being destroyed It is quite clear
that the concept of property i1s not
being destroyed Some hon Members
have expressed an apprehension that
the poor man’s property will be taken
away, that the poor man's clothes and
other things will be taken away If
any such apprehension could be a rea-
hty, we would be negating the essential
principles of democracy In g demo-
cracy based on adult franchise, the
very fact that ¢the Government 1s con-
stituted on the basis of elections, on
the basis of adult franchise it 1is
guaranteed that the interest of the
poor man who constitutes the wvast
majority m this country cannot be
taken away, cannot be affecteg by any
Government in power

SHRTI KANWAR LAL GUPTA He
is misguiding the House Don't have
political lecturing that this is demo-~
cracy and all that 1Is it not a fact
that you are taking away the constitu.
tional gafeguard so far as the property
mght 1s concerned?” Tomorrow, Mrs.
Indira Gandhi may come back again
(Interruptions) Is it not a tact that
the property of thousands anq lakhs
of peapls was destroyed and no com-
pensation was paid?

SHR{ VASANT SATHE He has
some vested interest in property

SHRI KANWAR LAL GUPTA Sup-
pose you have a library, and that Is
taken away What will you do”?

N awEd  wYTWE T W
framFwer

SHRI SHANTI BHUSHAN Appre-
hengions have been expresseq that a
small peagani’'s land may be taken
away if the fundamentai right fo pro-
perty is not there if arfacle 19(1)(f) is
not there, the smail peasant’s property
may be taken away But article 31A
is there which protects the small pea-
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snts land, It says that, so far as any
agricultural land within the celling
Jimit is concerned, incinding home-
stead and so on, even if it Is necessary
to take it for some public purpose, full
market value compensation has got to
be given .

SHRI KANWAR LAL GUPTA Sir,
this 15 a very important matter so far
as Delhi is concerned You have ex-
cluded agricultural land But what
about cities where a person has only a
hundreqd yards and there is the Urban
Cefling law When there 1 an Urban
Celling law that portion should also
be excluded Why this discrimination?
I am talking about cities like Madras,
Calcutta, Bommbay and Delhj Can
you give any argument in that regard?

MR DEPUTY-SPEAKER Mr Kan-
war Lal Gupta, you have made your
point Please take your seat

SHRI SHANTI BHUSHAN The
philosophy behind this provision s
that, s0 far as

SHRi PRASANNBHAI MEHTA
(Bhavanagar) I have a small point to
make The Urban Ceifing Act that has
been passed deprives the small farmers
and the middle farmers of their land
or property Because 1t i8 put under
the Ninth Schedule, they cannot ap-
proach the court also The valuation
in their case is also fixed the maxi-
mum lIimyt 18 Re 2 lJakhs the first
Rs 25,000 will be paid in cash and the
balance by bondg runming for some
years This is a great injustice to the
formers  Therefore some remedy
should be provided in the Constitu-
tion for that

SHR] SHANT] BHUSHAN What
I have bean endeavouring to paint out
is that artile 81A, which is continuing,
provides that, so long as a person, &
peasant, has land which is within the
ceiling limits which are laxd down bw
law, he cannot be deprived of that
land unless full market value compen-
sation is pald It ie only when a per
son hes land beyend the veiling limite
that land alone can be taken away
from him without the full market value
compensation (Interruptions) So, far
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as the osmall peasaxis arve conearn~
ed, I would like to make it very clear
that they need not have any apprehen~
sion. No propaganda, etc. with regarg

%0 this will cut any jce with them....
(Interruptions)

So long as agricultural land is there,
agricultutal land is covered by Article
31A everywhire, whether it is In
Delhi or whether it {8 in any other
urban area or whether it is in the rura}l
area. 8o, so long ag it is an agricul-
tural land, it is entitled to the benefit
of that Article.

o gemtw Arerew v : (AgAAY) garewE
qErw, Adfram & wvde 1 4R aga s syrent
wTam IS g | upedr 14§ fewl fedw
® weft arafest wr anrr savg few wrgm
X feafa ¥ gead & gro frara oy wrforr
oy } oft wnd, Afw feedy Fr wadt & forr
ar ¥} qw wOE, 7@ wOy a7 qarE WA
oy wyavafad, TN arfeqrmerdiaf—
frary o Fmfer qv gz ey om? Wi
qofvafaa) ¥y asafe qegg T endrond, sy afeams
Fugedy 14 ¥ sfrga g oo g FrIFAA 1

SHR] NARENDRA P. NATHWANI:
The Minister has made a point that
under Articfe 31A, land and buildings
of agriculturists to a certain extent are
protected. But what is his answer as
Article 31A is subject to Article 31B
and under Article 31B, under the
Urban Land Ceiling Act, even lands
and buildingg of agriculturists are tak-
en away without giving even a sem-
blance of compensation? What about
that?

SHRI SHANTI BHUSHAN: Shri
Nathwanj who is a distinguisheq jurist
and a distinguished lawyer, has, un-
fortunately, 1 am sorry to say, slipped
here because Article 31B itself starts
with the words:

“Without prejudice to the gene-
rality of the provisions contained in
Article 31A, none of the Acts and
Regulationy specified in the Ninth
Schedule.. .

shall be questioned on certain grounds,
80 that, so far as the guarantee given
by Articfe 31A s concerned, it applies
even to those Acts which are included
in the Ninth Schedule. ...

S8HRI NARENDRA P. NATHWANI:
I stand corrected.

SHRI KANWAR LAL GUPTA: What
about my question? You haye not
answered it.

SHRI SHANTI BHUSHAN. If you
will let me answer, then only I can
answer.

8hri Ram Jethmalani has made an
impassiohed plea as a bellever in the
Marxian principles and Marxian philo-
sophy.. .. (Interuptions) He has made
a valiant plea that Marx would bhe
trembling ...

AN HON. MEMBER: . .in hig grave.

SHR{ SHANTI BHUSHAN: . ..if the
Charter of the Poor contained in Arti-
cle 18(1)(f) is taken away. Sir, I am
for the first time learning that this
Artiple 19(1)(f) is a charter of the
peor. 8o far I used to believe that
this fundamental rights chapter, when
there was a clash between the rich and
the poor, was a charter of the rich
against the encroachments the poor
wanted to make into that charter. But,
for the first time, 1 am now realising
that by removing this Article 18(1)
(2) it will be possible for the rich to
make an encroachment into the
poor’s rights.

So far as the poor in this country
are concerned, whatever little property
they have got—many of them do nwt
have any property, a very large num-
ber of our masses do not have any
property, but even the few poor that
have a little property, are not in need
of Article 19(1)(f) to preserve their
property. Their democratic right, their
right to vote, their right to elect their
government is a full guarantee so far
as the property of the poor is concern-
ed. ... (Interruptions)

SHRI A. BALA PAJANOR: Well
said.

SHRI M. N. GOVINDAN NAIR (Tir-
vandrum)* Can I ask a clarification?
In the continental law or in USA s
property right. ...

SHRI SHANTI BHUSHAN: Are you
quoting Mr, Jethmalani?
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SHRI M N GOVINDAN NAIR In
USA or in any of the continental coun.
tries is property right a fundamental
right?

SHRI SHANTI BHUSHAN 1t 18
there Nobody shall be deprived of
s property without due process of
law In due process courts have
created lots of rights—eminent dom-
ain market value position, public
purpose everything has been brought
i (Interruptions)

It 18 a fundamental right in the
sense that even if any legislation 1s
enacted which takes away the right of
a person to get full market value com-
pensation to be deprived of his pro-
pertv etc unless these conditions are
satisfied that legislation 1s hable to
be struck down So far as USA 18
concerned, of course the position
there 18 entirely different The poor
masses which constitute the bulk of
the people in this country that 1s not
the position in USA Here the first
concern has to be for the poor rasses
and therefore it 1s their interests
which have to be protected So I sub-
mit 19 (1) (f) 18 not necessary for the
poor masses to protect their interests
Nobody can dare to enact a law m
this country so long as adult franchise
19 there which will take away clothes,
pen pencil and shoes of the poor peo-
ple in this country

Lastly Shri Shibban Lal Saksena
referred to the controversy about re-
servation of seats I can only say that
that has nothing to do with Clause 2
and therefore, I am not in a position
to deal with that

MR DEPUTY SPEAKER Now, we
take up Clauge 3 Amendments may
be moved
Clause 3 (Amendment of article 22)

SHRI SOMNATH CHATTERJEE 1
beg to move

Pages 1 and 2—

‘for lines 17 to 20 and 1 to 33 res-
pectively substitute—

*“(a) in clause (8), sub-clause
(b) shall be omitted;
(b) clauses (4), (9), (6) and

(7) shall be omitted” (13)
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SHRI BARUSAHEB PARULEKAR*
I beg to move

Pages 1 and 2,—~
for clause 3, substitute——

“3 In article 22 of the Consti-
tution clauses (4), (5) (6) and
(7) shall be omitted” (35)

SHRI A K ROY 1 beg to move
Pages 1 and 2,—

for lines 17 to 20 and 1 to 35 res-
pectively substitute—

clause (4) shall be omitted”

(54)

SHR1 SHAMBHU NATH CHATUR-~
VEDI I %eg to move

Page 2, line 6,—

for Provided that an” substitute
‘and such (81)

Page 2, line 10,—
omit further (82)

SHRI CHITTA BASU 1 beg to
move

Page 1 —
after line 18 insert—
‘(a) 1 clause (3) sub-clause
(b} shall be omitted’ (89)

rage 1 and 2—

for lines 17 to 20 and 1 to 28 res-
pectively, substitute—
(a) clause (4) shall be omit-
ted,’ (90)
SHRI VAYALAR RAVI I beg to
move
Page 2 line 9 —
omit “or retired” (105)
SHRI VINAYAK PRASAD YADAV
(Saharsa) I beg to move
Page 1 and 2,—
for lines 19 and 20 and 1 to 35,
respectively, substitute—

“(4) There ghall be no preven-
tive detention laws except during
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emergency declared by the Presi-
dent in actual outbreak of war,
aggression or armed rebellion,”
(231)

SHRI G, M BANATWALLA
{Ponnani): I beg to move:

Pages 1 and 2,—

for lines 17 to 21 and 1 to 35 res-
pectively, substitute—

“clauges 3(b), (4 (5), (6) and
(7) shall be omitted.” (162)

SHRI R. K. MHALGI (Thana);: I
beg to move:

Page 2, line 9,—~

for “or retired Judges of any”
substitute “Judges of the appro~
priate” (170)

SHRI K A. RAJAN (Trichur): I
beg to move:

Pages 1 and 2,—

for lines 18 and 20 and 1 to 35
respectively, substitute—

“(4) No person who is arrested
shall be detained without trial,
except under orders of the Court
and 1n ascordance with the provi-
siong of the law for more than 24
hours.” (208)

SHRI KANWAR LAL GUPTA: I
beg to move:

Page 2,—

for lines 10 to 13, substitute—

“Provided further that nothing
in this clause shall authorise the
detention of any person beyond
the maximum period of six
months;

Provided further that grounds
of detention shall be given to
each detenue within a period of
one week by the detaining autho-
rity and the competent court shall
have right to see the grounds of
detention.” (285)

SHRI RAM JETHMALANI: I beg
to move:

Page 2,—
after line 85, insert—

“(c) after clause (7), the follow~
ing clause shall be inserted,
namely : —

(8) Notwithstanding anything
contained in the Constitution, no
law providing for preventive de-
tention shall operate in respect
of any citizen of India except
during the period when a Pro-
clamation of Emergency is in
operation.” (257)

SHRI HARI VISHNU KAMATH: I
beg to move:

Pages 1 and 2, lines 20 and 1, res-
pectively, —

for “two months'’ substitute “one
month" (278)

SHRIMATI PARVATHI KRISHNAN
(Coimbatore) - 1 beg to move

(1) Pages 1 and 2,—

for lnes 19 and 20 and 1 to 35
respectively, substitute—

*(4 No person who is arrested
shall be detained without trial,
except under orders of the Court
and In accordance with the provi-
sions of the law, for more than 24
hours ”

(1i) Page 2—
after hine 35, insert—

“(b) clauses (5), (6) and (V)
shall be omitted,” (288)

SHRI A. K. ROY: Sir, I rise on a
point of order, My point of order is
that the way the debate is being car-
ried out it will not take more time.
It we complete it today then there can
be voting also at the end of the de-
bate.

MR, DEPUTY SPEAKER: No, It
has already been decided. The voting
will not be today. Now, let us start
with the discussion,
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SHRI A K ROY That was the
procedure followed earlier

MR DEPUTY-SPEAKER 1 krow
that Perhdps you were absent {rom
the House when the decision was
taken

SHRI A K ROY 1[I was present

MR DEPUTY-SPEAKER Then
why do you want to raise 1t again?

SHRI A K ROY It was left oper
in confusion, the Speaker went away

MR DEPUTY-SPEAKER No no,
Shri Somnath Chatterjee

SHRI SAUGATA ROY Kindly
give preference to those who have not
spoken earlier

MR DEPUTY-SPEAKER shr.
‘Somnath Chatterjee

SHRI SOMNATH CHATTERJEE
Shrimat: Ahilya P Rangnekar will
speak on our behalf
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Mr. Deputy Speaker, 8ir, I have
given amendment No. 83 in which I
bave asked for the deletion of Clauses
4, 5, 6 and 7 of Article 22. I am all in
oppogition to this preventive dsten-
tion. The hon. Law Minister knows
that during the period of election. we
have not only pledged ourselves
against this, but all the leaders of
the Janata Party in their speeches said
that this preventive detention law
should go, When we were in jail, we
were saying that this detention should
not be there, and that if we came to
power, this law would go.

18.32 hrs.

[Surt N. K. SHEJWALKAR in the
Chair]

To quote an instance, I would say
that when I was in the Nasik al,
a warrant for the arrest of one Krishna
Rao Gorwalkar was issued on 23rd
November, 1875 and it was taken to
his house. His son came out and told
the people congerned that Gorwalkar
was dead and gpre during the month
of May. (Interruptions). When I was
in the Yervada jail, I saw the confir-
mation arders received, in respect of
persons who were dead and gone in
jail. That is how this preventive de-
tention works. I have my own doubts
whethey Mr. Shanti Bhushan, in his
individual capacity, is for preventive
Detention. On this jssue, whilst there
was every justification for having a
provision for it in the Conatitution in
the ysar 1050 when we were a newly-
born nation, I think it ig an insult and
aftront to the dignity of our nation
that even after the lapse of a period
of more than one generation, we have
not heen able to achieve the maturity
of maintaining law and order without
the drecanian provisions of preven-
tive detemtiony. Human nature being
what it js~becayse, ss many fxiends

have said, we will not be here perma-
nently—~the misuse of the provisions
of preventive detention cannot be to-
tally ruled out, notwithstanding the
so-called adequate safeguards. In his
speech, the Law Minister has said
that they have provided safeguards
and that they have reduced the de-
tention from 3 months to 2 months
but that as a matter of principle,
preventive detention law should be
there. 1 ask the Minister whether he
agrees. or does not agree, on the nece~
ssity for the detention of a perron
without frial and without charges.
Then alone your argument mn  your
speech, wherein you had stated: I
have given adequate safeguards, will
prevail, Otherwise it would mean that
you are also one for having preven-
tive detention. 1 should say with all
the emphasis at my command that
this will be misused by the police.
(An ¥Hon Member: Not the police,
but the ministry). I am saying that
the provisions for preventive detention
must be totally removed so that the
citizeng of India can carry on their
political and other activities without
any fear or apprehension of being
made the victims of prevention law.
If the government wants to make one
exception, 1 may say that it may be
for foreigners omly, not for Indian
citivens, It should be deleted. I be-
lieve the amendments moved by hon.
Members are properly worded and
the hon. Minister would not take the
shield that the wording is not proper.

SHRYI A. K. ROY: 1 have given
an amendment for complete deletion
of this clause 3. It is in this clause
where the cat is out of the bag; we
can know and we can see the real
character. . (Interruptions) Who is to
bell the cat—that §s the problem. I
hope all the Members from this gide
and that gide will not behave like rats
and will bell the cat. The cat is git-
ting on the Treasury Benches. After
hearing so many big things and good
words and solemn promises about hu-
man rights charter, rights of minori-
ties and what not, we have to this:
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anti-climax, three months had been
brought down to two months If that
18 your total performance reducing
three months to two month what was
the use of telling all those things?

You should not have said all those
things (Interruptions) They have
written 1n  their mamfesto repeal

MISA, release all political detenus, re-
view of other unjust laws I know
Mr Shant; Bhushan used to be a very
prominent lawyer, of course he was
not a Minister then We used to hear
his name from )ail because he was
arguing those cases From that posi-
tion he has now come to this position
What 15 the defimition of unjust laws”
He said that we should remove un-
just laws I am not talking of imple-
mentation Police will do this thing or
that thing I say every preventive
detention law 1s an unjust law,
every detention without trial deten-
tion without giving an opportunity
to the person to defend himself 13 an
unjust law You are committed be-
fore the people to remove 1t If you do
not do 1t, it will be breach of trust
with the people And I think people
will not forget or forgive you Do not
think that you alone are capable of
anstituting commissions against some-
body A time will come when some-
body else also will institute commus
s10ns against you You know what the
previous government did DIR
MISA, Preventive Detention Act That
18 not the last word The last word
of history 1s something else I can
tell Shr1 Shant:1 Bhushan that history
takes special pleasure in throwing the
rulers of today into dustbins of to-
morrow Be prepared for that when
you come with this clause 1 am glad
in gne gense that it is proved cur
contention that no class soctety no
class government can give total free-
dom to the people After all what 1s
the Janata Party? The Congress Party
is bourgeois, landlorg party, the
Janata Party is kulak.traders party,
that is the only difference Not even
bourgeois, they are yet to be bour-
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geois They are a traders’ and ‘kulaks’
party with good fellows like my good
frienq Shri Ugragen and some others.
(Interruptions) The Law Minster is
all right in stating that it is obligatory
and the duty of the Government to
provide work and garhful employment
to the people But no capitalist so-
ciety can give i1t because unemploy-
ment 18 the lever by which they con-
trol the wage scale If there is no un-
employment, no capitalist system can
run This is the basic principle of
the capitalist system

Similarly no class society or class
Government can give total treedom
to the people This intrumon of caluse
3 18 proof of the fact that even Mr
Shanti Bhushan being Law Mmster
cannot provide us even prima facie or
apparent justice When a person 18
facing trial even in an ordinary court
of law he does not get justice because
various ways, various techmcalities
are there Variousg pulls pushes and
connections are there The money fac-
tor plays a big part there also and
they cannot get justice But even
prima facie or apparent justice thi>
system cannot provide This exposes
the very class character of the Gov-
ernment I can give this advice to
the Law Mimnster The disparty 1n
income the political sources and con-
nections with the judiciary are %
much that even without resorting to
this type of thing you can behind
the sceneg exploit and dominate over
the poor Np difficulty would be there
So you need not have come with
this and exposed yourself This is my
advice to Mr Shanti Bhushan that
even by using your own conventional
law, you can do it Even that is suffi-
cient You need not resort to this kind
of thing
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alone, but many of us; many on this
aide have been victims of the preven-
tive detention law m our country. In
accordance with the electoral promise
gwen by the Janata Party, this pre-
ventive detention law should go away.
But, unfortunately it iz being re-mn-
troduced While it wag agsured
that there would be no preventive
detention law, now the only change
which has been made is that the
period of detention hag been reduced
from three months to two months

SHRI RAM JETHMALANI Even
that 15 not right, that period 15 only
for referring it to the Adwvisory
Board

SHRI CHITTA BASU The Adwi-
sory Board will merely examine the
Teport given by the police officer, or
the bureaucrats Naturally, as in the
past, the Advisory Board would gene-
rally advise the continuation of the
detention, without going into the facts
or examining the facts So, the
provision about the Advisory Boards
does not materially change the situa-
tion These Advisory Boards were
there in the past, they will be there
in the future, but we do not expect
any matenal change in the decisions
of the Advisory Boards Of course, it
18 mentioned here that the Adwvisory
Boards will consist of sitting Judges
or persons who are qualified to be
appointed as Judges, but that does
not mean any change

The question before the Govern-
ment is whether the ordinary laws of
the country are not sufficient and ade-
quate enough to curb the economic
offences, or offences likely to be com-
mitted by anti-social elements I am
glad to note that many members,
particularly  Shri Jethmalani, have
eloguently established thig fact that
there are adeguate provisions in the
ordinary laws of the land by which
the anti-socia) elements snd economic
offenders can be firmly dealt with

It that is the position, then the
question arises why the preventive
detention; law is being retained. The
only purpose is to  apply it against
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democratic movements, against the
perties of the gppomtion This is
Quite clear Even under the Janata
Government, this kind of preventive
detention law was enacted recently
in Madhya Pradesh, not to curb the
activities of anti-social elements, not
to curb economie offences, but to deal
with the strikers of the State Elec-
tricity Board I have a chart with
me which shows that even today therc
are six different States in the country,
which have got preventive detention
laws They can have preventive de-
tention laws only hecauge of the exis-
tence of article 22 in the Constitution
of the country Thig becomes a
derivative source Because of article
22, the State Legislatures are entitled
to have this kind of preventive de-
tention law

My amendment seeks to remove
that particular provision which pro-
vides for the preventive detention
laws from the Constitution itself I
hope the hon Minister will remove
this blot from the Constitution itself
and ensure the rule of law and since
you are not permitting me, I am not
extending my speech I think the hon
Mianister will do this m i1mplementa-
tion of the electoral promises

MR CHAIRMAN Mr  Vayalar
Raw1

SHRI VAYALAR RAVI: Mr Saug-
ata Roy will gpeak

MR CHAIRMAN Yes Mr Saugata
Roy

SHRI SAUGATA ROY  Before I
start spealing, I would hke to say
that we expect that in calling the
names you will give preference to
those who have not been called ear-
Her 1 am sorry that that practice
has not been followed It will be bet-
ter

SHRI DINEN BHATTACHARYA:
Why not serially?

SHRI SAUGATA ROY: Ome man
whose name 15 not in the amendment
lst has been celled .

MR CHAIRMAN., I may say, not
one, there are many who have been
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called, There is a list with me already
and I am proceeding according to
that. (Interruptions).

SHRI VAYALAR RAVI: We have
given fifteen amendments. We can
speak about hundred times, Don’t
bother.

MR. CHAIRMAN: Mr. Saugata Roy.

SHRI SAUGATA ROY
pore): I would like to speak about
clause 3 of the 45th  Constitution
Amendment Bill and I would like to
express my personal views on this
matter, This clause seekg to amend
Article 22 of the Constitution and give
somewhat a new shape to the preven-
tive detention law. I want to say that
on this question I feel very strongly,
personally, that preventive detention
law must go in this country. The Law
Minister has made a very good begin-
ning by belatedly repealing the MISA
which was a much hated Act and
against which the people of this coun-
try voted unequivocally. But as long
as Article 22 remains in the Constitu-
tion, the fundamental rights given in
Article 29 will never be fulfilled and
that is why, it is my strong view that
though we have passed thirty years
as independent India, it is surprising
that in this country there iz a logie,
the administrators logic. The Cong-
ressmen who fought for the freedom,
when they became the rulers, when
they framed the Constitution, they
brought in this clause of preventive
detention ijn the Constitution, The
Opposition people were jailed. The
Janata Party people were in jail due
to preventive detention laws. But
when they become the rulers, they
bring in, they keep in some form or
other the very same preventiv deten-
tion laws. I say the Emergency has
been a dramatic experience for this
country, a very difficult experience
for a country which is only thirty
years old as a free counrty and after
thirty years, one chapter hLas been
closed. That chapter has been closed
with the end of the Internal Emer-
gency in March 1977 and a new chap«

2212 LS—12,
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ter has started. A multi-faceted cha-
racter is emerging in the whole of
the country, It can be now taken for
granted that.....

AN HON, MEMBER: It is now 7
O'clock, He can continue tomorrow.

MR. CHAIRMAN: Let him finish.
He will take two or three minutes
more,

SHRI C. K. CHANDRAPFPAN: Haif
an-hour discussion hag to be started.

MR. CHAIRMAN: I know that (In-
terruptions)

SHRIMATI PARVATHI KRISH-
NAN: The Speaker has said that
those do who did not participate in
the first reading, can take more time
now,

MR. CHAIRMAN: In two minutes-
he would finish,

SHRI VAYALAR RAVI: The ruls
is that we must take half-an~hour
discussion at seven,

MR, CHAIRMAN: Mr, Saugata Roy,
how long will you speak?

SHRI SAUGATA ROY: I will take
another seven minutes. I have spo-
ken only for about three minutes.

MR. CHAIRMAN: No, you have
taken five minutes,

SHRI C. K. CHANDRAPPAN: On a
point of order. Unless the House de-
cides, you cannot change the half-an-
hour discussion from the scheduled
time. It is stipulated in the order pa-
per that at 7 O'clock we will take up
the half-an-hour discussion,

19.00 hrs.

MR, CHAIRMAN: I am not chang-
ing; it is a question of one or two
minutes.

PROF, P, G. MAVALANKAR
(Gandhinagar): Since my hon. friend
wants to speak for a little longer time
he may be allowed to continue toe
Morrow,
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