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12.37 hrs.
DELHI ADMINISTRATION (AMEND­

MENT) BILL*

THE MINISTER OF HOME AFFAIRS 
(CHAUDHURI CHARAN SINGH): Sir,
I beg to move for leave to introduce 
a Bill to amend the Delhi Administra­
tion Act, 1966.

MR. DEPUTY-SPEAKER: The
question is:

“That leave be granted to intro­
duce a Bill to amend the Delhi 
Adminisration Act, 1966.”

The motion was adopted.

CHAUDHURI CHARAN SINGH:
Sir, I introduce the Bill.

STATEMENT RE. DELHI ADMIN IS- 
TRATION (AMENDMENT) ORDI­

NANCE

THE MINISTER OF HOME 
AFFAIRS (CHAUDHURI CHARAN 
SINGH): With your permission again 
I beg to lay on the Table an ex­
planatory statement (Hindi and 
English versions) giving reasons for 
immediate, legislation by the Delhi 
Administration (Amendment) Ordi­
nance, 1977.

12.39 hrs.

DISPUTED ELECTIONS (PRIME 
MINISTER AND SPEAKER) BILL*

THE MINISTER OF LAW, JUSTICE 
AND COMPANY AFFAIRS (SHRI 
SHANTI BHUSHAN): I beg to move 
for leave to introduce a Bill to pro­
vide for authorities to deal with dis­
puted elections to Parliament in the 
case of Prime Minister and Speaker of 
the House of the People and for matters 
connected therewith.
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MR. DEPUTY-SPEAKER: Motion,
moved:

“That leave be granted to introduce 
a Bill to provide for Authorities to 
deal with disputed elections to Parlia­
ment in the case of Prime Minister 
and Speaker of the House of the 
People and for matters connected 
therewith.”

I have received notice from three 
Members and I will allow those three 
Members to speak.

SHRi SHYAMANANDAN MISRA 
(Begusarai): Mr. Deputy Speaker, Sirr 
I am rising to express certain doubts 
and misgivings about this measure. 
And if the hon. Law Minister succeeds 
in removing those doubts and mis­
givings, I will not finally oppose this 
motion. But at the moment the posi­
tion is that it seems to me quite obvious 
that this measure is contrary to the 
spirit of Article 14 of the Constitution 
which provides for equality before law. 
At the same time I am not able to 
understand why the present Govern­
ment should be as keen as the previous 
government was that a Member when 
he or she becomes the Prime Minister 
he or she should be considered as a 
different amimal to be treated in a 
different, kind of zoo. That is the 
position which is, frankly speaking, not 
very clear to me. That the present 
government should subscribe to that 
principle, as did the earlier govern­
ment, is on the face of it strange. I 
have no doubt, Mr. Deputy-Speaker, 
that my government is as much com­
mitted to the salutary principle of 
eqmUty before law as any one of the 
members C)f the party is. At the same 
tinv\ I realise that ihey have certain 
difficulties to contend with at the 
present moment which they may not 
have in the future. But I venture to 
think that there could be some other 
alternatives before the government.
It is also quite clear—it does not require 
any reiteration to the hon. Law Minis­
ter.'—that our election manifesto states
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that we shall ensure that all indivi­
duals including those who hold high 
offices are equal before law.

Whati is the concept of equality be­
fore law? Is it being sought to be 
observed in this case? These are the 
crucial questions before us.

Equality before law means that among 
equals the law should be equal and 
should be equally administered; that 
is, likes should be treated alike. Are 
we not as Members alike? I do hope 
that the hon. Law Minister thinks that 
we are all alike and that he would 
certain by do something 1o undo the 
grave wrong that has been done to the 
Constitution. I would have been happy 
if the hon. Law Minister had made it 
clear in the statement of objects and 
reasons itself that the ultimate 
objective of the government was to 
clear the position in this regard, name­
ly, it could not subscribe to the idea of 
placing the Prime Minister above law.
I do not think that there could be any 
objection to the ultimate objective of 
the hon’ble Law Minister being made 
clear in the statement of objects and 
reasons itself; nothing came in the way 
of its being mentioned in the statement 
of objects and reasons. Even 
so I do hope that even at this point 
of time, the non. Law Minister would 
come forward, if not today, tomor­
row, with a Bill to repeal Article 
329 of the Constitution. I would now 
be coming t3 certain other points. 
But before I do so I would like to 
emphasise that the special privilege 
in favour of an individual continues 
to disfigure the Constitution; and  ̂ it 
does do away with tne salutary prin­
ciple of equality before law. We 
should like the hon’ble Law Minis­
ter to make it clear to the House 
and to the world that he and this 
government do not subscrible to the 
principle that the Prime Minister 
can do no wrong, that the Prime 
Minister should be treated in 
a different category altogether. How­
ever, I do realise, as I said earlier, 
that the government is placed in a 
difficult predicament because of the

amendment of the Constitution and 
there is not sufficient time to undo 
the wrong that has been done to the 
Constitution. The Constitution now 
requires that a special authority 
shall be provided to try election 
cases relating to the Prime Minister 
and the Speaker and that authority 
was sought to be provided by an 
ordinance. It is also clear to me 
that this Bill is a substantial impro­
vement upon the ordinance that had 
been promulgated by the earlier 
government because the earlier gov­
ernment had tried to institute a kind 
of tribunal which was unheard of in 
judicial history. There was to be a 
congery of persons to try out election 
cases relating to the Prime Minister 
and the Speaker. This Bill seeks 
to eliminate non judicial elements 
from the tribunal and this provides 
for the matter to be referred to a 
judicial tribunal. To that extent, it 
is an improvement upon the ordin­
ance that was promulgated by the 
former government in February. But 
my submission to the government 
ajnd thef hon’ble Law Minister is 
that they should tal:e early steps to 
undo the wrong that has been done 
to the Constitution and to the sacred 
principle of equality before law.

Now a question may he asked : If
you do not provide for an authority, 
would there be a vacuum in law? 
If the ordinance was allowed to lapse, 
would there have be2:1 a vacuum or 
chaos in law? If that i.i so. that 
position has to be taken into account. 
But to my mind, there could not have 
been any vacuum, although I am 
assailed by a doubt, because article 
329 says that no such election shall 
be called into question oxcept before 
such authority not being any such 
authority as is referred to in clause
(b) of article 329. Clause (b) refers 
to the ordinary tribunals which tiv 
other election cases. That really 
creates a difficult situation, but since 
the hon’ble Minister hapoens to be 
a great expert in law, I would ask: 
if there is a vacuum in law, what 
operates? Would the government be 
called to account for that? Can there



1X5 Disputed Elections APRIL 5, 1977

[Shri Shymanandan Misra]
he a vacuum in 'aw? If there is 
indeed a vacuum in law, is it not 
that somehow the court will have to 
bring itself to accepting the existing 
forum for that purpose? The hon'ble 
Minister should have examined ti e 
position namely, if the ordinance had 
been allowed to lapse, there would 
have been a vacuum so far as the 
authority to try such cases was 
concerned. To my mind, if there 
was a vacuum, it would not have 
been allowed to remain by the court 
and the existing authority would 
have been allowed tQ operate.

Secondly, my doubt is with regard 
to the forum of appeal. If the Chief 
Justice of the Supreme Court appoints 
a judge of the Supreme Court to 
try the cases relating to the hon. 
Prime Minister and the hon. Speaker, 
would not the Supreme Court as a 
forum of appeal be shut out? It 
may not be so. That is also my 
position but let the minister make 
the point clear. Apart from that, 
in accordance with the provisions of 
the amended Constitution, I think 
that any forum 0f appeal i.' ruled out 
in this case. I am now taking a 
different position altogether. I am 
not merely taking the position that 
since the tribunal would be appointed 
by the Chief Justice of India from 
amongst the judges of the Supieme 
Court, the Supreme Court cannot be 
a forum of appeal; I am also taking 
into account the provisions of article 
329 of the Constitution as it .stands. 
Is not any forum of appeal com­
pletely ruled out according to article 
329? Should the position bo allowed 
to remain as it is? Could not a 
forum of appeal have .:een provided 
for? Perhaps the Constitution comes 
again in the way. Has the hon'ble 
minister examined whether there 
would be a forum o- appeal in the 
matter of these election cases? These 
are some of my doubts and I hope 
the minister will clear them.
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Special Provisions as 1o elections 
to Parliament in the case of Prime 
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^  3THWT ^ 3 2 9 (^ )  Vt cTcVTW
T^1 +<.>1 % ?TFT% jt o  + (* h ^hi

^ ftiT f̂t irft ■Hi’^idl ^ f%
?ft ' J f W t  ^>T «ft  in im  ^  d ti*i  f w ^ ^ T
tl'fiiC ^  ^I’M ^fTT ■'iif^*i) 'jimi ftr
t o w t  % jpfr f¥ f^r qRPf̂ Td 

it fR- ^?r s r  t|  t  i ^ r
^ r fr  <Mal JTf f f  t  %
HFf ?TT®r W t  fe r  r̂ 329(tT)
^ t M t^r gT r̂r «fqtn>i ?r?rt?R 

«ft !TRT T̂f̂ TT qj | ^  TRRT- 
hi^hI >r̂ t fR ft i î h i i  ^— srnR 
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13.00 hrs.

SHRI HARI VISHNU KAMATH 
(Hoshangabad): I rise on a pci»t
of order. I fail to understand why 
the Janata government should con ­
tinue to hold the babies, or rather, 
the ugly ducklings of the predecessor 
government. (Interruption) I invite 
attention to Article 123 of the Cons­
titution, clause (2), Government 
could easily have found a way out o f  
the course that they have adopted this* 
morning—an unhealthy and undesir­
able course for the Janata government 
to adopt. The Memorandum under 
Directions 19A and 19B supplied along 
with the explanatory statement laid 
on the Table along with the Bill states 
that the ordinance was promulgated 
by the President on the 3rd February 
1977. Now the present Bill seeks to 
replace the said Ordinance with 
certain modifications. Now, is that 
the only way open to the Government? 
Could Government not have taken 
recourse to articlo 123, clause (2), 
which would have easily helped them, 
without holding this baby before 
Parliament, this new Parliament, this 
Janata Parliament? Clause (2) says:

“An Ordinance promulgated 
under this article shall have the 
same force and effect as an Act of
Parliament but every such Ordin­
ance;—

(a) shall be laid before both 
Houses of Parliament and shall 
cease to oper*Ue at the expiration 
of six weeks from the reassembly 
of Parliament, or, if before the 
expiration of tha* period resolu­
tions disapproving it are passed 
by both Houses, upon the passing 
of the second of those resolutions; 
and1’

The latter part of above does not 
apply. Further, part (b) says:

“ (b) may be withdrawn at any 
time by the President.”

This is very very helpful. If they 
had taken it very seriously and if part
(a) is not acceptable, they could have
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•advised the President to withdraw 
the ordinance to restore the status quo 
ante prior to emergency. j would like 
the Law Minister to throw light on this 
tnatter.

SHRI SHANTI BHUSHAN: Mr.
Deputy-Speaker, Sir, I am very happy 
that this matter has been raised by 
the bon. Members, Shri Shyamnandan 
Misra, Shri Sharad Yadav and Shri 
Madhu Limaye and a point c f order 
by Shri Kamath also.

I would like t0 say with all the 
emphasis at my command that the 
Government is totally opposed to the 
whole of article 329A. The Govern­
ment is fully committed to restore 
p absolute equality between the Prime 
Minister and the Speaker on the one 
hand and all the other hon. Members 
of Parliament on the other hand. The 
Government believes tnat in all these 
matters the principle of equality is so 
basic and an integral part of demo­
cracy that without this equality no 
democracy can really succeed in this 
-country.

But the hon. House would appreciate 
the difficulties and the constraints 
under which the present Government 
has to function today for a ccrtain 
period, on account of the things done 
by the previous government earlier. 
As the House is aware, article 829A 
was enacted under very very unfor­
tunate circumstances in August 1975.
I am, however, very happy that a 
part of that article 329A, namely, 
clause (4), was found to be so opposed 
to the basic structure of the Constitu­
tion that it was struck down by the 
whole Supreme Court. But, so far as 
the other clauses were concerned, 
namely, clauses (1), (2) and H), the 
Supreme Court d?d not get any oppor­
tunity in that case to pronounce upon 
with the result that those clauses are 
still in existance in the Constitution of 
India.

Now this Ordinance was promulgated 
by the previous Government is in

Speaker) Bill
accordance with the requirements o f 
article 239A. I would just read out 
as to what the requirement of article 
329A is. That article says:

“ (1) Subject t0 the provisions of 
Chapter II of Part V except sub­
clause (e) of clause ( 1 ) of article 
102, no election—

(a) to either House of Parlia­
ment of a person who holds the 
office of Prims Minister at the time 
of such election or is appointed as 
Prime Minister after such elec­
tion;

(b) to the House of the People of 
a person who holds the office of 
Speaker of that House at the time 
of such election or who is chosen 
as the Speaker for that House 
after such election;

shall be called in question, except 
before such authority. ..

—now what follows is very im­
portant—

“not being any such authority as 
is referred to in clause (b) of article 
(329) or body and in such r.w.uirer 
as may be provided for by or under 
any law made by Parliament and 
any such law may provide for all 
nthe’* matters relating to doubts and 
disputes in relation to such election 
including the grounds or which
such election may be questioned” .

So that, so long as the constitutional 
amendment was on the statute-book, 
the position was that neither Parlia­
ment, nor the President in exercise of 
his ordinance-promulgating authority, 
could again provide for the same
authority, because it was expressly 
said, “such authority (not being any 
such authority as is referred to in 
clause (b) of article ~29)” , which 
means that the High Court to which 
the election petition has to be present­
ed against other Members of Parlia­
ment has been ruled out. So, while
the Government was very keen that
the position of absolute equality must
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be immediately restored between the 
Prime Minister and the Speaker on 
the one hand the other hon. Members 
on the other hand, this constraint 
imposed by article 329A came in its 
way.

Government wants to introduce a 
Bill for the total and complere lepeai 
of article 329A, and I would appeal 
to the Leader of the Opposition as 
well as friends on the other side to 
help us in establishing this equality 
between the Prime Minister and the 
Speaker on the one side and the other 
Members of the House on the other. 
This Bill, I hope, would be introduced 
very early.

The Ordinance which had been 
issued by the previous Government 
provided that in the case of the Prime 
Minister and the Speaker, the autho­
rity to decide the dispute about the 
election would be a kind of a parlia­
mentary committee consisting of three 
representatives of the Lok Sabha, 
three representatives of the Rajya 
Sabha and three nominees of the 
Government. The public sentiment 
was that such an authority would not 
command the confidence of the public. 
The o p t i o n  before us  w j s  to s u b s t i t u t e  
some authority other than the High 
Court, because that was prohibited 
by the article itself, and we thought 
that if we could not substitute a High 
Court as the authority as in the case 
of other Members of Parliament, we 
must not substitute an inferior autho­
rity, but might substitute a superior 
authority. That was the reason 
behind this provision and we thought 
that as we could not have any autho­
rity other than a Judge, we would 
have a permanent sitting Judge of the 
Supreme Court to be nominated by 
the Chief Justice.

Shri Shyamnandan Mishra raised a 
point that the Ordinance could have 
been withdrawn under article 123(2)
(b ). There is no doubt that it could 
have been withdrawn, but if it had 
been withdrawn and no other Bill had 
been introduced, there would have

been a vacuum. Shri Mishra appears 
to be under the impression that if 
there was a vacuum, the courts would 
perhaps have formulated some kind 
of a remedy, the High Court perhaps 
might have entertained a petition 
against the Prime Minister or the 
Speaker. I am very sorry to say that 
that would not be the legal position in 
the face of the clear provision in 
article 329. So, if the Ordinance had 
been withdrawn or allowed to lapse, 
the position would have been exactly 
the reverse of what the hon. Member 
contemplates, namely, we would have 
been open to the charge that by 
allowing the Ordinance to lapse, while 
we are not restoring and cannot con­
stitutionally restore the authority of 
the High Court to question the elec­
tion of the Prime Minister and the 
Speaker, we are eliminating even such 
authority as was provided by the 
Ordinance, and it would have been 
said that the election of the Prime 
Minister and the Speaker could not be 
questioned before any forum. So, some 
forum had to be provided. A vacuum 
should not be allowed to come in. 
Therefore, we have, within the con­
straints of the Constitutional provi­
sion, provided for a Supreme Court 
Judge. There cannot be any possible 
objection to that.

But, at the same time, we would 
like the judge of the High Court to 
be substituted as quickly as possible 
and therefore that Bill would be in­
troduced. Another point which has 
been raised is about the appellate 
forum. Now care has been taken 
that here a Supreme Court judge who 
would be nominated by the Chief 
Justice, would not be deciding the 
election petition. It would be the 
authority constituted by a notifica­
tion of the President. But the autho­
rity will be that sitting judge of the 
Supreme Court who is nominated by 
the Chief Justice with the result that 
he would be functioning as the autho­
rity, and since that authority would 
be a judicial authority, it would be 
disposing of judicial disputes, judi­
cial controversies. Therefore, the de­
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cision of such an authority would be 
questionable by an appeal to the 
Supreipe Court under Article 136 of 
the Constitution.

Just as in the High Courts, some­
times a matter is decided by a single 
judge of the High Court, and even 
though a High Court judge has dis­
posed of a matter, an appeal lies in 
the High Court itself before two jud­
ges or a large number of judges, the 
legal position would be that in regard 
to this single judge of the High Court 
who would be deciding a dispute as 
an authority constituted, an appeal 
would like against the decision of 
that single judge of the Supreme 
Court before the Supreme Court as 
such under Article 136 of the Consti­
tution.

I hope that with this clarification, 
any doubts in the matter anywhere 
in the country, which might other- 
v/i.--'; have been there and the p-oint 
which had now been so pointedly 
raised, would be completely set at rest 
and we shall get the co-operation of 
the entire House in our firm resolve, 
as quickly as possible, to put the con­
st it 11 lion a 1 position on a sound foot­
ing which is in the fitness of things in 
a democratic country.

MR. DEPUTY-SPEAKER: He has
answered all the points. Has he leave 
of the House to introduce the Bill?

SHRI SHYAMNANDAN MISHRA: 
One point remains to be clarified. 
According to the provision of Article 
32S of the Constitution, the appeal is 
perhaps not eliminated. I want to 
know the clear position. It appears 
to me—On a cursory view of Article 
329; as the Bill was circulated amongst 
us this morning and we did not have 
enough time to go Into it—in accord­
ance with the provision of Article 329, 
that the appeal is not barred.

SHRI SHANTI BHUSHAN: In fact, 
earlier also, before the High Court

was designated as the authority to 
deal with the election petition, the* 
House would recall that there used to* 
be a tribunal to decide election peti­
tions. At that stage, this very ques­
tion had been raised in High Courts 
and the matter had ultimately gone 
to the Supreme Court and arguments 
had been advanced that because Arti­
cle 329 contemplated no authority 
other than the authority laid down 
under Article 329, it would alone de­
cide the election disputes. There­
fore, that had ruled out either the 
writ petition in the High Court 
against the decision of the election 
tribunal or an appeal to the Sup­
reme Court under Article 136. But 
the Supreme Court had decided on 
that question that Article 329 did not 
rule out the constitutional power of 
the Supreme Court to entertain a writ 
petition against the decision of the 
election petition or the power of the 
Supreme Court under Article 136 to 
entertain the appeal against the deci­
sion of the tribunal. There is no 
reason to think that the Supreme 
Court will not take this in view.

MR. DEPUTY-SPEAKER: The
question 5s:

“That leave be granted to intro­
duce a Bill to provide for authori­
ties to deal with disputed elections 
to Parliament in the case of Prime 
Minister and Speaker of the House 
of the People and for matters con­
nected therewith.”

The motion was adopted.

SHRI SHANTI BHUSHAN: I intro- 
ducet the Bill.

STATEMENT RE: DISPUTED ELEC­
TIONS (PRIME MINISTER AND 

SPEAKER) ORDINANCE

THE MINISTER OF LAW, JUS­
TICE AND COMPANY AFFAIRS 
(SHRI SHANTI BHUSHAN).. I lay

tlntroduced with the recommendation of the Vice-President acting as Presi­
dent.


