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CALLING ATTENTION TO MATTER
©OF URGENT PUBLIC IMPORTANCE

JINQUIRY INTO THE ALLEGATION BY A GOV-
ERNMENT SERVANT AGAINST A MINISTER
OF PONDICHERRY AND THREE OTHERS

SHR1 VAYALAR RAV1 (Chirayin-
kil): I cail the attention of the
Minisier of Home Affawrs tp the fol-
lowing matter of urgent public im-
portance and request that he may
make a statement thereon:—

“The reported decision of the
Governor of Tamil Nadu to order
an inquiry into the allegation made
by a Government servant against a
Minister of Pondicherry and three
others without seeking the opinion
of the Cabinet of Pondicherry.”

THE MINISTER OF STATE IN
THE MINISTRY OF HOME AF-
FAIRS (SHR! DHANIK LAL MAN-
DAL): Sir,

Shri Prabhu Das Patwari, the Gov-
ernor of Tamil Nadu had been ap-
pointed as Administrator Pondicherry
under Article 239(2) of the Constitu-
tion during the absence on leave of
Shri B. T. Kuikarni, Lt. Governor of
Pondicherry. According to information
received from the Government of
Pondicherry, one Miss Radhabai, an
Assistant Director in the Local Admi-
nistration Department Pondicherry,
had addressed a representation to the
Administrator Pondicherry, levelling
charges of molestion by certain per-
sons named in the representation in-
cluding a Minister. On 22nd July.
1978, the Administrator passed an
order on the said representation that
a Judicial Officer of the rank District
Judpe be appointed to hold an inguiry
into the allegations of attempt to mo-
lest her.

" According to the information fur-
_nished by he Government of Pondi-
_«<herry no notificatlon appointing any
© Judicial Officer to hold the inquiry
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hubeenuwsdlow. A further re-
port is awalited from the’ Govmment
of Pondlchierry,

SHRI VAYALAR RAVI: M. De.
puty-Speaker, Sir, at the outset I
want to make it very clear that 1 go
not want to go into the merits of he
case but only into the Constitutional
problems of impropriety and other
Constitutiona: prog.c.as gl anse in
the matter. [ =isq want ‘0 make it
clear that 1 am pot in a position to
pay any compliment tp the Govern-
ment b Pondicherry for its perform-
ance. By this reported Order of the
acting Administrator of Pondicherry,
a new situation has been created. Ac-
tually, Mr. Patwari, the Governor of
Tamilnadu was acting as Lt. Governor
according to Act 239 [Here the Gov-
ernment have gquoted Art. 239(2) in
the letter]. This order that has
been issued was an order for an en-
quiry against a Minister by a Magis-
trate, and that created very long-
range politica] repercussions because
of the present political conditions of
India. Also, it is a real threat to our
federalism and the flexibility of the
Indian Constitution.

Now, what is the status of a Lt.
Governor? It is almost the same as
that of a Governor of a State—with
the exception of the Gavernor of As-
sam and some border Union Territe.
ries. This august House had the pri.
vilege of discussing this matter of the
constitutional problem of the status
of a Governor, early in 1967 when ab
eminent Parliamentarian Shri Nath
Pal raised the issued on the Eloor of
the House in November 1977, Shri
Nath Pal had raised three very imp-
ortant and pertinent points, namely,
what is the, constitutiona) status of
the Governor, the power of discretion
of the Governor and the mode of ap-
pointment of the Governor. This hws
been debated in the House snd, on
that occasion, the peovle who suppot-
ted Mr. Nath Pal were gitting on this
side. Today they are.sitting on Ahe

.other side. But what sre they deing?

They are doing the same thing.. .-
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cussion wag going on in the Consti-
tuent Assembdly, one of the hon. Mem-~
bers of this House, Shri Hari Vishnu
Kamath, relevently raised a question
Shri Kamath had asked this question’

“If mn any particular case, the
President does not act upon the ad-
vice of his Ministers, will that be
tantamount to a violation of the
Constitution and will he lLable to
impeachment?"

Dr, Ambedkar gave the reply’

“There is not the slightest doubt
about it.”

This is the status of the Preadent
Further, Mr. Kamath said:

“There will be two conglicting
suthorities within the State: ong 13
the Premier, whom under this Cons-
titution which we are considering
today, we have invested with exe-
cutive autharity so far as the State
is concerned; and the other {s the
Governor who, though the Consti-
tution does not confer on him very
substantial powers end functions,
will arrogate much” to himself, be-
cause he will say that ‘T have been
elected by the people of the whole
province and as such, I am persona
grota with people and not the Chiet
Minister'....”

This was the debate. The question
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Mr. Kamath said furthes:

“. ... Therefore, there will be in
the administration of the province
at every trun—if not at every trun,
then very often—points of conflict
or friction between the elected Gov-
ernor and the elected Chiet Minis.
ter Therefore, I think we have
done very wisely in deleting or mn
doing away with the system of
election for the provincial Gover
nor.”

Therefore, 1t is very clear that their
opinion was that the Governor should
not be elected, he should only be ap-
pointed as Head of the State. This
has been supported by Dr Alladi
Krishnaswam; Iyer, if I can quote
him

MR  DEPUTY-SPEAKER. You
quote only the relevant portion

SHRI VAYALAR RAVI: I am
quoting only the relevant portion Lt.
Governor 18 on par with Governor
It is an important Constitutional mat.
ter. The Prime Minister is here. So,
1 want to have this matter cleared, I
will take only a few minutes.

DR. Alladi Krishnaswamy Iyer ob-
served:

« _.I# the Governor is properly
functioning as the Constitutional
head, the expenses involved in go-
ing through the process of election
are out of al} proportion to the po-
werg vested in the Governor under
the Coénstitution. There is also the
danger of the Governor who has
been elected by the people at large
getting into @ clash with the Premier
(Chieg Minister)y and the Cabinet
responsible to the Legislature which
itself hag been elected on the basis
of universal suffrage.

“On the whole, in the interest of
harmony in the interest of good
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appointed by the President with the
convention growing up that the
Cabinet at the Centre would also be
guided by the advice of the provin-
cia] Cabinet.”

It is very clear that the makers of
the Constitution, very great and emi-
nent jurists, assembled here in this
august hall, decided that the Gover-
nor will only be a head of the State,
he should not act on his own and that
he should act only on the advice of
the Chief Minister and the Council of
Ministers,

This question was raised here also
on the floor of the House and the then
Home Minister, Shri Y. B. Chavan,
made clear the stand of the Cor;gress
Party which was then in power in

those days. I quote what Mr. Cha-
van said.

. This is what Mr. Chavan said:

“I can tell very clearly that neither
the Law Ministry nor the Home
Ministry believes that the Governor
has a right to summon the legisla-
ture, we have never said that. There
he cannot use his discretion.
Naturally, he has to accept the ad-
vice of the Chief Minister.”

This is the position taken by the Con-
gress those days that the Governor
should not act on his own, he should
be only guided by the advice of the
Cabinet. This has also been made
amply clear by Dr. Ambedkar while
replying to certain points.. . ..

SHRI C. SUBRAMANIAM (Palani):
It is an accepted fact.

MR. DEPUTY-SPEAKER: Why go
into all those facts?

SHRI VAYALAR RAVI:
to strengthen my point.

Only just

I think the position is very clear.
Now what comes? The point that

comes here is about the status of the -

Lt. Governor, It is governed by See.
44 of the Government of Union Terri-
tories Act, 1963. He cannot go beyond
that at all He completely comes with-
in the purview of Sec. 44 Part IV of
the said Act. I quote w1th your per-
mission.

“44(1) There shall be a Council
of Ministers in each Union territory
with the Chief Minister at the head
to aid and advise the Administrator
in the exercise of his functions in
relation to .matters with respect to

which the Legislative Assembly of

the Union Territory has power to
make laws except in so far as he is
required by or under this Act to
act in his discretion or by or under
any law to exercise any judicial or
quasi-judicial functions:

Provided that in case of difference
of opinion between the Administra-
tor and his Ministers on any matter,
the Administrator shall refer it to
the President...

This is very important.

..shall refer it to the President
for decision and act according to the
decision given thereon by the
President, and pending such decision
it shall be competent for the Ad-
ministrator in any case where the
matter ig in his opinion so urgent
that it is necessary for him to take
immediate action, to take such
action or to give such direction in
the matter as he deems necessary

There may be some amendments
Only 2 or 3 amendments. That came
later. We ourselves passed them. That
was regarding the border States.

The hon. Minister in his statement
says that he hag acted wunder
Art. 239(2). Art. 239(2) never comes.
Art 239(1) says:

“Save as otherwise provided by
Parliament by law, every Union
territory shall be administered by
the President acting to such extent
as he thinks fit, through an adminis-
trator to be appointed by him with
such designation as he may specify.”
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() Notwithstanding anything con-
tained in Part IV, the President
may appoint the Governor of a State
as the administrator of an adjoining
Union territory, and where a Gover-
ner is so appointed, he shall exercise
his functions as such administrator
independently of his Council of
Ministers.”

Here the reference {o the Council of
Miristers is to the Council of Minis-
ters of Tamil Nadu. I agree. But
when he is functioning as an adminis-
trator, he comes within the purview
of Sec. 44 of the Government of Union
Territories Act. He is bound by the
advice of the Council of Ministers of
Pondicherry. So Art. 239(2) is not
applicable and the stand taken by the
hon. Minister is absolutely baseless
and connot be sustained.

Then coming to the poini of discre-

MR. DEPUTY-SPEAKER: Now, you
will have to end.

SHRI VAYALAR RAVI: Can he use
the discretion? What are the discre-
tionary powers? His discretionary
powers are limited and they are com-
pletely limited. I can quote any num-
ber of authority on the subject, either
Basu or Seervai or even Supreme
Court Judgments, I can quote. M.
Shanti Bhushan knows. The discretion
is limited. It is not unlimited. Even
Dr. Ambedkar has said it in the Con-
stituent Assembly that the discretion
is limited. I can quote other authori-
ties also but for want of time, I will
not do that. I hope the Law Minister
will agree with me that even accord-
ing to the judgment of the Supreme
Court this discretion is limited. They
only said that the Governor of Assam
may have some discretionary powers
because there are border Union Terri~
tories. This discretion in regard to
Goa and Pondicherry is not unlimited.
It is limited for a specific purpose.
You will agree with me.

Now, here is a statement by the
Chief Minister of Pondicherry. I quote
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from the Hindu, a very very responsi-
ble and leading newspaper of the
south, It say:

“Mr. Ramasamy said he felt that
the order reported to have been issu-
ed by Mr. Patwari had come out

without  consulting him  (Chief
Minister)....”
So, what is the urgency? What is

the discretion here?
the Minister that Governor issued
an order. It is only allegation. What
is that allegation? That was gent by
Miss Radha Bai. Copies sent to
whom? Copies were sent to the
President of India, the Prime Minis-
ter, Defence Minister, Minister for
Parliamentary Affairs, Shri Ravindra
Varma, the Minister for Tourism,
Shri C. M. Stephen and everybody
including Shri E. M. S. Namboodiripad.
I do not want to go into the merits of
the complaint. Here what the Minis-
ter says is: there are allegations
where the Prime Minister has taken
a stand, rightly or wrongly, about the
merit of it, that the allegation cannot
be looked into where there is not a
specific charge. What is the allega-
tion and to whom it is made? Mr.
Deputy-Speaker, Sir, it wil] be in-
teresting to read from the complaint
sent by Miss Radhg Bai. The com-
plaint says ‘Illegal acts of the Lieu-
tenant Governor’. The complaint is
not only against the Minister but it
ig against the Lieutenant Governor
also in protest against the illegal
actions of the Lieutenant Governor,
Home Minister and the Chief Secre-
tary and against the failure of the
Central Government to pull up the
Lieutenant Governor. Therefore, the
complaint is against the Lieutenant
Governor also and the Central Gov-
ernment’s failure. The Hon. Lieu-
tenant Governor of Pondicherry, the
Home Minister of Pondicherry and
the Chief Secretary, al] these people,
are responsible if <she dies. Shri
Mandal made a statement saying that
the complaint has been sent by
Radha Bai, Assistant Director in
the Local Administration Depart-
ment, Pondicherry. She addressed

It is not against
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% reprasentation dated 18th July
to the Administration, Pondicherry
lovelling charges of molestation. This
iz the complaint.

MR. DEPUTY-SPEAKER: You
will have to conclude, Mr. Ravi.

SHRI VAYALAR RAVI; I am
concluding. It was on 315t May that
& complaint was made. It was gone
through by Shri Patwari. Or there
was 5 complaint earlier. The com-
plaint wag against the Lt. Governor
and copies were sent to the President
of India and the Prime Minister
When complaints are made levelling
charges, here, the Acting Administra-

SHR! VAYALAR RAVI: He has
tiken the oath—the Governor of
Tamilnadu has taken the oath—that
the wil} uphold the Constitution. That
hag been violated. The Governor i
only a link between the Centre and
the State, I? he acts Mke this, what

3 are State QGovern-

By €O SO

MR, DEPUTY-SPEAKER: What
is the clarification you want now?

SHRI VAYALAR RAVI; If the
Governor, as gn intrument makes guch
an order, what will happen to the
body politic of democracy in the
country.

MR. DEPUTY-SPEAKER: Your
time is up.

SHRI VAYALAR RAVI: 1 ghall
conclude, Sir. 1 ask clarification from
the Janata Government. I want to
know on what authority the Tamil-
nadu Governor, Mr. Patwari, issued
the order? Second, what is the cem-
stitutional velidity and what will be
its impact on the Indian body politie.
Whethey it will not lead to political
repercussions in the country.

In this background-—as an exems-
placy of your Government—will yeu
recall the Tamil Nadu Governor, Mr.
Patwarl to save Tamil Nadu from the
clutches of this man.

Governor's powers is not very pe-
levant because Governors of States
arp different from Lt. Governors of
Union Territories. Under the Union
Territories Act, there gre distinct pro-
visions which clothe the Lt.
with powers of discretion and this
can fali under those discretionmry
powers. ‘'We are examining the ques-
tion as to how exactly it was
We have, therefore, callgd for
port. Unless 1 go into It very
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The 1it. Govamor repmesents the
Central Government fn Union terri-
tories and, therefore, hag been given
powers The Governor also repre-
sents the Central Government but
Governors have no other powers
under the Constitution as Lt Gover-
nots have If my hon'ble friend re-
fers to the Lt Governor's powers
under the Union Territorieg Act then
he will find that there js g diffc ence
and this js what we are examining
All the legal aspects will be looked
into when the report comes here
Then we will be 1n a position to give
our definite views

1428 hrs

MATTERg UNDER RULE 377

(i) RuroRTED RETURN oF CHINESE
TRAINED UNDERGROUND GUERILLAS

MR. DEPUTY-SPEAKER: Now, we
will take up matters under Rule 377
Mr. Venkatasubbaiah

SHRI A BALA PAJANOR (Pondi-

Rule 377 08

1976 a group of about 26 youths had
crossed over to Tibet under the les-
dership of one Shri Vishweshwar to
take trainng in guerilla wartare.
They were al] Meities (Non-tribal
Manipuris), some of whom are be~
lteved to have returned here some-
time ago with the intention to create
panic and disrupt the law and order
situation ‘to popularise their demand
for an independent Mampur” The
statement of the Education Mmaster
of Manipur 1s that the recent murders
of Policemen and looting of a bank in
Manipur ate no lesg crimes Their
nature indicated the hand of an or-
gamsed group which needed both
arms and money The killing of two
policemen 1n Impha)l with the obvious
purpose of taking awey arms, the
looting of a bank jn the town imme-
diately thereafter, and the subsequent
killing of two more rifiemen neér the
Burma border, which was the pont
of crossing over to the other side by
the underground elements, could well
be lnked up

MR. DEPUTY-SPEAKER Dr.
Vasant Kumar Pandit—not here,
Shri Nathu Singh.

(il) REPORTED LOSS Or LIFE AND PRO-
PERTY CAUSRD BY FLOODs IN SOME
DISTRICTS OF RAJASTHAN

* o owy fem (der) - IS
e, & o o ety & fry 377
¥ wgr Frenfafay araeT qaq ¥ Is@T
wrgat # 1

TACART STTY T AE WA Saw &
gt weft g, et amy, wfy srever wnfy
o fr wr §1 fredr wf ol ¥ wyt
w1y wr oy &y ok Prdy vy & o
warfier % #1 ¥fer oy aw b
Wt o 3x amw e wrl gy Wt

**Not recorded,



