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SPECIAL COURTS BILL--Contd.

MR, SPEAKER: The House 'will
now take up further consideration of
the motion moved by Shri H. M. Patel
on the Special Courtg Bill. Dr. Murli
Manohar Joshi wil] continue his
speech.

the freedom of the person, the free
expression of opinion, the-freedom
of the Press, the right of sssembly,
the privacy of the post, the protec-
tion against house search and arrest
without a legal warrant.” = =~ Ty
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“The first concentration camps
were built. Newspapers inimical
to Ritler were banned, opposition
meetings dispersed, the leaders of
the opposition arrested.”

LU G O

“On 24th March 1933 only 535
out of tota] of 647 Members of the
Reichstag were present. The
absence of some wag unexplained—
they were in the concentration
camps. As a result of Nazi pres-
sure gnd terror, the Reichstag ap«
proved the ‘Enabling Act’, ~ 441
members voting for it. This event
represented the seizure of politi-
cal control by the conspirators.
Wtih the Enabling Act, Hitler be- -
came absolute dictator, Weimar was
dead, democracy strangled.”

- we*sNot recorded.
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“We need hardly say that there i3
no law of limitation for criminal pro-
secutions. Somehow, a few manage
10 be above the law and the many
remain below the law, How? 1 hesi-
tate to state.”

T owgE

“Every system of government re-
wuires that those wielding power
should use it for public good and
should not make it an instrument of
seli-seeking. ALl power ig lke a
trust. Those who derive it from the
people are accountable to show that
4t has been exercised for the people.

" -To repeat what I said recently, abuse
. of guthority by those in power ine-
. .witably causeg mass dillusionment
.and results in public frustration.
Nowhere is it more true than in. a

* democratic set-up because in demo-
-+ .wracy it is the people themselveg who
- entrust power to -those whom they
* . select. Abuse and misuse of authority
. can fgke many forms. It can result
. "Quisition .of: more authority by those
- put in. power and
uuthority. - for-eliminating - political

" .the uge of that -
Sfposents. Such abuse

of authority paves the way to autho=
ritarianism ang dictatorship.™ s
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“Another good reason for upholds.
ing the classification is the legalily of
the State’s power to pick ocut a hectic
phase a hyperpathological period, a
flash flood and treat that gpell alone,
leaving other like offensive periods
well alone because of their lesser
trauma. It is & question of degree
and dimension,
If the law presumably hits the evil
where it is most felt, it is not to be
overthrown because there are other
instances to which it might have
been applied. There is no doctrin-
naire requirement that the legisla-
tion should be couched in all em-
bracing terms,

It may be remembered that article
14 does not require that every regu-~
latory statute apply to all in the same
business; where size {s an index to
the evil at which the law is directed,
discriminations between the large
and small are permissible, and it is
also permissible for reform to take

. one step at a time, addressing itself

to the phase of the problem which
séems most acute to the legislative -
mind." .
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SHR1 C. M. STEPHEN (Idukki):
Mr, Speaker, Sir, this House is now
discussing a Bill which, if I may say
so, is unprecedented in the legisla-
tive history of our country. In the
point of the matter of initiation, on
the point of the matter of course it
took, on the point of the content of
the Bill, on the point of the thrust
of the Bill and on the point of the
repercussions that the Bill will have
on the judicial system of this coun-
try, this Bill is a piece by itself and
quite unprecedented in the legisia-
tive history of our country.

Now, I would pose a question
which is in dispute: Is it g bona~
fide piece of legislation as claimed
by the Government aimed purely at
a speedy trial, at g fair trial, of
person or persons classified by
permissible and intelligible stan-
dards—this is the claim of the
Government—or is it as is alleged
by us, an instrument of oppression
designed to hand down pre-arranged
sentences and convictions through
hand-picked judges to hand-picked
persons with respect to hand-picked
offences. I? the former is the case,
if what the Government says is the
case, the Bill deserves to be sup-
ported.  If the latter ig the case, if
what we say is the case, the Bill
deserves to be condemned and to be
rejected.

Having posed this issue which is
in - dispute, I would seek of you to
consider the vires of the Bill, whe-
ther it is vicious, it is constitutionally
“welid- and all that. Let us remem-
. ber -that .on a referénce to the
Supreme Court, all the judges have
held that there js very much leff to

be desired. in this Bill, : quile a lot
of wrong things, :quite s lot of un-
desirable aspects about the Bill, Two
judges have held that the undesira-
ble aspects are found going to the
extent of rendering the Bill econsti-
tutionally invalid; four judges have
held that there wre certain wun-.
desirable aspects but it is not for
them to adjudicate about it and they
do not say that undesirable aspects
g0 to the extent of vitiating the Bill
on the hbasis of constitutionality.
Undersirable aspect is considered by
everybody; unconstitutionality is
established by two judges; uncostitu--
tionality is not sustained by four of
the judges. This is the position. Let us
remember that at least two judges of
the Supreme Court have held that the
Bill is, constitutionally invalid. This
is @ matter which you will have to
bear in mind,

Now, one of the major points about
it is the classification of the offences
and the persons who have to come
under the purview of this Bill. The
Bill is to cover persons and offences
from the point of view of two aspects:
one, from the point of view of the
period; and two, from the point of
view of the status of the persons in~
volved. The Bill confines itself to
the period of the Emergency, and the
Bill says that the persons who had
held high political or public offices
alone will be covered by this Bill.
There are two clasges which will
come: those with respect to'whom the
Commissions found a prima facie
case; and the other ¢lass, which ‘the
Bill says, is; Government, by their
independent agencies, have come to
the conclusion that there i a prima
facie case. Therefore, it is not mere-
ly the persons who are covered by
the Commission—the Commission had
a good coverage; they picked up, they
identified, certain persons; over and
above that, the Government says that
they made their investigation and
they have found that there is a prima
facie case with respect to certain
persong with. regerd to thoge similar -
offences. So, the entire offences are
now sought t ‘be eovered by -
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- This coverage of the Bill is wpelt out
oy the ‘majority judgment on page
P8A.  which hes been given to wus.
Here one important matter is this. I
do not want t0 go into the entire
coverage of it. Justice Krishne Iyer
hag asked, ‘Why, limit here? Why not
80 on to the offences against persons
‘high-placeq before the Emergency
and subsequent to the Emergency;
the danger to the democracy is the
feeling that high-placed persons are
beyond the reach of the law’. It does
not matter whether it is within the
‘Emergency or not. Anybody who is
beyond the reach of the law, who is
supposed to be beyond the reach of
the law, must be covered. Otherwise,
democracy will not be safe. This is
the argument of Justice Krishna Iyer.
I am not going into the whole thing.
I will confine myself to one simple
question arising out of this clause
‘high-placed people holding public
offices and political offices’. A leader
of a political party may not be a
Minister but holds a political office;
and a Minister may not be a high
political personage but holds a public
office, If these persons had committed
offences during the period of Emer-
geney, would you seek to cover the
whole lot of them or would you pick
and choose some among them? This
is the major question I would like to
ask at this stage,

Now, there are three classes. The
whole question is the question of the
Ermergency. Emergency wag agrinst
democracy. That is the contention.
Our argument is that g succession of
offences committed by high-plaved
people in the politica] arena led to a
situation in which Emergency was
declared. This is one aspect of this.
Offences, there were. Number two
is, offence; were commitied in the
matter of the implementation of the
procmation of Emergency; this has
got to be covered. Number three,
offenves were commifted by people
holding political offices to meet the
implementation of the Emergency.
The second two cases come under the

petiod  of the - Emergoncy. Now, I -

would St;aig'hﬂm ask this question.

Mr, George Fernandes was a person
holding g high political office, leading

- & great political movement. Did he

or did he not commit offence during
that period? To meet the Emergency,
may be. But did he or dig he not
commit the offence of ypturning 52
trains? Was it or was it not an
offence? Take the dynamite case.
Was it .or was it not ap offence? Does
it not satisfy considerations that I
have spelt out here? Now, if that
has happened, then would the Gov-
ernment put him also before the
special court?

I would submit here that the
Supreme Court held jt in favour of
validity on one assumption. That
assumption is given on page 87 by the
majority judgement. This is what
they have stated:

“...if the Central Government is
of the opinion that there is prima
facie evidence of the commission -of
an offence during the period men-
tioneq in the preamble by a person
who held public or political office
in India and that in accordance
with the guidelineg contained in the
preamble the said offence ought to
be dealt with under the Act, the
Central Government shall make a
declaration to that effect in every
case in which it is of the ‘aforesaid
opinion. Thus, formation of the
reguisite opinion casts on the gov-
ernment an obligation to make the
declaration in every case, without
exception, in which the opinion is
formed. Upon the making of the
declaration, another conseguence
follows compulsively...”

That is, that it gogs to the Special
Court ®nd no other court at all.
Therefore. they said: .

“It ought to be mentioned that
there is no scope for the argument
in the instant case that the Bill.
leaves it to the arbitrary and un-
canalised discretion of the Central
Government to pick and choose
persons for trial before the Specisl -
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Courts and leaves the rest to be
. tried by the ordinary procedure in
the regular courts.” -

This ig the basis for what they seid
that there is no constitutional infir-
mity and Art. 14 is not violated. But
1 would like to have a clarification
whether they accept this priniciple
that every offence committed by every
political personality of a high office
would be covered and everybody, in-
cluding Mr. George Fernandes, with
respect to whom it is an admitted fact
that there was g dynamite conspi-
racy, would be put before the Special
Court for adjudication? If that
does not happen, it is only instanc-
ing. There are persons who may be
accomplices in the government. What
happens about them? Are you putting
them or mre you not putting them?
Or are you restricting yourself to
one? What happeng is; offences which
led to the emergency, you condone;
offences which were committed to
meet the emergency you condone and
in case of offences committed in
course of implementation of the
emergency, Some you pick up and
some you condone and those alone
you put before it. I submit it is in
contravention of the contemplation
and Condition under which the
Supreme Court hag spelt out that the
Bil} is not vitiated. I would gsk the
Minister to give an explanation as to
‘whether he accepts this prineiple that
the Supreme Court has spelt out and
on the basis of which the majority
judgment said that it is constitu-
tionally valid end they said, other-
wise it will be constitutionally in-
valid. ‘Thig is the position. '

It you are going to select this pick
and choose busineéss, let us remember
this is not the end of the matter. This
will not be the end of the battle.
Political phases can change, govern-

- ments can change and for offences,
let it be remembered, there is no time
bar at all. The same machinery can
‘be used, the same methods can be
used Whnt youunetn-dnycnnbean
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when others come into power. Let us
remember these -aspecty: of :this
matter. Anyway this pick and choose
legiglation is meant only 1’01- this
particular - purpose,

Assuming thig classification is cor-
rect, then the question is whether you
are giving g fair trial.  Here, the
type of the court that is- coming up
is graphically described by Mr.
Justice Shingal in his judgement after
analysing the whole thing and this is
what he said:

“The Special Courts envisaged in
the Bill are therefore courts the
like of which has not been provided
in the Code of Criminal Procedure
or any other law, and are in fact
unknown to the criminal law of the
country. The question is whether
our Constitution envisageg the crea-
tion of such courts.”

It is sajd thet the instrument that
we are putting up is absolutely un-
known in the criminal jurisprudence
of the country. There must be a
compelling justification to set up such
a court. Now, what js the justifica~
tion? The only justification that they
are pleading is that the congestion of
work in courts makes it difficult to
have it done in other courts, Here
again I may be permitted to quote
Mr. Justice Shingal: The question is
whether under the present legal .
frame work the ordinary courts can
be put into service to get an expediti-
ous trial. Mr. Justice Shingal says
this: :

“In any case the reason for ex-
cluding the ordinary criminal courts
from trying the class of offerices
referred to in the Bill within their
respective  jurisdiction, in wecord-
ance with the provisions of section
177 of the Code of Criminal Proce-
dure, 1973 is congestion of wquand
not their inferior etatus or in-
‘capacity to deal  with thoss ~cuses.
The object of the Bill would there~

. fore have been urvndby%hacmt-
tton o! uddiﬁom! coueta,of 'the‘wne
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" categery as the “ordinary criminal

_ eourts” and the making of any pro-
eedural’ changes which may have
been, considered necessary in that
context to exclude avoidable delays
in the trials,

. Thére would have been nothing

* unusual if such additiona] courts
h.ld been created to save the or-

. dinary congested criminal courts
from the burden of more work and
to bring the contemplated prosecu-
tions to speedy termination.”

Thet was permissible under the exist.-
ing law and it would not have been
necessary to introduce the present
Bill in Parliament.

Therefore, one judge, after survey-
Ing the entire criminal structure came
to the conclusion that the Criminal
Procedure Code and the Constitution,
ag it js, provide for an exclusive
assignment of thig task either to the
S_pecial Court or to a particular ges-
sions court. it is possible and nobody
has refuteq it. If_that is so, then why

another court is the question,

Then, inferences will have to be
drawn by your attempt to make an-
other court. Here again I ask: what
type of court you are creating? Woulg
it give a fair trial to the accusers?
Again I would just quote Justice
Singhal:

“Speaking in practical terms, the
Bill thus enabley the Central Go-
vernment to decide which of its
nominated judges shall try which

‘wccused or, in other words, which
~of the accused will be tried by
" which of its nominated judges”,

This is the totality, the gist, o2 the
entire Ilegislation that is coming up
before us. Again it says: S

“It iz not, therefore, permissible
for the Executive to appoint a par-
ticular judge or magistrate to pre-
side gt the trial of a particular ac~-
cused under the Code of Criminal
Procedure. This is fair, just and
reasonable and relieves the accused
of any possible apprehension”

Now, again, it bears a quotation: .

“It has to be appreciated that the
problem is of much greater signi-
ficance in the caseg of trials before
the Special Courtsg envisaged in the
Bill. As is obvious, g trial by the
fiat of a successor government, how-
ever justified, is noticed with an
amount of scepticism. If one may
be permitted to say so, a ‘successor
trial’, broadly speaking, seeks to hit
the adversary a second time after
his initial discomfiture and displace-
ment from power or authority and
in the case of an accused who has
held g high political status, it may

- have the :effect of destroying his
political future, It js, by the very
nature of things, difficult to disabuse
the mind of such an accused of the
lurking suspicion that the trial is
motivated by political considerations
and will not be just and fair, or to
convince him that it will ultimately
lead to justice. It should therefore
be the effort of those ordering the
trial to do nothing that may, even,
remotely, justify such a suspicion.
They should in fact do all they can
to convince everyone concerned, in-
cluding the accused that they had
the best of infentions in ordering
the trial and hed provideq a falr
and straight forward procedure, -
and the clearest of judges, for the .
trial in an open and fedr  less

manner. That will not only fore close -

-avoidable criticism but uphold the -

_ majestys of the rule of " Law in

its true senge”. o yo

. *Moreover, #f the result of the
trial has to carty conviction with
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the people ag a whole, ang is meant
1o acquaint them with the ‘“true
character” of the persons who have
commitied the offences for the
survival of the democratic institu-
tions and cleanliness of the political
life, as professed in the statement
of Objects and Reasons of the Bill,
1 is in the interest of those making
the declaration referred to in clause
4 of the Bill to convince everyone,
including the accused, that the trial
is not spectacular in purpose and
does not expose those facing it to a
risk greater than that taken by any
other accused at en ordinary
irial, under the ordinary law.
" That kind of assurance, that
there is no pre-arranged result, and
that the accused have nothing to
fear from the presiding judge of
the Court, is the basic reguirement
of a ‘“successor trial”, Human
dignity is a concept enshrined in the
Preamble of our Constitution and
runs through all that it provides.
It ia therefore necessary that this
treasure ghould be the priceless
posscssion and the solid hope of all
our fellow citizens including those
who have to face trial for the
officences charged against them”.

“But the clause of the Bill re-
ferred to above are in derogation
of the majesty of the judicial
edifice so gloriously and assuredly
built up by the Constitution, and
is a serious inroad on the in-
dependence of the judiciary.”

Now, could there be a more sweeping
ang more graphic statement over the
dangerous implications of the Bill?

You want to select somebody, to pick -

up somebody; you will pick up a per-
son who is tg bq.t‘ried; you will look
through different specia] coutts; you
will decide to which of the special
courts, which of the persons must go
and you will glve conviction. You are
going to give normal trial. The Bill
doeg not seek that. Then what is it
about? ) _
- Now, it iy met Justice Slilnghel
‘slofe thet seld WMeut it Jurkice

Krishna Iyer has this obiservation o
make about it: cbservation

“Before 1 conclude, I must admit
the force of the reasoning in
Shinghal, J’s powertul plea aguinst
nominated judges. I am persuaded
to the view that the sure solution
to the tangled web of problems
Taised by the Reference, consistent-
ly with the present object of the
Bill, is to make the High court the
custodian of the new jurisdiction.
This suggestion cropped up even as
the argument saileq along but
counsel for the Union of India as-
sured the Court that respectful
consideration, not more, ‘would be
given to the tentative idea ex-
presseq from the Bench. The rizk
of constitutional litigation defeating
the purpose of quick justice may
well be the price of ignoring the
considered suggestion. It ig for the
wisdom of Parliament to trust the
High Courts or the hand-picked
judges from the High Courts und
face constitutional adjudication. I
say no more. There i; something
to ponder, for those who cherish
accountable judicial autonomy, in
the apprehension expressed by
Shinghal, J. that subtle encroach-
ments on independence of this in-
strumentality may eventumfe in
temporising with a fundemental
value, While I am impressed with .
the reasoning of the learned Judge,
1 desist from pronouncing on the
point.”

Now, two judges have very strongly
sald about. May I put the question
to the Minigter? The Supreme Court
during the erguments put forth the
suggestion as to why not entrust this
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There ure two methods for asking
any particular judge of the High
Court or Sessions Court to do it.
Leave it to them. If it is Sessions
Judge subject to the supervisory de-
cision of the High Court ang if it is
High Court in its origina) jurisdiction
subject to the Supreme Court, Why
«could you not do that? If procedural
changes are necessary they can be
provided for. Why are you fighting
shy of it? Why do you want to pick
Up your own judges? Why do you
want to throw out the gecuge before
the judges of your choice. Why do
You want to interfere in the whole
matter? It is a question that you will
bave to answer,

Seconaly, Lok Pal Bil] came here.
It was referred to the Joint Select
Committee. Because there were pub-
lic men, what wag the suggestion
made. It is now before the House.
‘The President will appoint in con-
sultation with the Chairman of the
Council of States and the Speaker of
Lok Sabha who wil} consult the diffe-
rent party leaders if they so choose.
Because it is a public office confidence
must be imparted—successor govern-~
ment in the former government. It
has got political tingle about it.
“Therefore, assurance must be given.
‘Why are you fighting shy of it? Con-
stitution says that the President
appoints and when ad hoc judges
have got to be appointed the Chief
Justice appoints. Why in this case
the Government of India and not even
the President. May be the President
functions in the name of Government
of India. That is g different matter.
Why the Government of India? Why
do you wanf to appropriate it? This
confirms the conviction and the fesr,
sir, that if is going to be a case of
‘band-picked offenders being put before
the hand-plcked judges with the pre-
arranged dispensatfion whersunder to
vse  Shinghal's words _pre-arranged
Judgément could be handed down in
the

o donviction?  Tis fs a1t
Thave gottosay. .

service of justice and in the pro--
séaiition of the - law “of this country.

Now, in the case of appointments, the

. majority judgment says what? Let us

not forget that, That is majority
judgment not the dissenting judgment:
The majority judgment has this to say
about that:—

‘The right of an accused to ilfe
ang liberty cannot be made to depend
upon pious expressions of hope,
howsoever past experience may
justify them., The assurance that
conventions are seldom broken is z
poor consolation to an accused whose
life and honour are at stake. Indeed,
one must look at the matter not
so much from the point of view of
the Chief Justice of India, nor indeed
from the point of view of the Uov-
ernment, ag from the point of view
of the accused and the expectaticns
and sensitivities of the society. It is
of the greatest importance that in the
name of fair and unpolluted justico,
the procedure for appointing a Judge
to the Special Court, who is to be
nominated to try a special class of
cases, should inspire the confidence
not only of the accused but of the
entire community. Administration’
of justice has a social dimensjon and
the society at large has a stake in
impartial and even handed justice.

This principal has got to be applied.
Now, unfortunately, the Chict Justice
felt that if his concurrence is obtained,
this requirement is satisfied. Instead
of consultation, if it is concurrence,
this requirement {s satisied—that is
what he thought, It is for the accused
persons to say about this, following
the self-same dictum. In this House
I do not want to criticise any judicial
authority. But let us remember what
is the judgment of the Supreme Coust
about the present Government, They
have said this. (Interruptions) This
is what they have stated, Sir, that they
are ‘amengble to influencing’. That s
stated by the Supreme Court.

MR. SPEAKER: Who? Judges? '

SHRI C. M. STEPHEN: I.am-cofe-
ing 1o it. "Phis is what they say. This
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is on pages 100 and 101. They ware

discussing about the Retired Judges
coming in and they said this:— -

‘A refired judge presiding over a
Special Court, who displays strength
and independence may be frowned
upon by the Government and there
is nothing to prevent it from termi-
nating his appointment as and wheu
it likes....The process of consulta-
tion hag its own limitations and
they are quite well-known. The
obligation to consult may not neces-
sarily act as g check on an executive
which is determined to remove an
inconveénient incumbent.’

Let us remember that this deals with a
particular case, a case of a temporary
legislation, its immediate, expeditious
disposal. Ang this ‘Government has
the Supreme Court in view, And then
they say, a retired judge is not accept-
able because it is likely that the Gov-
ernment toay frown upon them. It is

likely that independent judge coulq be-

removed by them. They have got in
their mind the retired judge. Who?—
The present Government. The Gov-
ernment is likely to do that. If that is
the type of thing that is possible then
do you expect us to accept your
appointment of a judge as impartial,
as inspiring confidence? If you ere
capable of frowning on an independent
judge, removing an independent judge,
the supreme court says, ‘there ig a
likelthooq of your frowning upon him’
don’t put a retired judge but only a
Judge who is protected by the Consti-
tution. 1f that is the type of thing
would you expect us o acceot it as
impartial appointment? This is ‘wha
I have got to say., - .

MR. SPEAKER: Mr. Stephen, you
hgvg tgken half-an-hour, )

. SHRT C. M. STEPHEN: Five minutes
mare, 1 am concluding, Sir. T am
closing, -This Is ‘the position about
the Chief Justice: Concurrence is not

. enough, .. This. is. alt that I have got to

Chief Justice agreed to go into tettein.
matters which the Prime Minister chode: .-
to refer to him. 1t was stated in the

Rajya Sabha that the Chief Justice '
went through the statement and

approved of it. This is something

which we don't expect from the Chiet -
Justice of India, Thig is a matter in
which law does not compel him.. He
went into it, he examined it. And if
that concurrence is all that is necessary,
my submission is, that concurrence
will not give any confidence at all, Sir.

We know the purpose of this Bill.
You have been carrying on a sort of
prosecution. After 1977 many things
have been done. Many Commissions
of Enquiry were appointed, nothing
has come out of them; the capsule was
dug out, nothing came out of it, a sort
of photostat copy of a cheque on a
Swiss Bank was produced, but it was
proved that it was fake. Then, it was
said that money was sunk in Sri Lankg
and Mauritius; enquiries were made -
and nothing came out of it; sleulhs of
the Government went out everywhere,
but nothing came out of these things.
One after the other, efforts were made,
but nothing could be brought jut of
these. Finally, Shri Charan Singh
tried to arrest her and put her in jail,
but the courts said that she was inno~
cent and she was released. Then, the'
floor of the House was used to out her’
in jall. All right; that has been done,
she has been put In jail Finally, Shri
Charan Singh sald that under mormal’
laws of the country, it may not be
possible to put her in jail and, there-
fore, Nuremberg ' trial. Mr, B M.
Shankaran Namboodripad, the realist
that he is, said that under. ordinary
law, a punishment cannot be infiicted,
80 there ' should be Nuremberg trial-
Nuremberg trial is not provided in the’
constitution but she must be put in Jalf,
How to put her in the jail? Pick out
a judge, pick out an offender, put the
oftender betore the ' juige, arrangs a-
judgement, hand |t over snd, send her-
to the jafl, ang Anlsh up the tase.
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-ulnmce Jail hes no’ sung about it,
“but jall wil bave 2 sting about it if
ths people aie convinced that the jail-
ing i» as a result of a crime commit-
ted. Jailing will not have any sting
;lhout it. You are bringing this BIll
and are creating conditions under
which a presumption will go about to
the effect that this is an act of prose-
cution and there would be no presump-

» Hon that the conviction has .got a moral
turpitude attached to it. If that hap-
pens, then these things will not be
there; the purpose will be defeated,

" judictary will have been concocted,
will have been polluted, nothing will
have been achleved and we must say
we look at this in this manner.

Shri Ram Jethmalani had moved
this Bill; it is absolutely unprecedent-
ed. $hri Jethmalani said in his Bill
“Whereas the Government has come
prima facie to this conclusion.” May
I ask: “How did he come to know of
this?" If the Government came to a
primg facie conclusion, how did a Pri-
vate Member come to know abbut it?
And, he has been going about it.

Nov;, in the Jsnata Government,
there are three types of persons.
There are people who say: “People
have punished her let us leave her”.
There are others, who say: “Let the
court take its course”. There are still
others who say: “Blood for blood; tooth
for tooth. We were put in fail, we
will put ber in jail”. They are divided
in twy classes. Some say: “I was put
in Jall I will, therefore, put her in
jail” Then, “my client was put in
dall and therefore, I will put her in
lafl”. Shri Jethmalani comes under
Sbat—“My. client wag put in fall I will
Put her in Jail. Some smuggler was
put in jail, Hajl Mastan ‘was put in jafl,
‘therefore, T will ‘put her In mx" And
thu'e!une thls Bil.

Now co on wltb, that.  The fght is
mm We bave last the batile, the
_;,mhm;mwatwmbatou;ht and

- MR, SPEA.KIR The Lok Ssbha
stands adjourned for lunch till 14.00
hours, After lunch, the first speaker
will be Shri Kamath, i

14.05 brs.

The Lok Sabha adjourned for Lunch
till Fourteen hours of the Clock.

The Lok Sabha re-assembled after
Lunch, at five minutes past Fourteen
of the Clock

[Mr, DepuTy SpEAKER in the Chair}

SPECIAL COURTS BILL~—contd.

- SHRI HARI VISHNU KAMATH
(Hoshangabad): The Special Courts
Bill is a long awaited Bill. Ever since
the vigilant people of our great country
won the mighty battle of the ballot
two years ago, this very month, March,
two years ago which marks g distinct
political watershed in free India's his-
tory a great political watershed, people
outside anq inside Parliament have
been asking with greater and greater
impatience: how about those criminals,
what about those offenders against the
Constitution, against the - people who
during those dark days of tyranny
torture and terror emasculated, the
Constitution, sabotageq democracy and
crippled Parliament. These _Questtons
were being asked, and people were
getting impatient and at last we have
come to grips with the question, and
the Bill is before the House.

Last year, in April 1978, when the
Home Ministry’s demands were on the
anvi] and were being discussed in the
House, t referreq to this matter. The
Shah Commission's first report was
presented to the Housg by the fovern-
ment, was placed on the Table of th?
House by the government on the 12,
March 1978, and the second report, on
26, April 1978.. On that very ‘day, .

April 26th, speaking on the Home

Mimstrylnemands.lsaid that “a gpe-
cial law should be pussed by the Peiv
lament, to try the offenderg named,
theperm!ndima by\‘haShhM-v"
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mission, whoever they may he; let
there be a special law, a special snact-
ament, g special statute passed by Par-
linment, and let there be special tribu-
nals.” Exactly a year ago or a little
Jess than a year ago, I demandeg of
the Government that this should be
done. But there was some shilly-shal-
lying, dithering dbout this matter. 1
do not describe it as mala fide, or busi-
ness, or lackadaisicalness or dilotori-
ness, because the Janata Government,
the Janata Party, the Janata, the peo-
ple who have installed them in power,
‘the people, the party and the Fovern-
ment have been anxious to maintain
and cherish and promote the rule of
law in this country. Therefore, the
Government referreg the matter to the
‘Supreme Court, and the Supreme Court

gave its veddict in December or there-
-about.

SHRI D. N. TIWARY (Gopalgan
Not verdict, but opinion. pelgani):

SHRI HARI VISHNU EKAMATH:

" The verdict on that reference came in.

December or so. That is why this

delay occurred. Perhaps, it could have

been obviated and this Bill could bave
come before this Parliament earlier.

Only last week two of the offenders,
two of the anti-people criminals during
the Emergency perfod, have been
‘iried, have been convicteq and sentence-
ed by the Sessiong Court. Two of the
Delhi- mafth, of India’s Emergency
Gang of Four—in Hindi there is 4 more
‘expressive and more popular term.

two of them have been convicted and
senfenced by the Sessions Court;
One is reminded of the glogan

ord, pt
notinth_elmlme,bntinadiﬂe-
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This mnmmc m I.udez of m
Opposition, Shr{ Smn. the  lawyer
that he is helg forth, long amd loud,
as 18 his wont, on ocertsin  matiers
which, according to. him, would vitiate
or taint this measure, this Bill. He is.
a lawyer and be is accustomed te
courts, lower and higher courts, the.
Suprehe Court also, 1 believe.

AN HON, MEMBER: No, no.

SHRI HARI VISHNU KAMATH:
May or may not be,

He read out certain extracts, con-
venient to him, from g certain judg-
ment; he read out certain obiter dictn
made by two Judges. Well, I am uot
a lawyer, but I have reaq the law and
I have administereg the law also. He
referred to Justice Krishna Iver en-
dorsing what Justice Shingal said. I
am not referring to that. I am reter-
ring to what Justice Krishng Iyer said
in the course of his opinion, which is
very important and has gy direct bear-
ing on the Bill before us,

“It is common knowledge that cur~
rently in our country criminal courts
excel in slow-motion. The proce-
dure is dilatory, the dockets are
heavy, even the service of process is
delayed and, still more exasperating,
there are appeals upon appeals and
revisions ang supervisory jurisdic-
tions, bafling and beulking speedy
termination of prosacuuom not to
speak of the contribution to delay
by the Administration itselt by neg-
lect of the basic necessaries of the
judicial process.

“Parliamentary and pre-legislative
exerciseg spread over several yoam
hardly did anything for radical. stin-
plification and of cpimi.
nal procedury and virtually re-enadt«- :

N se making forensic fow too slow

mnmmmmbmmum'
law. Courts are Jss o blame this
the Code made by Parliament fon
dawdl!ngmﬂovmenﬁaauuﬂ:ﬁ
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of denying or delaying basic ameni-
ties for the judiciary to function
smoothly.”

It is the ordinary criminal courts that
he is referring to.

“Justice is a Cinderalla in our
scheme. Even so, leaving V.V.I.P.
_accused. ...

—not V.IP. but V.V.ILP.—

“ ...to be dealt with by the routi-
nely procrastinating leval orocess is
to surrender to indeterminable delays

i as an inevitable evil.”

So, that is why the Government has
come forward with this Bill as it does
not want to surrender to this inevitabie
‘evil. Mr., Krishna Iyer concluded by
jsaying:

“Therefore, we shoulg not be firi-
cal.. .,

~I do not know whether it <hould be
finicky’ or ‘finical'—

“....about
equality.. ..

absolute wrocessual

—it is new language, new coinage I
- welcome it because it enriches the
English language—

“....and must be creative in ‘rno-
vating procedures compelled by spe-
cial situations.”

Here is a special situation. Des-
perate diseases need drastic remedies,
ang this was s desperate evil a drastic
evil, the evil of the emergency’s dark
days of tyranny and terror, which
therefore called for a special remedy,
and this special Bill,

Mr. Stephen referred to—perhaps
that is on his brain, on his mind, very
much, T do not know whether it was a
command performance thig morning, I
do not know but even if it was not—he
referred to my colleague, Mr. George
Fernandes. I do not know with what
logic or with what wisdom that God
has endowed him with he raised this

matter, because this is equating the
criminal ang the hero, because Mr.
George Fernandes fought against the
emergency, fought for the people, and
was part of a resistance movement.

What happened in Europe? Did the
Nuremburg Tribunal try the resistance
movement people also? No, Hitler's
criminals were tried, the Nazi criminals
were tried by the Nuremburg Tribunal.
Not those in France, not those in (er-
many, not those in Switzerland, not
those in Holland, not those in Italy
were brought to book by any Tribunal,
because they fought for the resistance
movement against Hitler, against his
emergency, against his anti-people
laws. Nobody among them was brought
to book. Such was Shri George Fer-
nandes who fought for the people, who
fought against the emergency. fought
tooth and nail, fought with might and
main against the emergency during
the dark days of tyranny and terror,
and kept up the spirit, trieq to main-
tain the gpirit, of the people during the
emergency, and called upon them with
whatever force he could muster to fight
the emergency ang to destory tnose
who were perpetrating this evil of the
emergency on thig country. There-
fore, it is wholly unjustifiable that <iese
perpetrators of the emergency, of the
evil, and the fighters against the errer
gency should be equated by such ¢
able lawyer as Mr. Stephen. I 4o :
know if it is just a political gimmid;
that he introduced in his speech.

SHRI DINEN BHATTACHARYA
(Serampore): Legal gimmick or joliii-
cal gimmick?

. SHRI HARI VISHNU KAMATH:
Political gimmick.

Today, I am sorry to say, as far as I
am aware, he and his party on this
particular issue, because Nemesis has
overtaken them, has overtaken the
leader of the party, that party stands
isolateq in this Parliament. ...

SHRI C. M. STEPHEN: Hear, hear!

SHRI HARI VISHNU KAMATH:
Even his former colleagues, the news-
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pnperstellus in the Congress party to
which he himself belonged before he
crossed over, even they have let him
down. They have taken a stand on the
Bill which is diametrically opposed to
hig stand.

DR. V. A. SEYID MUHAMMAD
(Calicut): That ig not correct. You are
wrong.

. SHRI HARI VISHNU KAMATH: I
am sure, therefore, because of this,
there will not be any difficulty, and
hardle, in the Bill being passed oy the
Rajya "Sabha also.

Then, he was talking about battles
and war, he used to battle before he
joineq the party of which he is the
leader in the House, he perhaps was &
hero of a hundred battles which he
must have fought. Now, his leader is
not with him in this House but the
leader is there outside. Parliament
took that decision....

SHRI C. M. STEPHEN: You abstain-
€d in the voting, you disagreed.

SHRI HARI VISHNU KAMATH: It
wag the decision of Parliament. He
had the temerity to say that Xarlia-
ment behaved like this saying, she put
us in jall and so we put her in jail,
she did something and we Jdo the
samething. What gumption he had to
say this? It is lex talionis, a tooth for
a tooth, an eye for an eye. Have we
done that?

SHRI C. M. STEPHEN That is what
. you are doing.

" SHRI HARI VISHNU KAMATH:
How many have we detained without
trial? Have we tortured anybody as
Mr. Lawrence Fernandes wag tortured
or as was Mrs. Snehlata Reddv tor-
tured and killed?

- SHRI VASANT SATHE (Akola): It
was proved to be a lie after an inquiry.

SHRp C. M. STEPHEN; The commis-

. slono!inqulryhuuldthatit  Ife.
. SEEI HAR! VISHNU KAMATH: He
soid, 15 4a a1} vendeita. Ieeuatm
whtl:ehthmkmco!. :
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'mereanoueortwoutm:ndtem
about the Bill, I bave given motice of
amendments, andeKIlpeakenthem
later on.

He said that he will Jose battles bu*;
win the war. He is welcome, his party
is welcome. Let him be preparved to
face any battle. He gloats aver Chik-
maglur, he lost Samastipur, lost Fateh-
pur, lost Khandwa. Come on and fight
battles. We are prepared,

SHR] VASANT SATHE: Manipulat~
ed,

SHRI HARI VISHNU KAMATH: You
are experts in rigging with 30 years
experience of manoeuvring, Now, the
people have taught you a lesson. You
can never do that again.

SHRI VASANT SATHE: At Samasti-
pur, you manipulated at the counting.
It is a shame on you. .

SHRI HAR] VISHNU KAMATH: Ife
talked of war and, I hope, he means
non-violent war,

SHR] C, M. STEPHEN: Non-violent
war,

SHRI HARI VISHNU KAMATH:
When he talked of battles, I hope, he
did not mean violent battles,

SHRI C, M. STEPHEN: Not at all.

SHRI HAR] VISHNU KAMATH: ff
he had in ming violent battles, let him

. sharpen hig weapons, let him choose

his weapons. We are prepared to face
hig party and his weapons. Let him
think of war. He is not a strategist, he
is not a tecticlan for a war.. Let him
fight battles. He has lost most battles
in the last 2-3 months. Let him prepare
for a war to the finigh with no holds
barred.

SHRI C, M.~ S’I’EPHEN Gome ou.
you doclam ehcﬂnnl .
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M w. SMIN Gandhi have been con-
victed ang sentenced. Under the scheme
- of the Bill under Clause 7 of the Bill,
46 expedite matters, those cases which
‘ave pending in appeal can be transfer-
. red to the Supreme Court from the
' Court of Appeal. That may be consi~
dered when it grises.

1 will conclude by saying that this
Bill is a very welcome measure and,
'ehould have been brought before the
House earlier, and I hope that a Bill
of. this kind followed by other Bills,
slmilar Bills, will in future prevent,
deter, any would be tyrants, anti-people
criminals, anti-Constitution criminals,
anti-democracy’ 'criminals, anti-Parlia-
ment criminals, from behaving as Shri-
‘mati Indira Gandhi and her gang did
during the Emergency.

SHR] SOMNATH CHATTERJEE
(Jadavpur): Mr. Deputy-Speaker, Sir,
I feel that it was overdue that the
Janata Party) should have kept its
tryst with the people of this country.

It is our solemn duty not only to
dismantle the structures of Fmergency
but also to give abject lessons to the
perpetrators of the most heinous
crimes against humanity, so that the
free people of this country may never
become slaves again.

What does this Bill seek to provide?
It is to authorize setting up of Special
Courts to try offences committed by
‘some highly pleced individuals wield-

ing political and executive power:

during a particular period, so that the
trials may be held with utmost dis-
patch,

& Now, what ig that perioq which has
been- selected ag the relevant period
‘ynder the BIl1? It is the period when
fhg‘ hoax of Emergency was proclaim-

«d to perpetuate g family rule, when
the light of freedom of the teeminc
“millions of the people of this country
‘was -extinguished engulfing the people

Jn total darkness. What™ did the peo-

‘ple witnese during those months in
tbh country? We ‘saw _the sordid

spectacle of the most caleulated and

. comprehensive attack on basic con-

cepts of freedom democratic rights md
‘eivil liberties.

With the avowed object of nullifying
an inconvenient judicial verdict and for
projecting a theory of indispensability
of one individual, make-believe situa-
tions were created, sponsored demons-
trations were held, the slogan of ‘Indira
is Inaia’ was raised, thousands of poli-
tical leaders and workers were put
behind the bars without trial, angd &
rampage was let loose on all democra-
tic institutions and values.

A dictator propped by a paraneic
progeny and surrounded by cringing
cowards and sycophants became the
sole arbiter of the fate of 600 millien
people of this country during timse
nineteen months. Detentions without
trial, degradation of Parliamentary
processes in this country, diminution
of judicial power and authority, a ¢
prehensive censorship, extinction of
fundamental rights of the people, pro-
mulgation of Draconian laws, changing
the electoral laws to give ex-post facto
sanetion to corrupt practices, and muti.
lation of the Constitution of India were
some of the infamous achievements ot
that darkest period in the history of
India since independence.

Free people were subjugated in an
all-pervasive manner, being denuded of
al] basic human and Constitutional
rights. On the one hand there was a
joke in the name of 20 point pro-
gramme and on the other hand, a
ruffian under the benign guidance and
maternal inspiration was let loose and
he carried out hig misdeeds on the peo-
ple of this country, having been tura-
ed into slaves. They became playih- .
ings in the hands of one individual
Life, liberty and property became the
subject matter of the benign dispensa-
tion of - Gandhi, not ‘Mahatma ULut
duratma. We found that houses and
thops were demollsl'ned to ‘beautity
cities, people “were jaileg to tnenne

dssent and the younw and the old wm. -
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castrated to satisfy one’s perversity.
What happened during those 19 months
was nothing but a calculateq brigan-
dage on the people of this country.

The history of emergency is a alstory
of crimes, it is a history of humiliation
of India. It is a history of subjuga-
tion of her free people and the annihi-
lation of all democratic rights and
values and all these, for the sake of
.one individual a vindictive, arrogant
and power-hungry individual.

To-day we are witnessing the sicken-
ing spectacle of the abettors of rrimes
against humanity carrying out tneir
performances—as Mr. Kamath sald,
their command performances in a man-
ner which will bring shame to =very-
body in this country. I believe the
opposition to this Bill is nothing but
an insult to the democratic rights and
values of this country. One will take
hours and hours to recount the blac-
kest deeds during the emergency. I
believe the Shah Commission has dis-
charged a very solemn duty ‘o the
nation and the historic document which
it has produced as its report, is replete
with instances of draconian actions on
the part of the ruling autlhorities at
that time. Not having any defence on
the merits, the principal actor and her
cohorts fled away from the Commission,
did not face the Commission and 1s a
result we have now found that the
facade of innocence that was sougnt
to be put up has been ripped open and
now ugliness has been laig bare,

In these circumstances, what wouid
an institution lUke the Parliament, a
responsible institution do? I feel it is
to-day charged with the solemn duty
of not only undoing and dismantling
the foundation and structure of the
-emergency but also evolve measures to
see that in future the lberty .of the

. people is never tampered with. '

What is the context jn which this
Bl yas been moved. Our Party has
. been demanding for a long time from
dhe very beginning that crimes agamst
Jhumsnity, crimes againgt’ the ordinsry

peopie, the working dlasses acd peulti-
manner g8 it was being dens these two
years. That is what wa have bosn de-
manding. 'Now, in ‘this ‘cantext ‘1 Jesl -
that the Bl is a very innoouvus Bill.®
It does not create any new offence. It
does not create any mew progedure for’
trial of the offences. What it does is
to select a court where the trial can
be held with expedition. Now theee
who try to procrastinate proceedings-
ang trials like this will onpose such a
Bill. What_ is the complaint in this
country? All the fearned Judges in
the Supreme Court have referred to
that. Criminal cases take years ind
years for disposal. There are appeals,
there are revisions and there are casy
methods of delaying the hearing of the
cases in ordinary criminal courts.

And we have seen, recently, until

_the .intervention of the Supreme Covrt,

how one of the accused in the Kissa
Kursi Kq case was trying to take dila-
tory tactics by bogus pleas or frivolous
pleas for obtaining adjournments
thereby trying to delay the matter be-
cause they had no defence before the
courts. Now, with proper safeguards,
if provisions are made for the consti-
tution of a court where the only change
wil] be that there will be speedy dis-
posal of cases and no other cases will
come up, to delay proceedings, how car
any responsible person or any person.
who bong fide feels, that justice should
not be delayed, can oppose this Bill?

Therefore, the opposition to this Bill
cannot be for the purposes which my
learned friend, the Leader of the Oppo-
sition was labouring to make out. If
we look at the provisions of the Bill,
we will find that this Biil provides for
greater safeguards to an accused than
in an ordinary criminel ocourt. The
trial will be before a high court wmm
ig ordinarily the appeilate authority..
The procedure under the CrP.C. will
be applicable here, Secondly, the very
important sateguard is' an automatic
appeal to the highest court of the 1and
the ‘Supreme Court—both on facts antd -
on law. 1t will have fo be appreciated
that in ordinery cases, the approach to
the Supreme Court. 61 the land; is-not .
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hutogetamclﬂhave from ‘the

lwnme Court. In many cases of cons.

 victions, the. Supreme Court does not
grant special leave and does not take
up the matter. In case he is convicted,
he will get the statutory right of appeal
to the Supreme Court. The Supreme
'Court will hear the appeal not only on
questions of law but will go into the
question of facts. The point here is
‘simple. Has the hon. friend faith in
the Supreme Court or not? Have my
hon. friends got faith in the judges of
the Supreme Court or not? We have
'(ound how they tried to manipulate the
dispensation of justice during the
emergency. At that time the learned
judges were picked and chosen for the
purpose of showing favours to them
because they danced to their tune. How
persons were selected to grant favours!
Even then we are proud that the judi-
ciary in the high court lavel in this
country tried to protect the rights of
citizens as human beings. We have
seen how the learned judges tried to
give relief to illegally detained persons
without trial. They could not toleraie
that. They brought it before the
Supreme Court and a judgment was
delivered in their favour, Then the
Supreme Court was to their liking.
'I'hey had no objection to the suprcme
court when they upheld this conten-
'tion. when they gave a decision that
the people had no right to lfe and
liberties during the emergency. . .(In-
terruptions).

SHRI C. M. STEPHEN: Is it possible
for the Supreme Court to write a judg-
ment in our favour? Somebody 3said
IMt that is rmsibh even now.
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SHRI SOMNATH CHATTIERJEE: T
am not saying anything about the-
Supreme Court. What I am trying to-
point out here is that my hon, friend

_has been trying to make imputations

insinuations about the judges of the
high courts, When the judges deliver
ed their judgment to your liking that
was all right. You will remember that
here is an automatic right of appeal to-
the Supremse Court. There is also a
very important safeguard so far as the-
exercise of the executive authority is
concerned. Clause 7 makes it ve-y
clear that the selection of cases by the
Government will not be accusedwisz or
personwise but offencewise. That is of
great importance, The Supreme Court
has stressed on it. There is no yues-
tion of picking out any accused during.
a certain period. Once that declara-
tion is made, then without any distinc--
tion all the cases will come up befure
the special court—whoever may\be the:
offenders or accused in the cases.

Here it is for expeditious disposal
o! criminal cases of persons and it doss
not suit persong who procrastinate such
trials. Sir, what we are witnessing is
that strong arm methods are being.
employed during the trial of the
offences in the subordinate courts in
this country here and everywhere. A
few days back it hapened in the court
of the Districts and Sessions Judge. A
judge was deliberately insullec. The
persong got entry to the court and rais~
ed slogans and threw missiles at the:
judges, We found that when the Com-
mission - of Inquiry was appointed by
‘their favourite Syri Siddartha Shenkar:
Ray -8 in Calcutta whete one of the
mnwns of the then prince hod - for
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-appear there, what heppened was that
no hearing cou!.d took place. There
hordes of hoodlums entered the court
room, created disturbance, set on the
judge's chair and stood up at the
judge’s table. Ig this the way they
‘want courts to function in this country?
Now, that type of ‘tamasha’ will not
g0 on throughout the country and then
they will have the revisions and appeals
one after another.

Sir, at the same time I do not know
‘why these learned judges do not take
<qntempt of court proceeding. Prob~
.ably, they are afraid of these gangs
of hoodlums. Therefore, my request
to the hon’ble friend is that every
reasonable and right thinking person
in this country should welcome this
Bill. And I should have thought if

.anyone hag a feeling that he or she is

an lnevitable accused before the
Special Court then he or she should
search her heart to find out whether he
<or she has any defence. If she has any
defence she should welcome it because
1irial will be over quickly and she will
be acquitted of the charges. Therefore
‘take that chance. Why don't you
‘take that chance! ‘(Interruptions).

Sir, the government although it was
not regquired to do had gone to the

‘Supreme Court to obtain its advisory

-opinion. Now, Mr. Stephen has become

greatly enamoured of the dissenting

opinion., Of course, they never tolerat-

ed any form of

during those nineteen. months. Sir, let
- 'him also read it he hag got spare time
" or it he his been allowed to read the
' ajority judgment also, I my with
. -:yo:ur permisﬁon ‘quote, | :
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dissenting opinion

mmm z_qs

MR. DEP’UTY SPEAKE‘R Please con-
clude now. No-more quotations, .

SHRI SOMNATH CHATTERJEE:
Sir, on page 77 on the question of ‘dly-
crimination the Supreme Court has’
said:

“It is irresistible that the classi-.
fication provided for by the Special
Courts Bill is valid and no objection
can be taken against it."',

Sir, as yoy are imposing time-limit may
I draw your attention and attention of
the hon'ble Members {o the judgment
at page 84 where question of delay and
dispatch has been deall: L

“that it is imperative for the func-
tioning of the Parliamentary demo-
cracy and the institutions created by
or under the Constitution of India
that the commission of offences
referred to in the preamble should
be judicially detetmined with the -
utmost dispatch. If it be true, and
we have to assume it to be true, that

. offences were committed by persons
holding high pu_bl.ic' or political offi-

. ces in India _under cover of the y
declaration of emergency and in the

. name of democracy, there can be tio
doubt that the trisl of such persons

. must be concluded with the utmost .
dispatch in the interest of the fune-
tioning of democracy in our country:
and the institutions created by our:
.'Constitutlor_x. .Longer these trfnh_;
will tarry, assuming the to be justi-
fled, greater will be the 1mp£dimenil
in fostering democracy, whlch 15 not
a plant of easy growth. - 1f precau-

* tiops which the Bill envisanu are

_ allowed’ 10 Bave _their norm&l leala
surely span: oz_ap;z.mpg betmmn

»
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to 10 years, no fruitful purpose will
be served by launching them. Speedy
termination of prosecutions under
the Bill is the heart and soul of the
Bill.”

Therefore, Sir, if my friends on the
other side, who are opposing this Biil,
if they have any sense of dispensation
of justice in proper manner then they
should welcome this Bill instead of
opposing it.

e st § 3 §F we

oot $ o W 99 few g § &
graren e & A 4, wWERM qH &
& wut & faas yEEwr w@w & fag
R @ saedr O TIfEd wWE aX F e
fafias &1 swreq dare fFam w oo w@®
i # #i¢ # uz 0 T O IR
7z qor war f& wag &1 dfamw £ qEa
g wfosre o & a1 7@ fF ag @ AW
#1 fagus a1 @% ? gOwW #1€ 7 d9% 5T
W R % fadgs aae s & afgse
# wFe fr W W IETT & FEA R
du su7 femry 99 W Uy a9 @TF FEY
T 2 fF gat o fxfew wEw § amaww
e & AT 48l S SR & gEwr
d gu w wfew w g fwera T
g gt ) @R qf wfaww FQ oTQ @
W IEm Ao weglaat & &9 drT S
gt g # 9 Iw fawrw SRR R d
o &g fr gTd faere wEar dard akx
od afed @ W § HE I AR HF
iy afy & =i faemd & AF=9 =9 @
MR agl wAEE 79§ U8 sEEEwd @
wfy favam & st dEr G @ wwr
ff o ag @A & oAt | S S AT
F dga feu  nw @R fEwm
1 gweq fFar @ I 9 w9d w9 #@
g1 % wafas fFg ) o w7 € &
IR FR AT MOHRT TF AT 971 9TY
AT T 7 R g A &1 gwA avwar

wiwfawa fysmn, g1 wfawa tasmi, aow
sfams A faafss 1 AT 39 sfaaa @
g st fasmd ogdf IR I AR
d T w9 & @ faesd qv g fF 39
@l & fogars ggar dwE #9 FAd €
o 375 faens gaew e f6d @i =g
g A & gt ar wer uSfaml & gTr 99wy
g & TS, wiw qeae #r T HI
AFIH AL FE A qATQ A AE | IEw
g gg @ Gar gHr 99 ag @ T fF
N Afsd cemw v W Ffaw FQ
g f5 or fadly =mvem & grar @8 wmAEl
T FAT GAATE, FLATT SAT SfHa T@Y g ?
W 7 # fafefees @ &1 gov 7 @
T A 9I% A1 9T &7 a4 § -

The answer to that guestion can be
one and one only namely that offences
alleged to have been committed during
the emergency by persons holding high
public and political offices in India
stand in a class apart.

FEA@ ag 917 TS 99T F AT
gEArEr | MR ag WX q4 dad  FELSAr
& 1§ & fFd W1 gwd 9, daw wEw

fa@in suraers 1 ooEEEAT § |

@A T AG guw A A A, "
@ fafrefred 4§ =30 7 @it oz wfed
AT TG § | ANA FH FT TR gF
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ﬂdm eontrovmylntheccuntw
15.00 hes. ‘

As far as our Party is concemed.
this controversy has touched our
Party also, and that is why our Party
has decided not to issue any formal
whip for voting on this Bill. Mem-
bers are free to spesk and vote ac-
cording to their conscience. When I
speak on this Bill I speak with
conscience and conviction. And
when I speak, I speak with my own
conviction and also with the convic-
tion that a large number of friends
in my own Party feel the same way
as I do. The Special Courts Bill as
has been stated is a controversial
Bill. What is my opinion about the
Special Courts? It has been said that
ours is. a country where justice is
very often denied to a large section
of the people, it is also delayed for
a large number of people. The other
day I was reading Mary Tyler’s,
‘Five years in Indianprisons’ where
she graphically describes the condition
of undertrials in different jailg in
‘India. There is no doubt that there
is- a special court necessary for ex-
peditious justice for all such under-
trials in. the country for all suspects
and persons who are on trial, justice
should be speedeg up. That is why,
having 4 special court for some people
‘when so many people are being deni-
ed justice speedily, does not appeal
tome, I think there i3 an authoritarian
streak in it ‘But  the fact is this
Unfortunately in the last thirty years
in the country, we have had often
taken recourse to special courts, Six
special courts, if I may say so, have

_-Deen referred to the Supreme Court
three were upheld, three were struck
dawn by the Supreme Court. I have
‘metn in my * staite the unfortunate
spectacle of special  tribunals for
Naxalite prisoners, people who, may
‘be, did wrong but with' conviction.

.!brthntﬂm'eillmdytﬂal as it

- ‘they ‘were ' hurdéned criminals. In
MWest ‘Bengal and in Kerals . special

- gousts. have. taken place. 1 cannot

‘ M wiﬁt a.clear -consclence -, that

mmmm-_

precedented in .this country. .It. has

. happened in this country before, it

has happened in respect of people wha
have fought for their convictions,
So there is nothing basically
antagenistic to what has happened
in the past.

The vexations question grises as to
how I look at the Bill. The Spe-
cial Courty Bil] is an - .offshoot
the Emergency Courts Bill that was
brought forward by hon. Mem-
ber and esteemed friend Shri
Ram Jethmalani.' The Bill was re-
ferred to the Supreme Court and the
Supreme Court in its judgement
suggested several modifications.. I
am glad that the government had
accepted some of the modifications.
I was totally at variam . with Mr.
Jethmalani when he tried to force of
the emergency from:May 1675. That
has been struck -down by the Supreme
Court. This Bill. dou not Iinclude
that clause. . -l

Imtead of three tiers, this Bill pro-
videg for a two tier court as in the
case of the Xiection petitions which
many of us have faced. It allows the
Supreme court to go into the facts
and the law of the case which will be
referred to it and. decided upon . by
it. ‘I find one thing which is objee-
tionable in this Bil—nomination of
the judge. It-is natural that when a
Bill arouse; controversy if any sort,
the government should be very care-
fu] in formulating its approach. But
the Bill says: the special court shall
consist of a sitting judge of :the High
Court nominated by the Central
government with the concurrence of
the Chief Justice of India. I feel
that this is not correct; I have brought
in an amendment to the effect that
nomination shoulg be done, not by
central government, but by the Chiet
Justice of India directly so that there
is no colouring in it, there is at lesst
no accusation of colour in it .nimt_
the appointment. As far as the
judgement of the emergency oﬂeneu
is concerned, our party had in the
pmtakmnver!clurmnd. g:r.

‘Jeader Shrl Chavan hay spoken ¥



18hiri Sakijiie hay)
Houise, that we  bave set our Hachs

inst_efergency, t
t0 tr;glt:ashield an;{;dy mgowm
sammit

tteq any excess or crime during
the emergency. So when [ say this,
f say with a clear conscience and
donviction that as far as our
party -is concerned nobody should
feel that judging anybody, not pre-
judging, who hes béen accused of
wmergency excesses is aguinst the
policies of the party. Our party has
stated 1t cleirly {ime and again and
#lso in its resolution  in May 1079.
But the guestion remains that emer-
gency Wai an . example, when people
in Nhigh office siisused power,
When they did arrogate  authority,
-rhen prevmtive detention laws weie
used ¥rengly and very offen vindicti-
vely, whén the press had to be badly
cénored. The worst victim of the
‘emeérgency has beén the Congress
Party, which after 30 years’ of ruling
the country lost to a conglomerate

Who pever hoted to come to power. .

A$ & backladh of the emergency,
‘bur party suffered a split. We
fave been going through the pain-
a1 process ‘of thé backlash of the
emergency. That is why with a claar
‘conscience 1 say that I cannot ind any
‘logic, whether from the political stand-
point of the party or from the legal
‘standpoint, to oppese the Bill. 1 say
thiét the Bill is° good but not good
enough it goes far but not far énough.
1 refer to Justice Krishna Iver's judg-
mient in this case, where hp stateg very
Cleirly, iri his usual bombaitic, pictu-
résgue or verbose style, wh:tever you
all it nl tﬁllom'

J“To sum up, the Bin havers
perﬂmuly rear unconstjtutionaﬂty
in certain. respects, but s rurely
saved by application of . pragmatic
principles rooted in pxecoaents "

As 1 sald, there are precedém for this,
ﬁezbelonto Fy:

. - Newertheless, juﬁﬁe- ‘ to mm
: ;justite..is best done by. a. »mmnqpt

- "mmvjpwm’n‘pw ,.

Haie ‘uﬁio&ek%’ e mm&

able' power-wielders have ¢ :

sinister yet constant compiiions 6t

;ifeivelopment in developing voun-
e‘”

This is where the Covernment mﬁd
have shown @ little more . foresight.
This was the cccasion when it rould
have shown its sincerity in Iaying dowin
a permanent statute for all sorts of
political offenders. Ag a- political
worker myself, 1 would not like to be
judged for any crime I commit at tle
same level as an ordinary criminal L
would like political crimes to be
judged politically. That ig why there
was necessity and there i stil Bcope
for the Bill to be enlarged to include
not only the period of emergency but
also all future times, If it cin do that,
the Government will abuolve itself of
the blame that it is totally directed
against some people and it will also
set a very healthy precedent for future.
In fact, Chiét Justice Chandrachud,
who was ohe of the four fudges giving
the majority judgment in the cuse,
although he did not mention it in the
judgmesiit itself and when he wert -
into the constitutionility of the BIl
seid it wag within the legal competénce
of the Parliament t0 go into such =
Bill said in a speech st Dharwar on
213t Deuen“x‘ber, 1978 pg tollovwy:.

. “The Chiet Jn.:tice of the. enpmge
Court Mr. Y. V. Cb.andrachud today
ple&ded for enlarging . the scope nf

the Speeial Courts: m Addrm
the deume- the CRIS Justide suid,
there was no reason why the o.wra-
tion of Special Courts should he
lirmited to try offences connéeted with ‘

:which!ud a bearlnz on society
mmdnbammmm ﬂu
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SHR1 KANWAR LAL GUPTA:
grotise ‘ ugainst the Bill, those " who
complain of discrimination and perse-
cution, a8 my friends did. I ° wish
that those who were so eloquent
against this Bill today were at least
one-tenth of that eloquent one the
floor of this House in those days. I
kriow that they are only asking for
immunity for Shrimati Indira, Gandhi
from prosecution for offences.

SHRI C., M. STEPHEN; You are

not answering the point I raised. My

point is simply this. Ag suggested by
the Supreme Court at the time of the
argument, and as emphasized by
Justice Sinhgal and Justice Krishna
Iyer, why can't you agree to make
any of the High Courts as Special
Courts for trying these offences? Why
do you want to pick up Judges and
ereate Special Courts? Why could
you not agree to the suggestion made
by the Supreme Court?

Yy v W m:i‘!mﬁtm:;'

waltz p e ® W ag g &R o

agr § oire 39 § ot o w1 W R I ¥ WER
ax o fyiaw §, o LI
g% dwmie W ww & ey § WX vziiaq
wyr & v oot & o o g o NN i
wff ur wwdt | wofod & gy wgAT wmar

Personally I do not mind it. It could
have been dene one year back. Per-
sonally speaking I would have pre-
ferred that. It should have been
done much earlier, Now it is too
late, We have to compensate for that.
For speedy justice 1 say today this is
& “must”,

iwmtﬂmﬂ&ﬁﬁf i m ¢
fe drourcs dro oo &Wﬂ‘!ﬁ i t
1 would have preferred that. 'l."htt is

.my personal opinion and I must con-

fess it before you.

W i P st e & o & W &
TS TN T AF, 6 nelt Tw gy »

1 would prefer that. ‘I wéuld not
ming it.

o ot e Gt aefie w @ € fr R qgt
wt wrdo uo Qo dtat grae g v §, W At
g g gy 1 i wrfo qWo qo daT amam
ot awd erow A Y wr o
e | off fag i § e

TC

(4]

wafirg § qrty s ¥ wE P & g faw
o ¢ o o
& nng fiean 8, o o gy fast

“Let me sound a note of warning.
A nation that looks wupon crimes
againgt democracy and rule of law
breeds despotism. These are crimes
which we can ignore only at grave
peril to our system. A routine crime
injures an individual. A group crime
poses a greater threat. Organised
abuse of authority by those to whom
it is given in trust is a crime against
the entire nation.™

e g T T gt e & o < W €
%ﬁwmmmmm:wwiﬁn&
& o it et o

It is in your own interests that thh
Bill should be passed as early o8
possible. Thet is my-own holiu .
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’ {"" wﬁgtm&wﬁrmm '

og? ff & fore
fimv,mm— wi F g
Wﬁﬂﬁﬁ«z#mumﬁmm

T AEHRA, ¢ Ak wve & g Prdtwe
® wad @ § Woorw v § 6w
fadtgw & 919 &) WA F I TR LE B AR
¥ whe & ardey arfe A aven W o safie,
TR Ry i, WA #
afagiT ®Y WO §T F THT 7 TG TR | TR
gra @ wyfer o7 g¥ oewr § 1 o ferferar
ot § wT & QAT S § & IAwr e g
o & wew gt ey wnfge 1w wet & arw
& o fordiwor w1 TG w0 E

SHRI A. K. ROY (Dhanbad): Mr.
Deputy-Speaker, Sir, it has become a
custom in this House to preface cach
and every lecture with the words “19
months of Emergency”. Whether it is
& Bill on Courts, a Bill on animal wel-
fare a bill on unemployment, a debate
on Budget, a debate on President’s
Address or on flood or drought, we
must start with “19 years of Emergen~
qﬂ B

Why {8 it very cold today? It is
because of the 19 years of emergency.
- “Why -{8.1t raining - today? It .8 be-
cayse.of the 19 years of emergency

.AN HON. MEMBER: Ninteen years
19 months?

BHRI A K. ROY: It will soon be-

. totne 18 years.

1 Dur!n‘thue lsmnnthuwu in-jail,
-»_mdlthlnkwmuembmhmm

to fight the elections from jail and .

" were released two days atter the resulis

were broadcast. But § think that
everything should have a limit. If
you stretch a thing beyond limits, it
becomeg counter-productive, and tuat
is what it is becoming today.

1 stand here not to support, not to
oppose, but to expose thig Bill and
also to take this Bill to the people.
The regime of the Congress Party has
got a notoriety for making all-unfair
things in a very fair way, and ihis
Janata Government has earned, by its
foolishness, a name for doing fair
things in an unfair way, and the Spe-
cial Courts Bill js a special exhibition
of a fair thing done in an unfair way.

1 would advise the new Home Minis-
ter to beware of lawyers and Bars. He
has taken this Bill to the Supreme
Court, and spent four monthg to Jdeter-
mine the constitutional validity of this
Bill. Y know that the Indian Parlia-
ment is not as sovereign as the Parha-
ment of England to make any law that
it likes, that the law made by it must
stand the test of constitutional validity,
the test of the competence of the legis
lature to make it, and the test of article
19 of the Constitution. But here what
matters is not the constitutional validi-
ty, what iatters is political validity.
Whether it is constitutionally all right
or not is a minor thing, the major thing
is whether it jg politically desirable or
not. For that the Bill must go to the
people and be debated in every forum.

_A lot of constitutional. exercises are
bemz made on the jurisdiction oz per
sonal liberty before the court.of law,
on the jurisdiction of Parliament, on
the jurisdiction oy the Supreme Court-
etc., but nothing has been said on the
jurisdxctlon of the people.

You will be surptined to know and -
I was also a bit upset to know, that
this Bill took its present shape because '
of the Forty-second Amendment, The
Forty-second Amendemnt made a pro~ -
vision for making this type of law hy. -
transferring tbe lubject ﬁ:um the State:



[8hri A. K. Roy] .
ist to the Concugrent List. 'rhathas
snableq the Government to come oiif
with this Bill under article 246(1) and
(2). That means we are adopting the
method of ti: Forty-second Amend-
ment in an indirect manner.

1 have also give an amendment cn
he classification angq selection of the
Judge and the name of the Bill. 1
want this Bill to be called not the
Special Courts Bill, but the Janata
Courts Bill or the People’s Courts Rill,
because the Janata Government also
should be against anything aspecial
And then, the nature, scope and the
fechnique o! introducing it must also be
changed. That is why I gay that, this
Bill must go to the people, must be
debated. Who was the worst sufferer
in Emergency? The politicians, people
liké us spent 19 months in Jail but
remained 38 months in Parliament. I
think this is not bad. Many people
outside will agree. Anybody, if he is
given an option that he cam remain
19 months in jail ang in lieuy, of that,
he will be in office for 38 months, he
would agree. There will be a long
queue for that. Who suffered most
during Emergency? In ten years, 1
had spent Aves years in jail during
Mrs, Gandhi's regime and we fought
when she was in power. Today she
has been removeg and I pity her. It
is énly by pitying Mrs, Gandhi that you'
can finigh her and not by punisking
}#'. “These people have kept her glive
aﬂaxwm«mu.wnﬁm
CMM betweeni the two sides.
these people bave come to this s
théy day th and’ day out, think abuuit

Mrs, Gandm an they go tq the -
iy d when they go tq

e 8 they ‘Will alsy start uym;
s0 and s0. Who is that “someéhody”, I
~ do not know, because this is rolling and
changing. I say that ‘there 18 a collu-

. sion between the two sides. They do
not want that the tmage of the other
should g6 inty the background so that
the Indian politics is divided between
the devil angd the deep sea. We Fave

- got 1o way out. What is wonderful,

ang perhigps. you will slso be

: mm when these peeipu m”w“

_mm.'!bundsoﬁefw nhummnﬁ’:

lldowth; RMMW

comwsmcwn MCW
tution ‘and such other things. But as
soon as they go to the other gide, .they
start feeling the importance of thy
streets. They take up matters 1o the
streets. Today we are seeing that the
birdg of the same feather flock together,

Who sabotaged the Constitution in
India. First, it was the Congress
party. I remember that while I was
in jail in 1968, I read a statement of
Mr. Morarji Desai. He was the per-
son who with Mrs. Gandhi, the them
Congress President was pressurising
Mr. Nehru to pull down the constitutio-
nally elected Communist Governroent
in Kerala. 1t is you people who did all
these things together. When the cther
people take politics to street you say
that violence is being resorted to.

This igs not democracy. This 1g ar.
exhibition of a superb performance of
hypocrisy and the Special Courts Rill
is a special example of that. Who can
correct us? There are some political
pundits also like Prof. Madhu Danda-
vate who claims that he is a socialist.
I say that....

THE MINISTER OF BAILWAYS
(PROF, MADHU DANDAVATE): 1 do.
not want him to insult me by sqyml
that I am a pundit.

SHBI A. K. ROY 1 withdraw that.
Can gny student of politica]
think tﬁ'ﬁt such a big thing contd” hnp- ‘
pen only because of the mischiefs and
mistakes of a few individuals? Onr
Professors used to tell s that !tom ;
wergnheepandsoﬁeureould becong
o Caesar. We will have to understand
and accept that Indian, were shéep”
mdsoaladyeouldbecomegm :
or we have to understand ayd & >
the socio-politica) consequences and “the
socio-economic  reasong: for that anpl
they are engrained -isi the systém }
self and we are continuing that gystem. -

Is there any alternative? Is there any

scope? 'Ts there any fufdie for
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. mphive. It has Joft -three slterpatives.
. Eiritly, there will be authoritarianism
ip.any form.  You will be surprised to

- oow that it half a dozeén provinces
‘that are run by the Janata people,
(there is. some sort of @ MISA, that is,
defention without any trial; where you
wili be arresteq without a trial. One
©of my Adivasi leaders and my collea-
gue, Mr. Shivoo Soren, was in f{ail for

. four months under that Act. After a
lof of movement, he could be released.
“This is the democracy,

1 do not blame them. It is not a
question of abame, it is a question of
compulsion. This system this socio-
political order, cannot work in o com-
plete democracy. It is a Utopia. Either
some sort of an authoritarian rule will
be there or there will be 3 chaos or
there will be a revolution. When you
cannot have a revolution, either you
have a chaos or an autocracy. It is a
mixture that they are having. That is
why I say that the Special Courts Bill
is a political Bill. It has got a political
motive. 1t aims at some political per-
song, it aims at a certain period.
Everything is political. We should Le
bold encugh to announce it that it is a
political Bill and we will punish those
who are responsible for Emergency.

SHRI RAM JETHMALANI (Bom-
bay North-West;: Mr. Deputy-Speaker,
Sir, my intervention in’this debate I8
miinly &n attempt to carry some con-
viétion to my very dear friends on the

pptaite Benches, those ~who have
beéeii Taughing away for the last 10
minutes when ~this is a_very serious
aid a goleran occasion. Though I am
bhisdious of the fact that I am trying
yw soree geeds  oh an extremely
yBie ‘sefl, 1¥ not rocky craniums
‘which have a trémeridous quality = of
fmpenetrability; yet, 1 think, in a de-
mocracy, it behoves. us to make
sttempts,

First of all,  Sir, there are special
coﬁrt:t "and  special  courts. This

Bil 1s'a very special sénse, not in the-

ai Cotitts Bill is 5 $pecisl Courts

‘sense in which the special gourts biils

are normally understood. Even Pakis-
tan has special courts in which the
arcused have no right of proper de-
fence, in which adjournments are nof
granted, in which the accused will not
get an opportunity to prepare their
defence and in which the right of
cross-examination is curtailed.

This Special Courts Bill is special
enly in two senses, firsily, that it is
designed to deal with a very exirs-
ordinary and specia)] kind of an offen-
der and, secondly, that it confers ex-
tra-ordinary generous rights upon an
accused person which no accused in
the history of criminal administration
in this country has ever enjoyed. But
the only fault of this Bill for which
this Bill is being abused, for which
this Bill is being maligned, for which
this Government is being maligned, is
that it takes away the right of a dis-
honest accused to frustrate the judi-
cial process by causing inordinate and
extra-ordinary and special kinds of
delay.

The object of this Bill is that those
people who want to go to the polls, the
people who wish to throw themselves
open to the public for the purpose of
an electoral process, those who wish
to be refurned to political power again
in this Parliament and in our legisla-
tures, their real character must be
determined before the next elections
tike place in the country. The object
of those who are opposing this Bill is
precisely fo foreciose the possibility of
their real character beéing exposed be-
fore the next Election takes place.
THey hopé that the ordinary procrat-
inating process of other courts will
drag on, They drag on at the best of
times but they can certainly be made
tn drag on by a powerful accused of
th~ kind who are geing to be dealt
with hv th~ proposed Special Courts.
It 15 their ehiect that people, after five .
years, will forget thelr crimes. ﬂ_mt-
pfor the Election again they will put

forth another argument i.e. why con-. . -

finue the trials since another Election - .
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has intervened, ‘It is this hope, this
last glimmer of hope, which the dis-
honest accused  sure of conviction in
his case is trying to exploit. This is
the last possible straw which a drown-
ing man can catch

The Special Courts Bill was promot-
ed by three experience in the light
of which the performance of those
who have brought this Bill before the
House must be understood. First of
all, the accused who are going to be
tried by these Special Courts, have
shown an extraordinary ability to sub-
orn evidence and corrupt witnesses.
The strongest possible evidence of that
is not the judgment of a special court,
nor the judgment of a Judge who has
been hand-picked by the Janata Gov-
ernment, but it is the latest judgment
of a Sessions Judge—a Sessions Judge
who was not selected by the Janata
Government but who existed long be-
fore the Janata Party was born and in
whose selection as a Trial Judge this
Government or its prosecutors had
played no part. That Judge, today,
has gone on record to declare that two
accused before him suborned and cor-
rupted 23 witnesses at one trial alone.
Some of these witnesses were persons
occupying the highest administrative
positions. One is today the Chief Sec-
retary of a State Government and the
other belongs to the Indian Adminis-
trative Services, not to speak of the
humbler people whose evidence was
suborned,” Humble people can be for-
given that they may succumb- to the
temptation of money  and bread but
thope in the position of Secretaries to
Government succumbing to the corrupt
influence of these accused. persons is
&n eye-opéner -to all—and I hope it
will be ap eye-opener to the distin-
guished Leader of the Opposition as
well. We did not want to have courts
over whom the accused can exercise
some influence, which they exercise
over Secretaries and Joint Secre-
taries. After all it is a subor-
.dinate Judge sitting as a Magistrate.
I am preid of the Judiciary that, in
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spite ‘of the antattdn o whicht M
are exposed - and the pressures 10
which they are subordinated, there are
gems amongst them who are atill-able
to do ‘justice. This is a tribute ‘whichy
this House should pay to the Judiciary.
But if the accused have tried to car-
rupt people in high administrative po~
sitions, is it not a reasonable assump-
tion to make that they must have tried
at least to bribe the smaller people
who, against odds, are trying to carry
on with integrity and honesty the ju-
dicial processes of this country? The
accused in this case hag shown a re-
markable capacity (Interruptions)

MR. DEPUTY-SPEAKER: Is it a
point of order that you want to raise?

SHRI RAM JETHMALANI: Raise
something intelligible at least!

SHRI M. RAM GOPAL REDDY
(Nizamabad); He is bringing in the
names of Judges. He says that some
people who supported their cause are
gems and the others are not gems,

SHRI RAM JETHMALANI: The
accused have demonstrated in an
abundant measure their capacity to
cause delay. Trials which should be
disposed of in exactly thirty minutes
have gone on for years. I do not wish
to blame the Magistrates, but I blame
the accused who are appearing before
these Magistrates. There is at least
one trial which could be disposed -of
witlin a few minutes and yet the great
accused has seen to it that the trial is
nowhere near the end. We do not
want that to take place. Therefore,
there must be some courtg which do
only this work and try these mighty
offenders and bring _them to iustice
May I say thig that an innocent accus-
ed, convinced of his innocence, having
some belief and confldence in justice

.. (Interruptions)
SHRI VASANT BATHE You de~
fended the smugglers. .

SHRI RAM J’!.'I‘HMALANI I huve
defended Congressmen who were worse.
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"-"SHRI VASANT ~ SATHE: Can you
feil'us a single case where it has been
Msposed ‘61 in 30 minutes? (Interrup-
sl

{, 'SHRI RAM JETHMALANI: I de-
‘fend everybody who comes to me, and
every one is -entitled to come to me,
including Mr. Sathe, One day he will
need me. - (Interruptions)

‘Now, as far the fairness of these
courts, we have not created any new
offences. The offences with which the
accused are being charged have exist-
ed on the Statute Book for over cen-
turies, for hundreds and hundreds of
yeers. A large number of accused in
this country have been convicted of
these offences. The principles of law
which are there for the benefit of an
honest accused—the case must he prov-
ed beyond reasonable doubt, that the
benefit of doubt should go to the ac-
cused; that the accused must have the
fullest opportunity of defence—are not
touched at all in the slightest degree
by the present Bill. The whole of the
Crimingl Procedure Code is made ap-
plicable. And no accused in this coun-
try has enjoyed the right that he goes
to the highest fountain of justice,
namely, the Supreme Court, The Ses-
sions court might make a mistake, the
High Court might make a mistake but
at least in the theory of law, as far as
human _beings can ensure, the best
justice you get is in the Supreme
Court, ang so far I have not yet heard
you challenging the integrity of the
Bupreme. Court itself.

. Now, let me say this. Only the
other day when a court other than a
specisl court pronounced judgment—:
and thig is one great experience that
we have had—a large number of hood-
fums collected in the court room, the
hoodlums assaulted the public prosecu-
tor, the Woodlums -assaulted the police,
‘assgulted the judge. One of the hood-
lums got on to the judge’'s chair and
pronounced a judgment of ‘not guilty’
in favour of Mr, Smjay-GaMhi and
‘Mr. Shukla, The hoodlums can be
-pardoned. ... (Interruptions) but am-

ongst those hoodlums . there was pre-
sent a man from whom a greater sense-
of responsibility is expected; I refer to
my distinguished colleague, Mr, Veasant
Sathe, who was an eye-witness to
everything that happened in that court
room, and Mr, Sathe did not even
show the common courtesy to a fellow
lawyer. Mr, Sathe, you are a practis~
ing lawyer, and when your lawyer-
friend was being assaulted by the
hoodlums, you did not open your mouth
and try to tell them ‘Don’t assault a
public prosecutor’. (Interruptions)

SHRI VASANT. SATHE: Sir, I
want to give my personal explanation
at this point lest it should be misun-
derstand, Because he is making an
accusation, I must explain this.

MR. DEPUTY-SPEAKER: Yes.

SHRI VASANT SATHE: The facts
of the matter are that, on that day.....
(Interruptions)

SHR! VASANT SATHE: 1 was there
in the Court. To begin with, when the
court announced its decision handing
over the sentence, there was perfect
peace in the court room. Sir, there-
atter, the so-called hon. junior of Mr.
Jethmalanj made a very unworthy abu-
sive remark. ...

SHRIMATI PARVATHI KRISHNAN'
(Coimbatore} : Unpariamentary.

SHRI VASANT SATHE: ....which I'
cannot repeat against a person who -is
sitting there and who is also a lawyer.
Therefore, that lawyer—I do not want
to take names here..retorted against’
that gentleman whom he calls his hon.
colleague, That is where the fracas
started and I would like to say that
Policemen came in which is normally-
not done—a whole platoon of Police:
rushed inside the court room—at that
time people got provoked and they
started shouting slogans against the



a%9 SPeciuz (.qmm sm

PROF. MADHU
Aumt the ﬂuzhfn

SHRI VASAM SATHE: The Magis-
trate had already gome fo his Chamber
-earller after deeln‘ing the untence '

PROF¥. MADHU DANDAVATE:
Aﬂu the slogans.

SHRI VASANT SATHE. Slogans
~cyme later on when the Police force
-came in. But the fact is—my friend
-over there was not there but he must
"have been told, I got up on the chair
in between and I appealed to all to
keep quiet and I also appealed to the
Police saying ‘Please withdraw from
the court, I will take the responsi-
bility to see that np one will make
disturbances here provided you are
willing to co-operate.” But the Prose-
-cutor said, ‘No’. Mr. N, K. Singh who
‘was there refused, He said ‘No. 1
will not withdraw the Police force. 1
will stand hma'

qanmvun

‘Then one of the Sub-Inspectors
‘manhandjed an advocate who did not
belong to any party. He said ‘I have
‘nothing to do with any Party.
that advocate wag physically caught
"by the collar by that Sub-Inspector, He
-was asking the name. That name was
not given. Al that was told to you.
“Why don't you tell the truth? This is
-what happened in the court.

SHRI RAM JETHMALANI: This is
-a story which is wholly contrary . to
truth. He does not deny that he was
present. He also does not deny that
the hoodlums got up on the Table and
‘propounced ~ the judgment of  ‘Not
-guilty’. You were present and you
“interfered only when the Police force
argived into the court room, At that
_-stage you found..

SHRI C. M. STEPHEN :
‘point. of order.

1 rise on a

With respect to an incident which '

took place somewhere, two versions
are glven One by a Member whd
.says 'I was present and T sweat “{0
what happened,’

But-

Also anat!:er'mem- )

ber admmits be was, nat, Buskibe
:": “'%“’W "’R“’M”&ﬁ bis is »

it.and on the basia d
that heafsay ' statement be is d
dicting the ltatement made by a mlm-

This k the point
of order I will make.. . . Unterrup-
twns)l

MR. DEPUTY-SPEAKER. Mr, Bhae
rat Bhushan, please take your seat
now,

(Interruptions)
DR. SUBRAMANIAM SWAMY
(Bombay North-East): Mr. Sathe, you

were not in your senses there.

SHRI RAM JETHMALANI: So far
as the fairnéss of this Bill {s concern-
ed, apart from the extra-ordinary
rights which no other accused hag ever
enjoyed in the adminfistration of Cri-
minal Justice in this country, let me
refer briefly to the history of this Biil
when it was being argued before ‘the
Supreme Court

When the arguments were on in the
Supreme Court, it was said to the
Supreme Court that our objedtive was
only to secure a quick disposal of
these cases. Suggestions for the bene-
it of the accubed person werk -accept-
ed by Government! The judges sugs
gested three thlnu which were imme-
diately acceyted ‘on behal.‘. of ﬁae G’w—
ernment. - :

Thereafter, Mr. - Jusﬂea Ohmdn- .

chud; spesking for himself, and ~for'
three Judges ‘has gone on record to- Yy’
‘“we do not sccept that hy nesson - of
those conhsiderations, the crestion of
a special court is calculated to damage:

or destroy the: constitutional -safes
guards of judicial independence. The'

4
¥

reason-for this view will bécome clelge

er after’ we deal with ‘the: " duastions:

arising under Art. 14 "sind 2L Bty
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wffice io say at this stage that the
provisions in clause 19 of the Bill are
for an appeal to the Supreme Court
from every judgment and order by
special court and the provision for
transfer of one case from one gpecial
court to another.”

In the course of the arguments, it
was pointed out that only a sitting
judge shall have to be appointed from
the Supreme Court. That judge will
carry with him his constitutional sta-
tus. rights and privileges and obliga-
tions. There is no reason to apprehend
that 2 mere change of venue will affect
his sense of independence or allow him
fo be open to the influence of the Exe-
4 cutive. One can also be unmindful of
l the benign presence of Art, 226.

[ It was suggested by the Supreme
Court strongly and in stronger terms
supported by the fifth judge Mr. Jus-

' tice Untwalia and also supported by
Mr. Justice Krishna Iyer. There s
only one judge who took the view
which, a8 a student of law, I say is
the wrong view and, in any case, is
negative by the majority of six to one.
According to him it is not permissible
at all to create any kind of special
tourt cutside the existing hierarchy of
courts.

SHEY C. M. STEPHEN: What about
the fourth suggestion of the judge?

SHRI RAM JETHMALANI:
in court and I have
ments.

I was
heard the argu-
I have not forgotten that.

SHRI C. M. STEPHEN: S8ir, I rise
on a point of order. That is he cannot
be permitted to make a misstatement
in regard to the Supreme Court in the
House with reference to the proceed-
ings of the Supreme Court. He said
that three suggestions were made.
That is a misstatement. Mr. Justice
Untwalia, it was stated, during the
course of the hearing of the reference,
made four suggestions, regarding cne
of which, he said, was still under con-
sideration of the Government. There-
foré, when he says... . (Interruptions)
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I am entitled to say that he made a:
wrong statement before the House, 1

am entitled to know the other sugges-
tion that was made.

MR. DEPUTY-SPEAKER: You have -

already enumerated the
tions. Let
speech,

four sugges-

SHRI RAM JETHMALANI: Sir.....
(Interruptions)

SHRI C. M. STEPHEN: A wrong

statement is made here. (Interrup-
tions)

SHRI RAM JETHMALANI. If Mr.

him continue with his.

Stephen thinks that the person who is.
present in the court is entitled to more -

credence, I was and he were not.

SHRI C. M. STEPHEN: He said four
suggestions were made. The fourth
one is under consideration. What has

happened to that? That is what I am-

asking. If four were under considera-
tion of the Government,
happened to the fourth?

I am asking.

That is what

SHRI VASANT SATHE: He is say-

ing that Mr, Justice Untwalia ‘was
wrong.

SHRI, RAM JETHMALANI. I am
not saying that Mr. Justice Untwalia
was wrong. Mr. Singhal is wrong. The
arguments which I, have heard from
Mr. Stephen and the rest of his col-
leagues on the ather side 'would have
carried some_ greater authenticity if
these were the principles which they
steadfastly adhered.to in the past. What
were their principles in the past? They
had been a party to.the creating of a
whole Chapter in our Constitution
which creates administrative courts
for the trial of offences. The adminis-
trative courts will be presided over by
the judges appointed hy. Mrs. Gandhi
according to the procedure decided by
Mr. Sathe and imposition of. punish-
ment will be decided by Mr, Stephen.
This is the kirid of courts they had
agreed upon under Art. 321 of the

what has .

)
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Contitution. At that time you had
forgotten all these principles Wwhich
_¥ou gre talking about now. And, Sir,
‘what is more? When Mrs. Gandhi and
the Congress party moved an amend-
ment that no Prime Minister ghall ever
be lable to be tried for a criminal
offence committed before she became
Prime Minjster, after she became
Prime Minister and atter she ceased
to be Prime Minister these gentlemen
did not at that time remember
the high principle which have sud-
denly occurred to them now. (Iﬂtﬂ‘-
ruptions)

16400 hrs.

1 would heve greater’respect for
_you if you had steadfastly adhered to
these principle and talked about them
when hundreds and thousands of
people were taken into custody and
put in jail. You denied them even
-the trial. So, you have at least no
right to talk about it now., ‘

8ir, only a word about the point
which has been raised and continu-
ously raiced on the Floor of the
House: Why is Mr. George Fernan-
- des’ trial not taking place? Why has
that case been withdrawn? Let me
give the reply once for all. If today
Subhas Chandra Bose were to turn
up in thig country and were to be
found, are we going to try Subhas
Chandra Bose for the offence of sedi~
tion which he undoubtedly eommitted
at g time when the British were in
power. Sir, it happens that when the
-democratic processes exist and the

be pumslnd with @ heavy hand. But

e
vhﬂosonhy Mmhm Quzm Om-
throwing by violence .of 5 dictatorial
regim '8 inore .hmunblc than
succumbing like you. people on your
prostrate bellieg to the dictator,  You
succumbed like prostrate children.. It
is much more honourable that you
must take up cudgols and Aght.

And, S8ir, it is the succegs of &
revolution which ultimately decides

the cheracter of the people. If the

revolution doés not succeed they
will be treated like criminals but if
it succeeds they are herves, they are
representatives of the people ‘and the;

get to the terrace of power and that
ig precisely what is causing you all
that mental pain that how jg it that
‘people who were kept in custody for
so long are now ruling over you.
They will because they rule by the
success of the revolution, by the will
of the people and I call upon -all right-
thinking people to support this mea-
sure. Imnocent accused can ecall #t
not a Special Coufts Bill but the
Speedy ~establishment of innocence
Bill provided you wure an innocent
accused. But the dishonest accuséd
and crocks will continue to say that
this Bill is designed merely fo infliet
Ppunishment on them, which ig not so.
Punishment will come because of your
deeds and it will come when ‘the
deeds are proved by the civilized lows
of evidence, by the civilived code of
criminal procedure and at the hands
of civilized judges whom we shall
not influence because we are opposed
to the abhorrent mnotion of a com+

L]

mitted judiciary ' which you started

and by which you have poliuted the
fountain of justice.. We are only try-
ing to remeédy and weegd out the seeds
of Corruption sown by you in - our

otherwtse unblemishied judicial sofl. -

16.«.|u B
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SKRI me (Ahﬂl"
Sir, we have heatd the protaganists of
the Specist - Courty Bill * apeeking'de
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‘#ven when argue you could
siy that they don’t carry conviction,
1t is ‘because - ‘they are obsessed in
their minds constantly by the fact that
~thig Bill is brought for one purpose
§hat they cannot get over that feel-
ing. They are therefore talking all
the time about the emergency, about
the 1¢ months, about the atrocities,
about thé excesses and so on and

. about Mrs. Gendhi and family cult
and all that.

. Sir, if they are clear in their hearts

that this Bill has all the elements of
normal rule of law and of justice,
then, they would not be obsessed by
this consideration.

And, the elementary lacuna in this
Bill is that it restricts thig to g parti-
cular period. Let me gay this. Why
should it be restricted? Why was this
period of emergency selected? If you
say that only in emergency certain
illega) things took place then you are
presupposing that impositon of emer-
gency itself wag illegal. Then you
could say that in an illegally imposed
emergency these things took place
and that iy why the period is selected
and so on. But tell me this, No one
has challenged this and the Supreme
Court has not pronounced in any of
Its pronouncements that the imposi-
tion of emergency under Art, 352 was
ultra vires the constitution, and was
illegal in any form. If that was not
80, then whatever may be said about
Shah Commission about misuse of
authority and so on, could not per se
be described as something done con-
trary to law. It was all within the
mmework of the law. If it was
wltb.in the framework of the law then
whnt happens? You have seid that

oy have restored the rule of law as
you call it. But I say let the normal

law take its coursze. Thet would be

the basic principle of the rule of law.
g:t, no,” You are wanting the Special

What was the gpecial plea?
You suy, people in authority, political
uwell»public -might misuge their
m '..
u-r deal wm; thesd expeditiou

-to come.

fhere.rmutbel'
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But may I say this? If that is the
objective, then. it must apply to all
the people in authority, for al} times
You can't gay that people
in authority in this time alone will be
selected for this kind of a treatment.
There is ordinary, common, law. It
applies to ull. In that law everybody
is equal. As the Judge has said, it
there it no limitation for an offence,
then, you throw people in authority,
wherever they might have been, at
whatever point of time, you say that
they are guilty of offence and you
establish Special Courts and all of
them are capable of being brought in
within the purview of the Special
Courts Bill. Why don’t you have the
honesty and the courage to say, I say
here on my authority that if you were
to say that there will be a Special
Court to try the VIPs or people in
aythority. any time, we will support
it. Come along, let us have it. But
it is not to be done in this manner.
The elementary principle of law and
Justice la that justice must not only be
done but also appear to be done. It
must inspire the confidence not only
in the ordinery citizens but those who
€0 before the court for trial. He must
have the confidence in them that he
will get a fair deal. Is that ap-
pearance there? You see the gitmos-
phere in the country for the Ilast
two years and the way that Govern-
ment is going on or has been going
on. Have you found in the last two
years an jota of evidence which can
be called as a proof of any offence in
law yet to be established. At best, at
the ex pare evidence before the Shah
Commission, all that you got was mis-
use of authority.

AN HON. MEMBER: What about
the ‘kissa kursi ka case’?

SHRI VASANT SATHE: I will come
to that. Even in this case on which
my friend has been waxing eloquently,
you see how you have denigrated the
judiciary. It was so unfortunate that
we have never seen this kind. 'Who .
Brings pressure on the witnesses? .In

ordinary times, who has the power?
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P_gmm out ot oﬂoo peraoz;s wlthout
any authority, persons in the jail...?
Here is the entire Government
mhlnery They do Dot influence the
witnesses, they cannot influence the
w!tneues wltpeue: turn hostile, ac-
oording to my friend, under the pres-
sure of being accused. Officers, Secre-
taries, ali of them, according to him,
are subjected to  pressure. But ac-
t;ording to you it is not like that. And
I will tell you why? Because you have
the temerity to say opeiily that the
judgement was in your pocket.

SHR1 RAM JETHMALANT :
...(Interruptions}

smu 'VASANT SATHE: You havé
e temerity to say even if there is
tiot a single withess, I will secure it
ds the conviction is in my pocket.....
Chilerriiptions), You have the temeé-
rity to say that, Mr, Jethmalanl. You
have  cominitted the biggest contempt
on judicisry and the Judge wes to say
“gh, you jocularly remarked”. But
thigt is rot a joke and I think that is
the Baddedt commentary that any man
éan msdke. 'Wé have . assuréd you if
you hand over the conviction, you
will bé made a High Court Judge.
Ik this the integrity? Is this what you
Want to do? (Interruptions), That
t8 why I say so, Sir. Is this the way
of functioning? 1 havé never seen
things happeéning like this. I have also
been practising all these years, parti-
€ularly, on Criminal case and I know,
&8 my friend knows; how the cise de-
#idéd. Do you ever know who de-
¢idés in a trial court? Whethier the
accused is guilty of swedriing, if the
trial court knows best the trial court
says _‘No, he is not guilty’. The High
Court says ‘to-.go into the case, he 'is
not guilty’. What does Mr. Jethmahni
da' He takes the matter  to the Sup-
fenie Ccourt and the Supreme Court has
qg!led upon_him %nd Ne makes the en.
dramé to cancel thie bail order.

atld to the credlbﬂ!ty? {tn-

YOu al"e

m RAm m I: .Y
ibuse every Judgé ﬁ thete any dﬁ
dibility?

(Infempms)

SHRI VASANT SATHE: 8ir, when &
Tudge, atter the Arst notoriolis ‘arzést
.. (eterriiphions)

MR. CHAIRMAN: Your time is over.
You have already taken 10 mimuites.

. SHRI VASANT - SATHE: Sir, you
have extended the time. Let me be
given more time. We are the persons
who are sufferers,

MR. CHAIRMAN: I can give you'
two or three minutes. You can contl-
nae.

SHRI VASANT SATHE: One poini I
would like to say about the sitting
Judge, Mr. Singhal. I will quote:

“In all probability, ‘sitting’ judges
of High Courts will refuse to serve:
as presid.lng judges of the specia!
Courts, and there is Mo provlslon in
the Constitution um!er which ~they
can be compeiled, or ordered uatnst
their will, to serve there. That

_ eventuality will make the 'h_‘_vlﬂong
of the 81]1 unworkable—even it 1t
were assumed for the | saké ot argu-

ment that they are otherwise valid and
constitutional, At ‘apy _rate, ih&
‘possibility  that the ‘ﬂtung'
Court judges may ‘hot rée to sérvé
as presiding judgé ‘the Speeial
Courts is real, afid thelr’ very refussl

. will embarrass the judicial l}iminil-
tration ang lower the prestige of thé

. "$udiciary for
' p‘;ovk:ei tot e | om;nathﬁq?i e
msidinz Judle of a Spwwi




** Wgreed to give his opinion on a private
mattér referred to him, the Kantibhai

‘cage, that goes against the very grains -

" of justice and impartiality of the jud-
ges.

SHRY RAM JETHMALANI: Nehru
did it, when he asked justice Das to do
it.

SHRI VASANT SATHE: I hope, you
. will not do anything to reduce the pres-
tige of the judiciary.

1 would -conclude by .saying that
this Government is continuing to suffer
from the phobia of hatred of one per-
son. ¢

CHOWDHRY BALBIR SINGH

(Hoshiarpur): One and a half.

* SHRI VASANT SATHE: Yes, half is
more important.
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SHRI VASANT SATHE: Do not
come under the inflience of those
maniacs, megalmaniacs, the RSS cult;
it is they who are forcing you to bring
such Bills.
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SHRI SHYAMNANDAN MISHRA
(Begusarai): Mr. Chairman, Sir: Frank.
ly, 1 feel very much intrigued at the
opposition to this measure, if not very -
much amused at ' it. But I have 3
shrewed feeling that the hon, {riends
who are opposing thig measure, are
indeed welcoming it in their heart of
hearts.

It is indeed a special tribute that
this regime is paying to a special cate.
gory of persons. And I think this
House should be doing less than res-
pect and justice to them, if it did not
pass this measure for Special Courts.
For, have wedo not found that some-
times, Commissions are appointed to
take evidence from special persons?
They do not have to go to the court. In
fact, the Commissions go to them, and
take evidence from them. Is that in
any way a measure of humiliation or
disrespect, or does it involve any kind
of justice to them? Now, if some of
my hon, friends who happer to belong
to that special category, are saved the
trouble of going to a Magistrate, or to
a district court, I should think that they
should be thankful to this house and
to this regime which is instituting this
measure,

Mr. Chairman, why should anybody a
take a dark view of it? Is this regime
saying that the Special Courts wiil be
doing the same thing to the accused,
as the courts did, during the period of
Emergency? The courts said then, to
people who were affected by the Emer-
gency, to all the citizens of this‘cd_\;n-
try, “Mr. Citizen, you cannot entér
my precincts. You have no . right
to life and property.” And we did not

have any court at all woith the name

during the period of Emergency, Now -
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here is an opportunity given to them
for the fairest trial possible.

My hon. friend, the Leader of the
Opposition has said that this is going
1o be a hand-picked court, a band
picked Judge dealing with hand-pick
ed persons, handing out pre-arranged
judgements, 1If 1 take them out from
the hand-picked category, they will
not feel happy about it, because they
belong to the hand-picked category;
and if they are treated as hand-pick-
ed, there is nothing surprising about
it. But even so, what I would like
to submit is that there is nothing un-
fair that is going to be done to the
hand-picked persons. After all, they
did not represent the entire section
of the soclety at that time; and if
the society had opted for Emergency,
of course they would not have been in
the hand-picked category; but the so-
ciety did express its opinion unmis-
takeably that it was not in favour of
the Emergency and the kind of re-
gime that they had clamped on the
country. And sv, they had, in fact,
opted for the hand-picked category,
and if they find themselves in that
unenvizble category, it is not because
of the fault of this regime. or because
of the party which is dealing with
them. In fact, it is the entire country
which is dealing with them, as such.

It had also been suggested but they
did not weigh their words very care-
fully when they said it—that it was
going to be manned by a hand-picked
judge. I ask them to tell us honestly
whether they had filled the High
Courts with handpicked persons. Out
of the 300 or 350 Judges who happen
1o adorn the office of Judges. I think
hardly 50 Judges would have been
selected by the present regime. And
is it their suggestion that we are
going to confine the selection only to
the 50 who have been selected by the
present . regime? Nobody in his

senses can suggest that the choice Is-

going to be conflned only to these
50. If they are going o be hand-
picked. Judges, they have to thank
themselves for this. In faot, they

have to take the credit, for they‘m"
made the selection; and we had not
found any fauit with their selection.

Why should they find fault with the - .

selection that we are going to make?
If we had found any fault with their
selection we would not have in fact
filled the highest post in the judiciary
in the manner in which we did. I
do not want to cast any reflections on
the hon. judges who happen to be on
the benches in the Supreme Court.
But it had been their way and prac-
tice to hand-pick judges. Therefore
you found that the Chief Justice of
India was handpicked by them super-
seding the most deserving and the
senior most judges. Was it not a nak-
ed case of selection according to their
choice? In fact it is they who had
done this;this regime has not done it.
Everybody would concede that. There
was one case which has enough to
knock out the judiciary and the Sup-
reme Court and most of the judges
and that was the Habeas Corpus case.
In the habeag corpus case the hon.
Supreme Court had held a view and
we respectfully differed from that
kind of view; the entire country dif-
fered from that kind of view. And
yet we had honoured their choice;
we have made the person who hap-
pened to be your choice, without su-
perseding him, the Chief Justice of
India. It is the practice of the op-
position to which my hon. friend the
Leader of the opposition belongs to
hand-pick judges; it is not our prac~
tice and we are not going to do it.

Then, it has been said that there
would be pre-arranged judgements.
But before I proceed to that may I
also ask the House was it a handpick-
ed judge who had tried Mrs., Gandhi
and pronounced that she must be.
released. It was a magistrate who tried
Mrs. Gandhi. If it had been a case of .
making  selections like that, . Mrs.
Gandhi would not have been released,
after her arrest about a yesr or 30
back, We bave not been of that view '
and we are not going to pay them.
compliments By emulpting them  'by -
handplcking judges. After all, the spe~,
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.cial court is not going to be a novelty.
Elections constitute the foundations
of our democracy and election cases
are triéd by special courts. We do
not have to come from the bottom of
the ladder. Is it their suggestion that
the special court which tried the elec-
tion petition against Mrs. Gandhl,
Justice J. M, L. Sinha, was selected
by the present regime. If that were
80, if the verdict were adverse ‘in the
‘present situation, probably these peo-
ple would say that that was because
of the fact that Justice J. M. L. Sinha
‘was_hand picked by the present re-
gime, Justice J. M. L. Sinha was
selected by the High Courts of those
days and the distinguished judge who
is going to be remembered in history
‘was one of the selections made by the
previous regime, the regime which
lasted for thirty years or so. Most of
the judges who find themselves on
the benches had been selected by the
previous regime. All these things
‘which my hon. friend the Leader of
the opposition said with great flair and
gusto—hand picked judges, hand
picked accused and pre.arranged
judgement-—are only high, sounding
empty words which cannot carry con-
viction with any person. 1 think that
if they dread the situation that con-
fronts them, that faces them in the
future, I really do not think that
there is any cause for it. They have
nothing to. dread because it is the
fairest kind of trial that they are
going to get at the hands of the
court. At the same time but here I
_have a complaint with which, I would
deal first, After closely scrutinising
the measure, I will try to show how
the Bill suffers from many lacunaec.

. - First coming to the judge who
would be appointed for the. purpose,
I.xeally do not see why the appoint-
ment should- be made with the con.
cvurrence- of the Chief Justice of India
mnd not. with' the concurrence of the
_Chiet Justics-of the- concerned High
Court;: I the: case .of & speciul . tri-

poses, it is the Chief Justice of the
High Court who makes the choice, So
1 feel thdt is there is absolutely ' no
justification for obtaining the concurs
rerice of the Chief Justice of India
so far as the appointment of the
judge is concerned. It is the High
Court concerned which could say
whether a particular judge would
be able to perform the task properly.
From the highest pedestal, the Chief
Justice cannot do justice to this mat-
ter. I think this matter should have
been left in the hands of the Chief
Justice of the concerned High Court
from which nomination would be
sought to be made. ‘But the point I
was trying to make was that this
situation was of their own creation, I
think this situation could have been
avoided if after the ‘clear and
decisive verdict at the elections, my
hon. friend, the Leader of the Oppo-
sition and his party came to the
House and confessed the guilt; they
had made a clean breast of the guilt
that they had perpetrated on the
people of India. If they wanted a
Gandhian remedy, they had to create
conditions for a Gandhian remedy. If
Mrs. Gandhi, who happened to come
to the House after some time, had
made a clean breast of the guilt, I
think the pressure for the special
courts and dealing with the cases
with despatch and expedition would
have been much less than it has been.
We are all committed to Gandhian
values, It is farthest from our mind
to he vindictive or to nourish feel-
ings for reprisals, But after having
waited for 19 months or so, we now
see that there cannot be any let up
in giving expression to the public will
in this matter. The public will was
clear. They did not like the emer-
gency. They did not like repressive
measures, If that were so what stood’
in the way of Mrs. Gandhi and her
party from coming before the House
and say, “Mr. Spesker, this is the
clear verdict of the people. I bow
dows# to the verdict of the people. We.
have indeed’ committed a guilt. We
have perpeirated an -excess on the
people of India and we are sorry for
it”?. But they did net do it
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Coming to the Bill proper, I am
-afraid, it is not going to be much less
_cumbersome than the normal proce-
dure, because there is a provision that
there can be appeals from interlocu-
tory orders to the Supreme Court. It
is not my suggestion that the accus-
ed should be prevented from making
an appeal from the interlocutory or-
ders. I am only stating the position

as would obtain even after the insti--

tution of the special courts. There
would be interlocutory orders both
on facts and on law to the highest

court. This Bill provides enough scope
for it.

Take for example people in high
public or political places. What are
the words used here?—‘persons who
have held high public or political offi-
ces”. What would be meant by it?
Who will define and determine these
and which would be considered high
public place or low public place? All
these things will be taken to the Su-
preme Court. Let there be no doubt
about it. You have not tried to de-
fine it. So, I am submitting to my
hon. friend, Mr. Sathe and my hon.
friend, the Leader of the Opposition
that there could be all manners of
appeal from interlocutory orders to
the Supreme Court.

There are other things also where
they have provided scope for it. The
Preamable itself, I must say, is a
piece of declamation par excellence.
1 really do not know how any drafts-
man could bring himself to putting
in all that is required to be placed,
in the Statement of Objects and Reasons
in the body of the Bill. That is the
rightful place; it should have pro-
perly found its . place in the State-
ment of Objects and Reasons. As it is
this is a pompous thing. This should
not have found place in the body
of the Bill itself,

However, what is’ bemg claimed 80

far as the preamble is concerned, is
that it contains the guidelines.. Now,

mmdn.mhatmum-tm:uﬂ-%

lines, I think. Godalnnefwmmm

a short process. Nobody can mske '

Wi,

a short process becauu everytmng
wouldbechaliemdmﬁmbaﬂsof.
the preamble itself and whethier you:
are conforming to the guidlines, The
preamble again says that it is the
moral and constitutionat duty of the
Government to do it. ‘Where does
morality find its place in a piece of
legislation? I really do not know.

15.38 hrs.

[MR. SrEAKER in the Chair]

1 was submitting that the preamble
is a piece of declamation. It is a1 pem-""
pous thing. It contains so many
things which cannot be interpreted or’
defined properly. To repeat it is
said that it is the normal .and cons-
titutional duty. But may I submit that
even if I break my oath, violate my
oath, that would be in a sense cons-
titutional offence but not a legal of-
fence. That is not an iilegal offence. Si-
milarly, it is said that it is the moral
duty of the Government, Although I
do think that no piece of legislation
can be immoral piece of legislation
and yet it had to be an amoral thing.
But here morality is brought in, ethics
is brought in, constitutional propriety
is brought in. I really do not know
whether the draftsman had done jus-
tice te the drafting of this measure.

All this is going to land the whole
process into complexities and difficul~
ties so that you would find in the end
of all that it will not be less cumber.
some than it would have- been thmugh B
the normal course.

Now look at the first and a second -
paragraphs. What do they mean? I
really do not understand what the
two paragraphs mean: They are not’
disjunctive; they are conjunective.
What does it mean? It means « thel -
both processés have to go mgther.
both the pargaraphs have to be read

be" that in many -cases yoir do not re.

quire any investigation;-tut 4t ‘there
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isoman&itdiulomadiﬂmthnd
of gitustion, then what happens? Ac-
«ording “to this Bill, you will have to
digclose the findings both of the
" agency of the Government as also of
the Commission, And it both of them
have to be disclosed, then there can
be many points of conflict and contra-
diction between the two. And,~—if my
reading is correct that both of them
have to be read together—in that case,
the position would be that, so far as
the second = paragraph is concerned,
that has to be preceded by the kind
of-action that is envisaged in the first
paragraph. Otherwise on the basis of
the findings of a separate agency of
ithe Government, the Government
cannot take any matter to the Special
Court. That will have to be preceded
by action under the auspices of the
Commission.
MR. SPEAKER: He should con~
clude now,

SHRI SHYAMNANDAN MISHRA:
Give me some more time.

MR. SPEAKER: You have taken
more than 20 minutes.

SHRI SHYAMNANDAN MISHRA:
Tifteen minutes for a Bill of this kind
is not sufficient. This is what brings
down the quality of the debate. You
should kindly consider that this brings
down the quality of the debate. I am
trying to analyse the Bill in its com-
ponents. ’

MR. SPEAKER: We are very much
behind the schedule.

SHRI SKYAMNANDAN MISHRA:
\Then, you will kindly observe that
in another paragraph, for example in
clause 5, “persons connected with it”
 have been left out, In the first para-
graph persons connected with the of~
fances have been brought in but in
the ‘operative part the persons con-.
fiscted ‘with it~ have been left out.
.Would it not create another kind of
situation?. .

Then, hurrying to another point——-l
would be completing soon—in clause
7:4t is said-that -matters pending in

- Jowred gourts ’wouid pe taken

~Ha.
) eomrietedrpokem

district level in the court of x'evmlm
since it has been disposed of by a
lower court, it will be taken straight
to the Supreme Court. If that is 50,
is there any meaning or justification
for the institution of a special court?
So Clause 7 of the Bill completely
knocks out the justification for the
institution of a special court. To
repeat, if you have to take it straight
1o the Supreme Court even from the
lower court, without going through a
higher court as is suggested in this
measure, then there is no justification

for this kind of a step that you are
envisaging.

Sir, since there is no time, I would
not like to strain your patxence, I
know you are governed by the limita-
tion of time, But I am quite clear
in my mind that I have not been able
to do full justice to the measure in
the manner I ought to have done.

SHRI B. SHANKARANAND (Chik~
kodi): Mr. Speaker. Sir, I must thank
a few speakers on the other side who
have really helped us in projecting our
view, for had not my friends like Shri
Jethmalani and others spoken on this.
it would not have been clear to the
entire House that this Bill is meant
against Shrimati Indira Gandhi and
Shri Sanjay Gandhi, not only meant
against them but it is meant for their
conviction. If you go through this
Bill, because you have had very vast
experience in the Supreme Court....

MR, SPEAKER: All that has been
forgotten, because in this House it is
not necessary.

SHRI B. SHANKARANAND: This

looks like a Letter of Intent of the
Janata Party to convict Shrimati
Gandhi very shortly. You must ack~
nowledge that it is the intention of
the Janata Party to put Shrimati Gan-
dhi in jail. within three months. Ru-
mours are aflost . already, and they
have been given credence by the few
speakers who have spoken in this

_House. And more 50, aperwn,a.nhon-

Member who has been a prolecutor to
see that Mrs. Gandhi  and others are
mxwort of thu
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Bill in this House? Mr. Speaker, if it
is really meant for justice to Mrs.
Gandhi, why is this hurry? The Jana-
ta Party take it as their honour that
they waited for 2 years, they wanted
to give time and all that. Heavens
ar¢ not going to fall if Mrs. Gandhi is
tried in the ordinary courts. But they
bave not. They would have done, but
they were fighting amongst themselves
for two years and they further feel
that if Mrs, Gandhi is left outside, per-
haps they will see their end very soon.
But they are mistaken. I warn the
Janata Party that if they see that Mrs.
Gandhi is in jail, they will see their
fate. The more they hurry to send
Mrs. Gandhi to jail, the earlier they
will end their rule in this country.
(Interruptions) I am not repeating
the arguments that have been put for-
ward by my friends on this side, but
the only thing that I am going to point
out from the provisions of this Bill is
how there is a design in this Bill. I
will point out from the provisions of
this Bill that there is a design in this
Bill to see that Mrs. Gandhi is con-
victed and that is, Mr. Speaker, this
Bill is not only for the people who have
held high offices, political and public
offices. It is not only for them. I
will read the Preamble as follows:

“Whereas Commisgions of Inguiry
appointed under the Commission of
Inquiry Act 1952, have rendered re-
ports  disclosing the existence of
prima facie evidence of offences com-
mitted by persons who have held high
public or political offices in the coun-
try and others...

And who are these ‘others’? Nobody
hag defined who are these ‘others’. I
will tell you who are these ‘others’.
Mr. Speaker, these are the others ‘who
will be created as co-accused and they
will be pardoned to: involve Mrs.
Gandhi, And that pardon clause is
here. Tt is clause 9. And what does
clause 9 say? We have never geen
any Acts giving special provision for
pardoning the accused. In no criminsl
law it ig ~there, There is .a special
© ‘clause in" this Bill ' pardoning sn

-accyused.  And for
- K@) ‘of clause 9 says:

what? Sub clause

MA;!!GKI wn m;emm:“m

. “A special _eourt mnx, \ytth a
view to obtaln&ng evidm of any
person  guspected to. have been
directly or indirectly eancemed in
or privy o an offence, tender a
pardon to such person on condition
of his making full and true dis~
closure of the whole circumstances
within his knowledge relating to
the offence and to ewery other per-
son concerned whether ag principal, |
conspirator or abettor . in. the
commission thereof.”

Now, there is a bribe, a legal bribe
given by this Govemment in this Bill,
an open corruption, to corrupt the
witnesses. And some of my friends
are speaking here that 23 witnesses
have been corrupted in Sanjay Gandhi’s
case and so many people have been
corrupted in that. Mr. Speaker, here
is an evidence, and here ig a piece of
Bill that has been brought before this
House. Can we put our hands on our
hearts and say honestly that this Bill
is honests? It is fraught with disho-
nesty only with an intention to convict
Mrs. Gandhi by hook or crook. Other-
wise, this proviso would have found no
place in thig Bill And . this is how
the draftsman of this Bili—I do not
know the mover of the Bill, J do not
hold the Home Ministry guilty of this
because there is somebody behind this
Bill, in drafting this Bill who is guid-
ing the scene in this House, I dp net
bold even the Law Minister guilty.
Otherwise this Bill would not have
been drafted in such a shabby manner.

‘

Mr, Speaker, you have read many,
Acts, you have interpreted and anslys-
ed them See the lancua:e of thls
Bill. )

See the language of this Bill. Ag
Shyamnandanji has. said, the purpm
of the Bill has been mentioned in
Preamble. He says that it~ spenks
about mora] obliut:m 1 quote the
last pmmph

“And whumthammﬂ
nal courts due to mgmon of
work...cmnot Mh o=
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Had- it been only this I could have
. understand .it, that there is rush of
“work and - 80 such cases cannot be
decided early, but it says:

“And whereas the ordinary cri-
minal courts due to congestion of
work and other reasons...”

What are those reasons?

" This Central Government has been
neglecting the trial of hundredg and
thousands. There are 82,000 under-
trials in this country who have been
languishing in jails from six monthg to
many year:. They are not caring for

" the release and early trial of these
people. This is what the Janata Go-
vernment is. It is only for the

Supreme Court to issue directions and
writs under habeas corpus.

I have given some amendments.
The only thing that I say is that this
Bil] should not have been introduced.
This Bill will create a sound ground
for establishing incredibility in the
honesty and impartiality of the Jud-
ges. J, do not decry the Judges or the
administration of justice, but this Go-
vernment js maligning the Judges by
bringing in such Bills and creating
Special Courts that doubt is created
about the administration of justice. 1
oppose this Bill. My request to the
Home Minster is: don’t malign the
administration of justice, do not
malign the Judges, withdraw this Bill.
There are law courts there are other
laws by which the accused can be
tried and convicted if found guilty.

MR. SPEAKER: The Home
Mi_nisteg._

SOME HON, MEMBERS rose-—
MR. SPEAKER: No, we have ex-

ceeded the time. 1 wil] give you
opportunity at the time of the
amendments.

PROF. P. G. MAVALANKAR
(Gandhinagar): This is g Bill on
which ‘several points of view have

" been expressed.

MR. SPEAKER: No. I am sorry,

. PROF. P. G. MAVALANKAR:
. '% object, You are not even listening
.%o me. :

Co MR SPEAKER: -That is all right.

PROF, P. G. HAVALANKAR:
You cannot brush me aside like that.
MR. SPEAKER: I understand your
importance, but I cannot give you a

chance on every occasion.

PROF., P. G. MAVALANKAR:
1 object to your words. I wil] be the
last mman to go against the Speaker I
respect the Speaker’g office, but my
point is.. .

MR. SPEAKER: That you must be
given an opportunity.

PROF. P. G. MAVALANKAR: -
Please bear with me for a minute. If
you wish me not to speak for the
whole session, I will keep quiet, but
that is not the point. The point is

~this. Kindly look at this Bill and its

background. Some of ug have to ex-
press g point of view which hes not
been expressed so far in the House.
Would it not be proper for you to in-
clude an Independent either at this
stage...

MR. SPEAKER: J have given inde-
pendents also every opportunity.

PROF, P. G. MAVALANKAR: .....
or at the stage of Third Reading.

MR. SPEAKER: I will consider it.
I wil} give others who have not had
the opportunity during the Amend-
ment stage or...

PROF. P. G. MAVALANKAR:
1 have not given any amendment.

MR. SPEAKER: Then I will give
at the final stage.

PROF, P. G. MAVALANKAR:
1 have deliberately not given any
amendment, because I do not want to
speak at length. I only want to
bring. ..

MR. SPEAKER: I will give you
opportunity at the Third Reeding.

PROF. P, G. MAVALANKAR:
I am not here to speak for the sake of
-gpeaking. I am here to express a
point of view. I object to your re-
mark; and the use of the word ‘im-
portance’. I am here to express my
point of view. It is not fair. What
is the point in spesking at the stage -
of Third Reading? At the Third
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Reading, you will' limit me to oniy
“Yes” opr “no”. - Because I am neither
whoally to: “yes” mor “no”, I want to
speak something more than that. So,
], want to speak at this stage. (Inter-
ruptions)

MR, SPEAKER: I am sorry. We
have exceeded the time limit. There-
fore, 1 cannot allow.

PROF. P, G. MAVALANKAR:
Would you allow me to speak on the
Third Reading by going into the de-
tails? You will not. Under the
Rules, you will stop me.

MR. SPEAKER: I have heard you.

PROF, P, G. MAVALANKAR:
What is the point of your hearing
me? I am not here to be merely
satisfied that you have heard me. I
want to get justice.

MR. SPEAKER: Every Member
will ask for it. What is the point?
I have already called the Home
Minister,

PROF. P, G. MAVALANKAR:
The debate ig not complete. If my
point of view cannot be heard...

MR. SPEAKER: There will be
hundreds of points of view.

PROF, P, G. MAVALANKAR:
No. Time was extended to accom-
modate Members of othep parties. I
agreed, that is good. Would you
allow me to gpeak in detail at the
stage of Third Reading? Would you
allow me to speak during Clause-
by-Clauge consideration?

. MR. SPEAKER: 1 have slready
called the Home Minister,

PROF. P, G. MAVALANKAR:

I do not appreciate your point of °

view at all

MR. SPEAKER. 1 understana that
also.

PROF. P, G. MAVALANKAR:
I abide by your decision. I sit down.

I am sorry, because you used the

word ‘importance’. We come here to
make Speeches. Then, why use the

words, like- ‘importnce’? In this
. very ‘House, .on these mattérs, on uil

f_ mnczr 1, ms

spmq ou m

the matters of the Presmble, T have, -
spoken a numberot Himes. Thavbnz
right to express' my point of viéw,
How can you deny that right? 'J.can
make no speech for the rest of
session, if you want. Butyou cannot -
use the word ‘importance’ ung be- :
little the status of an independent -
person, not backed up by any party!
You cannot do that. You cannot do
anything. .. (Interruptions). In Par-
liament, things are not going merely -
by party position. I am not in-

terested in making... (Interruptions)
I object...
MR. SPEAKER: I am on my legs.

I have heard you. J know your
importance.

PROF. P, G. MAVALANKAR:
Again 1 am objecting.

MR. SPEAKER;: Everybody’s
importance is recognised, Every-
body has a point of view. It is not
physically possible to give al] the
Members a chance. There are ut
least 20 Members in the list who still
want to spesk, who feel gs impor-
tant ag you do. I feel everybody is
equal,

PROF. P. G. MAVALANKAR:
With great respect to you I object
to what you are saying. I am not
used to walking out and making the
theatrical protests, I sit down, But I
object to what you are saying. )

THE MINISTER OF HOME AF-
FAIRS (SHRI H. M. PATEL): Mr.
Speaker, Sir, this is a very important
Bill and I am sorry that the Leader
of the Opposition -and some of his -
colleagues have chosen to desoribe it
as a Bill which 'will destroy the
judicial system or something of that -
kind and made very serious reflec-
tions on the judiciel system of tlul

. country.

SHRI ' VASANT SATHE: Ym .
credibility is gone." The cred!bﬁity o
of the judiciary will also go. ST

SHRI H. M. PATEL:; wm you'
stop? Did I interfere? If you with
to go on interjecting like this, T am
very sorry.. Yoy are. 50 mum
to misbehavmg.._._. .




SBRI VASANT SATHE Do not
‘Bef provoked. )
. BHRI H, M. PATEL. I am' sorry
M, Speaker, Sir, the hon. Member
is. behavjng in an extra~ordmary
manner,  He is entitled to it..
13.00 hrs.

SHRI VASANT SATHE:
&n ‘extra-ordinary remark.

SHRI H. M, PATEL: He is accus-
tomed to doing this.

SHRI VASANT SATHE:
special’ remark.

, SHRI H. M. PATEL: His behavi-
ouy i seen here by all of us. There
is no question of any non-eye wit-
ness here in this regard. The judg-
ment on how he behaveg is there for
everybody to see. I have Dbarely
begun when he proceeds to
interject...

SHRI VASANT SATHE: Are you
to speak on the Bil} or on me?

SHRI H, M. PATEL: If he goes
on like that, I am compelleq to
speak through him, on the Bill. The
hon. Member is so accustomed to
authoritarian methods. ..

Thig is

It is a

MR. SPEAKER: Let us go to the
subject.

SHRI H. M. PATEL: [ am speak-
ing on the subject. He applauds the
remark “speak on the subject”. I
do nothing else but speak on the

~subject which ig totally different
from what my hon. {friend does
invariably.

The last speaker brought in the
question -of under-trial prisoners.
This is illustrative of their methods
of discussing. thig Bill. He said,
“Why. are you wasting your time on
a Bill like this when there are so
mapy underfrial prisoners? How
long have the under-trial prisoners
been there? Have they begun to be
‘there in a large number only since
we came in power?- "Do they know
that.there are people as under-trial
‘prisoners . who - huve been there for
the last 10 or. 12 yesrs? - THey have
been there in g much more large
umber during their period . than
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what has been during the period .
since we came to power. Did they
ever take notice of them? Ag ggainst
that, this Government has eken up
the quemon of under-trial prisoners
in right earnest and intends to see
that the question of under-trial -
prisoners is handled in such a way
that the number i; reduced and that
the cases of those people who re-
main as under-trial prisoners for
various difficulties of their own, their
inability to represent their cases pro-
perly through lawyers and so on and
so forth, are handled properly. This
is what this Government does. It is
not as if, as my hon. friends say, we
are indifferent to such matters. But
they are. You consider this.

The honourable Leader of the
Opposition was very eloquent on
various matters. But ] would like
merely to say this. If you look at
the Statement of Objects and Remsons
for bringing for this Bill, it says:

“Reports of various Commissions
of Inquiry appointed under the

Commission; of Inquiry Act, 1952,

have disclosed the existence of

primg facie evidence of offences.
committed by persons who have
held high public or political office
in the country and others con-
nected with the commission of such
offences during the Proclamation
of Emergency...” ’

It further says:

“It is the constitutmnal legal
and moral obligation of the State
to prosecute persons involved in
these offences...

SHRI C, M. STEPHEN: From
where are you reading?

SHRI H. M. PATEL: I am reading
from the Statement of Objects and
Reasons. _

SHRI C. M. STEPHEN: What
about the Preamble?

SHR] H. M, PATEL: This shows
that| the Leader lof the Opposition -
has not chosen to understand the
Bill. Whatever it ~sounds like to
him he should try to -understand
thae points as to why this Bill hu
been brought forwu'd -
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{Shri H. M, Patel) SHRI VASANT smm_ﬁ . Where
Having said this, the Leader of are you reading from? L
the Opposition and his other friends SHRI H. M, PATEL: I um resd-

referred to the fact that this Bill
suffers from  varioug disabilities
which will create many difficulties.
But what he did say was that this
Bill will result in the accused not
receiving a fair trial.

SHRI C. M. STEPHEN: That is
my point.

SHRI H. M. PATEL: This is not
the case. Not one Supreme Court
judge in hig judgment has saig that,
if the Bill is freed from certain in-
firmitieg that are pointed out, there
is no question of the waccused not
receiving a fair trial.

So far as this Government is con-
cerned, it ijs only interested in this,
that those against whom there is a
prima facie case are prosecuted and
the prosecution is completed with
the utmost despatch and that the trial
is fair. That is why emphasis was
laid by a number of speakers on this
side of the House on the point that
there is no change in the procedure.
The procedure remains the same as
it would be if it were not before a
Special Court. Therefore, there is no
question of enybody being tried in a
different way.

Now, 1 would like to quote from
the judgment. (Imterruptions).

“As stated in the 6th para of the
‘Bil¥s Preamble, the ordinary cri-
minal courts, due to congestion of
work, cannot remsonably be ex-
pected to bring the prosecutions
contemplated by the Bill towards
"a speedy termination. The con-
gesion in  courts, the mounting
arrears and the easy and uncon-
cerned dilatariness which charac-

teriseg the routine trials in our

courts are ‘'well-known facts of

temporary life”.

“They are too glaring to permit

disputation. Seminars and sympo-

i siums are anxiously occupied in

finding ways and means of solving

. what seemg  to be an intractable

and frustrating problem. The Bill
therefore justifiably provides...

ing from the Supreme Coutt Judge-
ment which you have not taken the
trouble to read. It ig the Supreme
Court’s opinion that I am readlng"
from. (Interruptions).

“The Bill therefore justifiably
provides for a method whereby.
prosecutions falling within its
scope may be terminated speedily.
It is not that a speedy trial is m
universal requirement of every
trial. . .
SHRI VASANT SATHE; Thats

right.
SHRI H. M. PATEL: It is not: that is
what it says. (Interruption).

“A recital of the sixth para of the
preamble shows the true nexus
between the basis of classification
under Clause 4(1) and the object of
the Bill. That paragraph says that
it is imperative for the functioning
of parliamentary democracy and the
institutions created by or under the
Constitution of India that the com-
mission of offences referred to it in
the preamble should be judicially

terminated with the utmost dispatch.

It it be true—and we have as.
sumed it be true—that off-’
fences were committed by
persons holding high public or

political offices under the cover of
declaration of Emergency and in the
name of democracy, there can be no
doubt that the trial of such persons
must be concluded with the utmost
dispatch in the interests of the func-
tioning of democracy in our eountry
and the institutions created by our
Constitution. Longer these trials
will tarry, assuming the chargeg to
be justified, greater will be the im-
pediments in fostering democracy
which is not a plant of easy growth.
I prosecutions which the Bill envis..

ages are allowed to have their normal

Uesurely span of enything between

five and teén years, nb fruitful purpose

woulld be served by launching them.

Speedty termination of prosecutions

underthemniatheheanandsoul
of the BHL" (Inferruptions)

MR, SPEAKER: It you attend to -’

terruptionu, you will neva- m;pm it
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SHRI VASANT SATHE: I would like

_ to know about the ‘kernel’. You talk-

éd. about ‘hand picking’: You justify
that.

SHRI H. M. PATEL: The Hon. Mem-
ber spoke selectively queting from
extracts. He may permit me also to
quote extracts which I consider rele-
vant. i}

SHRI VASANT SATHE: You have to
meet the arguments you advanced, Mr.
Home Mnister.

SHR] H. M. PATEL; The Hon. Mem-
. ber cannot be silenced, it is true. He

was silenced only during the Emer-
gency. [ have seen that. He is a lion
today, but there was not one whimper
when he signed away everything. He
signed away every right. When the
Constitution Amendment Bijll was
brought here, he supported it without a
single word. Today he is g Lion. And
he is the lion today!

SHR] VASANT SATHE: The ijion is
sittmg by your side. The lion is Babu-
i

SHR] H. M PATEL: I will not waste
my time on this, (Interruptions)

Regarding classification, about which

they spoke so much, there are ample
arguments here to show that there is
no objection to the classification in the
manner that is proposed. In fact, the
distinction is not discrimimatory in
every case. There is no such thing as
that invelved in this. Whet we should
really go by is the final opinion of the
judges’ whkich i what we are doing,
‘ang we have amended the Bil} we
“Mave yeétified the Bill that was submit-
ted to them for opiniow in respect of
those threg matters.

.My hon, friend appsite thinks that
there is hand-picking. What is ‘the
- meaning of this word ‘hand-picking’?
"By whon are ali the Judges appeinted?
The judges are appointeq by CGovern-
:mant. Js that hand-picking? AR the
judges of the High Court throughout
the country are appoisted by Govem-
ment. Therefore, there is mo hand-
- picking of any particularly new man.
~ " {Interruptions) Xt is in order to safe-
'-’_lnnrd this’ kind of charges meaning-

lasg charges, that we have accepted the
Supreme Court judges” advice ang sald
that it would be done with the eoncur-
rence of the Chiet Justice. I do not
understand where the hand-picking
comes, What is most objectionable is..
(Interruptions)

SHRI A. BALA PAJANOR (Pondi~
cherry): Here the question of oppoint-
ment of judges is not there.

SHR] VASANT BSATHE: It is not
initial appointment. When you select
some judge (Interruptions)

SHRI A. BALA PAJANOR: It is oniy
nomination.

SHRI H. M. PATEL; You are entitleg
to your opinion. Here I am replying
to a point. You may not necessarily
agree with what I say...

SHRI B, SHANKARANAND: Nomi=
nation is there in the Bill. If is act
our opinion. Mr. Home Minister, have
you read the Bill?

SHRI H. M. PATEL: You did not
even know what was there in the Bill?

SHRI B. SHANKARANAND: You
do not know. You were talking about
appointment.-

SHRI H. M. PATEL: His intelligence
is conditioned in this way. He con-~
gider that the intention of this Bill is
to ind Mrs, Indira Gandhi guilty.
What an amazing kind of understand-
ing of English or law!, Where does
the Bill say that it is intended only to
find Mrs. Indira Gandhi guilty? Where
does it say that? There is no such
thing. (Interruptions)

1 really do not think that there was
anything in the observations made
from the Opposition side which really
cal] for further answers. It is clear that
every single point which was made is
based on the assumption that we have
some ulterior motives. There js no.
ulterior motive beyond what is stated
clearly and frankly in the Statement
of Objects ang Reasons. If they wish -
to read ulterior motives, other ideas,
etc. behind these things, the are wel-
come to do so. I would repeat that
our intention.is-only this that the trial
should be a8 speedy as possible. We -
do not want that these trials should be
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prolonged anqi in order to do that, we
thought of this Special Court and be-~
cause we wanted also to ensure this,
that there will be no objection and it
will be constitutional and proper, we
sought the opinion of the Supreme
Court before bringing this Bill. We
have abided by the opinion of the
Supreme Court and en we have
-brought this Bijll. I think the Bill is
sound in every respect. [ know hon.
Member, Shri S. N. Mishra made cer-
tain observations ang said there were
lacunae. It ig possible. I will not
question that, because he has studied
this Bill far more than the Opposition
took ‘the trouble to study.

1 would, therefore commend the Bill
to the House.

SHR] C. M. STEPHEN: He wag re-
plying. You heard me. 1 specifically
‘asked for an answer to a question
which I raised repeatedly. He is avoid-
ing that. T want to know if he is pre-
pared to answer that,

The Supreme Court put forth four
.suggestions. The fourth suggestion
-that the Supreme Court put was that a
speedy trial is possible under the pre-
.sent frame-work giving the original
jurisdiction with respect to these mat-
ters to the High Court and the Sup-
reme Court has said that the Govern-
ment informeq them that they were
"considering this matter. That has not
been incorporated into that. Why has
it not been incorporated? Why was
that suggestion not accepted? Speedy
trial can be completed and no procedu-
_ral changes are effected ang the only
change is that ‘we will pick out the
Judge’. They say, ‘Have the High
.Court’. Why are you not accepting 1t?
Give an explanation about it.

SHRI H. M. PATEL: There iz no
question of my not .answering the
question, : !

_ So far as the advice of the Supremne
Court is concerned, it is an opinion
running into 109 pages.... (Interrup-
tions) ‘1 understand you !ully It is
“for me to giveyou the reply that you
‘have asked for and not for yott to give

;meareplyuoramlbouudto;!vem .

mmm 'sm;cm«_

reply a8 you uke " Thia My 8. ﬂ“.

this Thilntheovinion._g'u .

“In conclusion our answer to. s.he
reference is as !ol_laws

SHRI C. M. STEPHEN: That ig not
what I usked.

SHRI H. M. PATEL: This is the
answer. We asked the Supreme Couit
for their opinion ang they have given
it. This is the answer—what is stated
in the Judgement on pages 108 and
109.

AN HON. MEMBER; Please explain
to him. He hag not understood it.

MR. SPEAKER: I have a limiled'
function,

SHRI VASANT SATHE: You please
explain it to him properly so that a
proper rep’y comes. That is one part
of your functions.

MR. SPEAKER: Now I shall put the
amendments to the vote of the House.

SHRI B. SHANKARANAND: Sir, I
rise on a point of order. Sir, the Home
Minister of this country on such 8
very important Bill has finished his
speech within filve minutes,

MR. SPEAKER: That is all right.
You are responsible for this. You are
putting him so many questions. This
is not a point of order,

SHRI B. SHANKARANAND: Please
listen to me and hear me fully. Here
the Home Minister has finished his
speech within five minutes. It was the
duty of the Government, Mr. Speaker
to reply. Many questions have been
raised in this House. The debate .is
going on for hours; how can the Home
Minigter escape from the replies?

MR. SPEAKER: There is no point
of order.

SHRI B. SHANKARANAND:  The
House is entitled to know the reasons.

MR, SPEAKER: I cannot eompel
anybody -

" SHRI B. EHANKARANAND m»n _
is no ‘question ‘of ‘compelling anybody.

‘mt!athedutyo!the(}ommentto. .
satisfy vs. C C - '

MR, SPEAKER 1 c\
them,
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amu B. SHANKARANAND: Piease
lnu-us. You are the custodian of our
rights in this House. You have to com-

" pel him to satisfy the House.

L.

MR. SPEAKER; I am sorry. I can-
not do that,

‘SHRI B. SHANKARANAND: Maybe,
we may not be satisfled. But, let him
reply fo the questions that we have
raised.

MR. SPEAKER: That is not my
function,

Now, I shall put the amendments to
the vote of the House unless the hon.
Members want to withdraw their
amendments.

(Interruptions)

SHRI M. KALYANASUNDARAM:
Sir I rise on a point of order. On
this side there are memberg who, while
supporting the Bill, made some sug-
gestions that this Bill may be made a
permanent measure for all similar
offences of persons in the future. What
is the objection of the Government?
He has not made that point clear. We
are supporting this Bill and while doing
that we have made suggestions. At

least two Members on this side made

the suggestions. What is the attitude
of the Home Minister if he replies,
that will help us, He ghould clarify
that.

MR. SPEAKER: Would you lke to
say anything on this?

. SHRI H, M. PATEL: Sir, the B'll as
it has been brought in here is for a
clear and specific object. If there is
a possibility or advisability of extend-
ing the scope, that can certainly be
considered. But, it cannot be cosidereq
now because it hag many implications.
Then comes the question of definitinn
and putting in other clauses etc.

.. Whether we want to have it as a per-

'manent meagure or not is something

sgaih which calls for a careful and fur-
thér consideration. That is my reply
80 far as this i3 coricernad. - {Interrup-
tim) I am sorry my hon. friends do
The basic or essen-

00 t
, pdlnt in t‘hh B is' that there was
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an emsrgency from June 1975 to Jans-
wiry 1877 during which period, a hum-
ber of excesses were committed; injus-

“tices were inflicted upon the people and.

various other things had taken place..
And those who were perpetrators of
those offences should be brought to
book as quickly as possible and the
trials completed speedily.

If the hon, Members think that a hilt
of thi; nature should have a perma-
nent place in our statute book, we can
certainly consider thig and examine it.
But, it cannot be done now when this
Bill is before us. (Interruptions)

SHRI M. KALANASUNDARAM (Ti-
ruchirapalli); Sir, this relates only to
Shah Commission ang other Commis-
sions. There was Sarkaria Commis-
sion also appointed in that period.
There was another commission ducing
this period against for the Chief Minis--
ter and other ministerg which will not
come within the purview of this Bill.
That is why I suggested that it cpuld
be made a permanent measure against
all the persons, whether connected with
the emergency or not, to be tried.
Why should he object to that?

MR. SPEAKER: It is for him., I can-
not answer this,

SHRI M. KALYANASUNDARAM:
We want an answer,

PROF. P. G. MAVALANKAR: Mr.
Speaker, if you will permit me, I
would suggest one thing. You will
kindly see the statement of objects
and reasons. Please see the first few
lines. ‘What does it say? Reports of
varfous Commissions of Irquiry ap~
pointed under the Commission of In-
quiry Act, 1952, have disclosed the
existence of prima facie evidence of
offences committed etc. Now,. the
point which the Home Minister is not
able to answer, and which we want him
to answer so that we can support it, is,
namely, whether ‘all such offences. ...

MR, SPEAKER: There are amend-
ments; when you can take that wup.
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" PROF. P. G. MAVALANKAR.W
point is this, By way of uﬂyth
Minigter should atleast inform in the
House a8 to what is the Government
stang on ‘this?

If the Government says that all
prima facie cases established by all
Commissions of Inquiry will be
looked into as of right and automa-
tically, then we support it. But if
it is limited to a particular portion,
then Government’s intentions are to
be doubted. (Interruptions)

‘SHRI, A. BALA PAJANOR: Sir,
‘the Home Minister is misleading the
House because he said that if there
is anything in future we will conzi-
der because my point is already
there is Sarkaria Commission con-
stituted muech earlier where prime
facie cases has been established. Why
are you not including it? (Interrup-
tions)

SHR! NARENDRA P, NATHWANI
{(Junagarh): Mr. Speaker, Sir, ]
‘want to Speak on two points. Dur-
ing the conduct of the present debate
some Members wanted the hon’ble
Minister to explain why certain
alternative course is not taken re-
garding the nomination of trial
judges. (Interruptions) i you allow
me two minutes I will explain.

MR. SPEAKER: Not gt this stage.

Now, I shall put the amendments
toved by the hon'ble Members to
the vete of - the House unless any
hon'ble Member wants to withdraw.
Angendment No. 10 stands in  the
name of Shri- A. K. Roy He is
absent. Btill I have to put it to the
Vete of the House. The question is:

“That the Bill be circulated for
the purpose of eliciting opinion
therzon. by the .'lsth June, 18797
(10) ’

The. motion was negatived.

MR. SPEAKER: Now I come to
“Mr. Laxhppu amendment No, 2.

m 1 rm SNM lelm:_Bm

- SHRI K, mm&m (-'l‘utﬁltm):
1 would M %o speak.  This:ds. my
legitimaty riglit. Ndbudy*iih prevent
me,

MR. SPEAKER: Mr. Lakkappy, it
is a motion for considerativn now.
Later on, the amendments will come.
At that time you wil] Have oppor-

-tunity. Do you want your amend-

ment to be put to vote.
SHRI, K. LAKKAPPA:; Yes,

MR. SPEAKER: There is snother
amendment in your name—Amend-
ment No. 33. Then there is amend-
ment No. 101. It is in the name of
Shri Rajagopal Naidu. 1t is barred.
Then there is amendment No. 102 in
the name of Shri Eduardo Faleiro.

SHRT K, LAKKAPPA: Sir, my
amendment jig that the Bill be re-
ferred to a Joint Committee of the
Houses. But you have not mention-
ed that. My amendmvent No. 33 is
very elear. You have mentioned
Mr. Falei‘o’s amendment. My arvernd-
ment No. 3% is' a very clear amend~
ment.

MR. SPEAKER: This question
will come onfy whén the amendment
comey. :

SHRT K. LAKKAPPA.
you not put it to vote?

MR. SPEAKER: Thig will come
only when the amendment comes.

SHRI . LAKKAPPA: By which
order do you take? You should
guide properly. We arg sitting on .

this side.

MR. SPEAKER: You have not
spoken. Yes, Mr. Lakkappa, yow
Can say.

(Interruptions) :

SHRI K. LAKKAPPA: Plehsé
withdraw that order, :

MR. SPEWB " You. plam com :

tinue. You say what you:. have m
to say about your amendmant. St
"SHR! K. L.AKKAPPA- 1 have
smdfhatthmﬁtnmﬂdbﬁi‘ :
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speedy trial of a certain clasgs of
‘pffences, be referred to a Joint Com-
mittee of the Houses consisting of 15
‘members, 10 from this House, name-
ly: (1) Dr. H. Austin, (2) Shri
G. M. Banatwalla; (3) Prof. P. G.
Mavalankar. ...

‘MR. SPEAKER: Thet is all; you
‘come to the point.

SHRI LAKKAPPA:...(4) Shri
A Bala Pajanor, (5) Shri H M.
Patel; (8) Shri Balwant Singh
Ramoowalia; (7) Dr. V. A. Seyid
Muhammad. .

MR. SPEAKER: That is al] right;
you need not mention names..

SHR], K. LAKKAPPA:..(8) Shri
B. Shankaranand....

MR, SPEAKER;
in support of it.

You only speak

SHRI K. LAKKAPPA: Mr. Spea-
ker, Sir, at the time of introduction
of the Bill itself, I objected saying
that the present gpecial Courts Biil
brough forward by this Government
is not only in conflict with and in
violation of the Constitution, Article
14 and so on, but that it is in conflict
with certain procedura]l rules of the
House. Therefore, not only does the
Government want to blackmail this
House but thev are bypassing the
Rules of Procedure. Rules 67 and
69 of the Rules of Procedureg are
there. The present Private Mem-
)ber’s Bill is pending. And that ques-
tion has not been properly answered;
{Interruptions) —properly answered,
(2ccording to me. And  also on that
issue, I moved a privilege motion.
Even jin spite of all these things,
please see the provisions regarding
objects and reasons which have been
enumerated. They not only create
confusion in the whole country, but,
tlis people ;also will ultimately de-
cide and come - to the conctusion that
the present Government..

MR.© SPEAKER: You can spesk
in: support of the amendment.

SHRI K. LAKKAPPA: Why I am
moving is this; (Interruptions)

MR. SPEAKER: Please don't dis-
turb the proceedings.

SHRI K. LAKKAPPA.
will not get us anything.

MR. SPEAKER: You are speak-
ing on an amendment. Please be
brief.

SHRI K. LAKKAPPA: Kindly
don't disturb me. In fact I wanted
to speak on this Bill. But my party has
no whip. And unfortunately somebody
has spoken, but I am not allowed to
speak, but I wanted to speak. There
was no whip in my party.

Shouting

MR. SPEAKER: Nnbodyvy objetted to
your speaking...

SHRI K. P. UNNIKRISHNAN (Bada-
gara): Thig is very unfair. He should
discuss this maiter in the party, not
here.

SHRI K. LAKKAPPA: Therefore,
even as a matter of abundant caution,
when such hasty and rash Bills are
being brought, what should we do? It
ig brought forward with this purpose
only. As Prof. Mavalankar rightly
pointed out, the Statement of Objects
and Reasons enumerated here r.eters to
the 1952 Act. On the basis of that you
have got other people who are found
as guilty, Mundhra and others. So
many people are involved who are
higher up in society, in politics, in
power, every where. But it is most
unfortunate that only for a specific
period, a specific purpose, this legisla-
tion has been brought in only to indict
an individual and a group of people.

MR, SPEAKER: Mr. Lakkappa,
you have to speak only on your amend-
ment and not on a general basis.

SHRI K. LAKKAPPA: I have to
convince many of the Members here

. and also persons outside.

MR. SPEAKER: I have nothing to
do with outside persons.
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SHRI K. LAKKAPPA: Plense-re~
fer it to the Select Committee.

(Interruptions) - %

In the Objects and Reasons, they
have mentioned only Mr. Jethmalani’s

Bill that is, “Emergency Court's Bill
1978".

MR. SPEAKER: That hag already
been dealt with.

SHRI K. LAKKAPPA. This shows
the guilty mind of the Government.

MR. SPEAKER: You come to the
amendment. You are only to speak on
your amendment. Nothing more. I
have to follow the rules.

SHRI K. LARKAPPA: It is my
right to say that.

MR. SPEAKER: It is not your right.
We are how at the stage of amend-
ments.

SHRI K. LAKKAPPA: Is it not my
right?

MR. SPEAKER: No.

SHRI K. LAKKAPPA: Then how

is it that yoy are protecting the rights
of the Member? I have no reason to
believe the present Government. Sir,
they have some motives behind.

MR. SPEAKER: Mr. Lakkappa, at
the time of moving the amendment, a
Merober has no right to speak. But I
have still given you a chance to speak
only on your amendment.

SHR] K. LAKKAPPA: Then you
say that you are not giving. me a
chance. ‘

MR. SPEAKER: Now;, I wan’t
allow you to speak.

SHRI K. LAKKAPPA: 8ir, why
" cann't you allow me to speak for a
minute now?

MR. SPEAKER:. No, I have already
given you time.
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SHRIK LAKKAPPA' Youﬂlm

thoge people, but you are not. allnwm
me,

MR. SPEAKER: No, No Do not
record. :

(Interruptions) **

MR. SPEAKER: Now, there are two
amendments regarding circulation of
the BIill for the purpose of eliciting
opinion. Amendment No. 32 is moved
by Mr. Lakkappa. I shall now put the
Amendment No. 32 moved by Shrt
Lakkappa to the vote of the House,

The question, is;

“That the Bill be circulated for the
purpose of eliciting opinion thereon
by the 1st June, 1979”. (32)

The motion was negatived.

MR. SPEAKER: There are two
amendments, amendment No. 33 and
102, by shri K. Lakkappa and Shri
Eduardo Faleiro for referring this Bill
to a Joint Committee of the two Houses,
I will now put these to the vote of the
House.

The question is:

“That the Bill to provide for the
speedy trial of a certain 'class of
offences, be referred o a Joint Com-
mittee of the Houses consisting of 15
members, 10 from this House,
namely: — : ’

(1) Dr. H. Austin

(2) Shri G. M. Banatwalla
(3) Professor P. G. Mavalankar ’
(4) Shri A, Bala Pajanor.
(5) Shri H. M. Patel &

(6) Shri Balwant smgh mnmo- !
] walia

7). Dr. V. A. Seyid. Mnhammnd
{8) Shri B. Shankaranand i

(9) Shri Kommmddl Suryann-
rayam

T

"#¢ Not recorded.
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(10) Shri K. Lakkfppa
and 5 from Rajya Sabha,

that in onder to conltitute a sitting
of the Joint Committee the quorum
shall be one-third of the total number
of rnembers of the Joint: Committee;
that the Committee shall make a re-
port to this Hose by 31st July, 1979;
that in other- : respects the Ruleg of
Procedure of this House relating to
Parliamentary Committees shall
_apply with such variations and modis
fications ag the Speaker may make;
and

that this House do recommand to
Rajya Sabha that Rajya Sabha do
join the said Joint Committee and
commpunicate to this House the names
of 5 members to be appointed by
Rajya Sabha to the Joint Commit-
tee.”(33).

“That the Bill to provide for the
speedy trial of a certain class of
offences, be referred to a Joint Com-
mittee of the Houses consisting of 15
members, 10 from this House,
namely :— °

(1) Shri G. M. Banatwalla

(2) Shri Bedabrata Barua

(3) Shri P. K. Deo

(4) Shri V, Kishore Chandra S.

Deo

(5) Shri Hitendra Desai

(6) Shrimati Parvathi Krishnan
(7) shri H, M. Patel
(8) Shri Mohd. Shafi ‘Qureshi

(9) Dr. V. A. Seyid Muhammad
(10) Shri Edusrdo Faleiro

apnd 5 from Rajya Sabhn;

that in order to conlmute a sitting
of : the ‘Joint Commiftee the quorum
shall be one-third of the total number
_"of members of the Joint Committee;
that the Committee sHRl] rmeke a re-
port to this House by 31st March
1979; that othér reapects the Rules of
‘Procedure of this House retating to
anmtary Commglttees shall

B LS

v P

apply with such variations and modi-
fications ag the Speaker may. make;
and

" that this House do recommend to
Rajya Sabha that Rajya Sabha do
join the said@ Joint Committee and
communicate to this House the names
of 5 members to be appointed by
Rajya Sabha to the Joint Commit-
tee.”(102).

The Lok Sabha divided.

Division No. 2] [1745 hrs.

AYES
Ahmed Hussain, Shri
Alagesan, Shri O. V
Avari, Shri Gev, M.
Bgelakrishniah, Shri T.
Banatwalla, Shri G. M
Barve, ghri J. C.
Basu, Shri Dhirgndranath
Choudhury, Shrimati Rashida Hague
Dabhi, Shri Ajiteinh
Faleiro, Shri Eduardo
Gotkhinde, Shri Annasaheb
Jaffer Sharief, Shri C. K,
Jayalakshmi, Shrimati V.
Kadam, Shri B. P.
Kidwai, Shrimati Mohsina
Krishnan, Shri G. Y,
Lakkappa, Shri K.
Lakshminarayanan, Shri M. B.
Laskar, Shri Nihar
Mallikarjun, Shri
Meduri, Shri
Meduri, Shri Nageswara Rao
Mirdha, Shri Nathy Ram
Mishra, Shri G. 8.
Murthy, Shri M. V. Chandrashekhara
Patil, Shri Vijaykumar N.
Ramamurthy, Shri K.
Rao, Shri M. 8. Sanjeevi
Rao, Shri Pattabhi Rama
Reddy, Shri G. Narasimha
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Reddy, Shri M. Ram Gapal - Desai, Sht ‘Defisa -
Reddy, Shri 8&'R. ' Desal, Shri Moraxji . =
Roy, Shri Saugata Deshmukh, Shri an Pnad
Sayeed, Sbhri P. M. Dharia, Shri Mchan
Shankeranand, Shri B, Dhillon, Shri Igbal sn..n
Shrangare, Shri T. S. . Dhondge, Shri Kadlnmo
Stephen, Shri C. M, Digvijoy Narain Singh, Shij
Sunna Sahib, Shri A. Dutt, Shri Asoks Krishna
Thorat, Shri Bhausaheb Fazlur ‘Rshman, Shri _
Unnikrishnan, Shri K. P. Fernandes, Shri George L
venkataraman, Shri R. Ganga Bhakt Singh, Shri :

o Gattani, Shri R, D.

NOES Ghosal, S8hri Sudhir

o Gore, Shrimat{ Mrinal ‘

Abdul Lateef, Shri Gulshan, Shri Dhanna Singh
Agrawal, Shri Satish Haider, Shri Krishna Chandra
Ahuja, Shri Subhash Harikesh Bahadur, Shri
Amin, Prof. R, K. Hukam Ram, Shri
Arif Beg, Shri Jagjivan Ram, Shri
Babuguna, Shri H. N. Jain, Shri Kalyan
Bahuguna, Shrimati Kamala Jethmalani, Shri Ram
Balak Ram, Shri Joshi, Dr. Murli Manohar
Balbir Singh, Chowdhry Kachwai, Shri Hukam Chand
Baldey Prakash, Dr. Kailash Prakash, Shri ’
Basappa, Shri Kondajji magew Kaldate, Dr. Bapu
Berwa, Shri Ram Kanwa: Kamath, Shri Hari Vishny
Bharat Bhushan, Shri . Kamble, Shri B. C.
Borole, S8hri Yashwant Kapoor, Shri L. L
Brij Raj Singh, Shri . Kar, Shri Sarat
Burande Shri Gangadhar Appa ~e——Khan, Shri Kunwar Mahmud Al
Chakravarty, Prof, Dilip Kishore Lal, Shri
Chanden Singh, Shri . Kisku, Sbri Jadunath
Chandra Pal Singh, Shri Krishan Kant, Shti .
Chandravati, Shrimatj Kureel, Shri Jwala Prasad
Chaturbhuj, Shei Kureel, Shri R. L. '
Chaturvedi, Shri Shambhu Nath . :
Cheudhagy, Shri Motibhai R. Kushwaba, Shri Ram Naresh..
Chavda, Shri K. 8. ‘ WMWW
Chowhan, Shri Bharat Singh .m Lll. sau -,
Dandavate, Prof. Madhu :
Das, Sbrl .8, o ..mmm
Dasgupta, Shri K. N. ' Malhotra, Shri Vijay tmr

Dawn, Sbr Raj Krishna mmumunw



335, Specksl.Couria BIll PRALGUNA 10, 1900 (SAKA) Special Courts Bl 336

Mandal, Shri B. P.
Mandal, Shri Dhanik Lal
Mangal Deo, Shri
Mankar, Shri Laxman Rao
Manohar Lal, Shri
W Shri Jegdish Prasad
eerza, Bbrl Syed Kazim ANl
u-h.mmxm
Melita, Shri Prasannbial
Mhalgl, Sbri R. K.
Miskra, Shri Janeshwar
Mishra, Shri Shyamnandan
Miikherjes, Shri ‘Samar
Muhda, Shri Katia
Nathu Singh, Shri
Nathunt Rem, Shri
Nuthwnn&ﬁhﬂl@mdu P.
Nayak, Shri Laxmi Narain
Nayar, Dr. Sushila
Negt, Shri T. 8.
anarSlnlh.Shri
Oraos, Shri Laly
Paraste, Shri Dalpat Singh
Parmar, Shri Natwarlal B.
Puewan, Sbri Ram Vilas
Putel, Shrl H. M.
PJtele llmlbeanhbhbhli
Patidar Shri Rameshwar
Patil, Shri 8. D.
Petil, Shri U. 8
Putwary, Shei H. L.
Phirangi Prasad, Shri
mmmm
mmmm
mmnmm Prasad
mjmﬂnth.ﬂln
msmmwmm
.MMEN
Ram Dhan, Shri
Rmﬁow Bingh, mudhury
mm:,sm

Rem Sagar, Shri
Ramachandran, Shyi P,

" Ramji Singh, Dr.

Ramjiwan fiingh, Shei
Ramoowalia, Shri Balwant Singh
Rangnekar, shrimati Ahilya P.
Rasheed Masood, Shri

Rathor, Dr. Bhagwan. Dass
Rodrigues, Shri Rudolph

Roy, Dr. Saradish

Saeed Murtaza, Shyl

Sahoo, Shri Ainthu

Sai, Shri Larang

Sai, Shri Narhari Prasad Sukhdeo
Saini, Shri Manohar Lal
Samantasinhera, Shri Padmacharan
Saren, Shri Daulat Ram -
Sarda, Shri S. K.

Satapathy, Shri Devendra.
Shah, Shri Surath Bahadur
Shaiza, Shrimatj Rano M.
Shakya, Shri Daya Ram

Shanti Devi, Shrimati

Sharma, shri Rajendra Kumar
Sharma, 8hri Yagya Datt
Shastri, Sini Bbanu Kumar
Shastri, Shri Y. P.

Shejwalkar, Shri N. K.

Sher Singh, Prof.

Shrikrishnag Singh, Shri
Shukfa, Shri Chimanbhal H.
Shukla, Skri Madan Lal
Stkander Bakht, Shri

Sinha, Shri M. P.

Sinha, Shri Satyendra Narayan
Somani, $bri 8. 8,

Sukhendra Singh, Shri

Sumon, Shket Ramii Lal

Suran, Shri Surendra Jha
Saumy Dr Subumanlm

Tej Pratap Binzh, ghrt
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Tiwary, Shri D. N.

Tiwary, Shri Ramanand
Tripathi, Shri Madhav Prasad
Tripathi, ghri Ram Prakash
Tyagi, Shrl Om Prakash
Ugrasen, Shri

Vajpayee, Shri Atal Bihari
Varma, Shri Ravindra

Verma, Shri Brij Lal

Verma, ghri Chandradeo Prasad
Verma, Shri Hargovind
Yadav, Shri Jagdambi Prasad
Yadav, Shri Ramjilal

Yadav, Shri Roop Nath Singh
Yadvendra Dutt, Shri

MR. SPEAKER: Subject to correc-
tion, the result®*** of the Division is:
AYES : 40
NOES : 172
The motion was negatived.

MR. SPEAKER: The question is:

“That the Bill to provide for the
speedy trial of a certain class of
offences, be taken into consideration.”

The motion was adopted.

Clause 2—(Definitionis)

MR. SPEAKER: We now take up
clause-by-clause consideration of the
Bill. Clause 2." Voting on the amend-

ments will be tomorrow. Mr, A, K.

Roy is not here. Now Shri Shankara-
nand.

SHRI B SKANKABANAND 1 beg
to move:

T UMA -m’ oy '1; 1979 B l i !zmﬁ' Bﬁl"“aw

[

Page 2,—
omit lines IB md 18.-—(98)
Page 20—
for line 17, aubtwuu—-

‘(a) “offence” means any al!am
involved in or disclosed during the
Inquiry by the Commission of
Inquiry appointed under the Com-
mission of mquiry Act,” 1952,
117

MR, SPEAKER: We will put all the -
amendments to the vote only tomorrow.
You can speak on hoth the amendroents.

SHRI B. SHANKARANAND: I have
a very small amendment here. All my
amendments will tend ‘to show that I
am not agreeing fo give powers in the
hands of the Government to make a
declaration with respect to any offence
as envisaged in the Preamble. The Bill
is so shabbily drafted that certain
clauses make references to the Pream-
ble. I have not read any law under
which any clause or section of a Bill or
an Act can refer to something which
is there in the Preamble., This is what
they have said. I am opposing the
very right of declaration and my
further amendment wilf show that I
am opposing them; and I have moved
an amendment to withdraw that power
from the Government, . I have moved
an amendment to sub-clause (‘b) of
clause 2 which says:"

' ‘declaration,’ in relaﬂon to an
offence, means a declaration made
under section 5 in NM of such
offence;”

Ihaveturthergiman.mdncaﬂo
runwechunlmtorluwchun;
to be substituted in its That is'
whytlwthatdncefhil etdo-;

#*“Therenﬂto!ﬂﬂlmvwmmuﬂtoucholthelmmhﬂ'munnd

102 separately.’

The following Members also retorded their Votes:

LR
s e

AYES: Dr. HenryAulﬁnmchrlA R. n«mmm

NOES: Siny Shiv Bem, Ral, Shri

o

Sachindralal Sinchaandsm‘i Syed Liaguat °
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claration which Is envisagéd In this

Bill is being opposed by me, I am asking
thet this be omitted, This. is my amend-

“The second amendment iy that in its
place, I am inserting a new clause
because the Bill speaks with reference
to certain offences; but there is no defl-
nition "in this Bill. I do mot knmow
whether the mover of fhis Bil bas
studied thig Bill. The word ‘offence’
has not been defined at all. Because
they are particularly referring to
_ certain periods, they have not defined
the word ‘offence’. Here, gince I want
to extend this Bill to offences involved
in other Commissions of Inquiry, I
have given a definition of "offence’ and
that {s termed a8 sub-clause (b) of
clause 2. My amendment says:

“ ‘offence’ means any offence in-
volved in or disclosed during the
inquiry by the Commission of In-
quiry eppointed under the Commis-
siong of Inquiry Act, 1952.”

Why I say ‘disclosed during the inquiry
by the Commission’ is this. Many
offences have been sought to be dis-
closed in the inquiry by creating false
evidence, perjury and what not, by the
investigating officers. Who will deal
with these offences? They have com-
mitted offences during the inquiry of
these cases. ]f the offences are in re-
lation tp such persons, then the persons
who have created evidence to book
thesy persons should also be tried. That
is why 1 say my amendment ‘is this:
“Offerice feans any offence involved
in or disclosed during the inquiry by
the' Commission of Inquiry appointed
uhder the Commissions of Inquiry Act,
1932 These are very simple. atsend-
meiits. I think the Home Minister will
nit fnd gny difficulty in- :ceepﬂnz
thn menﬂmmts .

nmxm Mr. Lakkappa, you
hmmmdum-ntﬂo 57
o New Clante 2A

'TQL‘F* LAXKAFRA: 1 beg to

Page 2,—
after line 23, insert— .

“2A. No person or group of
persons shall be prosecuted under
this Act, it such person or group
of persons was holding an office in
Government when the Emergency
was approved by Parliament unlese
their actions wera prima facle
mala-fide¥ (57).

My amendment is very simple. I have
taken thig issue at the highest level.
The entire objects and reasons mparrat-
ed here belong to declaration of emer-
gency under Art. 352 of the Constitu-
tion of India. It provides if there is
any mutiny, if there is any revolt, if
there is any invasion or erosion of a
parliamentary democratic system by
any group of people because at that
time the JP. movement had led the
nation into catastrophe and also certain
violent activities were let loose by the
groups of RSS and Jan Sangh........
There are Members of Pariamenf who
were also Members when this Consti-
tutfonal amendment was made. We
were all party to this. It was an act
of Parliament. Of course, théy have
brought out excesses of emergency.
This s a very vague term.

SHRIMATI PARVATH! KRISHNAN
(Coimbatore): I am on a point of
order. Has Mr. Balbir Singh joined
the Treasury Benches, we would ke
to have this clarification?

SHRI K. LAKKAPPA: As far as
these excesses of emergency are con-
cerned, here we have been advocating
that these are confining to the political
parties. The previous government was
duly elected and exercised its power.
But in such matters, you want to
circumvent not only the rule of Isw
and the Constitution and the ordinary
rule of procedure but also you wait
to bring a Special Courts BillL. In the
obJects and reasons, they have stated
thntalotofenenampendinglathe
courls. The reasons do not pertaln to
the provisiéns und the preamble . of -
this Bill. They are not fitting to the
objects and reasons of this Bif Thers-
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[Shri K. Lakkappe)

fore, it is very necessary that the hon.
Home Minister ghould apply his mind,
it any he has got. The only thing is
that you exercise due care and caution.
" Now [ would like to bring another im-
portant. . .. .

MR. SPEAXKER: You a¥e only speak-
ing on your amendment. You geem to
be speaking on sométhing else.

SHR1 K. LAKKAPPA: This is very
important. ‘

'MR. SPEAKER: Otherwise, you
won't speak I know,-

SHRI K. LAKKAPPA: It is there-
fore necessary to speak about the
ordinary criminal courts because of
congestion and other reasans.

MR. SPEAKER: That is not the
point. Now you want to delay it.

SHRI XK. LAKKAPPA: I would not
delay it, because this faw which they
have drafted is not perfect.

‘MR. SPEAKER: That {3 not the -

point, We are on the amendment.

SHRI K. LAKKAPPA: As far a8
this congestion is concerned, there are
1200 pending cases and Ra 980.80
croreg of gross revenue, blackmerket,

hoarders and all’ that. We have ne

mind to bring any legisiation for such
people as a special lsw. There are the
hoarders; they cannot hold the nation
te ransom by taking advahtage of the
provisions and filing eases.
any Iaw for them? .

. Therefore there should be consulta-
tion with Parliament. I think it is
necesgary that on this
should be. consyltation with Parlia-
ment. Because it wag ynder an Ast of
Rarliament that Pmergency was done.
Emergency. . excesses may have been
‘done by some people; it 18 not exactly
the. people who were puling the coun-
try. Syppose some officers have com-

mitted offence. Byt you want to indict:

a person 'wha was legally, canstifytion-
 ally elected as a leader...

Is there:

igsue there .

MR. SPEAKER: Is My ghindkars-
nand moving his amendment? T
SHAI K. LAKKAPPA: Therelors I
want the Law Milser to agreé Wit
MR SPEAKER: ' Mr. Roy is ot
amendment No. 38 also? . RN
SHRI M. KALYANASUNDARAM:
My amendment No. is 58.
SHRI. B, BHANKARANAND: I-Bave
94 and 95 aleo.

SHRT K. LAKKAPPA: I beg to
move, .

Page 2, line 20,—
add at the end— .

“and jn consultation with Par-
liament and the person or group of
persons concerned in the case.”

(34)

SHRI M. KALYANASUNDARAM:
I beg to move:

Page 2, line 28—

omit “the Central Government
with the cemcurzence of” (88) .. :

In clause 3, sub clause 2, provision
meade for the appointment of e
judge., In:the opimiopn given by the:
dges it has that
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 SHRI HAR] VISHNU KAMATH:
Concurrence is there.

SHRI M. KALYANASUNDARAM:
It implies that the proposal will come
from the government, that is the
Home Ministry or the Law Ministry or
‘both together. Why should they make
the proposal and get the concurrence;
the Chief Justice willbe put to embar-
rassment. So the Chief Justice must
himself be asked to name the Judge
from the gitting judges. If my amend-
ment is accepted it will read: The
spacial court shall consist of a sitting
Judge of a High Court nominated by
the Chiet Justice of India. Govern-
ment need not take any . objection.
They can leave it to the Chiet Justice.

MR. SPEAKER: Shri Shankaranand.
You are moving No, 38 also?

SHRI B. SHANKARANAND: No.
38 and also Nos, 94 and 95. I beg to
move:

Pm zl--
after line 29, insert—

“Provided that no Judge shall
be nominated if he was a member
of a political party before his ap-
pointment as g Judge and he has
put in less than 5 years of gervice
as a Judge of a High Court and he
is aggrieved on account of Emer-

. gency directly or indirectly”. (38)

Pﬂ‘e z’ Iinel 25 and 20""‘

* for “an wdequate number of courts
to be called Special -Courts”.

substitute *additional courts to try
- penStmg. imvolved in the vatious en-
Quiries by the Commdissions of In-
Quiry appointed under the Commis-
sions of Inquiry Act, 1952; mdmch
@MMMWMCW

nyxez.omunm'isuﬁzum.

o (R VEDKATARAMAN (Madras)
g \_.-*M)Nwww to move:

Pﬂle 2, me 2‘:"—

for “shall” substitute “may” (103).

SHRI B. SHANKARANAND: 1 beg
speak tomorrow.

SHRI B. gHANKARANAND: I beg
to move:

Page 2,—

for lines 28 and 29, substitufe—

“nominated by the President of
India in consultation with the
Chief Justice of India, the Chair-
man of the Council of States, the
Speaker of the House of the People
and the Prime Minister:

Provided that the Chairman of
the Council of States and the
Speaker of the Lok Sabha shall
consult in the matter, the jemders
of opposition and other recognised
parties and groups in the opposi-
tion in their respective Houses.'
(118).

SHRI SAUGATA ROY (Barrack-
pore): I beg to move:

Page 2, line 27,—
after “High Court” inser—
‘“or Supreme Coust” (124).
Page 2, line 28,—
for ‘“nominated by the Central

Government with the concurrence
o!ll

-substitute “to be appointed om the
advice of” (125)

MR. SPEAKER: Amendment No. 126
does not arise; it is already covered.
We go to clause 4. Shri A. K. Roy and
Dr. Ramji Singh are not there; -thelr .
amendments are not moved. ’

Clanse 4—(Cognizance of nun' by
Spccwl Com-u)

SHRIMATI MRVA!'IH KIIIHNAR

~1 beg to move:;
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Page 2,—

after line 31, insert

“Provided that no offence which
may attract capital punishment
shall be referred to such gpecial
Court.” (86).

SHRI SAUGATA ROY: I beg to
move:

Pase 2—
after line 31, insert—
“Provided that no offence possib-
Iy attracting capital punishment be

referred to such Special Court.”
(72).

SHRI O. V. ALAGESAN: I gm not
moving 113.

‘Clause 5—(Declaration by Central
Government of cases to be dealt
with under this Act)

MR. SPEAKER: Clause 5. Shri
Narasimha Reddy. He is there.

SHRI G. NARASIMHA REDDY:
(Adilabad): I beg to move:

Page 2, line 35,—
after “held” insert-—
“or may hold” (8),

MR. SPEAKER: shri A. K. Roy is
not there. Amendment Nos. 35 and 36.
Are these moved? Is Mr, Lakkappa
moving these amendments?

' SHRI K. LAKKAPPA:

1beg to
" move:’ o
Page 2, line 39,—

add at the end— :
“provided the Central Govern-
" myemt shall take ‘the gpinion 6f both
the Houseg of Parliament and the

MARCH 1, 1979

‘concerned - aecmad "pervons before
making such" dncllnﬁon.” (89). -

- Page 2p— ‘
omit line 40. '(3'6)« e

SHRI B. SHANKARANAND: T beg
to move: :

Page 2,—
for clause 5, substitute—

‘5, (1) If the Central Govern-
ment or the State Government, as
the case may be, is of the opinion
that there is a prima facle evi-
dence of the commission of an
offence committed during the
period of Emergency as per the
report of a Commission .of Inquiry
appointed under the Commission
of Inquiry Act, 1952, the matter
shal] be referreq to . a Special

(2) On receipt of a reference the
Special Court shall hear the par-
ties concerned as per the provi-
siong of the Code of Criminal Pro.
cedure 1972.” (39).

SHRIMATI PARVATH] KRISHNAN:
1 beg to move:
Page 2, line 34,—
omit “during the period mentioned
in the preamble hereto™. (87).
SHRI R, VENKATARAMAN: I beg
to move: o
Page 2, line 32,— i
for “of opinion”.substitute “satis-
fled” (108). . _
Page 2, lines 38 and 39,

: “h:whichitllot&nlﬁmr
said opinim" (108). " .-

Page .zg.un_ea 35 and 86— . .

omit “in’ accordance with the
guidelines contained in the weunbh ‘
vhereto" (112).

MR, SPEAKER: Ameodment No, 107
hhmumtmﬂm
ulisthemaw.‘\muﬁmm !'f_
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chuu G--(Iﬂect of declaration).
‘SHRI B. SHANKARANAND: 1 beg
to move:
Page 2, line 41—

omit “On such declaration being
made in respect of any offence,” (40).

Page 2, lines 43 and #4,—

omit “designated by the Central
Government”. (41).

Page 2, lines 45 and 46—

omit “designated by the Central
Government” (42).

MR. SPEAKER: Amendment No. 79
is the same as Amendment No. 40,

SHRI B .C. KAMHLE (Bombay
South-Central): I beg to move:

Page 2, line 43,—

for “only in a
substitute—

“In a Specidl Court only” (80).

Special Court”

SHRI O. V, ALAGESAN: I beg
move:

Page 2, lines 44 to 46,—

omit “and any prosecution in res
pect of such offence pending in
any court shall stand transferred
to a Special Court designated by
the Central Government”, (114).

SHRIMATI PARVATHI KRISHNAN
Tomorow some members may say that
these amendments were taken atter gix
O’clock.

SHRI R. VENKATARAMAN: Key
may be circulated to the Members,

MR. SPEAKER: The key may be

_circulated.

18.05. hrs,

The Lok Sabha then gdjourned sif$
Eleven of the Clock on Friday, March
2, 1979/Phalguna 11, 1900 (Saka),



