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SPECIAL COURTS BILL-Contd.

MR. SPEAKER: The House will 
now take up further consideration of 
the motion moved by Shri H. M. Patel 
on the Special Courts Bill. Dr. Murli 
Manohar Joshi will continue, his 
speech.
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MR. SPEAKER: Don’t record.

«i» «preft «rre
Wf fcftarsrmx % tfffcrR qmwfam  
»rtf sr«R*T ft*n *wi i m i  vm  fwmrr 
*raft tr ftmrarn* tfr tmr
m  it wifcn i fv ft*r **rc afrorc w 
|gwfrr art: «wKwt vt swrer $
m ttfim m  wmfimrti 4 f̂cr- 
*pt gnrei ^  «f)T̂ r wr̂ di f  i ffrw4 
aft w «w «r  H *r #  ftn ?fv

the ireedom of the person, the fto* 
expression of opinion̂  the freedom 
of the Press, the right of assembly, 
the privacy of the post, the protec
tion against house, search and arcest 
without a legal warrant."

3$$ *rw «wr f*TT:

“Tlie first concentration camps 
were built. Newspapers inimical 
to Hitler were banned, opposition 
meetings dispersed, the leaders of 
the opposition arrested.’'

«T$ $S?W | :

“On 24th March 1933 only 535 
out of total of 647 Members of the 
Reichstag were present. The 
absence of some was unexplained— 
they were in the concentration 
camps. As a result of Nazi pres
sure and terror, the Reichstag ap« 
proved the ‘Enabling Act’, ’ 441 
members voting for it. This event 
represented the seizure of politi
cal control by the conspirators. 
Wtih the Enabling Act, Hitler be
came absolute dictator, Weimar was 
dead, democracy strangled.”
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“He fell for the Nazi leaders’ 
tou&r *^4 signed an emergency 
dfcree, in whkh important articles
of the constitution were suspended <fira Thrift %

. **Expunged 'as ordered by the Chair. •' 
recorded.
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“We need hardly say that there is 
oao law of limitation for criminal pro
secutions. Somehow, a few manage 
*0 be above the law and the many 
.remain below the law, How? 1 hesi
tate to state.”

"farc <P̂?r f  :

“Every system of government re
quires that those wielding power 
.should use it for public good and 
should not make it an instrument of 
ŝell-seeking. All power is like a 

trust Those who derive it from the 
people are accountable to show that 
4* has been exercised for the people. 
To repeat what X said recently, abuse 
*of authority by those in power ine
vitably causes mass dillusionment 
and results in public frustration. 
Kowhere is it more true than in a 
«temocriatic set-up because in demo
cracy it is the people themselves who 

/ intrust power to those whom they 
*«lect Abuse .and misuse of authority 
«an take many forms. It can result 
in self-aggrandisement by the ac
quisition of more authority .]bgr those 
put ih power *md the use of that 
authority for eliminating political 

, . ^  personal opponents. Such abuse

of authority paves the way to autho
ritarianism and dictatorship/'
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srrcrratvr £:

"Another good reason for uphold*, 
ing the classification is the legality of 

the State's power to pick out a hectic 
phase a hyperpathological period, a 
flash flood and treat that spell alone, 
leaving other like offensive periods 
well alone because of their lesser 
trauma. It is a question of degree 
and dimension.
If the law presumably hits the evil 
where it is most felt, it is not to be 
overthrown because there are other 
instances to which it might have 
been applied. There is no doctrin- 
naire requirement that the legisla
tion should be couched in all em
bracing terms.

It may be remembered that article 
14 does not require that every regu
latory statute apply to all in the same 
business; where size is an index to 
the evil at which the law is directed, 
discriminations between the large 
and small are permissible, and it is 
also permissible for reform to take 
one step at a time, addressing itself 
to the phase of the problem which 
s*ems most acute to the legislative 
mind,”
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SHRI C. M. STEPHEN (Idukki): 
Mr. Speaker, Sir, this House is now 
discussing a Bill which if I may say 
so, is unprecedented ixl the legisla
tive history of our country. In the 
point of the matter of initiation, on 
the point of the matter of course it 
took, on the point of the content of 
the Bill, on the point of the thrust 
of the Bill and on the point of the 
repercussions that the Bill will have 
on the judicial system of this coun
try, this Bill is a piece by itself and 
quite unprecedented in the legisla
tive history of our country.

Now, I would pose a question 
which is in dispute: Is it ® bona- 
fide piece of legislation as claimed 
by the Government aimed purely at 
a speedy trial, at a fair trial, of 
person or persons classified by 
permissible and intelligible stan
dards—this is the claim of the 
Government—or is it, as is alleged 
by us, an instrument of oppression 
designed to hand down pre-arranged 
sentences and convictions through 
hand-picked judges to hand-picked 
persons with respect to hand-picked 
offences. If the former is the case, 
If what the Government says is the 
case, the Bill deserves to be sup
ported. If the latter is the case, if 
what we say is the case, the Bill 
deserves to be condemned and to be 
rejected.

Having posed this issue which is 
in dispute, I would seek of you to 
consider the vires of the Bill, whe
ther it is vicious, it is constitutionally 
valid and all that. Let us remem
ber that on a reference to the 
Supreme Court, all the Judges have 
held that there is very much left to

be desired in this Bill, quale m lot 
of wrong things, quite a lot of un
desirable aspects about the BiU. Two* 
judges have held that the undesira
ble aspects are 'found going to th* 
extent of rendering the Bill consti
tutionally invalid; four judges have- 
held that there are certain un
desirable aspects but it is not for 
them to adjudicate about it and. they 
do not say that undesirable aspects 
go to the extent of vitiating the Bill 
on the basis of constitutionality. 
Undersirable aspect is considered by 
everybody; unconstitutionality is 
established by two judges; uncostitu- 
tionality is not sustained by four of 
the judges. This is the position. Let us 
remember that at least two judges of 
the Supreme Court have held that the 
Bill is, constitutionally invalid. This 
is « matter which you will have to* 
bear in mind.

Now, one of the major points about 
it is the classification of the offences 
and the persons who have to come 
under the purview of this Bill. The 
Bill is to cover persons and offences 
from the point of view of two aspects: 
one, from the point of view of the 
period; and two, from the point of 
view of the* status of the persons in
volved. The Bill confines itself ta 
the period of the Emergency, and the 
Bill says that the persons who had 
held high political or public offices 
alone will be covered by this BilL 
There are two classes which will 
come: those with respect to whom the 
Commissions found a prima fade 
case; and the other class, which the 
BiU says, is: Government, by their 
independent agencies, have come to 
the conclusion that there is a prima 
facie case. Therefore, It is not mere
ly the persons who are covered by 
the Commission—-the Commission had 
a good coverage; they picked up, they 
identified, certain persons; over and 
above that, the Government says that 
they made their Investigation and 
they have found that there is a prima 
fticfe case with respect to certain 
persons with regard to those similar 
offences. So, the entire offences are 
now sought id be covered by



■-&&' Sptctei Cotahto MU WB&lX2mA tor im  iSAKA) Special Courts Bill 230

tW» coverage of the MU is *p«lt out 
*y the majority judgment on page 
£&& which hits been given to us. 
Here one important matter is this. I 
do not want to go into the entire 
coverage of it. Justice Krishna Iyer 
has asked, ‘Why. limit here? Why not 
go on to the offences against persons 
high-placed before, the Emergency 
and subsequent to the Emergency; 
the danger to the democracy is the 
leeling that high-placed persons are 
beyond the reach of the law*. It does 
not matter whether it is within the 
Emergency or not. Anybody who is 
beyond the. reach of the law, who is 
supposed to be beyond the reach of 
the law, must be covered. Otherwise, 
democracy will not be safe. This is 
the argument of Justice Krishna Iyer. 
I am not going into the whole thing. 
I will confine myself to one simple 
question arising out of this clause 
^high-placed people holding public 
offices and political offices*. A leader 
of a political party may not be, a 
Minister but holds a political office; 
and a Minister may not be a high 
political personage but holds a public 
office. If these persons had committed 
offences during the period of Emer
gency, would you seek to cover the 
whole lot of them or would you pick 
and choose some among them? This 
is the major question I would like to 
ask at this stage.

Now, there are three classes. The 
whole question is the question of the 
Emergency. Emergency was against 
democracy. That is the contention. 
Our argument is that a succession of 
offences committed by high-placed 
people in the political arena led to a 
situation in which Emergency was 
declared. This 2s one aspect of this. 
Offences, there were. Number two 
is, offence* were committed in the 
matter of the implementation of the 
proclamation of Emergency; this has 
got to be covered. Number three, 
offences were committed by people 
holding political offices to meet the 
implementation of the Emergency. 
The second two cases come under the 
period of the Emergency. Now., I 
wottia straightaway ask this question.

Mr. George Fernandes was a person 
holding a high political office leading 
a great political movement. Did he 
or did he not commit offence dnring 
that period? To meet the Emergency, 
may be. But did he or did he not 
commit the offence of upturning 52 
trains? Was it or was it not an 
offence? Take the dynamite case. 
Was it or was it not an offence? Does 
it not satisfy considerations that I 
have spelt out here? Now, if that 
has happened, then would the Gov
ernment put him also before the 
special court?

I would submit here that the 
Supreme Court held it in favour of 
validity on one assumption. That 
assumption is given on page 87 by the 
majority judgement. This is what 
they have stated;

“ ...if  the Central Government is 
of the opinion that there is prima 
facie evidence of the commission of 
an offence during the period men
tioned in the preamble by a person 
who held public or political office 
in India and that in accordance 
with the guidelines contained in the 
preamble the said offence ought to 
be dealt with under the Act, the 
Central Government shall make a 
declaration to that effect in every 
case in which it is of the aforesaid 
opinion. Thus, formation of the
requisite opinion casts on the gov
ernment an obligation to make the 
declaration in every case, without 
exception, in which the opinion is 
formed. Upon the making of the 
declaration, another consequence 
follows compulsively.. .”

That is, that it gogsi to the Special 
Court and no other court at all. 
Therefore, they said:

“It ought to be mentioned that 
there is no scope for the argument 
in the instant case that the Bill 
leaves it to the arbitrary and un
canalised discretion of the Central 
Government to pick and chooser 
persons for trial before the Special
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Courts and leaves the rest to be 
tried by the ordinary procedure in
the regular courts ’*

This is the basis for what they said 
that there is no constitutional infir
mity and Art. 14 is not violated. But 
I would like to have a clarification 
■whether they accept this priniciple 
that every offence committed by every 
political personality of a high office 
would be covered and everybody, in
cluding Mr. George Fernandes, with 
respect to whom it is an admitted fact 
that there was a dynamite conspi
racy, would be put before the Special 
Court for adjudication? If that 
does not happen, it is only instanc
ing. There are persons who may be 
accomplices in the government. What 
happens about them? Are you putting 
them or are you not putting them? 
Or are you restricting yourself to 
one? What happens is; offences which 
led to the emergency, you condone; 
offences which were committed to 
meet the emergency you condone and 
in case of offences committed in 
course of implementation of the 
emergency, some you pick up and 
some you condone and those alone 
you put before it. I submit it is in 
contravention of the contemplation 
and Condition under which the 
Supreme Court has spelt out that the 
Bill is not vitiated. I would ask the 
Minister to give an explanation as to 
whether he accepts this principle that 
the Supreme Court has spelt out and 
on the basis of which the majority 
judgment said that it constitu
tionally valid and they said, other
wise it will be constitutionally in
valid. This is the position.

If you are going to select this pick 
and choose business, let us remember 
this is not the end of the matter. This 
will not be the end of the battle. 
Political phases can change, govern
ments can change and for offences, 
let it be remembered, there is no time 
bar at all. The same machinery can 
be used, the same methods can be 
used. Wfc at you use to-day can be an

instrument against other offenders 
when others come into sower. Let us 
remember these aspects of this 
matter. Anyway this pick and choose 
legislation is meant only for this 
particular purpose.

Assuming this classification is cor
rect, then the question is whether you 
are giving a fair trial. Here, the 
type of the court that is coming up 
is graphically described by Mr. 
Justice Shingal in his judgement after 
analysing the whole thing and this is 
what he said:

“The Special Courts envisaged in 
the Bill are therefore courts the 
like of which has not been provided 
in the Code of Criminal Procedure 
or any other law, and are in iact 
unknown to the criminal law of the 
country. The question is whether 
our Constitution envisages the crea
tion of such courts.”

It is said that the instrument that 
we are putting up is absolutely un
known in the criminal jurisprudence 
of the country. There must be a 
compelling justification to set up such 
a court. Now, what is the justifica
tion? The only justification that they 
are pleading is that the congestion of 
work in courts makes it difficult to 
have it done in other courts. Here 
again I may be permitted to quote 
Mr. Justice Shingal: The question is 
whether under the present legal 
frame work the ordinary court* can 
be put into service to get an expediti
ous trial. Mr. Justice Shingal says 
this:

“In any case the reason for ex
cluding the ordinary criminal courts 
from trying the class of offences 
referred to in the Bill within their 
respective jurisdiction, in accord
ance with the provisions of section 
177 of the Code of Criminal Proce
dure, 1973 is congestion of work and 
not their inferior status or in
capacity to deed with those cases. 
The object of Hie BiU would then- 
fore have been served by the crea
tion of additional courts of the same
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category as the “ordinary criminal 
courts’* and the making of any pro
cedural’ changes which may have 
been considered necessary in that 
context to exclude avoidable delays 
in the trials.

There would have been nothing 
unusual if such additional courts 

- had been created to save the or
dinary congested criminal courts 
from the burden of more work and 
to bring the contemplated prosecu
tions to speedy termination.”

’That was permissible under the exist
ing law and it would not have been 
necessary to introduce the present 
Bill in Parliament.

Therefore, one Judge, after survey
ing the entire criminal structure came 
to the conclusion that the Criminal 
Procedure Code and the Constitution, 
as it is, provide for an exclusive 
assignment of this task either to the 
Special Court or to a particular ses
sions court, it is possible and nobody 
has refuted it. If„that is so, then why 

another court is the question.

Then, inferences will have to be 
drawn by your attempt to make an
other court. Here again I ask: what 
type of court you are creating? Would 
it give a fair trial to the accusers? 
Again I would just quote Justice 
Singhal:

“Speaking in practical terms, the 
Bill thus enables the Central Go
vernment to decide which of its 
nominated judges shall try which 
•reused or, in other words, which 
« f the accused wffl be tried by 
which of its nominated judges”.

“As will appear, such a procedure 
ê Bunbt be said to be fair, just and 
wfesooabla within the meaning of 

and amounts to serious

This is the totality, the gist, of the 
entire legislation that is coming up 
before us. Again it says:

“It is not, therefore, permissible 
for the Executive to appoint a par
ticular judge or magistrate to pre
side at the trial of a particular ac
cused under the Code of Criminal 
Procedure. This is fair, just and 
reasonable and relieves the accused 
of any possible apprehension'*

Now, again, it bears a quotation:

“It has to be appreciated that the 
problem is of much greater signi
ficance in the cases of trials before 
the Special Courts envisaged in the 
Bill. As is obvious, a trial by the 
fiat of a successor government, how
ever justified, is noticed with an 
amount of scepticism. If one may 
be permitted to say so, a ‘successor 
trial', broadly speaking, seeks to hit 
the adversary a second time after 
his initial discomfiture and displace
ment from power or authority and 
in the case of an accused who has 
held a high political status, it may 
have the effect of destroying his 
political future. It is, by the very 
nature of things, difficult to disabuse 
the mind of such an accused of the 
lurking suspicion that the trial is 
motivated by political considerations 
and will not be just and fair, or to 
convince him that it will ultimately 
lead to justice. It should therefore 
be the effort of those ordering the 
trial to do nothing that may, even, 
remotely, justify such a suspicion. 
They should in fact do all they can 
to convince everyone concerned, in
cluding the accused that they had 
the best of intentions in ordering 
the trial and had provided a fair 
and straight forward procedure, 
and the clearest of judges, for the 
trial in an open and fear , less 

manner. That will not only fore close 
avoidable criticism but uphold the; 
majestys of the rule of ~ Law in 
its true sense”. ,

“Moreover, if the result of the 
trial has to carty conviction with
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the people as a whole, and is meant 
to acquaint them with the *true 
character” of the persons who have 
committed the offences lor the 
survival of the democratic institu
tions and cleanliness of the political 
life, as professed in the statement 
of Objects and Reasons of the Bill, 
it is in the interest of those making 
the declaration referred to in clause 
■4 of the Bill to convince everyone, 
including the accused, that the trial 
is not spectacular in purpose and 
does not expose those feeing it to a 
risk greater than that taken by any 
other accused at an ordinary 
trial, under the ordinary law. 
That kind of assurance, that 
there is no pre-arranged result, and 
that the accused have nothing to 
fear from the presiding judge of 
the Court, is the basic requirement 
of a “successor trial’*. Human 
dignity is a concept enshrined in the 
Preamble of our Constitution and 
runs through all that it provides.
It is therefore necessary that this 
treasure should be the priceless 
possession and the solid hope of all 
our fellow citizens including those 
who have to face trial for the 
officences charged against them”,

“But the clause of the Bill re
ferred to above are in derogation 
of the majesty t>f the judicial 
edifice so gloriously and assuredly 
built up by the Constitution, and 
is a serious inroad on the in
dependence of the judiciary.”

Now, could there be a more sweeping 
and more graphic statement over the 
dangerous implications of the Bill? 
You want to select somebody, to pick 
up somebody; you will pick up a per
son who is to b«t tried* you will look 
through different special courts; you 
will decide to which of the special 
courts, which of the persona must go 
mA you will give conviction. You are 
going to give normal trial. The Bill 
does not seek that. Then what is it 
about?

1km, it is net Justice SWasha! 
alot» that *dd HMut it  JlnUce
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Krishna Iyer has this obam m m  to 
make about it;

I

“Before i  conclude, I must admit 
the finee of the reasoning jn 
Shlnghai, J’s powerful plea against 
nominated judges. I am persuaded 
to the view that the sure solution 
to the tangled web of problems 
raised by the Reference, consistent
ly with the present object of the 
Bill, is to make the High court the 
custodian of the new jurisdiction. 
This suggestion cropped up even as 
the argument sailed along but 
counsel for the Union of India as
sured the Court that respectful 
consideration, not more, would be 
given to the tentative idea ex
pressed from the Bench. The risk 
of constitutional litigation defeating 
the purpose of quick justice may 
well be the price of ignoring the 
considered suggestion. It is for the 
wisdom of Parliament to trust the 
High Courts or the hand-picked 
judges from the High Ĉourts and 
face constitutional adjudication. 2 
say no more. There is something 
to ponder, for those who cherish 
accountable judicial autonomy, in 
the apprehension expressed by 
Shinghal, J. that subtle encroach- 
ments on independence of this in
strumentality may eventuate in 
temporising with a fundemental 
value. While I am impressed with 
the reasoning of the learned Judge,
I desist from pronouncing on the 
point.”

Now, two judges have very strongly 
said about. May I put the question 
to the Minister? The Supreme Court 
during the arguments put forth the 
suggestion as to why not entrust this 
matter to any particular High Court. 
Any High Court may be charged with 
this responsibility. And they can. 
The Judge of the Supreme; Court felt 
that this Ik a possible thing. Shinjial 
said it and Kttahna lyef said ik They 
said thatthey would eonsJfer & 'Wm.
■ owe it  tft th* Houaeto explain why  
you coutt not aceepMfc;
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There ere two methods for asking 
any particular judge of the High 
Cotirt or Sessions Court to do it. 
Leave it to them. If it is Sessions 
Judge subject to the supervisory de
cision of the High Court and if it is 
® 6h Court in its original jurisdiction 
subject to the; Supreme Court. Why 
could you not do that? If procedural 
changes are necessary they can be 
provided for. Why are you fighting 
W  of it? Why do you want to pick 
up your own judges? Why do you 
■want to throw out the accuse before 
the. judges of your choice. Why do 
you want to interfere in the whole 
matter? It is a question that you will 
Have to answer.

Secondly, Lok Pal Bill came here. 
It was referred t0 the Joint Select 
Committee. Because there were pub
lic men, what was the suggestion 
made, it is now before the House. 
The President will appoint in con
sultation with the Chairman of the 
Council of States and the Speaker of 
Lok Sabha who will consult the diffe
rent party leaders, if they so choose. 
Because it is a public office confidence 
must be imparted—successor govern
ment in tne former government. It 
has got political tingle about it. 
Therefore, assurance must be given. 
Why are you fighting shy of it? Con
stitution says that the President 
appoints and when ad hoc judges 
have got to be appointed the Chief 
Justice appoints. Why in this case 
the Government of India and not even 
the President. May be the President 
function  ̂ In the name of Government 
of India. That is & different matter. 
Why the Government of India? Why 
dp you waaf to appropriate it? This 
confirms the conviction and the fear, 
sir, that if is going to be a case of 
hand-picked offenders being put before 
the hand-picked judges with the pre
arranged dispensation whereunder to 
Wte Shinghal's words pre-arranged 
Judgement could be handed down in 
the service of Justice and in the yro» 
GtimatZGi the of this country. 
Wotda 8  catty conviction? This is all

Now, in the cas« of appointments, the 
. majority judgment says what? Let us 
not forget that. That is majority 
judgment, not the dissenting judgment 
The majority judgment has this to say 
about that:—

‘The right of an accused to life 
and liberty cannot be made to depend 
upon pious expressions of hope, 
howsoever past experience may 
justify them. The assurance that 
conventions are seldom broken «s a 
poor consolation to an accused whose 
life and honour are at stake. Indeed, 
one must look at the matter not 
so much from the point of view of 
the Chief Justice of India, nor indeed 
from the point of view of the Gov
ernment, as from the point of view 
of the accused and the expectations 
and sensitivities of the society. It is 
of the greatest importance that in the 
name of fair and unpolluted justice; 
the procedure for appointing a Judge 
to the Special Court, who is to be 
nominated to try a special class of 
cases should inspire the confidence 
not only of the accused but of the 
entire community. Administration 
of justice has a social dimension and 
the society at large has a stake in 
impartial and even handed justice/

This principal has got to be applied. 
Now, unfortunately, the Chief Justice 
felt that if his concurrence is obtained, 
this requirement is satisfied. Instead 
of consultation, if it is concurrence, 
this requirement is satisfied—that is 
what he thought. It is for the accused 
persons to say about this, following 
the self-same dictum. In this Houjse 
I do not want to criticise any judicial 
authority. But let us remember what 
is the judgment of the Supreme Court 
about the present Government. They 
have said this, înterruptions) This 
is what they have stated, Sir, that they 
are ‘amenable to influencing*. That is 
stated by the Supreme Court.

MR. SPEAKER: Who? Judges?

SHRI C. M. STEPHEN: I am com̂  
toff to It. This it what they say. Tfti*
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is on pages 100 and 101. They ware 
discussing about the Retired Judges 
coming in and they said this:— *

‘A retired Judge presiding over a 
Special Court, who displays strength 
and independence may be frowned 
upon by the Government and there 
is nothing to prevent it from termi
nating his appointment as and when 
it likes__ The process of consulta
tion has its own limitations and 
they are quite well-known. Ihs 
obligation to consult may not neces
sarily act as a check on an executive 
which is determined to remove an 
inconvenient incumbent.’

Let us remember that this deals with a 
particular case, a case of a temporary 
legislation, its immediate, expeditious 
disposal. And this 'Government has 
the Supreme Court in view. And then 
they say, a retired judge is not accept
able because it is likely that the Gov
ernment may frown upon them. It is 
likely that independent judge could be 
removed by them. They have got in 
their mind the retired judge. Who?— 
The present Government. The Gov
ernment is likely to do that. If that is 
the type of thing that is possible then 
do you expect us to accept your 
appointment of a Judge as impartial, 
as inspiring confidence? If you rre 
capable of frowning on an independent 
judge, removing an independent judge, 
the supreme court says ‘there is a 
likelihood of your frowning upon him’ 
don’t put a retired judge but only a 
judge who is protected by the Consti
tution. If that is the type of thing 
Would you expect us to accent it as 
impartial appointment? This is what 
I have got to say.

MR. SPEAKER: Mr. Stephen, you 
have taken half-an-hour.

SHRi C. M. STEPHEN: Five minutes 
more. 1 am concluding, sir. I am 
<3osing* This Is the position about 
the Chief Justice; Concurrence ts not 

This is all feat I have get to
..mart..: sir,

Chief Justice agreed to go into certato 
matters which the Prime Minister chose 
to refer to him. It was stated in the 
R'ajya Sabha that the Chief justice 
went through the statement and 
approved of it. This is something 
which we don’t expect from the Chief 
Justice of India. This is a matter in 
which law does not compel him. He 
went into it, he examined it. And if 
that concurrence is all that is necessaxy, 
m y  submission is, that concurrence 
will not give any confidence at all. Sir.

We know the purpose of this Bill. 
You have been carrying on a sort of 
prosecution. After 1977 many things 
have been done. Many Commissions 
of Enquiry were appointed, nothing 
has come out of them; the capsule was 
dug out, nothing came out of it, a sort 
of photostat copy of a cheque on a 
Swiss Bank was produced, but it was 
proved that it was fake. Then, it was 
said that money was sunk in Sri Lanka 
and Mauritius; enquiries were made 
and nothing came out of it; sleuths of 
the Government went o u t  everywhere,, 
but nothing came out of these things. 
One after the other, efforts were made* 
but nothing could be brought aut of 
these. Finally, Shri Charan Singh 
tried to arrest her and put her in jail, 
but the courts said that she was inno
cent and she was released. Then, the 
floor of the House was used to nut her 
in jail. All right; that has been done* 
she has been put In jail Finally, Shri 
Charan Singh said that under normal 
laws of the country, it may not be 
possible to put her in jail and, there
fore, Nuremberg trial. Mr, E. M. 
Shankaran Namboodripad, the realist 
that he is, said that under ordinary 
law, a punishment cannot be inflictcd. 
so there should be Nuremberg"trial 
Nuremberg trial is not provided in the; 
constitution but she must beput in jail. 
How to put her in the Jail? Pick oat 
a tydge, pi<* out an offender, out the 
offender before the judge, arranffeJa 
judgement, Jupjid >  over s^'sehd ’tier 
M the jail and flnishup .̂

. ■. js jf : _ got.
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aificaoce. Jail has nesting about it, 
; inrt lail ŵilS Jbave »  »tingr about it if 
the people are convinced that the jail
ing is as a result of a crime commit
ted. Jailing will not have any sting 

) about It. You are bringing this Bill 
and are creating conditions under 
which a presumption will go about to 
the effect that this is an act of prose
cution and there would be no presump
tion that the conviction has got a moral 
turpitude attached to it. If that hap< 
pens, then these things will not be 
there; the purpose will be defeated, 
judiciary will have been concocted, 
will ltave been polluted, nothing will 
have been achieved and we must say 
we look at this in this manner.

Shri Bam Jethmalani had moved 
this Still; it is absolutely unprecedent
ed. Shri Jethmalani said in his Bill 
“Whereas the Government has come 
prtma fade to this conclusion/' May 
I ask-.' “How did he come to know of 
this?" If the Government came to a 
prima facie conclusion, how did a Pri
vate Member come to know abbut it? 
And, jie has been going about it.

Now, in the Janata Government,
there are three types of persons.
There are people who say: “People
have punished her let us leave her”. 
There are others, who say: “Let the 
cosurt take Its course”. There are still 
others who say: “Blood for blood; tooth 
*or tooth. We were Put in 1ail, we 
wSJLl pat her in jail”. They are divided 
in two classes. Some say: “I was put 
in Jail. I will, therefore, put her in 
Jail.” Then, “my client was put in 
jail and therefore, I will put her in 
Jail". Shri Jethmalani comes under
that—“My client was put in 1ail I wll 
Itet.her in Jail Some smuggler was 
Put in Jail, Haji Masftan was put in ja*J, 
pwtioTe, t  win put her in Jail” . And, 
therefore this BIU.

Kow, *0 on with that. The fight is 
over. We have losttbe battle, the 
M  tm; the m r win be fought and 

m  day JP& t come when we wtil tight
i t s * * , . ■

MR. SPEAKER: The Lok Sabha 
stands adjourned for lunch till 14.00 
hours. After lunch, the first speaker 
win be Shri Kamath.

11.95 fcf».

The Lok Sabha adjourned for Lunch 
till Fourteen hours of the Clock.

The Lok Sabha re-assembled after 
Lunch, at five minutes past Fourteen. 

of the Clock
[M r . D e p u t y  Sp e a k e r  in the Chair}

SPECIAL COURTS BILL-contd.
SHRI HARI VISHNU KAMATH 

(Hoshangabad): The Special Courts 
Bill is a long awaited Bill. Ever since 
the vigilant people of our great country 
won the mighty battle of the baUot 
two years ago, this very month, March, 
two years ago which marks a distinct 
political watershed in free India’s his
tory a great political watershed, people 
outside and inside Parliament have 
been asking with greater and greater 
impatience: how about those criminals, 
what about those offenders against the 
Constitution, against the people who 
during those dark days of tyranny 
torture and terror emasculated, the 
Constitution, sabotaged democracy and 
crippled Parliament. These questions 
were being asked, and people were 
getting impatient and at last we have 
come to grips with the question, and 
the Bin is before the House.

Last year, in April 1978, when the 
Home Ministry’s demands were on the 
anvil and were being discussed in the 
House, 1 referred to this matter. The 
Shah Commission’s first report was 
presented to the House by the govern
ment, was placed on the Table of th* 
House by the government on the 12, 
March 1978, and the second report, on 
26, April 1978, On that very day, 
April 26th, speaking . on the Home 
Ministry’s Demands. I said that “a spe
cial law should be passed by the Pci* 
liament, to try the offender* named* 
the personslndicted, by the Shall Cton-
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.mission, whoever they may be; let 
Athene be a special law, a special snact- 
nient, a special statute passed by Par
liament, and let there be special tribu
nals." Exactly a year ago or a little 
less than a year ago, 1 demanded of 
the Government that this should be 
done. But there was some shilly-shal
lying, dithering about this matter. I 
do not describe it as mala fide, or busi
ness, or lackadaisicalness or dilotori- 
ness, because the Janata Government, 
ihe Janata Party, the Janata, the peo
ple who have installed them in power, 
the people, the party and the Govern
ment have been anxious to maintain 
and cherish and promote the rule of 
law in this country. Therefore, Ihe 
Government referred the matter to the 
Supreme Court, and the Supreme Court 
gave its veWict in December or there
about.

SSffll D N. TIWARY (Gopalganj): 
Not verdict, but opinion.

SHRI HARI VISHNU KAMATH: 
The verdict on that reference came in. 
December or so. That is why this 
delay occurred. Perhaps, it could have 
been obviated and this Bill could have 
come before this Parliament earlier.

Only last week two of the offenders, 
two Of the anti-people criminals during 
the Emergency period, have been 
tried, have been convicted and sentence- 
ed by the Sessions Court. Two of the 
Delhi mafth, of India’s Emergency 
Xiang of Four—in Hindi there is a more 
expressive and more popular term.

two of them have been convicted and 
sentenced by the Sessions Court, 
One is reminded of the slogan 

«fr, it,
not in the same sense, but in a diffe
rent arose. Two of them have been 
brought to book and they have Died 
tn appeal, or they are going tb file 
an appeal so the papers say, before 
the High Court. Let ft take its o^pi
’OttttHNK

This morning, the Leader of It** 
Opposition, Shri Stephen, Hie lawy** 
that he is, held forth, long said loud, 
as is his wont, on certain matter* 
which, according to him, would vitiate 
or taint this measure, this B11L He i* 
a lawyer and he is accustomed to 
courts, lower and higher courts, the 
Suprehe Court also, I believe.

AN HON. MEMBER: Nô  no.

SHRI HARI VISHNU KAMATH; 
May or may not be.

He read out certain extracts, con
venient to him, from a certain judg
ment; he read out certain obiter dicta 
made by two Judges. Well, i am uot 
a lawyer, but i have read the law and 
I have administered the law also. He 
referred to Justice Krishna Iver en
dorsing what Justice Shingal said. I 
am not referring to that. I am refer
ring to what Justice Krishna Iyer said 
in the course of his opinion, which is 
very important and has a direct bear
ing on the Bill before us.

“It is common knowledge that cur
rently in our country criminal courts 
excel in slow-motion. The proce
dure is dilatory, the dockets are 
heavy, even the service of process Is 
delayed and, still more exasperating, 
there are appeals upon appeal* and 
revisions and supervisory jurisdic
tions, baffling and beulking speedy 
termination of prosecutions, not to 
speak of the contribution to delay 
by the Administration itself by neg
lect of the basic necessaries of the’ 
judicial process.

“Parliamentary and pre-legislative 
exercises spread over several yeans 
hardly did anything for radical stair 
plification and streamlining of crimi
nal procedure and virtually te-enact* 
i ^  ̂ th  minor mutations, the vintage

* Code making forensic flow too slow 
and liable to hold-ups built into the 
law, Courts axe Sen toblame than 
m  Code made by Parli ament 4ft 
dawdling and Governments Me ganty
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of denying or delaying basic ameni
ties for the judiciary to function
smoothly.”

It is the ordinary criminal courts that
ie is referring to.

“Justice is a Cinderalla in t)ur 
scheme. Even so, leaving V.V.I.P.
accused-----

-not V.I.P., but V.V.I.P.—
“ ___to be dealt with by the routi

nely procrastinating leval orocess is 
to surrender to indeterminable delays
as an inevitable evil.”

. X  So, that is why the Government has
I jcome forward with this Bill as it does

I not want to surrender to this inevitable
i evil. Mr. Krishna Iyer concluded by
iaying;

“Therefore, we should not be fini
cal___

—I do not know whether it should be
‘finicky’ or ‘finical'—

“ -----about absolute >>rocessual
equality___

—it is new language, new coinage I
welcome it because it enriches the
English language—

“ -----and must be creative in :i'no-
vating procedures compelled by spe-

P cial situations.”

Here is a special situation. Des
perate diseases need drastic remedies,
and this was a desperate evil, a drastic
evil, the evil of the emergency’s dark
days of tyranny and terror, which
therefore called for a special remedy,
and this special Bill.

Mr. Stephen referred to—perhaps
that is On his brain, on his mind, very
much, I do not know whether it was a 
command performance this morning, I
do not know but even if it was not—he
referred to my colleague, Mr. George
Fernandes. I do not know with what
logic or with what wisdom that God
has endowed him with he raised this

matter, because this is equating the
criminal and the hero, because Mr.
George Fernandes fought against the
emergency^ fought for the people, and
was part of a resistance movement.

What happened in Europe? Did the
Nuremburg Tribunal try the resistance
movement people also? No, Hitler's
criminals were tried, the Nazi criminals
Were tried by the Nuremburg Tribuna’ . 
Not those in France, not those in Ger
many, not those in Switzerland, not
those in Holland, not those in Italy
were brought to book by any Tribunal,
because they fought for the resistance
movement against Hitler, against his
emergency^ against his anti-people
laws. Nobody among'them w’as brought
to book. Such was Shri George Fer
nandes who fought for the people, who
fought against the emergency, fought
tooth and nail, fought with might and
main against the emergency during
the dark days of tyranny and terror,
and kept up the spirit, tried to main
tain the spirit, of the people during the
emergency, and called upon them with
whatever force he could muster to fight
the emergency and to destory those
who were perpetrating this evil of the
emergency on this country. There
fore, it is wholly unjustifiable that these
perpetrators of the emergency, of the
evil, and the fighters against the enrer
gency should be equated by such r
able lawyer as Mr. Stephen. I do : 
know if it is just a political gimmii,/
that he introduced in his speech.

SHRI DINEN BHATTACHARYA
(Serampore); Legal gimmick or joiiti- 
cal gimmick?

. SHRI HARI VISHNU KAMATH:
Political gimmick.

Today, I am sorry to say, as far as I
am aware, he and his party on this
particular issue, because Nemesis has
overtaken them, has overtaken the
leader of the party^ that party stands
isolated in this Parliament. . . .

SHRI C. M. STEPHEN: Hear, hear!

SHRI HARI VISHNU KAMATH:
Even his former colleagues, the news-
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papers teU us, in the Congress party to 
which he himself belonged before he 
crossed over, even they have let him 
down. They have taken a stand on the 
Bill which is diametrically opposed to 
his stand.

DR. V. A. SEYID MUHAMMAD 
(Calicut): That is not correct. You are 

wrong.
SHRI HARI VISHNU KAMATH; I 

am sure, therefore, because of this, 
there will not be any difficulty, and 
burdle, in the Bill being passed oy the 
Hajya Sabha also.

Then, he was talking about battles 
and war, he used to battle before he 
joined the party of which he is the 
leader in the House, he perhaps was a 
hero of a hundred battles which he 
must have fought. Now, his leader is 
not with him in this House but the 
leader is there outside. Parliament 
took that decision:.. .

SHRI C. M. STEPHEN: You abstain
ed in the voting, you disagreed.

SHRI HARI VISHNU KAMATH: It 
was the decision of Parliament. He 
had the temerity to say that Parlia
ment behaved like this saying, she put 
us in jail and so we put her in jail, 
she did something and we do the 
samething. What gumption he had to 
say this? It is lex talionis, a tooth for 
a tooth, an eye for an eye. Have we 
done that?

SHRI C. M. STEPHEN; That is what 
you are doing.

SHRI HARI VISHNU KAMATH: 
How many have we detained without 
trial? Have we tortured anybody as 
Mr. Lawrence Fernandes was tortured 
or as was Mrs. Snehlata Reddy tor
tured and killed?

SHRI VASANT SATHE (Akola): It 
was proved to be a lie after an inquiry.

SHRI C. M. STEPHEN: The commis
sion of inquiry has said that it te a lie.

SHRI HARI VISHNU KAMA*TH: He 
stid, it 4* all vendetta. I ijjo not know 
wbat he is thinkingof.

There aw one or two other matters 
about the Bill. I have given notice of 
amendments, and 1  will speak on them 
later on.

He said that he will lose battles but; 
win the war. He is welcome, his party 
is welcome. Let him be predated to 
face any battle. He gloats over Chik- 
maglur, he lost Samastipur, lost Fateh- 
pur, lost Khandwa. Come on and fight 
battles. We are prepared.

SHRI VASANT SATHE: Manipulat
ed.

SHRI HARI VISHNU KAMATH: You 
are experts in rigging with 30 yoars 
experience of manoeuvring. Now, the 
people have taught you a lesson. You 
can never do that again.

SHRI VASANT SATHE: At Samasti- 
pur, you manipulated at the counting. 
It is a shame on you.

SHRI HARI VISHNU KAMATH: lie 
talked of war and, 1 hope, he mean* 
non-violent war.

SHRi C. M. STEPHEN: Non-violent 
war.

SHRI HARI VISHNU KAMATH: 
When he talked of battles, I hope, he 
did not mean violent battles.

SHRI C. M. STEPHEN: Not at all.
SHRI HARi VISHNU KAMATH: tf 

he had in mind violent battles, let him 
sharpen his weapons, let him choose 
his weapons. We are prepared to face 
his party and his weapons. Let him 
think of war. He is not a strategist, he 
is not a tecticlan for a war. Let him 
fight battles. He has lost most battles 
in the last 2-3 months. Let him prepare 
for a war to the finish with no holds 
barred.

SHRI C. M. STEPHEN: Come on. 
you declare elections. ;

' MR; DEFUTY-SPEAKSR; Please con
clude. ■ *■ ■

. '■'? -*:r} ■
SHRJ HARI VISHNU K AM A® ?.1 

would’ canctodaafter tousling on one 
m w potot.'
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and Mr, Seaway Gandhi have been con
victed and sentenced. Tinder the scheme 
of the Bill under Clause 7 of the Bill, 
ttf expedite matters, those cases which 
are pending in appeal can be transfer- 

, z«d to the Supreme Court from the 
Court of Appeal. That may be consi
dered when it arises.

I will conclude by saying that this 
Bill is a very welcome measure and, 
should have been brought before the 
House earlier, and I hope that a Bill 
<of this kind, followed by other Bills, 
-similar Bills, will in future prevent, 
deter, any would be tyrants anti-people 
criminals, anti-Constitution criminals, 
anti-democracy* 'criminals, anti-Parlia- 
ment criminals, from behaving as Shri- 
anati Indira Gandhi and her gang did 
during the Emergency.

SHRi SOMNATH CHATTERJEE 
(Jadavpur): Mr. Deputy-Speaker, Sir, 
1 feel that it was overdue that the 
Janata Party} should have Wept its 
tryst with the people of this country.

It is our solemn duty not only to 
dismantle the structures of Emergency 
but also to give abject lessons to the 
perpetrators of the most heinous 
crime* against humanity, so that the 
free people of this country may never 
become slaves again.

What does this Bill seek to provide? 
It is to authorize setting up of Special 
Courts to try offences committed by- 
some highly placed individuals wield
ing political and executive power 
during a particular period, so that the 
trials may be held with utmost dis
patch.

Now, what is that period which has 
been selected as the relevant period 
under the Bill? It is the period when 
the hoax of Emergency was proclaim
ed to perpetuate a family rule, when 
the light of freedom of the teeming 
wlHions of the people of this country 
was extinguished engulfing the people 
in total darkness. What did the peo
ple witness daring those months In 
;$$« country? We saw the sordid

spectacle of the most calculated and 
comprehensive attack on basic con
cepts of freedom, democratic rights and 
civil liberties.

With the avowed object of nullifying 
an inconvenient judicial verdict and for 
projecting a theory of indispensabilitv 
of one individual, make-believe situa
tions were created, sponsored demons
trations were held, the slogan of 'Indira 
Is Inaia’ was raised, thousands of poli
tical leaders and workers were t>ut 
behind the bars without trial, and a 
rampage was let loose on all democra
tic institutions and values.

A dictator propped by a paranoic 
progeny and surrounded by cringing 
cowards and sycophants became the 
sole arbiter of the fate of 600 million 
people of this country during these 
nineteen months. Detentions without 
trial, degradation of Parliamentary 
processes in this country, diminution 
of judicial power and authority, a com
prehensive censorship, extinction of 
fundamental rights of the people, pro
mulgation of Draconian laws, changing 
the electoral laws to give ex-post facta 
sanction to corrupt practices, and mufL 
lation of the Constitution of India were 
some of the infamous achievements of 
that darkest period in the history of 
India since independence.

Free people were subjugated in an 
all-pervasive manner, being denuded of 
all basic human and Constitutional 
rights. On the one hand there was a 
joke in the name ot 20 point pro
gramme and on the other hand, a 
ruffian under the benign guidance and 
maternal inspiration was let loose and 
he carried out his misdeeds on the i»eo- 
ple of this country, having been turn
ed into slaves. They became playth
ings in the hands of one individual. 
Life, liberty and property became the 
subject matter of the benign dispensa
tion of Gandhi, not Mahatma but 
duratma. We found that houses and 
shops were demolished to beautify 
cities, people were jailed to silence 
dissent and the young and the old were



2«i Special Cotkrt* "V 8f ?

tShri"9cwi^^
.castrated to satisfy one’s perversity. 
What happened during those 19 months 
was nothing but a calculated brigan
dage on the people oi this country.

The history of emergency is a History 
of crimes, it is a history of humiliation 
ef India. It is a history of subjuga
tion of her free people and the annihi
lation of all democratic rights and 
values and all these, for the sake of 
one individual a vindictive, arrogant 
and power-hungry individual.

To-day we are witnessing the sicken
ing spectacle of the abettors of crimes 
against humanity carrying out their 
performances—as Mr. Kamath said, 
their command performances in a man
ner which will bring shame to -ivery- 
body In this country. I believe the 
opposition to this Bill is nothing bat 
an insult to the democratic rights and 
values of this country. One will take 
hours and hours to recount the blac
kest deeds during the emergency. I 
believe the Shah Commission has dis
charged a very solemn duty to the 
nation and the historic document which 
it has produced as its report, is replete 
With instances of draconian actions on 
the part of the ruling authorities at 
that time. Not having any defence on 
the merits, the principal actor and her 
cohorts fled away from the Commission, 
did not face the Commission and *is a 
result we have now found that the 
facade of innocence that was sought 
to be put up has been ripped open and 
now ugliness has been laid bare.

In these circumstances, what would 
an institution like the Parliament, a 
responsible institution do? I feel it is 
to-day charged with the solemn duty 
of not only undoing and dismantling 
the foundation and structure of the 
emergency but also evolve measures to 
tee that in future the liberty of the 
people is never tampered with.

What is the context in which this 
Bill has been moved. Our Party has 
been demanding for a long time teem 
*be very beginning that crimes agaawt 
.humanity, crimes against the ordinary

cal opponents cannot fee treated in a 
manner as it was beingdene «M5*e twe 
years. That is whatwehawe b6Ri 46* 
manding. Now, in 1Ms contest I 
that the BfH is a very Innocuous BUI. ’ 
It does not create any new oflence. It 
does not create any new preoedu«e far 
trial of the offences. What it does is 
to select a court Where the trial can 
be held with expedition. Now thoee 
who try to procrastinate proceeding 
and trials like this will oppose such a 
Bill. What, is the complaint in this 
country? All the learned Judges in 
the Supreme Court have referred to 
that. Criminal cases take years and 
years for disposal. There are appeals, 
there ere revisions and there are easy 
methods of delaying the hearing of the 
cases in ordinary criminal courts.

And we have seen, recently, until 
the intervention of the Supreme Court, 
how one of the accused in the Rissd 
Kursi Ka case was trying to take dila
tory tactics by bogus pleas or frivolous 
pleas for obtaining adjournments 
thereby trying to delay the matter be
cause they had no defence before the 
courts. Now, with proper safeguards, 
if provisions are made for the consti
tution of a court where the only change 
will be that there will be speedy dis
posal of cases and no other cases will 
come up, to delay proceedings, how can 
any responsible person or any person, 
who bona $de feels, that justice should 
not be delayed, can appose this Bill?

Therefore, the opposition to this Bill 
cannot be for the purposes which my 
learned friend, the Leader of the Oppo
sition was labouring to make out. If 
we look at the provisions of the Bill, 
we will And that this Bill provides for 
greater safeguards to an accused than 
in an ordinary criminal court. The 
trial will be before a high court Which 
is ordinarily the, appellate authority. 
The procedure under the Cr.P.C. will 
be applicable here. Secondly, the very 
important safeguard is an automatic 
appeal to "the highest court of the lend 
the Supreme Court—both on facts and 
on law. It will have to be appreciated 
that in ordinary cases, the approach*© 
the SupMOne Court of the land ** ***
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automatic or a matter of rijgicl One 
has to get a special leave from Ihe 
Supreme Court. In many cases of con
victions, the Supreme Court does not 
Sjrant special leave and does not take 
up the matter. In case he is convicted, 
he will get the statutory right of appeal 
to the Supreme Court. The Supreme 
•Court will hear the appeal not only on 
questions of law but will go Into the 
question of facts. The point here Is 
’simple. Has the hon. friend faith in 
the Supreme Court or not? Have my 
hon. friends got faith in the judges of 
the Supreme Court or not? We have 
ground how they tried to manipulate the 
dispensation of justice during the 
emergency. At that time the learned 
judges were picked and chosen for the 
purpose of showing favours to them 
because they danced to their tune. How 
persons were selected to grant favours! 
Even then we are proud that the judi
ciary in the high court level in this 
country tried to protect the rights of 
citizens as human beings. We have 
seen how the learned judges tried to 
give relief to illegally detained persons 
without trial. They could not tolerate 
that. They brought it before the _ 
Supreme Court and a judgment was 
delivered in their favour. Then *he 
Supreme Court was to their liking. 
They had no objection to the supreme 
court when they upheld this conten
tion. when they gave a decision that 
the people had no right to life and 
liberties during the emergency. . ^In
terruptions).

SHRI C M. STEPHEN: Is it possible 
for the Supreme Court to write a Judg
ment in our favour? Somebody said 
that that is possible even now.

SHRI SOMNATH CHATTERJEE: I 
am not saying anything about the* 
Supreme Court. What I am trying to 
point out here is that my hon. friend 
has been trying to make imputations 
insinuations about the judges of the 
high courts. When the judges deliver 
ed their judgment to your liking that 
was all right. You will remember that 
here is an automatic right of appeal to 
the Supreme Court. There is also a 
very important safeguard so far as the 
exercise of the executive authority is 
concerned. Clause 7 makes it ve’X  
clear that the selection of cases by the 
Government will not be accusedwiso or 
personwise but offencewise. That is of 
great importance. The Supreme Court 
has stressed on it. There is ao ques
tion of picking out any accused during, 
a certain period. Once that declara
tion is made, then without any distinc
tion all the cases will come up befjre 
the special court—whoever may be the 
offenders or accused in the cases.

Here it is for expeditious disposal 
of criminal cases of persons and it doss 
not suit persons who procrastinate such 
trials. Sir, what we are witnessing is 
that strong arm methods are being 
employed during the trial of the 
offences in the subordinate courts in 
this country here and everywhere. A 
few days back it hapened in the court 
of the Districts and Sessions Judj?e. A 
judge was deliberately insulted. The 
persons got entry to the court and rais
ed slogans and threw missiles at the 
judges. We found that when the Com
mission of Inquiry was appointed by 
their favourite Sri Siddartha Shankar 
Ray %s in Calcutta where one of the 
inin.ons of the then prince hhd to-
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[Shri Somnath Chatterjee] 
appear there, what happened was that 
no hearing could took place. There 
hordes of hoodlums entered the court 
room, created disturbance, set on the 
judge’s chair and stood up at the 
judge’s table. Is this the way they 
want courts to function in this country? 
Now, that type of ‘tamasha’ will not 
go on throughout the country and then 
they will have the revisions and appeals 
one after another.

Sir, at the same time I do not know 
why these learned judges do not take 
contempt of court proceeding. Prob
ably, they are afraid of these gangs 
of hoodlums. Therefore, my request 
to the hon’ble friend is that every 
reasonable and right thinking person 
in this country should welcome this 
Bill. And I should have thought if 
anyone has a feeling that he or she is 
-an Inevitable accused before the 
Special Court then he or she should 
search her heart to find out whether he 
or she has any defence. If she has any 
<Jefence she should welcome it because 
■trial will be over quickly and she will 
be acquitted of the charges. Therefore 
take that chance. Why don’t you 
takje that chance! .(Interruptions).

Sir, the government although it was 
not required to do had gone to the 
Supreme Court to obtain its advisory 
opinion. Now, Mr. Stephen has become 
greatly enamoured of the dissenting 
ôpinion. Of course, they never tolerat
ed any form of dissenting opinion 
during those nineteen months. Sir, let 
hhn also read if he has got spare time 
<or if he has been allowed to read the 
majority judgment also. If I may with 

:your permission quote...

MR. DEPUTY SPEAKER: Please con
clude now. Nomore quotations. ,

SHRI SOMNATH CHATTERJEE; 
Sir, on page 77 On the question of dis
crimination the Supreme Court has 
said:

“It is irresistible that the classi
fication provided for by the Special 
Courts Bill is valid and no objection 
can be taken against it.”

Sir, as you are imposing time-limit may
I draw your attention and attention of 
the hon’ble Members to the judgment 
at page 84 where question of delay and 
dispatch has been dealt: *■,

“that it is imperative for the func
tioning of the Parliamentary demo
cracy and the institutions created by 
or under the Constitution of India 
that the commission of offences 
referred to in the preamble should 
be judicially determined with the 
utmost dispatch. If it be true, and 
we have to assume it to be true, that 
offences were committed by persona 
holding high public or political offi
ces in India under cover of the 
declaration of emergency and in the 
name of democracy, there can be iio 
doubt that the trial of such persons 

. must be concluded with the utmost r 
dispatch in the interest of the func
tioning of democracy in our country 
and the institutions created by our« 
Constitution. Longer these trials 
will tarry, assuming the to be justi
fied, greater will be the impediments 
in fostering democracy, which Is not 
a plant of easy growth. If precau
tions which the BiU envisages are 
allowed to have , their normal leak 
surely span of anytfcing betwe«i &

>
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to 10 years, no fruitful purpose will 
be served by launching them. Speedy 
termination of prosecutions under 
the BiU is the heart and soul o f the 
Bill.”

Therefore, Sir, if my friends on the 
other side, who are opposing this Bill, 
if they have any sense of dispensation 
of justice in proper manner then they 
should welcome this Bill instead of 
opposing it.
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4328 L S — 0. ■ '

w r ^ ? P T  T^wt, t f t  ^ fr rs T R  f ? 5 p n ,  c m r ir  

#  fJ T ^ f^ r f  V ' t  ^ -T  ^fJT?T3r ^  

T n r  3 f t  f ? r + i^ d  c R ^ ts f

^  t w  I t  w  t t  f? ;  f  ®

^  STTW'TT 4 it)lC  sIMH i
y t <  f w ^ r r a  j j + ' i H  <ii<H< f e r  'j ih

ftg- #  ^  $  gnrr^3^
T f tT M  ^  ’ r f  

?T!TX #  t q k t  spt ’ l i  I
7?T |*TT JPilT

^  T R n f t w ' v ^  ^  T t f m

t  fe  f^TT jJTPrmJT ^ grrr ^  JnTT̂
WT g5T4Tf +<<!(|i|l STFTT JT̂ t i t ’l l ?

w  ^  i t #  ^  5r!?r f i f t  t
5 ?r ^  h tt ; ? f k  'TT >mT i  ;

The answer to that question can be 
one and one only namely that offences 
alleged to have been committed during 
the emergency by persons holding high 
public and political offices in India
stand in a class apart.

f o r r  WRTT I  %  ^  ?  f ir e fs a p jp T  
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t o  fv’gra ftwftj . .
*n?c 3w <n: $ w if  fttft «ftt a$ acron 
m  $  «ro t fcr faar srrnrr i : p f  to t 
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f i ft  wk gufft fo M w n to frrfirff ^Rfr $, 

w i t  tit 5T*nr *isRj*f vrm  *ftr aft 
n r  i n  if ^  n r a w  ^t wt*r 'ft fa  

i$  i f  aft qerffcr I  nrt fa* swtww 
wnm *rv iV^s ^  «ror ytyr
awrar i «ft wrfvftt w*r f s f p f t ' a r  
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n r  h i ¥ t  wamft tftr n r t  f R f f i  « w  
vtf wwm i^, ^  it? ift n| t̂ 
wrrr #  fa»N «wwwf «ft t o  t  <rrw
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SHRI SAUGATA ROY (Barrack- 
pore): I riae to apeak, on this SBI 
which has arouaed scane cdatrovilr- 
sics and som« iaterest in thia cMintqr. 
It is not very oft«a that! a Bill to be 
brousht forward by the Government 
is referred to tfai Sapmne Court far 
its legal opinion, under Article M »(l) 
of the ConxmitoR. The Spte^al 
Courta Bill, feetsg one of tlsoaê :#| r 
few legialatkms, has natar^3j «ioaa>
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ed some controversy in the country. 
15 M  hw.

As far as our Party is concerned, 
this controversy has touched our 
Party also, and that is why our Party 
has decided not to issue any formal 
whip for voting on this Bill. Mem
bers are free to speak and vote ac
cording to their conscience. When I 
speak on this Bill, I speak with 
conscience and conviction. And 
when I speak, I speak with my own 
conviction and also with the convic
tion that a large number of friends 
in my own Party feel the same way 
as I do. The Special Courts Bill as 
has been stated is a controversial 
Bill. What is my opinion about the 
Special Courts? It has been said that 
ours is a country where justice is 
very often denied to a large section 
of the people, it is also delayed for 
a large number of people. The other 
day I was reading Mary Tyler's, 
‘Five years in Indjtanpriaons* where 
ehe graphically describes the condition 
of under trials in different jails in 
India. There is no doubt that there 
is a special court necessary for ex
peditious justice for all such under- 
trials in the country for all suspects 
and persons who are on trial, justice 
should be speeded up. That is why, 
having a special court for some people 
when so many people are being deni
ed justice speedily, does not appeal 
to me, I think there is an authoritarian 
etreak in it But the fact is this. 
Unfortunately in the last thirty years 
in the country, we have had often 
taken recourse to special courts. Six 
special courts, if I may say so, have 
been referred to the Supreme Court, 
three were upheld, three were struck 
down by the Supreme Court. I have 
seen in my state the unfortunate 
apectaele of special tribunals for 
Kaxalite prisoners, people who, may 
fee, did wrong but with conviction. 
Tot that there is speedy trial, as if 

, ;* b r  were hardened criminals. In 
■Mmt Bengal and in Kerala : special 

have taken place. I cannot 
. speak w$b a. clear conscience that 
special courts are something un

precedented in this country. It has 
. happened in this country before, it 

has happened in respect of people who 
have fought for their convictions..
So there is nothing basically 
antagenistic to what has happened 
in the past.

The vexations question arises as to 
how I look at the BiU. The Spe
cial Court8 Bill is an offshoot
the Emergency Courts Bill that was 
brought forward by hem. Mem
ber and esteemed friend Shri 
Ram Jethmalani. The Bill was re
ferred to the Supreme Court and the 
Supreme Court in its judgement 
suggested several modifications. J 
am glad that the government had
accepted some of the modifications. 
I was totally at variam with Mr.
Jethmalani When he tried to force of 
the emergfencyfromMay 1875. That 
has been struck down by the Supreme 
Court. This Bill does not include 
that clause.

Instead of three tiers, this Bill pro
vides tor a two tier court as in the 
case of the Election petitions which 
many of us have faced. It allows the 
Supreme court to go into the facts 
and the law of the case which will be 
referred to it and decided upon by 
it. I find one thing which is objec
tionable in this Bill—nomination of 
the judge. It is natural that when a 
Bill arousej controversy if any sort, 
the government should be very care
ful in formulating its approach. But 
the Bill says: the special court shall 
consist of a sitting judge of the High 
Court nominated by the Central 
government with the concurrence of 
the Chief Justice of India. I feel 
that this i* not correct; I have brought 
in an amendment to the effect that 
nomination should be done, not by 
central government, but by the Chief 
Justice of India directly so that there 
is no colouring in it, there is at leaft 
no accusation of colour in it against 
the appointment. As far as the 
judgement of the emergency offence* 
is concerned, our party had in the 
past taken a very clear stand. Our . 
leader Shri Chaw* has spoken fo thle
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7^-rm-»-T'- f*0 ' ®?|to tfij jto  shield anybody who has 
©ommitted any excess or crime during 
like emergency. So when I say this,
X say with a clear conscience and 
conviction that as lar as our 
party is concerned nobody should 
feel that Judging anybody, not pre
judging, who has been accused of 
emergency excesses is against the 
policies of the party. Our party has 
stated it clearly time and again and 
also in its resolution in May 1077. 
Blit the question remains that emer
gency was an example, whten people 
lik Mcb office misused power, 
When tfaey did arrogate authority, 
when preventive detention laws w«e 
used Wrongly and very often vindicti
vely, Wien the pxess had to be badly 
censored. The worst victim of the 
Smergisncy has M  the Congress 
Party, which after 30 years’ of ruling 
the country lost to a conglomerate 
%ho never hoped to come to power. 
As & backlash of the emergency, 
bur patty suffered a split. We 
Have been going through the pain- 
fed process of the backlash of the 
emergency. That is why with a clear 
conscience I say that I cannot find any 
logic, whether from the political stand- 
point of Die party or from the legal 
standpoint, to oppose the Bill. 1 s«iy 
ihit tile Bill is gbod but not good 
enough, it goes far but not far enough. 
I refer to Justice Krishna Iy&’s judg- 
ment in this case, whiere he states very 
*3eirly, in fail usual bombastic, pictu- 
testjue or Verbose style, whatever you 
eaU it as follows:

“To sum up, the Bill hovecs 
perilously rear unconstitutionally 
in certain respects, but is ?yre& 
saved by application of pragmatic 
principles rooted in precedents.”

A* I said, there are precedents for this, 
gbes on to ffay:

, Nevertheless justice tq social 
justice is b e e t b y ■*. p#*man< t̂ 

. statute^ deal firmly and .prompt^ 
with Kipeî poUtieal offenders,

able* power-wielders have i*>cn» 
sinister yet constant compimwl of 
development in developing coun
t ie s ”

This is where the Government 
have shown * little more foresight. 
This was the occasion whenit *vottl'i 
have shown its sincerity in laying dow& 
a permanent statute for all sorts of 
political offenders. As a political 
worker myself, I would not like to be 
judged for any crime 1 commit at tte 
same level as an ordinary criminal. 1  
Would like political crimes to be 
judged politically. That is why there 
was necessity and there is still scope 
for the BiU to be enlarged to include 
not only the period of emergency but 
also all future times. If it c£h do that, 
the Government will absolve itself of 
the blam« that it is totally directed 
against some people and it Will also 
set a very healthy precedent for future. 
In fact, Chief Justice Chandrachud. 
who was one of the four judges giving 
the majority judgment in the case, 
although he did not mention it in the 
judgiriesftt itself and when he went 
into the constitutionality of the Bin 
said it was within tile legal competence1 
of the Parliament to go into such a 
BUI. said in a speech at Dharwar on 
21st December, 1978 ag fOlloWs:

‘The Chief Justice of the .SUppe^e 
Court, Mr. Y. V. Chandiachud, today 
pleaded for enlarging the scope of 
the Special Courts Bill. AddreseHgr 
the delegates, the Chief Justice ia&  
there was no reason why tie ppfcir 
tion of Special Courts should be 
limited to try offences conneeted witb 
Emergency excesses. Other offeht&s ' 
which had a bearing on society 
rfundd also be induded witMn the 
purview fcf m  Special Courts end 
the Chief Justice of a J  

;■ should be empowered to detemine 
wbich oftfie casis tfesetvfij-to Be 

' . referred to tke Spttial Courts to fee



^ S p e c ia l Court* ; f *

j  ^  ^  %  ^ w r
meat to this observation by the learned 
Chief Justice of India. I apoeal to 
them that while I say i cannot find 
anything in my conviction to oppose 
the Bill, there is scope for this BIU to 
have a foresight into the future and 
to set a healthy precedent in this 
country so that in future also and for 
today also, nobody in high oolitical 
Offices ever dreams of misusing the 
power without being judged properly 
and expeditionsly:

aft anrc an«r (faaft are) : ? p m  
** t wre fir arataftinir w w w

STIW It ?FfT I W WfonP Wt faa>T
p? *fj ftr ̂ frerr qrrif % w  fata* * *rt 

f v  «*rPRRff ^  * t t1 1 af *fr far jw 
-nnaiitatf «Pt ift m  fan f«n | fte 
^ ^ y ta w ^ ^ a f  ft af
atfpft t aft r̂tf* a ftfvafl aft gf $ i a?t

* af faft*fo*sft | iik rwfeftOT 
ĵ»|.iinraT«?REf ffn *I«r war samara aft 

sr«r saia fsar ana, ** sra ata #r a* 
"ttrpT It yfV, 39 * ijar fR »ft af iff fataT
% it anfaaft statarr $ aa %. nr fasr * â t 
tfcqafa | ^  w  irrifa pr * fan 
*tct aft af* ar&r aflf ar ? aftf sfofrar a*a 
*aaHM fan *Rrr ? aft fan aar i aftf. fcvni 
aft afea *rr $ wtoth # in# af ■ ̂ *r fa?
as? fa S t# a ?f^ * f^ a f *w#atflrafr 
***rff far w. i *a ^roajr ^  afr t, 
'ThfhsR ift aift f , area *lt aft f  
f f $  m  an* a%* f .fr  w ^ ^ r w  
ftfi$R?at i *JfN$ ^faa|ffw m Xan# 
^nfrvRftf i aia*^ j^jptttfjjnc^pr^t, 
wwrtt tfter aft *n*rwr, af ♦? i*aJt*r?rf4t

#  fR fp t-t 
aaaMT af *i$t t  ft?- ^  

t i iw i fa a i  nrrarant i unnf *f$WjlW 
ift aflf | far 3h%t arataaupT fair an* i *far 

r*I * u M t  WW «fc| t rowijpn

J J  . „ m  m m §*sji* .w ( ^
■ ?•* *»r A  stnw r̂er row 'Eft̂ Rr ? f

it ^  #  m  <ppc mtar t  
.^ .^■■^ WH” ?WF *T| *TRT Wf

i urr % 5f# srnr tfti t̂ R
frorftmt a-9 5nr i urr? «Mfarc ^  

qpft frrti |  ̂w t o !) f̂r
nftifiwjipiTt t ^mc«rn%€!rl>rTr2 ^  
^ptlisr* ^Jsr ^  r̂ a&

.Wfer

OTw^intnB wirmerTiEvc^ ewpRR , 
^  ^  I #  «r? ^  irr wsm i  a

w t f  i #  ^ tm T O n ’f.iwfWN* # 
%,R*?ifr wrw f  fWt *n^!^ w  4 1
******  iw »ft <n? f  ftr firdnr

jf jf t
t o  ^ffr, 

npwr wf pr̂ Nfr * wff ^iuft ipr 
wwtwjrf i* i
#  mfiimts f, ♦ #, t  ftw il rf,

I ifhr^f w ^hr f^fr w  ŵ r «n<r 
fy jgj

frwV f , ijflr ^  wiift f  *ftnr <nfiwrtte Ir aw 
n$ t  i  IT iff | »

taHTf iRfTf,
#ih urt'̂ i ̂ rr ii wfli #*Ppr:fl!̂ mnai j  irfavtir 
*!?#*% * i (m im ) 
ift ifr wwptt i f f  wturr j ?ft firo* ^  *o(f» 
«wt mv Ht̂ ff vt *nrow fw , *̂r â t
*  iPTRT f g t  amm j »n*, ?*r* ycrr ftnw | «ffr
**aiMa *r$ mw  anl’Tt fVj^t
aaT ^t* v t̂ % F̂ w www <ar*, vfiria 
anhr yt assw *, â  yfirta anr * *ftr*r 
waa?r aw* tara<i. aflf at i m* aff, 
lataf aft»r *wf * *r i ?rt ait ara*w wrr 
afr w«a fiw? ntr, infer fa arwfw* w? 
*wf* f ?  fa aft pM  jraer f  â  ftwr

? fa ^  ert a»f ** *  ftnjaflf 
aftir w  a* a?* «na fiprr* *  fan? ^rf* j, 
ftwff* uT̂ a- fvar t « «F  «f* | ftr wriNr 
ggff%art^_£v|*im w * a t t r f  i * *

^ IjKTlfl wJiw Pwpf ̂  nwr 
f̂ Rif * aft ww 11 fftfaRr afw t  ftr 

ait artt * awft »rrar ft* 
We do not want to tortuce hw; we do 
not want to torture those people.

faiT^fiarf * i  tfjforf i la f^ a f ana* 
^ * t* » a a n a ^ tw *  i

Because, you are not sure of your 
ground, you do not stand on a sound 
footing, you feel you are culprits. 
That is my difficulty.

aim ««* ; fim irc* $r 
w*rw s* aia arw * w %  fwrwr, ̂ t?Rf % m  
vr'ait'm Vi at* t  <



SHRI KiKNWAE LAL GtJPTA: 
There are those who still grumble mod 
grouse against the Bill, those who 
complain of discrimination and perse
cution, as my friends did. i 1 wish 
that those who were so eloquent 
against this Bill today were at least 
one-tenth of that eloquent one the 
floor of this House in those days. I 
know that they are only asking for 
immunity for Shrimati Indira, Gandhi 
from prosecution for offences.

ITT WT aT̂ t I ? *TPT mpt t ftp
fa ir ®ta  fear am i faara 

V aTT t<T PWT/ IRSTWR P rI , 14t#al *l>t 
ftwrr wt faarea  forvH  w  <i & farera? j^rrt 
arsff ar t  r̂a # anft flraFt aramr^
WTW? % # «ft tfcai a$ g*fT, 3ft 19, 20
aijifarf *J §*tt, *na f fa aar art ®t? faaT 
arnj i *pr sa aft *®tf faaT r̂rfT, tft *r?r ̂ t 
isnc, an fomr sft ^  <a *ftr a$ 
«5taar$&iw»SRrfâ $̂aTfMiraa> <rrcr tot 

| I

SHRI C. M. STEPHEN; You are 
not answering the point I raised. My 
point is simply this. As suggested by 
the Supreme Court at the time of the 
argument, and as emphasized by 
Justice Sinhgal and Justice Krishna 
Iyer, why can’t you agree t0 make 
any of the High Courts as Special 
Courts for trying these offences? Why 
do you want to pick up Judges and 
ereate Special Courts? Why could 
you not agree to the suggestion made 
by the Supreme Court?

«ft mm yw : ** awr ^  w a* 
a w t e t ^ t n i t w t a f i ? r < t a n  &  tit 
ajrtffhcaraSfaft js*si aar$3& * wjare 
a *  t it  fMfoa? I ,  a *  « h*£ s a a a i | ) a aff*
S* a* # wm. f tin:

t f c f a r a W t a t a f f r t f k i r i t f  * t a  fa #
«rr aaaff i laftR * m  ^  *TS*T

Personally I do not mind it. It could 
have been dene one year back. Per
sonally speaking I would have pre
ferred that. It should have been 
done much earlier. Now it is too 
late. We have to compensate for that. 
For speedy justice I say today this to
*  “must” .

*6y ' S pem  CoHrta BiU ' / MARCH

% fftoWT* «ft® ffro %«RPt I f f l r  I

I would have preferred that That is 
my personal opinion and I must con
fess it before you.

xm  M m  tittit** *ta # * a  *t awff #■ 
a n  v r  at ^d*fl i  t  ^  j t̂tft i

I would prefer that. I would not 
mind it.

?fr %m $ ft  a * fk  aaT £  fa? atf
*ptf wrifoipro t̂ o frt
?ra*r | t  T$r 1 1  tStf *n f  o x̂ o <jP ^  
a $  ft TfT *Ftf a*Tfr 5TJT5T «T^ 
a?t fr sw 3 fcaroT̂ a- «ft fa? irtf ftr 
$ftar titi 3ft jffOw «ta*r at «rr

<r  »lt *r=ft̂ r ̂ t «rr av?ft | »
Wf̂ T(T A  ̂aF|5TT fr * W fim

JIM ?HT«T?T ? «RT * ̂ Tl§ f  % ftR *fMff
 ̂*pTf fvm t, gra vt â rr ftr# i

“Let me sound a note of warning. 
A nation that looks upon crimes 
against democracy and rule of law 
breeds despotism. These are crimes 
which we can ignore only at grave 
peril to our system. A routine crime 
injures an individual. A group crime 
poses a greater threat. Organised 
abuse of authority by those to whom 
it is given in trust is a crime against 
the entire nation.’1

«ror a? <m arm a $  $ at tm  m  yc 
«Maw snr t |  f-«ft aa# *w r w&t tit wm
# a r a a f f ^ ^ | i

It is in your own interests that this 
Bill should be passed as early *» 
possible. That is my own feeling.

wium ms#
|  fSp f l a w  <n# ^ t  aar w r  m vmt% f  tot 
amf ̂ at̂ atjf i at̂ rwvwrart w  

i « q t 3 v f  tafiaTfga^a  tit mvm 
tm «ft ia a? am % w*ft tit, air «*r tim 
anr vpja  i t ,  aa# vm  w r w  tit iNt 
fiw r i t  aasar i t  i aarsaar a ^ a a ,
^ft aafa# an aâ tf fan aar <ft itt*  
« n f o %  wm  a w  «rr& tit* wt 
fa fa fT a ? a ta !tw i% |a ^ n r< h s rf? r '$***#  
% |ftw a ^ ff^ a T  i ^  a ^  f t r w a *  % n f r  
% f a ^ t # w « i t % t j f i r o ^ a f r « f  m ti* 
a^^ii^^aftfwaraafi%isapc a|r

I; iVW ; '''' :
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«  f*W WW wWT iff V*®T |̂n fr ST MWS
INv* fimr *t/ipit m m*# fifr $*r vt 
ifNt fare * *rr «rc *rrot fro ftrsr 
wfr 1 1 *fv* vrit qirff f«  *  fomrcr *iff 

*?  w m v  m $  farwnra vtaft f  1 
W n f , $ *T  %  <T  ̂ » ! $  ^ l l ^ f  I

b w w  *n|hrcr, $ tqg ipt rr ?nc mfiwtf
f t  a ft f V  f S T  t £ t  t ,  VKpTT T T ^ T T  £  I * T K  A T I  
WH$9" $  f v  W  fc*T #  S W R W  X 5 » W  W V  W  
*WT T$, VT«J«T VT ?M  §T, tnp q fw K  VT JIT tjqj 
* r f * R T  V T  T W  *  #  tfT j«WT W *  VX f a & T V  
vrftrhrvrsv^t ? %m * * r f * f c w > V T f a r r t t j  

v t  svtf 11  f^ rrr  t  srrr $  *rfor vvnr 
fv  <ptc srmrt srarrcrar cjnn $, 
f  fv  t o i  w r h  $T at *% «rrr% f??r $f & 
*mft q i f w r c  % f^r 3  fc 1 w  vt
U N f t  V W  * T % *  I

T̂TSTW *̂T vr®?f v srw ̂  f?T PHhiv 
VT *PT<fa VT5TT jj iftt *TTOT VT5TT f
firtov % <mr v  snw *revrc ?*r vt w i\ 
ft w  # 5m*fV ?rrfv «rr* *t*tt vrf arffcr, 
* 1$ *5 *ar fei ^Hn w t tsr r̂, w  3 
fffasrre vt w* vt v t o  h w  ^  i
JRT W  VT ^  TtV’TT I  I art qffirthwr 
vft̂ T t  mx *  $TT T O  I[gft <FTVt *3% STTT 

%■ *TW ̂ JTT fw A  ^Tf̂ T I ^  wwft V *TW
#  w  W w  vt ?r*rfar v rs f g 1

SHRI A. K. ROY (Dhanbad): Mr. 
Deputy-Speaker, Sir, it has become a 
custom in this House to preface aach 
and every lecture with the words ‘*19 
months of Emergency”. Whether it is 
a BiU on Courts, a BiU on animal wel
fare, a biU on unemployment, a debate 
•n Budget, a debate on President's 
Address or on flood or drought, we 
must start with “19 years of Emergen
cy”.

Why is it very cold today? Jt is 
because of the 19 years of emergency. 
Why is it raining today? It a  be
cause of the 19 years of emergency.

AN HON. MEMBER: Ninteen years 
or 19 months?

SHRI A. K. BOY: It wiU soon be
come 19 years.

Burirtf these 19 months i was in Jail, 
0*^ I  heve hud

to fight the elections from jail and 
were released two days after the reeuttft 
were broadcast. But 1 think that 
everything should have a limit. If 
you stretch a thing beyond limits, it 
becomes couhter-productive, and that 
is what it is becoming today.

I stand here not to support, not to 
oppose, but to expose this Bill, and 
also to take this BiU to the people. 
The regime of the Congress Party has 
got a notoriety for making all unfair 
things in a very fair way, and this 
Janata Government has earned, by its 
foolishness, a name for doing fair 
things in an unfair way, and the SP®* 
cial Courts Bill is a special exhibition 
of a fair thing done in an unfair way.

I would advise the new Home Minis
ter to beware of lawyers and Bars. He 
has taken this BiU to the Supreme 
Court, and spent four months to deter
mine the constitutional validity of this 
BiU. X know that the Indian Parlia
ment is not as sovereign as the Parlia
ment of England to make any law that 
it likes, that the law made by it must 
stand the test of constitutional validity, 
the test of the competence of the legis
lature to make it, and the test of article 
19 of the Constitution. But here what 
matters is not the constitutional validi
ty, what matters is poUtical validity. 
Whether it is constitutional aU right 
or not is a minor thing, the major thing 
is whether it is poUtically desirable or 
not. For that the BiU must go to the 
people and be debated in every forum.

A lot of constitutional exercises are 
being made on the jurisdiction of per
sonal liberty before the court of law, 
on the jurisdiction of Parliament, on 
the jurisdiction 0;  the Supreme Cojurt 
etc., but nothing has been said on the 
jurisdiction of the people.

You will be surprised to know and 
I was also a bit upset to know, that 
this BiU took its present shape because 
of the Forty-second Amendment The 
Forty-second Amendemnt made a pro
vision for making this type of law hy 
transferring the aubject from the State
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Viat to the Concurrent List. That has 
fabled %  Government to coine b,uf 
with this BUI under article 246(1) and 
jji). That m$sns we are adopting the 
rnethod of the Forty-second Amend
ment in an indirect manner.

I have also give an amendment on 
the classification and selection of the 
Judge and the name of the Bill. 1 
want this Bill to be called not the 
Special Courts Bill, but the Janata 
Courts BiU or the People's Courts Bill, 
because the Janata Government also 
Should be against anything special. 
And then, the nature scope and the 
technique of introducing it must also be 
changed. That is why I say that, this 
Bill must go to the people, must be 
debated. Who was the worst sufferer 
in Emergency? The politicians, people 
like us, spent 19 months in Jail but 
remained 38 months in Parliament. I 
think this is not bad. Many people 
outside will agree. Anybody, if he is 
given an option that he can remain 
19 months in jail and in lieu, of that, 
he will be in office for 38 months, he 
would agree. There will be a long 
queue for that. Who suffered most 
during Emergency? In ten years, 1 
had spent fives years in jail during 
Mr?. Gandhi’s regime and we fought 
when she was in power. Today she 
has been removed and I pity her. It 
Is dnly by pitying Mrs. Gandhi that, you 
can finish her and not by punishing 
hw. These people have kept her alive 
and I suspect that there is a oolitica! 
collusion betwe,eh the two sides. When 

have Come to this side, 
tlwgr; day ih. and day^ut, thhi* about 
Mrs. Gandhi and wiben tjjey go t$ the 
owet 'HiSi; they will also ft^rt raying 
so and so. Who is ti^t'S»^o4y*V  i  
do not know, because this is rolBng and 
changing. I say that there is a collu
sion between the two sides. They do 
not want that the image of the other 
should go into the background go that 
tl% Indian politics is divided between 
the devil and the deep sea. We l*?.ve 
got no way out. What is wonderful,' 
and p«hU>s you will also be surprised 
i**toatw*enthese pebble go from this

understand 
court*, fte Supreme 
tution and such other tbta** $u* #
soon as tfc*y go to the other tide, U*ar
start Reeling the importance of
streets. They take up matter! to typ
streets. Today we are seeing that the
birds of the same feather flock together.

Who sabotaged the Constitution in 
India. First, it was the Congress 
party. I remember that while I was 
in jail in 1968, I read a statement of 
Mr. Morarji Desai. He was the per- 
son who with Mrs. Gandhi, the then 
Congress President was pressurising 
Mr. Nehru to pull down the constitution 
nally elected Communist Government 
in Kerala. It is you people who did all 
these things together. When the other 
people take politics to street you say 
that violence is being resorted to.

This is not democracy. This is ar. 
exhibition of a superb performance of 
hypocrisy and the Special Courts Bill 
is a special example of that Who can 
correct us? There are some political 
pundits also like Prof. Madhu Qanda- 
vate who claims that he is a socialist 
I say that....

THE MINISTER OF RAILWAYS 
(PROF. MADHU DANDAVATE): I dp 
not want him to insult me by 
that I am a pundit

SHRI A- K. ROY: I withdraw that. 
Can my slud*nf of poUtlcsfc 
think that such a big thing could hap
pen only because of the mischiefs and 
mistakes of a feir individuals? Our 
Professors used to tell us tha$ Romans 
were sheep and so Caesar eould';b^eett|:' 
a Caesar. We r̂iU have imdarstwnw 
and accept that Indians were *sh£ep 
and so a lady could become a Cawjar 
or we have to understates^' anaj^se 
the socio-political consequences andthe 
socio-economic reasons for that an̂ d 
they are engrained in Che system it
self and we are continuing that system. 
Is there any alternative? Is there any 
scope? ’ Is there any' futtire 1 .̂'■$(»;... 
moribund society? It bail Jpt



i?#*ive. It has Jettthm ftlietnativw. 
maim, tkwe wiU b# authoritarianism 
ip  jmr&rjB. You W  be surprised to 
know that it hall a dozen province* 
that a»e run by the Janata people,

,there issome sort of a MISA, that is, 
d̂etention without any trial, where you 

■will be arrested without a trial. One 
o f my Adivasi leaders and my collea
gue, Mr. Shivoo Soren, was in iail for 
lour months under that Act. After a 

' lot of movement, be could be released. 
This is the democracy,

I do not blame them. It is not a 
question of shame, it is a question of 
compulsion. This system, this socio
political order, cannot work in a com
plete democracy. It is a Utopia. Either 
some sort of an authoritarian rule will 
be there or there will be a chaos or 
there will be a revolution. When you 
cannot have a revolution, either you 
bave a chaos or an autocracy. It is a 
mixture that they are having. That is 
why I say that the Special Courts Bill 
is a political Bill. It has got a political 
motive. It aims at some political per
sons, it aims at a certain period. 
Everything is political. We should be 
bold enough to announce it that it is a 
political BIU and we wUl punish those 
who are responsible for Emergency.

SHRI RAM JETHMALANI (Bom- 
T»y North-West): Mr. Deputy-Speaker, 
•Sir, my intervention in this debate is 
Tfajwjy «n attempt to carry some con- 
vision to my very dear friends on the 
rtp&tte Benches, those who have 

laughing away for the last 10 
minuteswhen tills is a Very serious 
attifl a solemn occasion. Though I am 

$a Wf the fact that I am trying 
to sow soi*e seeds oh an extremely 
inhosiMaftfc s<>&' if not rocky eraniums 
w£ij)^have a ^rm^ndous 'quality ' of 
imperietrabiUty, yet, I think, In a de
mocracy, it behoves us to make

Firft of all, Sir, there are special 
xxfflfe and special courts. This
Special Cbtfirts" BiU .is .a- W S *  '
Bill bi a very special sense, not in the

sense in which the special courts bills 
are normally understood. Even 
tan has special courts in which 
accused have no right of proper de
fence, in which adjournments are no* 
granted, in which the accused wUl not 
get an opportunity to prepare their 
defence and in which the right of 
pross-examination is curtailed.

This Special Courts BiU is special 
only in two senses, firstly, that it is 
designed to deal with a very extra
ordinary and special kind of an offen
der and, secondly, that it confers ex
tra-ordinary generous rights upon an 
accused person which no accused in 
the history of criminal administration 
in this country has ever enjoyed. But 
the only fault of this Bill for which 
this BiU is being abused, for which 
this Bill is being maUgned, for which 
this Government is being maligned, is 
that it takes away the right of a dis
honest accused to frustrate the judi
cial process by causing inordinate and 
extra-ordinary and special kinds erf 
delay.

The object of this Bill is that those 
people who want to go to the polls, the 
people who wish to throw themselves 
open to the public for the purpose of 
an electoral process, those who wish 
t0 be returned to political power again 
in this FarUament and in our legisla
tures. their real character must be 
determined before the next elections 
take place in the country. The object 
of those who are ôpposing this BUI is 
precisely to foreclose the possibility of 
their real character being exposed be
fore the next Election takes place. 
They hope that the ordinary procrat- 
inating process of other courts WiU 
drag on. They drag mi at the best of 
times but they can certainly be made 
to drr̂ c on by a powerful accused of 
th" kind who are going to be dealt 
wi*h hv th-* proposed Special Courts. 
It is thp*r object that people, a ft e r  five 
years, will forget thetr crimes, that 
Pf the Election again they will put 
for+h mother argument Le. why con
tinue the trials since another Election
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has intervened. It is this hope, this 
last glimmer of hope, which the dis
honest accused sure of conviction in 
his case is trying to exploit. This is 
the last possible straw which a drown
ing man can catch,

The Special Courts Bill was promot
ed by three experience in the light 
of which the performance of those 
who have brought this Bill before the 
House must be understood. First of 
all, the accused who are going to be 
tried by these Special Courts, have 
shown an extraordinary ability to sub
orn evidence and corrupt witnesses. 
The strongest possible evidence of that 
is not the judgment of a special court, 
nor the judgment of a Judge who has 
been hand-picked by the Janata Gov
ernment, but it is the latest judgment 
of a Sessions Judge—a Sessions Judge 
who was not selected by the Janata 
Government but who existed long be
fore the Janata Party was bom and in 
whose selection as a Trial Judge this 
Government or its prosecutors had 
played no part. That Judge, today, 
has gone on record to declare that two 
accused before him suborned and cor
rupted 23 witnesses at one trial alone. 
Some of these witnesses were persons 
occupying the highest administrative 
positions. One is today the Chief Sec
retary of a State Government and the 
other belongs to the Indian Adminis
trative Services, not to speak of the 
humbler people whose evidence was 
suborned. Humble people can be for
given that they may succumb to the 
temptation of money and bread but 
those in the position of Secretaries to 
Government succumbing to the corrupt 
Influence of these accused persons Is 
an eye-opener to all—and I hope it 
will be an eye-opener to the distin
guished Leader of the Opposition as 
well. We did not want to have courts 
over whom the accused can exercise 
some influence, which they exercise 
over Secretaries and Joint Secre
taries. After all it is a subor
dinate Judge sitting as a Magistrate. 
I am pro id of the Judiciary that, in

spite of the temptation to which tfcey 
are exposed and the pressures to 
which they are subordinated, the** are 
gems amongst them who are still able 
to do justice. This is a tribute which 
this House should pay to the Judiciary. 7 
But if the accused have tried to cor
rupt people in high administrative po
sitions, is it not a reasonable assump
tion to make that they must have tried 
at least to bribe the smaller people 
who, against odds, are trying to carry 
on with integrity and honesty the ju
dicial processes of this country? The 
accused in this case has shown a re
markable capacity (interruptions)

ME. DEPUTY-SPEAKER: Is it *  
point of order that you want to raise?

SHRI RAM JETHMALANI: Raise
something intelligible at least!

SHRI M. .RAM GOPAL REDDY 
(Nizamabad): He is bringing in the 
names of Judges. He says that some 
people who supported their cause are 
gems and the others are not gems.

SHRI RAM JETHMALANI: The
accused have demonstrated in an 
abundant measure their capacity to 
cause delay. Trials which should be 
disposed of in exactly thirty minutes 
have gone on for years. I do not wish 
to blame the Magistrates, but I blame 
the accused who are appearing before 
these Magistrates. There is at least 
one trial which could be disposed, of 
witl>in a few minutes and yet the great 
accused has seen to it that the trial is 
nowhere near the end. We do not 
want that to take place. Therefore, 
there must be some court* which, do 
only this work and try these mighty 
offenders and bring them to justice. 
May I say this that an Innocent accus
ed, convinced of his innocence, having 
some belief and confidence in justice 
___(Interruptions)

SHRI VASANT SATHE; You de
fended the smugglers—

SHRI RAM JETHMALANI; I have 
defended Congressmen who were worse 
than the smugglers...,
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%H*tI VASANT SATHE: Can you 
tcil us a single case where it has been 
disposed o! in 30 minutes? (Interrup
tions)

V SHRI BAM JETHMALANI; I de
fend everybody who comes to me, and 
every one is entitled to come to me, 
Including Mr. Sathe. One day he will 
need me. * (Interruptions)

Now, as far the fairness of these 
courts, we have not created any new 
offences. The offences with which the 
accused are being charged have exist
ed on the Statute Book for over cen
turies, for hundreds and hundreds of 
yeers. A large number of accused in 
this country have been convicted of 
these offences. The principles of law 
which are there for the benefit of an 
honest accused—the case must be prov
ed beyond reasonable doubt, that the 
benefit of doubt should go to the ac
cused; that the accused must have the 
fullest opportunity of defence—are not 
touched at all in the slightest degree 
by the present Bill. The whole of the 
Criminal Procedure Code is made ap
plicable. And no accused in this coun
try has enjoyed the right that he goes 
to the highest fountain of Justice, 
namely, the Supreme Court. The Ses
sions court might make a mistake, the 
High Court might make a mistake but 
at least in the theory of law, as far as 
human beings can ensure, the best 
justice you get is in the Supreme 
Court, and so far I have not yet heard 
you challenging the integrity of the 
Supreme, Court itself.

Now, let me say this. Only the 
•ther day when a court other than a 
special court pronounced judgment—• 
and this is one great experience that 
we have had—a large number of hood
lums collected in the court room, the 
hoodlums assaulted the public prosecu
tor, the hoodlums assaulted the police, 
assaulted the judge. One of the hood
lums got on to the judge’s chair and 
pronounced a judgment of ‘not guilty’ 
|n favour of Mr. Sanjay Gandhi and 
Mr. Shukla. The hoodlums can be 
pardoned. . .̂(Interruptions) but am

ongst those hoodlums there waspre- 
sent a man from whom a greater sense 
of responsibility is expected; I refer to 
my distinguished colleague, Mr. Vasant 
Sathe, who was an eye-witness to 
everything that happened in that court 
room, and Mr. Sathe did not even 
show the common courtesy to a fellow 
lawyer. Mr. Sathe, you are a practis
ing lawyer, and when your lawyer- 
friend was being assaulted by the 
hoodlums, you did not open your mouth 
and try to tell them ‘Don’t assault a 
public prosecutor’. (Interruptions)

SHRI VASANT SATHE: Sir, I
want to give my personal explanation 
at this point lest it should be misun
derstand. Because he is making an 
accusation, I must explain this.

MR. DEPUTY-SPEAKER: Yes.

SHRI VASANT SATHE: The facts
of the matter are that, on that day.....
(Interruptions)

SHRI VASANT SATHE: I was there 
in the Court. To begin with, when the 
court announced its decision handing 
over the sentence, there was perfect 
peace in the court room. Sir, there
after, the so-called hon. Junior of Mr. 
Jethmalani made a very unworthy abu
sive remark----

SHRIMATI PARVATHI KRISHNAN 
(Coimbatore): Unparliamentary.

SHRI VASANT SATHE; ----which I
cannot repeat against a person who is 
sitting there and who is also a lawyer. 
Therefore, that lawyer—I do not want 
to take names here.. retorted against 
that gentleman whom he calls his hon. 
coUeague. That is where the fracas 
started and 1  would like to say that 
Policemen came in which is normally 
not done—a whole platoon of Police 
rushed inside the court room—at that 
time people got provoked and they 
started shouting slogans against the 
Police—
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PROF. MADHU DAMDAVATS:
Against the Magistrate. :'f  ■*'' *’ '

SHRI VASANT SATHS: The Magis
trate had alreadjr gone to his Chamber 
•earlier after declaring the sentence,

PROF. MADHU DANDAVATE:
After the slogans.

SHRI VASANT SATHE: Slogans 
-came later on when the Police force 
came in. But the fact is—my friend

*pver there was not there but he must
‘ have been told. I got up on the chair 
in between and I appealed to aU to 
keep quiet and 1 also appealed to the 
Police saying ‘Please withdraw from 
the court. I will take the responsi
bility to see that n0 one will make 
disturbances here provided you are 
willing to co-operate.” But the Prose
cutor said, ‘No’. Mr. N. K. Singh who 
was there refused. He said ‘No. I 
will not withdraw the Police force. I 

will stand here/

Then one of the Sub-Inspectors 
manhandled an advocate who did not 
belong to any party. He said ‘I have 
nothing to do with any Party/ But 
that advocate was physically caught 
by the collar by that Sub-Inspector. He 
was asking the name. That name was 
not given. AH that was told to you. 
"Why don’t you tel!l the truth? This is 
what happened in the court.

SHRI RAM JETHMALANI: This is 
a story which i* wholly contrary to 
truth. He does not deny that he was 
present. He also does not deny that 
the hoodlums got up on the Table and 
-pronounced the judgment of ‘Not 
’guilty’. You were present and you 
interfered only when the police force 
arrived into the court room. At that 
istage you found—

SIHRI C. M. STEPHEN : I rise on a 
point of order.

With respect to an incident which 
took place somewhere, two versions 
-a,re given. One by a Member who 
says 'I was present and I swear ' to 
what happened.* Also another mem-

w  *
| ? ^ y  stat^^t./ia^; 09 the basis eg . 
that hearsay statement be is contra
dicting the statement made by a mem- 

who swears, i  ^as awitnessand, 
this is what happened.’ That contra- 
dictiop given in that jgan$e? is mala 
fide and that contradiction should not 
be permitted and tfei« amounts to « 
breach of privilege. This is the point 
of order I will make...... (Interrup
tions)

MR. DEPUTY-SPEAKER; Mr. Bha
rat Bhushan, please take your seat 
now.

(Interruptions)

DR. SUBRAMANIAM SWAMY * 
(Bombay North-East): Mr. Sathe, you 
were not in your senses there.

SHRI RAM JETHMALANI: So far 
as the fairness of this Bill is concern
ed, apart from the extra-ordinary 
rights which no other accused has ever 
enjoyed in the administration of Cri
minal Justice in this country, let me 
refer briefly to the history of this Bill 
when it was being argued before the 
Supreme Court.

When the arguments were on in the 
Supreme Court, it was said to the 
Staprerae Court that our objective Was 
only to secure a quick disposal of 
these cases. Suggestions tor tee bene
fit of the accutad person wec£ accept
ed by Government: The judges sug
gested three things which were imme
diately accepted on behalf oftheGov- 
emment. ' " ^ '.

Thereafter, Mr. Justice OMft&a* 
cfaud, speaking for himself, and tor 
three judges has gone on recctid to say;
•we do not accept that by reason of 
those considerations, the creation of • 
a special court is calculated to damage 
or destroy the constitutional safe* 
guards of judicial independence. The/ 
reason.-for this view will become clear
er after we deal wlth the question* 
arising under Art. l4 ahd "
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s>iS5ce \o say at ttiis stage that the
provisions in clause 19 of the Bill are
lor an appeal to the Supreme Court
Irom every judgment and order by
special court and the provision for
transfer of one case from one special
court to another.”

In the course of the arguments, it
was pointed out that only a sitting
judge shaU have to be appointed from
the Supreme Court. That judge will
carry with him his constitutional sta
tus. rights and privileges and obliga
tions. There is no reason to apprehend
that a mere change of venue will affect
his sense of independence or allow him

_ to be open to the influence of the Exe-
 ̂ cutive. One can also be unmindful of

I the benign presence of Art. 226.

f' It was suggested by the Supreme
Court strongly and in stronger terms
supported by the fifth judge Mr. Jus
tice Untwalia and also supported by
Mr. Justice Krishna Iyer. There is 
only one judge who took the view
which, as a student of law, I say is
the wrong view and, in any case, is
negative by the majority of six to one.
According to him, it is not permissible
at all to create any kind of special
court outside the existing hierarchy of
courts.

I am entitled to say that he made a ■ 
wrong statement before the House. I
am entitled to know the other sugges
tion that was made.

MR. DEPUTY-SPEAKER; You have
already enumerated the four sugges
tions. Let him continue with his - 
speech.

SHRI ra m  JETHMALANI; Sir.
(Interruptions)

SHRI C. M. STEPHEN: A wrong
statement is made here. (Interrup
tions)

SHRI RAm  JETHMALANI; If Mr.
Stephen thinks that the person who is
present in the court is entitled to more
credence, J was and he were not.

SHRI C. M. STEPHEN; He said four
suggestions were made. The fourth
one is under consideration. What has
happened to that ? That is what I am
asking. If four were under considera
tion of the Government, what has
happened to the fourth? That is what
I am asking.

SHRI VASANT SATHE: He is say
ing that Mr. Justice Untwalia was
wrong.

SHRI C. M. STEPHEN; What about
the fourth suggestion of the judge?

SHRI RAM JETHMALANI: I was
in court and I have heard the argu
ments. I have not forgotten that. '

SHRI C. M. STEPHEN: Sir, I rise
On a point of order. That is he cannot
be permitted to make a misstatement
in regard to the Supreme Court in the
House with reference to the proceed
ings of the Supreme Court. He said
that three suggestions were made.
That is a misstatement. Mr. Justice
Untwalia, it was stated, during the
course of the hearing of the reference,
made four suggestions, regarding one
of which, he said, was still under con
sideration of the Government. There
fore, when he says. . . .  (Interruptions)

SHRI RAM JETHMALANI: I am
not saying that Mr. Justice Untwalia
was wrong. Mr. Singhal is wrong. The
arguments which I, have beard from
Mr. Stephen and the rest of his col- - 
leagues on the other side would have
carried some, greater authenticity if
these were the principles which they
steadfastly adhered.to in the past. What
were their principles in the past? They
had been a party to the creating of a 
whole Chapter in our Constitution
which creates administrative courts
for the trial of offences. The adminis
trative courts will be presided over by
the judges appointed by Mrs. Gandhi
according to the procedure decided by
Mr. Sathe and imposition of punish
ment will be decided by Mr. Stephen.
This is the kirtd of courts they had
agreed upon under Art. 321 of the
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Constitution. At that time you had 
forgotten all these principles which 
you are talking about now. And, Sir. 
what is more ? When Mrs. Gandhi and 
the Congress party moved an amend
ment that no Prime Minister shall ever 
be liable to be tried for a criminal 
offence committed before she became 
Prime Minister, after she became 
Prime Minister and after she ceased 
to be Prime Minister these gentlemen 
did not at that time remember 
the high principle which have sud
denly occurred to them now. (Inter
ruptions)
1640 hrs.

I would have greater " respect for 
you if you had steadfastly adhered to 
these principle and talked about them 
when hundreds and thousands of 
people were taken into custody and 
put in jail. You denied them even 
the trial. So, you have at least no 
right to talk about it now.

Sir, only a word about the point 
which has been raised and continu
ously raised on the Floor of the 
House: Why is Mr. George Fernan-

• des’ trial not taking piece? Why has 
that case been withdrawn? Let me 
give the reply once for all. If today 
Subhas Chandra Bose were to turn 
up in this country and were to be 
found, are we going to try Subhas 
Chandra Bose for the offence of sedi
tion which he undoubtedly committed 
at a time when the British were in 
power. Sir, it happens that when the

-democratic processes exist and the 
means of climbing the stairs of power 
have not been destroyed at that time, 
crime of violence must be condemned. 
They must be outlawed. They must 
be punished with «  heavy hand. But 
when a dictator destroys this stair
case by irtxieh he dr*she ascends to 
the terrace of power so that nobody

• else should be able to go behind that 
terrace then that dictator must face 
violenee and be overthrown by vk>- 
leaeeif*iolene* is not abhorrent to 
some people who strictly follow the

philosophy of ̂ iahftais Gandhi. Over- 
throwing by violence of * dictatorial 
regime Jk more honourable than 
succumbing like you people o& your 
prostrate bellies to the dictator, You 
succumbed like prostrate children,, ft 
is much more honourable that you 
must take up cudgols and fight.

And, Sir, it is the success of a 
revolution which ultimately decides 
the character of the people. If the 
revolution does not succeed they 
will be treated like criminals but if 
it succeeds they are heroes, they are 
representatives of the people and they 
get to the terrace of power and thsrt 
is precisely what is causing you all 
that mental pain that how is it that 
people who were kept in custody fpr 
so long are now ruling over you. > 
They will because they rule by the 
success of the revolution* by the will 
of the people and I call upon all right- 
thinking people to support this mea
sure. innocent accused can call it 
not a Special Courts Bill but the 
Speedy establishment of innocence 
Bill provided you are an innocent 
accused. But the dishonest accused 
and crocks will continue to say that 
this Bill is designed merely to inflict 
punishment on themi which is not so. 
Punishment will come because of your 
deeds and it will come when the 
deeds are proved by the civilized laws 
of evidence, by the civilised code of 
criminal procedure and at the hands 
of civilized judges whom we shall 
not influence because we are opposed 
to the abhorrent notion of a com* 
mitted judiciary which you started 
and by which you have polluted the 
fountain of justice. We are only try
ing to remedy and wfeed out the seeds 
of Corruption sown by you in otfr 
otherwise unblemished Judicial soil.

16J4 hrs.

CShrz N. K. SSbjwauur in the ChcM]

SHRI VASANT SATHE (Akoia^ 
Sir, we fca Ye hear* the protafonfcrts of 
the Specfa* Courts apeefcfesr&t. 
aupport o f tWs BtH and w« to*  tWt '
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êven when they argue you could 
*ay that they don't carry conviction, 
it is because they are, obsessed in 
their minds constantly by the fact that 
thi8 Bill is brought fo? one purpose 
that they cannot get over that feel
ing. They are therefore talking all 
the time about the emergency, about 
the 19 months, about the atrocities, 
about the excesses and so on and 
about Mrs. Gandhi and family cult 
and all that.

Sir, if they are clear in their hearts 
that this Bill has all the elements of 
normal rule of law and of justice, 
then, they would not be obsessed by 
this consideration.

And, the elementary lacuna in this 
Bill is that it restricts this to * parti
cular period. Let me say this. Why 
should it be restricted? Why was this 
period of emergency selected? If you 
•ay that only in emergency certain 
Illegal things took place then you are 
presupposing that impositon of emer
gency itself was illegal. Then you 
could say that in an illegally imposed 
emergency these things took place 
and that i8 why the period is selected 
and so on. But tell me this. No one 
has challenged this and the Supreme 
Court has not pronounced in any of 
Us pronouncements that the imposi
tion 0f emergency under Art, 352 was 
ultra vires the constitution, and wa3 
illegal in any form. If that was not 
so, then whatever may be said about 
Shah Commission about misuse of 
authority and so on, could not per se 
be described as something done con
trary to law. |t was all within the 
framework of the law. If it was 
within the framework of the law then 
what happens? You have said that 
you have restored the nile of law as 
you call it. But I say let the normal 
law take its course. That would be 
the basic principle of the rule of law. 
gut, no. You ace wanting the Special 
Qourta. What was the special plea? 
You say, people in authority, political 
as well as public, might misuse their 
« % e * . t h e r e  must be a 
Uw to detl with the** e*pe4Mouily.

But may I say this? If that is the 
objective, then, it must apply to all 
the people in authority, for all times 
■to come. You cant say that people 
in authority in this time alone will be 
selected for this kind of a treatment. 
There is ordinary, common, law. It 
applies to all. In that law everybody 
is equal. As the Judge has said, if 
there is no limitation for an offence, 
then, you throw people in authority, 
wherever they might have been, at 
whatever point of time, you say that 
they are guilty of offence and you 
establish Special Courts and all of 
them are capable of being brought in 
within the purview of the Special 
Courts Bill. Why don’t you have the 
honesty and the courage to say. I say 
here on my authority that if you were 
to say that there will be a Special 
Court to try the VIPS or people in 
authority any time, we will support 
it. Come along, let us have it. But 
it is not to be done in this manner. 
The elementary principle of law and 
justice ia that justice must not only be 
done but also appear to be done. It 
must inspire the confidence not only 
in the ordinary citizens but those who 
go before the court tor trial. He must 
have the confidence in them that he 
will get a fair deal. Is that ap
pearance there? You see the atmos
phere in the country for the last 
two years and the way that Govern
ment is going on or has been going 
on. Have you found in the last two 
years an iota of evidence which can 
be called as a proof of any offence in 
law yet to be established. At best, at 
the ex pare evidence before the Shah 
Commission, all that you got was mis
use of authority.

AN HON. MEMBER: What about
the ‘kissa kursi ka case'?

SHRI VASANT SATHE; I will come 
to that. Even in this case on which 
my friend has been waxing eloquently, 
you see how you have denigrated the 
judiciary. It was so unfortunate that 
we have never seen this kind. Who 
brings pressure on the witnesses? Ia 
ordinary times, who has 4be power?
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I^rsonaout of office, persons without 
fny authority, persons in the jail...? 
Here is the entire Government 
machinery. They do not influence the 
witnesses, they cannot influence the 
witnesses, witnesses turn hostile, ac
cording to my friend, under the pres* 
sure oi being accused. Officers, Secre
taries, a|l of them, according to him, 
are subjected to pressure. But ac
cording to you it is not like that. And

will tell you why? Because you have 
the temerity to say openly that the 
judgement was in your pocket.

SHRI RAM JETHMALANI : You are 
______ (Interruption*)

SHRI VASANT SATHE: You have 
tile temerity to Kay even if there iS 
£tot a single witness, 1 will secure it
os the conviction is in my pocket......
(Miemtption*). You hive the teme
rity to say that, Mr. Jethmalani. You 
have committed the biggest contempt 
m  Judiciary and the Judge #as to say 
MOh, you jocularly remarked”. But 
(hat is not a joke and I think that is 
the Saddeit commentary that any man 
din make. W6 have . assured you if 
you hind over the conviction, you 
#fll be made a High Court Judge. 
1§ this the integrity? Is this what you 
fcant to do? (Interruption*). That 
tg why I sfiy so, Sir. Is this the way 
6f functioning? I have never seen 
ttrtfigp happening like this. I have also 
been practising all these years, parti, 
cularly, on Criminal case and I know, 
4s my friend knows, how the case de- 
tided. Do you ever know who de
cides in a trial coUrt?. Whether the 
accused Is guilty of swearing, if the 
trial court knows best the trial court 
fays ‘No, he is not guilty*. The High 
Court says ‘tp .go into the case, he is 
not guilty*. What does Mr. Jethmalani 
do? He takes the matter to the Sup
reme Court arid the Supreme Court has 
filled upon him Ifbd^l makes the eh- 

draini to cancel tfce‘ Wtt order, 
this add to the credibility; f (ti*.

[ jETH)WAtA&f: You *ili

SHRI RAiSa 
s&uSe ivery Judge. ' u ' thet*e any 
dlbiHty?

(In^rfufrtions)

SHRI VASANT 8MTHE: Sir, when *  
judge, After the first notorious sirrest

f f f f f f  (Iktierrtitiiidim

MR. CHAIRMAN: Your time is over. 
You have already taken 10 minute*.

SHRI VASANT SATHE: Sir, you 
have extended the time. Let me be- 
given more time. We are the parsons' 
who are sufferers.

MR. CHAIRMAN: I can give you 
two or three minutes. You can conti
nue.

SHRI VASANT SATHE: One point I  
would like to say about the sitting 
Judge, Mr. Singhal. I will quote:

“In all probability, ‘sitting’ jud$& 
of High Courts will refuse to servfc 
as presiding judges of the SPedai 
Courts, and there is no provision in 
the Constitution under which they 
can he compelled, or ordered against 
their will, to serve there. That 
eventuality will make the provision  ̂
of the Bill un^&aWe—Wein if it 
were assumed for the sake of argu

ment that they are otherwise valid am  
constitutional At any . rate, im
possibility that the 
Court judges may not f%| 
as. presiding judas ax'thfc Spied# 
Courts is real, afcd their wjsry refusal 
will embarrass the Judicial adminis
tration and lower the J?*ê lije ^  
judiciary for
provides for the nom*natfton or fl*  
presiding judge, bit a ..Spwapl 
court....” ,. . ' /rv;
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Agreed to give his opinion on a private 
riiattfer; referred to him, the TTantihĤ  
case, that goes against the very grains 
of justice and impartiality of the jud- 
***.

SHRi RAM JETHMALANI: Nehru 
did it, when he asked justice Das to do 
it.

SHRI VASANT SATHE: I hope, you 
will not do anything to reduce the pres
tige of the judiciary.

^  vrpi’tnHf Hiww^r <r* wmc
wm n tfrt, a* warn m

SHRI SHYAMNANDAN MISHRA 
(Begusarai): Mr. Chairman, Sir: Frank* 
ly, I feel very much intrigued at the 
opposition to this measure, if not very 
much amused at it. But I have a 
shrewed feeling that the hon. friends 
who are opposing this measure, am 
indeed welcoming it in their heart of 
hearts.

I would conclude by saying that 
this Government is continuing to suffer 
from the phobia of hatred of one per
son. *

CHOWDHRY BALBIR SINGH 
(Hoshiarpur): One and a half.

SHRI VASANT SATHE: Yes, half is 
more important.

*tft wiw 'jjro *r):
*W t»l# ,'jf«R ra rrf 

fm i y»it aft fcrr $ tfft: arcra

SHRI VASANT SATHE; Do not 
come under the influence of those 
maniacs,- megalmaniacs, the RSS cult; 
it is they who are forcing you to bring 
«uch Bills.

wr t  wrsrfa aft $ i?ar fa
«PT ̂

f  ^  ait m m x  artt,

qjgf t #  a f t ^ f w v  aft i t
|«[T t ja*f # a?t iptwfc ar*t,

: mfa I* f  faarc f*r *rr%»
4 $  i * S  i t * f &  ’tf#  *a?*T

: .= # 1  far
■' * aw*»

■ ■ .  ■

It is indeed a special tribute that 
this regime is paying to a special cate* 
gory of persons. And I think this 
House should be doing less than res
pect and justice to them, if it did not 
pass this measure for Special Courts. 
For, have we do not found that some
times, Commissions are appointed to 
take evidence from special persons?: 
They do not have to go to the court. In 
fact, the Commissions go to them, and 
take evidence from them. Is that in 
any way a measure of humiliation or 
disrespect, or does it involve any Hiy* 
of justice to them? Now, if some of 
my hon. friends who happen to belong 
to that special category, are saved the 
trouble of going to a Magistrate, or to 
a district court, I should think that they 
should be thankful to this house, and 
to this regime which is instituting this 
measure.

Mr. Chairman, why should anybody 
take a dark view of it? Is this regime 
saying that the Special Courts will be 
doing the same thing to the accused, ' 
as the courts did, during the period of 
Emergency? The courts said then, to 
people who were affected by the Emer
gency, to all the citizens of this coun
try, “Mr. Citizen, you cannot enter 
my precincts. You have no right 
to life and property.” And we did not 
have any court at all worth the name 
during the period of Emergency. Now
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here is an opportunity given to them 
for the fairest trial possible.

My hon. friend, the Leader of the 
Opposition has said that this is going 
to be a hand-picked court, a band 
picked Judge dealing with hand-pick 
ed persons, handing out pre-arranged 
judgements. If i take them out from 
the hand-picked category, they will 
not feel happy about it, because they 
belong to the hand-picked category; 
and if they are treated as hand-pick
ed, there is nothing surprising about 
it. But even so, what I would like 
to submit is that there is nothing un
fair that is going to be done to the 
hand-picked persons. After all, they 
did not represent the entire section 
of the society at that time; and if 
the society had opted for Emergency, 
of course they would not have been in 
the hand-picked category; but the so
ciety did express its opinion uniriis- 
takeably that it was not in favour of 
the Emergency and the kind of re
gime that they had clamped on the 
country. And so, they had, in fact, 
opted for the hand-picked category, 
and if they find themselves in that 
unenviable category, it is not because 
of the fault of this regime, or because 
of the party which is dealing with 
them. In fact, it is the entire country 
which is dealing with them, as such.

It had also been suggested but they 
did not weigh their words very care
fully when they said it—that it was 
going to be manned by a hand-picked 
judge. I ask them to tell us honestly 
whether they had filled the High 
Courts with handpicked persons. Out 
of the 300 or 350( Judges who happen 
to adorn the office of Judges. I think 
hardly 50 Judges would have been 
selected by the present regime. And 
is it their suggestion that we are 
going to confine the selection only to 
the 50 who have been selected by the 
present regime? Nobody in his 
senses can suggest that the choice is 
going to be confined only to these 
50. If they are going to be hand- 
picked Judges, they have to thank 
themselves for this. In foot, they

have to take the credit, for they had 
mad« the selection; and we had not 
found any fault with their selection. 
Why should they find fault with the 
selection that we are going to make? 
If we had found any fault with their 
selection we would not have in fact 
filled the highest post in the judiciary 
in the manner in which we did. I 
do not want to cast any reflections on 
the hon. judges who happen to be on 
the benches in the Supreme Court. 
But it had been their way and prac
tice to hand-pick judges. Therefore 
you found that the Chief Justice of 
India was handpicked by them super
seding the most deserving and the 
senior most judges. Was it not a nak
ed case of selection according to their 
choice? In fact it is they who had 
done this;this regime has not done it. 
Everybody would concede that. There 
was one case which has enough to 
knock out the judiciary and the Sup
reme Court and most of the judges 
and that was the Habeas Corpus case. 
In the habeas corpus case the hon. 
Supreme Court had held a view and 
we respectfully differed from that 
kind of view; the entire country dif
fered from that kind of view. And 
yet we had honoured their choice; 
we have made the person who hap
pened to be your choice, without su
perseding him, the Chief Justice of 
India. It is the practice of the op
position to which my hon. friend the 
Leader of the opposition belongs to 
hand-pick judges; it is not our prac
tice and we are not going to do it.

Then, it has been said that there 
would be pre-arranged judgements. 
But before I proceed to that may I 
also ask the House was it a handpick
ed judge who had tried Mrs. Gandhi 
and pronounced that she must be 
released. It was a magistrate who tried 
Mrs. Gandhi. If it had been a case of 
making selections like that, Mrs. 
Gandhi would not have been released, 
after her arrest about a year bt so 
back. We have not been of that view 
and we are not going to pay them 
compliments by emulfttii  ̂ them by 
handplckfng judges. After att, tfee sjpe- ,
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dal court is not going to be a novelty. 
JBlections constitute the foundations 
of our democracy and election cases 
a*e tried by special courts. We do 
not have to come from the bottom of 
the ladder. Is it their suggestion that 
the special court which tried the elec
tion petition against Mrs. Gandhi, 
Justice J. M. L. Sinha, was selected 
by the present regime. If that were 
so, if the verdict were adverse 'in the 
present situation', probably these peo
ple would say that that was because 
of the fact that Justice J. M. L. Sinha 
was hand picked by the present re
gime. Justice J. M. L. Sinha was 
selected by the High Courts of those 
days and the distinguished judge who 
is going to be remembered In history 
was one of the selections made by the 
previous regime, the regime which 
lasted for thirty years or so. Most of 
the judges who find themselves on 
the benches had been selected by the 
previous regime. All these things 
'which my hon. friend the Leader of 
the opposition said with great flair and 
gusto—hand picked judges, hand 
picked accused and pre-arranged 
judgement—are only high, sounding 
«mpty words which cannot carry con
viction with any person. I think that 
if they dread the situation that con
fronts them, that faces them in the 
future, I really do not think that 
there is any cause for it. They have 
nothing to dread because it is the 
■fairest kind of trial that they are 
going to get at the hands of the 
court. At the same time but here I 
have a complaint with which, I would 
deal first. After closely scrutinising 
the measure, I will try to show how 
the Bill suffers from many lacunae.

First coming to the judge who 
would be appointed for the purpose, 
I really do not see why the appoint
ment should be made with the con
currence of the Chief Justice of India 
and not with the concurrence of the 
Gblif Justice of the concerned Higb 
Gout*. hi' the omb of * special tri
bunal coortituted for election pti*>

poses, it is the Chief Justice Of the 
High Court who makes the choice. So 
I feel that is there is absolutely no 
justification for obtaining the concur
rence of the Chief Justice of India 
so far as the appointment of the 
judge is concerned. It is the High 
Court concerned which could say 
whether a particular judge would 
be able to perform the task properly. 
From the highest pedestal, the Chief 
Justice cannot do justice to this mat
ter. I think this matter should have 
been left in the hands of the Chief 
Justice of the concerned High Court 
from which nomination would be 
sought to be made. But the point I 
was trying to make was that this 
situation was of their own creation. I 
think this situation could have been 
avoided if after the clear and 
decisive verdict at the elections, my 
hon. friend, the Leader of the Oppo
sition and bis party came to the 
House and confessed the guilt; they 
had made a clean breast of the guilt 
that they had perpetrated on the 
people of India. If they wanted a 
Gandhian remedy, they had to create 
conditions for a Gandhian remedy. If 
Mrs. Gandhi, who happened to come 
to the House after some time, had 
made a clean breast of the guilt, I 
think the pressure for the special 
courts and dealing with the cases 
with despatch and expedition would 
have been much less than it has been. 
We are all committed to Gandhian 
values. It is farthest from our mind 
to be vindictive or to nourish feel
ings for reprisals. But after having 
waited for 19 months or so, we now 
see that there cannot be any let up 
in giving expression to the public will 
in this matter. The public will was 
clear. They did not like the emer
gency. They did not like repressive 
measures. If that were so what stood 
in the way of Mrs. Gandhi and her 
party from coming before the House 
and say, “Mr. Speaker, this is the 
clear verdict of the people. I bow 
down to the verdict of the people. We 
have indeed committed a guilt. We 
have perpetrated an excess on the 
people of India and we are sorry for 
it?? But they did not 4® It
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Coming to the Bill proper, I am 

afraid, it is not going to be much less 
cumbersome than the normal proce
dure, because there is a provision that 
there can be appeals from interlocu
tory orders to the Supreme Court. It 
is not my suggestion that the accus
ed should be prevented from making 
an appeal from the interlocutory or- 
del's. I am only stating the position 
as would obtain even after the insti
tution of the special courts. There 
would be interlocutory orders both 
on facts and on law to the highest 
court This Bill provides enough scope 
lor it.

Take for example people in high 
public or political places. What are 
the words used here?—“persons who 
have held high public or political offi
ces”. What would be meant by it? 
Who will define and determine these 
and which would be considered high 
public place or low public place? All 
these things will be taken to the Su
preme Court. Let there be no doubt 
about it. You have not tried to de
fine it. So, I am submitting to my 
hon. friend, Mr. Sathe and my hon. 
friend, the Leader of the Opposition 
that there could be all manners of 
appeal from interlocutory orders to 
the Supreme Court.

There are other things also where 
they have provided scope for it. The 
Preamable itself, I must say, is a 
piece of declamation par excellence.
I really do not know how any drafts
man could bring himself to putting 
in all that is required to be placed, 
in the Statement of Objects and Reasons 
in the body of the BiU. That is the 
rightful place; it should have pro
perly found its place in the State
ment of Objects and Reasons. As it is 
this is a pompous thing. This should 
not have found place, in the body 
of the Bill itself.

However, what is bemg claimed so 
far as the preamble is concerned, is 
that it contains the guidelines.- Now. 
mind it, if that constitutes the guide
lines, I think. God alone will make it 
a short process. Nobody can make tt

a short process because every thing 
would be challenged on the basis or 
the preamble itself and whether you 
are conforming to the guidlines. The 
preamble again says that it is the 
moral and constitutional duty of the 
Government to do it. Where does 
morality find its place in a piece of 
legislation? I really do not know.

15.38 hrs.

[Mr. Speaker in the Chair]
I was submitting that the preamble 

is a piece of declamation. It is a pcm- ’ 
pous thing. It contains so many 
things which cannot be interpreted or 
defined properly. To repeat it is 
said that it is the normal and cons
titutional duty. But may I submit that 
even if I break my oath, violate my 
oath, that would be in a dense cons
titutional offence but not a legal of
fence. That is not an illegal offence. Si
milarly, it is said that it is the moral 
duty of the Government. Although I 
do think that no piece of legislation 
can be immoral piece of legislation 
and yet it had to be an amoral thing. 
But here morality is brought in, ethics 
is brought in, constitutional propriety 
is brought in. I really do not know 
whether the draftsman had done jus
tice to the drafting of this measure.

All this is going to land the whole 
process into complexities and difficul
ties so that you would find in the end 
of all that it will not be less cumber- 
some than it would have been through 
the normal course.

Now look at the first and a second 
paragraphs. What do they mean? I 
really do not understand what the 
two paragraphs mean; They are not 
disjunctive; they are conjunctive. 
What does it mean? It means > that 
both processes have to go toegther, 
both the pargarephs haw to be read 
together. Even i f  these is a report by 
thQ COmmission of Inquiry, it has to 
t##ft»wed by. the investigation. May . 
bet* that in many casee you d® na* f©* 
quire w i f t v w t l g a ^
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is one and it discloses a different kind 
■of situation, then wh«t happens? Ac
cording to this Bill, you will have to 
disclose the findings both 01 the 
agency of the Government as also of 
the Commission, And if both of them 
have to be disclosed, then there can 
be many points of conflict and contra- 
diction between the two. And,—if my 
reading is correct that both of them 
have to be read together—-in that case, 
the position would be that, so far as 
the second paragraph is concerned, 
that ha!s to be preceded by the kind 
of action that is envisaged in the first 
paragraph. Otherwise on the basis of 
the findings of a separate agency of 
the Government, the Government 
cannot take any matter to the Special 
Court. That will have to be preceded 
by action under the auspices of the 
Commission.

MR. SPEAKER: He should con
clude now.

SHRI SHYAMNANDAN MISHRA: 
Give me some more time.

MR. SPEAKER: You have taken 
more than 20 minutes.

SHRI SHYAMNANDAN MISHRA: 
Fifteen minutes for a Bill of this kind 
is not sufficient. This is what brings 
down the quality of the debate. You 
should kindly consider that this brings 
down the quality of the debate. I am 
trying to analyse the Bill in its com
ponents.

MR. SPEAKER: We are very much 
behind the schedule.

SHRI SHYAMNANDAN MISHRA:
 ̂Then, you will kindly observe that 
in another paragraph, for example in 
clause 5, “persons connected with it” 
have been left out, In the first para
graph persons connected with the of
fences have been brought in but in 
the operative part the parsons con
nected with it have been left out. 
Would it not create another kind of 
situation?

Then, hurrying to another point—I 
would be completing soon—in clause 
7 it is -said that matters pending in 
the s lower courts would be taken 
straight to th* Supreme Court. If a 
natter>>,psnd$tti,.. may be at the

district level in the court of revision 
since it has been disposed of by a 
lower court, it will be taken straight 
to the Supreme Court. If that is so, 
is there any meaning or justification 
for the institution of a special court?
So Clause 7 of the Bill completely 
knocks out the justification for the 
institution of a special court. To 
repeat, if you have to take it straight 
to the Supreme Court even from the 
lower court, without going through a 
higher court as is suggested in this 
measure, then there is no justification 
for this kind of a step that you are 
envisaging.

Sir, since there is no time, I would 
not like to strain your patience, I 
know you are governed by the limita
tion of time. But I am quite clear 
in my mind that I have not been able 
to do full justice to the measure in 
the manner I ought to have done.

SHRI B. SHANKARANAND (Chik- 
kodi): Mr. Speaker, Sir, I must thank 
a few speakers on the other side who 
have really helped us in projecting our 
view, for had not my friends like Shri 
Jethmalani and others spoken on this, 
it would not have been clear to the 
entire House that this Bill is meant 
against Shrimati Indira Gandhi and 
Shri Sanjay Gandhi, not only meant 
against them but it is meant for their 
conviction. If you go through this 
Bill, because you have had very vast 
experience in the Supreme Court___

MR. SPEAKER: All that has been 
forgotten, because in this House it is 
not necessary.

SHRI B. SHANKARANAND: This 
looks like a Letter of Intent of the 
Janata Party to convict Shrimati 
Gandhi very shortly. You must ack
nowledge that it is the intention of 
the Janata Party to put Shrimati Gan
dhi in jail within three months. Ru
mours are afloat already, and they 
have been given credence by the few 
speakers who have spoken in this 
House. And more so, a person, an hon. 
Member who has been a prosecutor to 
see that Mrs. Gandhi and others are 
convicted spoke in support of this
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Bill in this House? Mr. Speaker, if it 
is really meant for justice to Mrs. 
Gandhi, why is this hurry? The Jana
ta Party take it as their honour that 
they waited for 2 years, they wanted 
to give time and all that. Heavens 
are not going to fall if Mrs. Gandhi is 
tried in the ordinary courts. But they 
have not. They would have done, but 
they were fighting amongst themselves 
for two years and they further feel 
that if Mrs. Gandhi is left outside, per
haps they will see their end very soon. 
But they are mistaken. I warn the 
Janata Party that if they see that Mrs. 
Gandhi is in jail, they will see their 
fate. The more they hurry to send 
Mrs. Gandhi to jail, the earlier they 
will end their rule in this country, 
fInterruptions) I am not repeating 
the arguments that have been put for
ward by my friends on this side, but 
the only thing that I am going to point 
out from the provisions of this Bill is 
how there is a design in this Bill. I 
will point out from the provisions of 
this Bill that there is a design in this 
Bill to see that Mrs. Gandhi is con* 
victed and that is, Mr. Speaker, this 
Bill is not only for the people who have 
held high offices, political and public 
offices. It is not only for them. I 
will read the Preamble as follows:

“Whereas Commissions of Inquiry 
appointed under the Commission of 
Inquiry Act 1952, have rendered re- 
ports disclosing the existence of 
pfima facie evidence of offences com
mitted by persons who have held high 
public or political offices in the coun
try and others...

And who are these ‘others’? Nobody 
has defined who are these ‘others*. I 
will tell you who are these ‘others’. 
Mr. Speaker, these are the others who 
will be created as co-accused and they 
will be pardoned to involve Mrs. 
Gandhi, And that pardon clause, is 
here. It is clause 9. And what does 
clause 9 say? We have never seen 
any Acts giving special provision for 
pardoning the accused. In no criminal 
law ft is there. There is « special 
clause in this Bill pardoning an 
accused. And for what? Sub clause 
<2) of dause S says:

“A Special court may,witba 
view to obtaining evidence ot a**y 
person suspected to liave been 
directly or indirectly concerned in 
or privy to an offence, tender a 
pardon to such person on condition 
of his making full and true dis* 
closure of the ■whole circumstances: 
within his knowledge relating to 
the offence and to every other per
son concerned whether as principal, 
conspirator or abettor in. the 
commission thereof.”

Now, there is a bribe, a legal bribe 
given by this Government in this Bill, 
an open corruption, to corrupt the 
witnesses. And some of my friends 
are speaking here that 23 witnesses 
have been corrupted in Sanjay Gandhi’s 
case and so many people have been 
corrupted in that. Mr. Speaker, here 
is an evidence, and here is a piece of 
Bill that has been brought before this 
House. Can we put our hands on our 
hearts and say honestly that this Bill 
is honests? It is fraught with disho
nesty only with an intention to convict 
Mrs. Gandhi by hook or crook. Other
wise, this proviso would have found no 
place in this Bill And this is how 
the draftsman of this Bill—I do not 
know the mover of the Bill, I do not 
hold the Home Ministry guilty of this 
because there is somebody behind this 
Bill, in drafting this Bill who is guid
ing the scene in this House, I do not 
hold even the Law Minister guilty. 
Otherwise this Bill would not have 
been drafted in such a shabby manner.

« '
Mr. Speaker, you have read many. 

Acts, you have interpreted and analys
ed them. See the language of this 
Bin.

See the language of this Bill. As 
Shyamnendanji has said, the purpose 

the Bill has been mentioned in the 
Preamble. He says that it speaks 
about moral obligation. I quote the 
last paragraph:

“And whereas the ordinary crimi
nal courts due t© congestion of 
work.. .cannot reasotmbly fee ex
pected to M ig  those prosecution* 
to a speedy terainatton,'1
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fiad it been only this, I could have 
understand it, that there is rush of 
work and so such cases cannot be 
decided early, but it says:

“And whereas the ordinary cri
minal courts due to congestion of 
work and other reasons...”

What are those reasons?
This Central Government has been 

neglecting the trial of hundreds and 
thousands. There are 82,000 under
trials in this country who have been 
languishing in jails from six months to 
many years. They are not caring for 
the release and early trial of these 
people. This is what the Janata Go
vernment is. It is only for the 
Supreme Court to issue directions and 
writs under habeas corpus.

I have given some amendments. 
The only thing that I say is that this 
Bill should not have been introduced. 
This Bill will create a sound ground 
for establishing incredibility in the 
honesty and impartiality of the Jud
ges. J, do not decry the Judges or the 
administration of justice, but this Go
vernment is maligning the Judges by 
bringing in such Bills and creating 
Special Courts that doubt is created 
about the administration of justice. I 
oppose this Bill. My request to the 
Home Minster is: don’t malign the 
administration of justice, do not 
malign the Judges, withdraw this Bill. 
There are law courts, there are other 
laws by which the accused can be 
tried and convicted if found guilty.

MR. SPEAKER: The Home
Minister.

SOME HON. MEMBERS rose—
MR. SPEAKER; No, we have ex

ceeded the time. I will give you 
opportunity at the time ’ of the 
amendments.

PROF. P. G. MAVALANKAR 
(Gandhinagar): This is a BiU on 
which several pointg of view have 
been expressed.

MR. SPEAKER: No. I am sorry. 
PROF. P. G. MAVALANKAR: 

I  object. You are not even listening 
tome.

MR. SPEAKER: That is all right.

PROF. P. G. MAVALANKAR: 
You cannot brush me aside like that

MR. SPEAKER: 1 understand your 
importance, but I cannot give you a 
chance on every occasion.

PROF. P. G. MAVALANKAR:
I object to your words. X will be the 
last man to go against the Speaker. I 
respect the Speaker’s office, but my 
point is...

MR. SPEAKER: That you must be 
given an opportunity.

PROF. P. G. MAVALANKAR: 
Please bear with me for a minute. If 
you wish me not to speak for the 
whole session, I, will keep quiet, but 
that is not the point. The point is 

^his. Kindly look at this Bill and its 
background. Some of us have to ex
press a point of view which has not 
been expressed so far in the House. 
Would it not be proper for you to in
clude an Independent either at this 
stage...

MR. SPEAKER: X have given inde
pendents also every opportunity.

PROF. P. G. MAVALANKAR: .....
or at the stage of Third Reading.

MR. SPEAKER: I will consider it. 
I wilj give others who have not had 
the opportunity during the Amend
ment stage or...

PROF. P. G. MAVALANKAR:
I have not given any amendment.

MR. SPEAKER: Then I, will give
at the final stage.

PROF. p. G. MAVALANKAR:
I have deliberately not given any 
amendment, because I do not want to 
speak at length. I only want to
bring.

MR. SPEAKER; I will give you 
opportunity at the Third Reeding.

PROF. P. G. MAVALANKAR:
I am not here to speak for the sake of 
speaking. I am here to express a
point of view. I object to your re
mark: and the use of the word ‘im
portance’. I am here to express my
point of view. It is not fair. What 
is the point in speaking at the stage 
of Third Reading? At the Third:



303 Special Courts Sill MARCH V 1970 ' ■;'

[Prof. P. G. Mavalankar]
Reading, you will limit me to only 
"Yes”  or “no”. Because I am neither 
wholly for “yes’* nor “no”, I want to 
speak something more than that. So, 
X want to speak at this stage. (Inter
ruptions)

MR, SPEAKER: I am sorry. We
have exceeded the time limit. There
fore, 1 cannot allow.

PROF. P. G. MAVALANKAR: 
Would you allow me to speak on the 
Third Reading by going into the de~ 
tails? You will not. Under the 
Rules, you will stop me.

MR. SPEAKER: I have heard you.
PROF. P. G. MAVALANKAR:

What is the point of your hearing 
me? I am not here to be merely 
satisfied that you have heard me. 1 
want to get justice.

MR. SPEAKER: Every Member
will ask for it. What is the point? 
I. have already called the Home 
Minister.

PROF. P. G. MAVALANKAR:
The debate is not complete. If my 
point of view cannot be heard...

MR. SPEAKER: There will be
hundreds of points of view.

PROF, p. G. MAVALANKAR:
No. Time was extended to accom
modate Members of other parties, I 
agreed, that is good. Would you 
allow me to speak in detail at the 
stage of Third Reading? Would you 
allow me to speak during Clause- 
by-Clause consideration?

MR. SPEAKER: I have already
called the Home Minister.

PROF. P. G. MAVALANKAR:
I do not appreciate your point of 
view at all

MR. SPEAKER: I understand that 
also.

PROF. P. G. MAVALANKAR:
I abide by your decision. I sit down. 
I, am sorry, because you used the 
word .‘importance*. We come here to 
make speeches. Then, why use the 
words like ‘importance*? In this 
very House, on these matters, on all

the matters of the Preamble, X have 
spoken a number of time?. I fcav* a 
right to express my point of view. 
How can you deny that tight? Jean 
make no speech for the rest o f 
session, if you want. But you cannot 
use the word ‘importance* and be
little the status of an independent 
person, not backed up by any party! 
You cannot do that. You cannot do 
anything... (Interruptions). In Par
liament, things are not going merely 
by party position. I am not in
terested in making... (Interruptions) 
I object...

MR. SPEAKER: I am on my legs.
I have heard you. J, know your 
importance.

PROF. P. G. MAVALANKAR: 
Again I am objecting.

MR. SPEAKER; Everybody’s 
importance is recognised. Every
body has a point of view. It is not 
physically possible to give all the 
Members a chance. There are at 
least 20 Members in the list who still 
want to speak, who feel as impor
tant as you do. I, feel everybody is 
equal.

PROF. P. G. MAVALANKAR: 
With great respect to you, I object 
to what you are saying. I am not 
used to walking out and making the 
theatrical protests. I sit down. But I 
object to what you are saying.

THE MINISTER OF HOME AF
FAIRS (SHRI, H. M. PATEL): Mr.
Speaker, Sir, this is a very important 
Bill and I am sorry that the Leader 
of the Opposition and some of his 
colleagues have chosen to desoribe it 
as a BUI which will destroy the 
judicial system or something of that 
kind and made very serious reflec
tions on the judicial system of this 
country.

SHRI VASANT SATHE; Your 
credibility is gone: The credibility 
of the judiciary will also go.

SHRI. H, M. PATEL; Will you 
stop? Did I interfere? If you -wish 
to go on interjecting like this, I am 
very sorry. You are so accustomed 
to misbehaving,..
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SHRI, VASANT SATHE; Do not 
getprovoked.

SHRI H. M. PATEL; I am sorry. 
Mr. Speaker, Sir, the hon. Member 
is behaving in an extra-ordinary 
manner. He is entitled to it...
11M  bra.

SHUT, VASANT SATHE; This is 
j&n extra-ordinary remark.

SHRI H. X  PATEL; He is accus
tomed to doing this.

SHRI VASANT SATHE: It is a
special' remark.
r SHRI, H. M. PATEL: His behavi
our & seen here by ell of us. There 
is no question of any non-eye wit
ness here in this regard. The judg
ment on how he behaves is there for 
everybody to see. I have barely 
begun when he proceeds to 
interject.

SHRI VASANT SATHE; Are you 
to speak on the Bil] or on me?

SHRI H. M. PATEL: If he goes
on like that, I am compelled to 
speak, through him, on the Bill The 
hon. Member is so accustomed to 
authoritarian methods...

MR. SPEAKER; Let us go to the 
.subject.

SHRI H. M. PATEL: I, am speak
ing on the subject. He applauds the 
remark “speak on the subject”. I 
do nothing else but speak on the 
subject which is totally different 
from what my hon. friend does 
invariably.

The last speaker brought in the 
question of under-trial prisoners. 
This is illustrative of their methods 
of discussing this Bill. He said, 
‘“Why are you wasting your time on 
a Bill like this when there are so 
many undertrial prisoners? How 
long have the under-trial prisoners 
been there? Have they begun to be 
there in a large number only since 
We came in power? "Do they know 
that there are people as under-trial 
prisoners who have been there for 
%  last 10 or 12 years? They have 
been there in a much more large 
mimberduring their period than

what has been during the period 
since we came to power. Did they 
ever take notice of them? As against 
that, this Government has taken up 
the question of under-trial prisoners 
in right earnest and intends to see. 
that the question of under-trial 
prisoners is handled in such a way 
that the number i3 reduced and that 
the cases of those people who re
main as under-trial prisoner* for 
various difficulties of their own, their 
inability to represent their cases pro
perly through lawyers and so on and 
so forth, are handled properly. This 
is what this Government does. It is 
not as if, as my hon. friends say, we 
are indifferent to such matters. But 
they are. You consider this.

The honourable Leader of the 
Opposition was very eloquent on 
various matters. But I, would like 
merely to say this. If you look at 
the Statement of Objects and Reasons 
for bringing for this Bill, it says: 

“Reports of various Commissions 
of Inquiry appointed under the 
Commissions of Inquiry Act, 1952, 
have disclosed the existence of 
prima facie evidence of offences 
committed by persons who have 
held high public Or political office 
in the country and others con
nected with the commission of such 
offences during the Proclamation 
of Emergency...”
I.t further says:

“It is the constitutional, legal 
and moral obligation of the State 
to prosecute persons involved in 
these offences...
SHRI C. M. STEPHEN: Prom

where are you reading?
SHRI H. M. PATEL: I am reading 

from the Statement of Objects and 
Reasons.

SHRI C. M. STEPHEN: What
about the Preamble?

SHRI H. M. PATEL: This shows
thatj (the leader tot the Opposition 
has not chosen to understand the 
Bill. Whatever it sounds like to 
him, he should try to understand 
these points as to why this Bill has 
been brought forward.
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Having said this, the Leader of 

the Opposition and his other friends 
referred to the fact that this Bill 
suffers from various disabilities 
which will create many difficulties. 
Bert what he did say was that this 
Bill will result in the accused not 
receiving a fair trial.

SHRI, C. M. STEPHEN: That is
my point.

SHRI H. M. PATEL: This is not
the case. Î ot one Supreme Court 
judge in his judgment has said that, 
if the Bill is freed from certain in
firmities that are pointed out, there 
is no question of the accused not 
receiving a fair trial.

So far as this Government is con
cerned, it is only interested in this, 
that those against whom there is a 
prima fade case are prosecuted and 
the prosecution is completed with 
the utmost despatch and that the trial 
is fair. That is why emphasis was 
laid by a number of speakers on this 
side of the House on the point that 
there is no change in the procedure. 
The procedure remains the same as 
it would be if it were not before a 
Special Court. Therefore, there is no 
question of anybody being tried in a 
different way.

Now, 1 would like, to quote from 
the judgment. (Interruptions) .

“As stated in the 5th para of the 
Bill’s Preamble, the ordinary cri
minal courts, due to congestion of 
work, cannot reasonably be ex
pected to bring the prosecutions 
contemplated by the Bill towards 
a speedy termination. The con- 
gesion in courts, the mounting 
arrears and the easy and uncon
cerned dilatariness which charac
terises the routine trials in our 
courts are well-known facts of 
temporary life”.

“They are too glaring to permit 
disputation. Seminars and sympo- 

i siums are anxiously occupied in 
finding ways and means of solving 
what seems to be an intractable 
and frustrating problem. The BiU 
therefore justifiably provides...

SHRI VASAJfjr SATHfc: Where
are you reading from?

SHOT, H. M. PATEL: I am read
ing from the Supreme Court Judge- < 
ment which you have not taken the 
trouble to read. It is the Supreme 
Court’s opinion that I am reading 
from. (Interruptions).

“The Bill therefore justifiably 
provides for a method whereby 
prosecutions falling within its: 
scope may be terminated speedily.
I,t is not that a speedy trial is a 
universal requirement of every 
trial...
SHRI VASANT SATHE; That’s 

right.
SHRI H. M. PATEL: It is not: that is 

what it says. {Interruption).
“A recital of the sixth para of the 

preamble shows the true nexus 
between the basis of classification 
under Clause 4(1) and the object of 
the Bill. That paragraph says that 
it is imperative for the functioning 
of parliamentary democracy and the 
institutions created by or under the 
Constitution of India that the com
mission of offences referred to it in 
the preamble should be judicially 

terminated with the utmost dispatch.
If it be true—and we have as
sumed it be true—that off- 
fences were committed by 
persons holding high public or 

political offices under the cover of 
declaration of Emergency and in the 
name of democracy, there can be no 
doubt that the trial of such persons 
must be concluded with the utmost 
dispatch in the interests of the func
tioning of democracy in our country 
and the institutions created by our 
Constitution. Longer these trials 
will tarry, assuming the charges to 
be justified, greater will be the im
pediments in fostering democracy 
which is not a plant of easy growth.
If prosecutions which the Bill envis
ages are allowed to have their normal 
Uesurely span of anything between 
five and ten years, no fruitful purpose 
would be served by launching them. 
Speedy termination of prosecutions 
under the Bill is the heart and soul 

of the BHL" (trtierrtipbi<m*)
SCR. SPEAKER: If you attend to in

terruptions, you Will never complete it. i
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SHRI VASANT SATHE: I would like 
to know about the ‘kernel’. You talk
ed about ‘hand-picking’: You justify 
that.

SHEI H. M. PATEL: The Hon. Mem
ber spoke selectively quoting from 
extracts. He may permit me also to 
quote extracts which 1 consider rele
vant.

SHRI VASANT SATHE: You have to 
meet the arguments you advanced. Mr. 
Home Minister.

SHRI H. M. PATEL; The Hon. Mem
ber cannot be silenced, it is true. He 
was silenced only during the Emer
gency. i have seen that. He is a lion 
today, but there was wot one whimper 
when he signed away everything. He 
signed away every right. When the 
Constitution Amendment Bill was 
brought here, he supported it without a 
single word. ’ Today he is a Hon. And 
he is the lion today!

SHRI VASANT SATHE: The iion is 
sitting by your side. The lion is Babu-

SHRI H. M. PATEL: I will not waste 
my time on this. (Interruptions)

Regarding classification, about which 
they spoke so much, there are ample 
arguments here to show that there is 
no objection to the classification in the 
manner that is proposed. In fact, the 
distinction is not discriminatory in 
every case. There is no such thing as 
that involved in this. Whet we should 
really go by is the Anal opinion of the 
judges, which Is what we ate doing, 
and we have amended the Bill, we 
tlave veetified the Bill that was submit
ted to them for opinio® in respect of 
those three matters.

My hon., friend oppsite think? that 
there is hand-picking. What is the 
meaning of this word ’hand-picking'? 
By whom are all tt»~judfe* appointed? 
The judges are appointed by Govern
ment. Is that hand-picking? Att the 
judges of the High Cowl throughout 
the couatiy are appointed by Govern
ment. Therefore, there is no hand- 
picking of any particularly new man. 
(Interruptions) it i$ in order to safe
guard tills kind of charges, meaning

less charges, that we have accepted the 
Supreme Court judges’ advice and said 
that it Would be done with the concur
rence of the Chief Justice. 1 do not 
understand where the hand-picking 
comes. What is most objectionable is.. 
(Interruptions)

SHRI A. BALA PAJANOR (Pondi
cherry): Here the question of oppoint- 
ment of 'judges is not there.

SHRI VASANT SATHE: It is not 
initial appointment. When you select 
some judge. (Interruptions)

SHRI A. BALA PAJANOR: It is only 
nomination.

SHRI H. M. PATEL; You are entitled 
to your opinion. Here I am replying 
to a point. You may not necessarily 
agree with what I say...

SHRI B. SHANKARANAND: Nomi
nation is there in the Bill. It is not 
our opinion. Mr. Home Minister, have 
you read the Bill?

SHRi H. M. PATEL; You did not 
even know what was there in the Bill?

SHRI B. SHANKARANAND: You
do not know. You were talking about 
appointment

SHRi H. M. PATEL: His intelligence 
is conditioned in this way. He con
sider that the intention of this Bill is 
to find Mrs. Indira Gandhi guilty. 
What an amazing kind of understand
ing of English or law!. Where does 
the Bill say that it is intended only to 
find Mrs. Indira Gandhi guilty? Where 
does it say that? There is no such 
thing. (Interruptions)

I really do not think that there was 
anything in the observations made 
from the Opposition side which really 
call for further answers. It is clear that 
every single point which was made Is 
based on the assumption that we have 
some ulterior motives. There I* no 
ulterior motive beyond what is stated 
clearly and frankly in the Statement 
of Objects and Reasons. If they with 
to read ulterior motives, other ideas, 
etc. behind these things, the are wel
come to do so. 1 would repeat that 
our intention is- only this, that the trial 
should be as speedy as possible. We 
do not want that these trials should be
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prolonged and in order to do that, we 
thought of tWs Special Court and be
cause we wanted also to ensure this, 
that there will be no objection ind it 
will be constitutional and proper, we 
sought the opinion of the Supreme 
Court before bringing this Bill. We 
have abided by the opinion of the 
Supreme Court and fnen we havs 
brought this Bill. I think the Bill is 
.sound in every respect, j know hon. 
Member, Shri S. N. Mishra made cer
tain observations and said there were 
lacunae. It is possible. I will not 
question that, because he has studied 
this Bill far more than the Opposition 
took the trouble to study.

1 would, therefore, commend the Bill 
to the House.

SHRI C. M. STEPHEN: He was re
plying. You heard me. I specifically 
asked for an answer to a question 
which I raised repeatedly. He is avoid
ing that. 1  want to know if he is pre
pared to answer that.

The Supreme Court put forth four 
.suggestions. The fourth suggestion 
that the Supreme Court put was that a 
speedy trial is possible under the prc- 
.sent frame-work giving the original 
jurisdiction with respect to these mat
ters to the High Court and the Sup
reme Court has said that the Govern
ment informed them that they weie 
considering this matter. That has not 
been incorporated into that. Why has 
it not been incorporated? Why was 
that suggestion not accepted? Speedy 
trial can be completed and no procedu
ral changes are effected and the only 
change is that *we will pick out the 
Judge*. They say, ‘Have the High 
Court’. Why are you not accepting it? 
Give an explanation about Jt.

SHRI H. M. PATEL; There is no 
question of my not answering the 
question.

So far as the advice of the Suoreme 
Court is concerned, it is an opinion 
running into 109 pages . ... (Interrup
tions) I understand you fully. It is 
for me to give you the reply that you 
have asked for and not for you to five 
me a reply »6r am X bound to give the

reply as you like: ^
this. This is the opinion.

“In conclusion, our answer to ihe
reference is as follows....
SHRI C. M. STEPHEN: That is not 

what I asked.
SHRI H. M. PATEL: This is the 

answer. We asked the Supreme Couxt 
for their opinion and they have Siven 
it. This is the answer—what is s ta te d  
in the Judgement on pages 108 and 
109.

AN HON. MEMBER: Please explain 
to him. He has not understood i*.

MR. SPEAKER: I have a limited 
function.

SHRl VASANT SATHE: You please 
explain it to him properly so that a 
proper rep'y comes. That is one part 
of your functions.

MR. SPEAKER: Now I shall put the 
amendments to the vote of the House.

SHRI B. SHANKARANAND: Sir, I 
rise on a point of order. Sir, the Home 
Minister of this country on •such a 
very important Bill has finished his 
speech within five minutes.

MR. SPEAKER: That is all right.
You are responsible for this. You are 
putting him so many questions. This 
is not a point of order.

SHRI B. SHANKARANAND; Please 
listen to me and hear me fully. Here 
the Home Minister has finished his 
speech within five minutes. It was the 
duty of the Government, Mr. Speaker 
to reply. Many questions have been 
raised In this House. The debate is 
going on for hours; how can the Home 
Minister escape from the replies?

MR. SPEAKER: There, is no point 
of order.

SHRI B. SHANKARANAND: The 
House is entitled to know the reasons.

MR. SPEAKER: T cannot compel 
anybody.

SHRI B. SHANKARANAND; There 
is no question of compelling anybody. 
That is the duty of tit* Government to

■ satisfy us.''
MR. cani^ cttrBpel ;

6, fffff
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SHRI B. SHANKARANAND: Ptose 
bear us. You axe the custodian of our 
rights inthis House. You have to com
pel him to satisfy the House.

MR. SPEAKER; I am sorry. I can
not do that.

SHRI B. SHANKARANAND: Maybe, 
we may not be satisfied. Rut, let him 
reply to the questions that we have 
raised.

MR. SPEAKER: That is not my
function.

Now, 1 shall put the amendments to 
the vote of the House unless the hon. 
Members want to withdraw their 
amendments.

(Interruptions)
SHRI M. KALYANASUNDARAM: 

Sir, I rise on a point of order. On 
this side there are members who, while 
supporting the Bill, made some sug
gestions that this BiU may be made a 
permanent measure for all similar 
offences of persons in the future. What 
is the objection of the Government? 
He has not made that point clear. We 
are supporting this Bill and while doing 
that we have made suggestions. At 
least two Members on this side made 
the suggestions. What is the attitude 
of the Home Minister if he replies, 
that will help us. He should clarity! 
that.

MR. SPEAKER: Would you like to
say anything on this?

SHRI H. M. PATEL: Sir, the B;ll, as 
it has been brought in here is for a 
clear and specific object. If there is 
a possibility or advisability of extend
ing the scope, that can certainly be 
considered. But, it cannot be eosidered 
now because it has many implications. 
Then comes the question of definition 
and putting in other clauses etc.

Whether we want to have it as a per
manent measure or not is something 
again which calls for a careful and fur
ther consideration. That is my reply 
so far as this is concerned. (Interrup
tions) I am sorry my hon. friends do 
notsee the po»nt. f!he basic or essen
tial point in this Bffi is that there was

an emergency from June 1975 tp Jan
uary 1977 ducring which period, a num
ber of excesses were committed; injus
tices were inflicted upon the people and 
various other things had taken place. 
And those who were perpetrators of 
those offences should be brought to 
book as quickly as possible and iho 
trials completed speedily.

If the hon. Members think that a bill 
of thi 1 nature should have a perma
nent place in our statute book, we can 
certainly consider this and examine it. 
But, it cannot be done now when this 
Bill is before us. (Interruptions)

SHRI M. KALANASUNDARAM (Ti- 
ruchirapalli): Sir, this relates only to 
Shah Commission and other Commis
sions. There was Sarkaria Commis
sion also appointed in that period. 
There was another commission during 
this period against for the Chief Minis
ter and other minister® which will not 
come within the purview of this Bill. 
That is why I suggested that it cpuld 
be made a permanent measure against 
all the persons, whether connected with 
the emergency or not, to be tried. 
Why should he object to that?

MR. SPEAKER: It is for him. I can
not answer this,

SHRI M. KALYANASUNDARAM: 
We want an answer.

PROF. P. G. MAVALANKAR: Mr. 
Speaker, if you will permit me, I 
would suggest one thing. You will* 
kindly see the statement it objects 
and reasons. Please see the first few 
lines. 'What does it say? Reports of 
various Commissions of Inquiry ap
pointed under the Commission of In
quiry Act, 1952, have disclosed the 
existence of prima fade evidence of 
offences committed, etc. Now, the 
point which the Home Minister is not 
able to answer, and which we want him 
to answer so that we can support it, is, 
namely, whether all such offences....

MR. SPEAKER: There are amend
ments when you can take that up;
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PROF. P. O. MAVALANKAR: Mfr 
point is tMs, By way of reply, the 
Minister should atleast inform in the 
House as to what is the Government 
stand on this?
If the Government says that all 
prima facie cases established by all 
Commissions of Inquiry will be 
looked into as of right and automa
tically, then we support it. But if 
it is limited to a particular portion, 
then Government’s intentions are to 
be doubted. (Interruptions)

'SHRI, A. BALA PAJANOR: Sir,
the Home Minister is misleading the 
House because he said that if there 
is anything in future we will consi
der because my point is already 
there is Sarkaria Commission con
stituted much earlier where prime 
facie cases has been established. Why 
are you not including it? (Interrup
tions)

SHRT NARENDRA P. NATHWANI 
'(Junagarh): Mr. Speaker, Sir, X 
want to Speak on two points. Dur
ing the conduct of the present debate 
some Members wanted the hon’bie 
Minister to explain why certain 
alternative course is not taken re
garding the nomination of trial 
judges. (Interruptions) if you allow 
me two minutes I will explain.

MR. SPEAKER: Not at this stage.

Now, I shall put the amendments 
moved by the hon’bie Members to 
%« vote of the House unless any 
hon’bie Member wants to withdraw. 
Amendment No. 10 stands in the 
name of Shri A. K. Roy. He is 
absent. Still I, have to put it to the 
Vote of the House. The question is:

“That the Bill be circulated for 
the purpose of eliciting opinion 
thereon by the 25th June, 1973.” 
(10)

The motion tons negatived.

MR. SPEAKER: Now I come to
Mr. Lafcfrsppa’s amendment No, 82.

SfiRI &. LAKKAPPA (TuttikUr): 
I would life* to speak. This* *s m f 
legitimate right Nobody.-taft pr«v*i*t 
me.

MR. SPEAKER: Mr. Lakkappa, it 
is a motion for consideration now. 
Later on, the amendments will come. 
At that time you will have oppor
tunity. Do you want your amend
ment to be put to vote.

SHRI, K. LAKKAPPA: Yes.
MR. SPEAKER: There is another

amendment in your name—Amend
ment No. 33. Then there is amend
ment No. 101. It is in the name of 
Shri Rajagopal Naidu. It is barred. 
Then there is amendment No. 102 in 
the name of Shri Eduardo Faleiro.

SHRT, K. LAKKAPPA: Sir, my
amendment is that the Bill be re
ferred to a Joint Committee of the 
Houses. But you have not mention
ed that. My amendment No. 33 is 
very clear. You have mentioned 
Mr. Falei-d’s amendment. My amend
ment No’. *3® is a very clear amende 
Hrtrnt.

MR. SPEAKER: This question
win come only when the amendment 
comes.

SHRI It LAKKAPPA; Wfty have 
you not put it to vote?

MR. SPEAKER: This will come
only when the amendment comes.

SHRI K. LAKKAPPA: By which
order do you take? You should 
guide properly. We are sitting on 
this side.

MR. SPEAKER: You have not
spoken. Yes, Mr. Lakkappa, yott 
can say.

(Interruption*)
SHRI K. LAKKAPPA: Please

withdraw that order.
MR. SPEAKER: You please <*Wr.

tinue. You say what youhave got 
to say about your amendment

SHR! K. LAKKAPPA: I have
said that the iaaiivtp-
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speedy trial of a certain class of 
offences, be referred to a Joint Com
mittee of the Houses consisting of 15 
members, 10 from this House, name
ly: (1) Dr. H. Austin, (2) Shri 
G. M. Banatwalla; (3) Prof. P. G. 
Mavalankar----

MR. SPEAKER: That is all; you
• come to the point.

SHRI LAKKAPPA:. ..(4) Shri 
.A Bala Pajanor, (5) Shri H. M.
Patel; (6) Shri fjalwent Singh 
Raxnoowalla; (7) Dr. V. A. Seyid 
Muhammad..

MR. SPEAKER: That is all right;
you need not mention names..

SHRI. K. LAKKAPPA:.. (8) Shri 
B. Shankaranand___

MR. SPEAKER; You only speak 
in support of it.

SHRI K. LAKKAPPA: Mr. Spea
ker, Sir, at the time of introduction 
of the Bill itself, I objected saying 
that the present special Courts Bill 
brcugh forward by this Government 
is not only in conflict with and in 
violation of the Constitution, Article 
14 and so on, but that it is in conflict 
with certain procedural rules of the 
House. Therefore, not only does the 
Government want to blackmail this 
House but they are bypassing the 
Rules of Procedure. Rules 67 and 
69 of the Rules of Procedures are 
there. The present Private Mem

ber's Bill i? pending. And that ques
tion has not been properly answered;
<Interruptions)—properly answered, 

^according to me. And also on that 
issue, I, moved a privilege motion. 
Even in spite of all these things, 
please see the provisions regarding 
object  ̂ and reasons which have been 
enumerated; They not only create 
confusion in the whole country, but, 
tile people also will ultimately de
cide and come to the conclusion that 
the present Government..

MR. SPEAKER: You can speak
in support of the amendment.

SHRI K. LAKKAPPA: Why I am 
moving is this; (interruptions)

MR. SPEAKER: Please don’t dis
turb the proceedings.

SHRI, K. LAKKAPPA: Shouting
will not get us anything.

MR. SPEAKER: You are speak
ing on an amendment. Please be 
brief.

SHRI K. LAKKAPPA: Kindly
dont disturb me. In fact I wanted 
to speak on this Bill. But my party has 
no whip. And unfortunately somebody 
has spoken, but I am not allowed to 
speak, but I wanted to speak. There 
was no whip in my party.

MR. SPEAKER: Nobodv objected to 
your speaking...

SHRI K. P. UNNIKRISHNAN (Bada- 
gara): This is very unfair. He should 
discuss this matter in the party, not 
here.

SHRI K. LAKKAPPA: Therefore,
even as a matter of abundant caution, 
when such hasty and rash Bills are 
being brought, what should we do? It 
is brought forward with this purpose 
only. As Prof. Mavalankar rightly 
pointed out, the Statement of Objects 
and Reasons enumerated here refers to 
the 1952 Act. On the basis of that you 
have got other people who are found 
as guilty, Mundhra and others. So 
many people are involved who are 
higher up in society, in politics, in 
power, every where. But it is most 
unfortunate that only for a specific 
period, a specific purpose, this legisla
tion has been brought in only to indict 
an individual and a group of people.

MR. SPEAKER: Mr. Lakkappa,
you have to speak only on your amend
ment and not on a general basis.

SHRI K. LAKKAPPA: I have to 
convince many of the Members here 
and also persons outside.

MR. SPEAKER: I have nothing to 
do with outside persons.
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SHRI K. LAKKAPPA: Please re- 
fer it to the Select Committee.

(Interruptions) *
In the Objects and Reasons, they 

have mentioned only Mr. Jethmalani’s 
Bill, that is, “Emergency Court's Bill 
1978”.

MR. SPEAKER,’: That has already
been dealt with.

SHRI K. LAKKAPPA; This shows 
the guilty mind of the Government

MR. SPEAKER: You come to the
amendment. You are only to speak on 
your amendment. Nothing more. I 
have to follow the rules.

SHRI K. LAKKAPPA: It is my
right to say that.

MR. SPEAKER’: It is not your right. 
We are how at the stage of amend
ments.

SHRI K. LAKKAPPA: Is it not my
right?

MR. SPEAKER: No.

SHRI K. LAKKAPPA: Then how
is it that you are protecting the rights 
of the Member? I have no reason to 
believe the present Government. Sir, 
they have some motives behind.

MR. SPEAKER: Mr. Lakkappa, at
the time of moving the amendment, a 
Member has no right to speak. But I 
have still given you a chance to speak 
only on your amendment.

SHRI K. LAKKAPPA: Then you
say that you are not giving me a 
chance.

MR. SPEAKER: Now, I wan’t
allow you to speak.

SHRI K. LAKKAPPA: Sir, why
cann’t you allow me to speak for a 
minute now?

MR. SPEAKER*: No, I have already 
given you time.

SHRI K. LAKKAPPA : You allowod 
those people, but you are not allowing 
me.

MR. SPEAKER: No, No. Do not
record.

(Interruptions) **

MR. SPEAKER: Now, there are two 
amendments regarding circulation of 
the Bill for the purpose of eliciting 
opinion. Amendment No. 32 is moved 
by Mr. Lakkappa. I shall now put the 
Amendment No. 32 moved by Shri 
Lakkappa to the vote of the House.

The question is:

“That the Bill be circulated for the 
purpose of eliciting opinion thereon 
by the 1st June, 1979”. (32)

Thie motion was negatived.

MR*. SPEAKER: There are two
amendments, amendment No. 33 and 
302, by shri K. Lakkappa and Shri 
Eduardo Faleiro for referring this Bill 
to a Joint Committee of the two Houses.
I will now put these to the vote of the 
House.

The question is:
“That the Bill to provide for the 

speedy trial of a certain class of 
offences, be referred to a Joint Com
mittee of the Houses consisting of i& 
members, 10 from this House* 
namely: —

(1) Dr. H. Austin
(2) Shri G. M. Banatwalla
(3) Professor P. G. Mavalankar !
(4) Shri A. Bala Pajanor
(5) Shri H. M. Patel
(6) Shri Balwaht Singh Ramoo-
J walia
v7) Dr. V. A. Seyid Muhammad •
(8) Shri B. Shankaranand
(9) Shri Kommareddi Suryana- 

rayana '

** Not recorded
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(10) Shri K.
and 5 from Rajya Sabha;

that in order to constitute a sitting 
of the Joint Committee the quorum 
shall be one-third of the total number 
of member*, of the Joint Committee; 
that the Committee shay make a re* 
port to this Houfce by 31st July, 1979; 
that in otter respects the Rules of 
Procedure of this House relating to 
Parliamentary Committees shall 
apply with such variations and m odi
fications as the Speaker may make; 
and
that this House do recommend to 
Rajya Sabha that Rajya Sabha do 
join the said Joint Committee and 
communicate to this House the names 
of 5 members to be appointed by 
Rajya Sabha to the Joint Commit- 
tee”C33).

“That the Bill to provide for the 
speedy trial of a certain class of 
offences, be referred to a Joint Com
mittee of the Houses consisting of 15 
members, 10 from this House, 
namely:—

(1) Shri G. M. Banatwalla
(2) Shri Bedabrata Barua
(3) Shri P. K. Deo
(4) Shri V. Kishore Chandra S.

Deo
(5) Shri Hitendra Desai
(6) Shrimati Parvathi Krishnan

(?) Shri H. M. Patel
(8) Shri Mohd. Shafi Qureshi

(9) Dr. V. A. Seyid Muhammad
(10) Shri Eduardo Faleiro 

and 5 from Rajya Sabha;

that in order to constitute a sitting 
of theJoint Committee the quorum 
sfeffOl be one-third of the total number 
of members of the Joint Committee; 
that the Coqsmittee shall make a re
port to this House by 31st March 
1979; that other rejects the Rules of 
Procedure of this: House relating to 
Parliamentary Committees shall

apply with such variations and modi
fications as the Speaker may make; 
and

' that this House do recommend to 
Rajya Sabha that Rajya Sabha do 
join the said Joint Committee and 
communicate to this House the names 
of 5 members to be appointed by 
Rajya Sabha to the Joint Commit- 
tee.”(102).
The Lok Sabha divided.

Division No. 2] [17.45 hrs.

AYES
Ahmed Hussain, Shri 
Alagesan, Shri O. V.
Avari, Shri Gev. M.
Balakrishniah, Shri T.
Banatwalla, Shri G. M.
Barve, shri J. C.
Basu, Shri Dhir#ndranath 
Choudhury, shrimati Rashida Haque 
Dabhi, Shri Ajitsinh 
Faleiro, Shri Eduardo 
Gotkhinde, Shri Annasaheb 
Jaffer Sharief, Shri C. K. 
Jayalakshmi, Shrimati V.
Kadam, Shri B. P.
Kidwai, Shrimati Mohsina 
Krishnan, Shri G. Y.
Lakkappa, Shri K.
Lakshminarayanan, Shri M. B.
Laskar, Shri Nihar 
Mallikarjun, Shri 
Meduri, Shri
Meduri, Shri Nageswara Rao 
Mirdha, Shri Nathu Ram 
Mishra, Shri G. S-
Murthy, Shri M. V. Chandrashekhara 
Pa til, Shri Vijaykumar N.
Ramamurthy, Shri K.
Rao, Shri M. S. Sanjeevi 
Rao, Shri Pattabhi Rama 
Reddy, Shri G. Narasimha
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Baddy, Shd M. Item Gapal 
Reddy, Shri 8. H.
Roy, Shri Saugata 
Sayeed, Shri P. M.
Shankaranand, Shri B.
Shrangare, Shri T. S.
Stephen, Shri C. M.
Sunna Sahib, Shri A.
Thorat, shri Bhausaheb 
Unnikriahnan, Shri K. P.
> ankataraman, Shri R.

NOES

Abdul Lateef, Shri 
Agrawal, Shri Satifh 
Ahuja, Shri Subhash 
Amin, Prof. R. K.
Arif Beg, Shri 
Bahuguna, Shri H. N.
Bahuguna, Shrimati Kamala 
Balak Ram, Shri 
Balbir Singh* Chowdhry 
Baldev Prakash, Dr.
Basappa, Shri Kondajji 
Berwa, Shri Ram Kanwai 
Bharat Bhushan, Shri 
Borole, Shri Yashwant 
Brij Raj Singh, Shri 
Burande Shri Gangadhar Appa 
Chakravarty, Pro! Dilip 
Chandan Singh, Shci 
Chandra Pal Singh, Shri 
Chandr&vati, Shrimati 
Chaturbhuj, Shri 
Chaturvedi, Shri Shambhu Math 
Chaudtagy, Shri MoUbhai R. 
Chavda, Shri XL &
Chowhan, Shri Bharat Singh 
Chunder, Dr. Praiap Chftndtt 
Dandavate, Frol Madhu 
Das, Shri S. S,
Dasgupta, Shri K. N.
Dawn, Shu Raj Krishna

Desai, Shlf Dtfite W ' i - ;  
Desai, Shri Monuji 
Deshmukh, Star! Bam Prasad 
Dharia, Shri Mohan 
Dhilk», flhri Iqbal Singh 
Dfeowdge, Shri KeShavrao 
Digvijoy Nffrain Slngh. Shri 
Dutt, Shri Asok# Krishna 
Fazlur Rahman, Shri 
Fernandes, Shri George 
Ganga Bhakt Singfe, ShrJ 
Gattani, Shri R. D.
Ghoaal, Shri Sudhir 
Gore, Shrlmati Mrinal 
Gulshan, Shri Dhanna Singh 
Haider, Shri Krishna Chandra 
Harikesh Bahadur, Shri 
Hukam Ram, Shri 
Jagji van Ram, Shri 
Jain, Shri Kalyan 
Jethmalani, Shri Bam 
Joshi, Dr. Murli Manohar 
Kachwai, Shri Hukam Chand 
Kailash Prakash, Shri 

aKaldate, Dr. Bapu 
Kamath, Shri Hari Vishnu 
Kamble, Shri B. C.
Kapoor, Shri L. L.
Kar, Shri Sarat 

.Khan, Shri Kunwar Mahmud JU1 
Kishore Lai, Shri 
Kisku, Shri Jadunath 
Krtshan Kant, Shri 
Kureel, shri Jwala Prasad 
Kureel, Shri R. L. 
kushwaha, Shri Ram Naresh 
Machhand, Sferi Raghubir Singh 
Mahi Lai, Shri 
Mahishi, Dr. Sarojinl 
Maitl.flhrimatt Afcba 
Malhotra, ffiuA Vij ay kim^r 
Malik, Shri Mukhtiar Singh
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Mandal, Shri B. P.
g|t»j ra»«wft T.ftl

Mangal Deo, Shri 
Mankar, Shri Laxman Rao 
Manohar Lai, Shri 
M&fltttt, Start MgdSth Pnud 
Meerza, Shri SJred Karim At! 
Mehta, Shri AW Kumar 
Mehta, ShrtTPraaamittai 
Mhalgi, Shri R. K.
Ukri, Shii Govind Bam 
MWm, Sfcrt Janeahwar 
Mlshra, Shri Shyamtrandan 
MKffcherjee, Shri Samar 
Munda, Shri Karia 
Naihu Singh, Shri 
Nathuct Ram, Stari 
Nathwani, Shri Karendra P. 
Kayak, Shri LaxroJ Narain 
Nayar, Dr. Sushila 
Negi, Shri T. S.
Qnkar Singh, Shri .
Oraoa, Shri Laltt 
Paraste, Shri Dalpat Singh 
Earmar, Shri Natwarlal B. 
tommw, Shri item VUas 
Ptettit, Star! H. H  
Patel,Km. Waniben VaHabhbhai 
Patidar, Shri Rame»hvar 
Patll, Shri S. Z>*
M '  Shri U. S.
Wbmm  Shci H. L.
Phirangi Prasad, Shri 
Pi*>il,Sbt* MetaaLal 
Pittrfhao, » « *  ^hftra **•*•&

Raj M a r  Singh, Shn 
Rajda, Shzl Ratansinh 
Rafceth, Shri R. N.
Ram Dhan, Shri

Ram Kinkar, Shri

Ram Sagar, Shri 
Ramachandran, Shri P.
Bamji Singh, Dr.
Ramjiwan SJaurfi* Shri 
Ramoowalia, Shri Balwant Singh 
Rangnekar, Shrimati Ahilya P. 
Rasheed Masood, Shri 
Rathor, Dr. Bhagwaa Daas 
Rodrigues, Shri Rudolph 
Roy, Dr. Saradish 
Saeed Murtaza, Shri 
Sahoo, Shri Aiaihu 
Sai, Shri Larang
Sal, Shri Narhari Prasad Sukhdeo 
Saini, Shri Manohar Lai 
Samantasinhera, Shri Padmacharan 
Saran, Shri Daulat Ram 
Sarda, Shri S. K.
Satapathy, Shri Devendra 
Shah, Shri Surath Bahadur 
Shaiza, Shrimati Rano M.
Shakya, Shri Daya Ram 
Shanti Devi, Shrimati 
Sharraa, Shri Rajendra Kumar 
SkarmBh Shri Yagya Datt 
Shastri, Shri Bhanu Kumar 
Shastri, Shri Y. P.
Shejwalkar, Shri N. K.
Sher Singh, Prof.
Shrikrishna Singh, Shri 
fiKiiirTft shri Chimanbhai H. 
Shukla, Shri Madaa Lai 
Sikander Bakht, Shri 
Sinha, Shri M. P. 
g<ntiw Shri Satyendra Narayan 
Soraani, Shri S. S.
Sukhendra Singh, Shri 
Suxnan, Shri StaaJi Lai 
Suman, Shri Surendra Jha 
Shraj Shaft, Shri 
Swamy, Dr. Subramanlam 
TeJ Pratt® Singh, Shri 
Thakre, flhrl Kuahafthaw
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Tiwary, Shri D. N.
Tiwary, Shri Ramanand 
Tripathi, Shri Madhav Prasad 
Tripathi, Shri Rant Prakash 
Tyagi, Shri Om Prakash 
Ugrasen, Shri 
Vajpayee. Shri Atal Bihatt 
Varma, Shri Ravindra 
Verma, Shri Brij Lai 
Verma, shri Chandradeo Prasad 
Verma, Shri Hargovind 
Yadav, shri Jagdambi Prasad 
Yadav, Shri Ramjilal 
Yadav, Shri Roop Nath Singh 
Yadvendra Dutt, Shri

MR SPEAKER: Subject to correc
tion, the result*** of the Division is:

AYES : 40
NOES : 172
The motion toas negatived.

MR. SPEAKER: The question is:
“That the Bill to provide for the

speedy trial of a certain class of
offences, be taken into consideration”

The motion vm  adopted.

Clause Z-(Definitions)

MR. SPEAKER: We now take up 
clause-by-clause consideration of the 
Bill. Clause 2. Voting on the amend
ments will be tomorrow. Mr. A. K. 
Roy is not here. Now Shri Shankara
nand.

SHRI B. SHANKARANAND: I beg 
to move:

Page 2,— ' 1 -  ^
omit lines IB and 19^(«8>

Page 2,*—•
for line 17, substitute—

‘(a) “offence” means any offence 
involved in oar disclosed during the 
inquiry by the Commission of 
Inquiry appointed under the Com
mission of Inquiry Act, 1952*. 
<117)

MR. SPEAKER: We will put all the 
amendments to the vote only tomorrow* 
You can speak on both the amendments.

SHRI B. SHANKARANAND: I have 
a very small amendment here. All my 
amendments will tend to show that I 
am not agreeing to give powers in the 
hands of the Government to make a 
declaration with respect to any offence 
as envisaged in the Preamble. The Bill 
is so shabbily drafted that certain 
clauses make references to the Pream
ble. I have not read any law under 
which any clause or section of a Bill or 
an Act can refer to something which 
is there in the Preamble. This is what 
they have said. I am opposing the 
very right of declaration and my 
further amendment will show that I 
am opposing them; and I have moved 
an amendment to withdraw that power 
from the Government I have moved 
an amendment to sub-clause (b) of 
clause 2 which says:

“ 'declaration/ in relation to an 
offence, means a declaration made 
under section S in respect af such 
offence;”

I have further given an amendment to 
remove clauae I  and for a new danse 
to be substituted in its place. That is 
why I say that fllnee this right of de-

**«The result t o  Btvtttoa applies to each of the amendments Nos. 83 and
102 separately.

The following Members also recorded their Votes:
AYES: Dr. Henry Austin and Shri A. R. Badri Naraln.

NOES: Shn Shi* Ram Rai. Shri Ram Murti, Prof. Samar Guha,Stai 
SachindraLal Singha and Shri Syed Liaquat HUWafai. ^ v?
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deration which Is envisaged in this 
BiA it being opposed tar me, I am asking 
that this be omitted. This is my amend
ment.

The second amendment is that in its 
place, X am inserting a new clause 
because the Bill speaks with reference 
to certain offences; but there is no defi
nition'in this Bill. I do not know 
whether the mover of ffiis Bill has 
studied this BQL The ” <** ‘offence’ 
has not been defined at alt. Because 
they are particularly referring to 
certain periods, they have not defined 
the word ‘offence’. Here, since I want 
to extend this Bill to offences involved 
in other Commissions of Inquiry, I 
have given a definition of ’offence* and 
that is termed as sub-clause (b) of 
clause 2. My amendment says:

“ ‘offence’ means any offence in- 
volved in or disclosed during the 
inquiry by the Commission of In
quiry appointed under the Commis
sions of Inquiry Act, 1952.’*

Why I say ‘disclosed during the inquiry 
by the Commission’ is this. Many 
offences have been sought to be dis
closed in the inquiry by creating false 
evidence, perjury and what not, by the 
investigating officers. Who will deal 
with these offences? They have com
mitted offences during the inquiry of 
these cases. If the offences are in re
lation to such persons, then the persons 
wfeo have created evidence to book 
thes* persons should also be tried. That 
is why I say my amendment is this: 
“Offence means any offence involved 
in or disclosed during the inquiry by 
the Commission of Inquiry appointed 
under the Commissions of Inquiry Act, 
1&S2;* These are very simple amend
ments. I think the Home Minister win 
notftnd any difficulty in accepting 
these amendments.

MS, SPEAKER: Mr. Lakkappa, you 
h ^  moved an amendment No. 87.

..Htm Clanse 2A ' 
s m  x  LAKKAPPA: I beg to

merwst:,v' .

Page 2,— 
after line 23, insert—

“2A. No person or group of 
persons Shall be prosecuted under 
this Act, if such person or group 
of persons was holding an office in 
Government when the Emergency 
was approved by Parliament unless 
their actions were prima facie 
mala-flde.** (57).

My amendment is very simple. I have 
taken this issue at the highest level 
The entire objects and reasons narrat
ed here beftmg to declaration of emer
gency under Art. 352 of the Constitu
tion of India. It provides if there is 
any mutiny, if there is any revolt, if 
there Is any invasion or erosion of a 
parliamentary democratic system by 
any group of people because at that 
time the J.P. movement had led the 
nation into catastrophe and also certain 
violent activities were let loose by the
groups of RSs and Jan Sangh........
There are Members of Parliament who 
were also Members when this Consti
tutional amendment was made. We 
were all party to this. It was an act 
of Parliament. Of course, they have 
brought out excesses of emergency. 
This is a very vague term.

SHRIMATI PARVATHI KRISHNAN 
(Coimbatore): I am on a point of 
order. Has Mr. Balbir &ngh joined 
the Treasury Benches, we would like 
to have this clarification?

SHRI K. LAKKAPPA: As far as 
these excesses of emergency are con
cerned, here we have been advocating 
that these are confining to the political 
parties. The previous government was 
duly elected and exercised its power. 
But in such matters, you want to 
circumvent not only the rule of law 
and the Constitution and the ordinary 
rule of procedure but also you want 
to bring a Special Courts Bill In the 
objects and reasons, they have stated 
that a lot of cases are pending in the 
courts. The reasons do not pertain to 
the provisions and the preamble of 
this Mil. They not fitting to this 
objects and reasons of this Btt. H»erS-
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[Shri K. Lakkappa]

fore, it is very necessary that the hon. 
Home Minister should apply his mind, 
it any he has got The only thing i* 
that you exercise due case and caution. 
Now I would like to bring another im
portant. .

SCR. SPEAKER: You afe only speak
ing on yotnr amendment You seem to 
be speaking on sorafething else.

SHRI K. LAKKAPPA: This is very 
important.

MIL SPEAKER: Otherwise, you
won’t speak I know.

SHRI K. LAKKAPPA: It is there
fore necessary to speak about the 
ordinary criminal courts because of 
congestion and other reasons.

MR. SPEAKER: That is not the 
point. Now you want to delay it.

SHRIJC. LAKKAPPA: I would not 
delay it because this law which they 
have drafted is not perfect.

MR SPEAKER: That is not the
point We are on the amendment.

SHRI K. LAKKAPPA: As far a* 
this congestion is concerned, there are 
1206 pending cases and Rs. 980.80 
croreg of gross revenue, blackmarket, 
hoarders md alt that. We have no 
mind to bring any teggsiatfcm ter such 
people as a special law. These are the 
hoarders; they cannot hold the nation 
to ransom by taking advantage of the 
pro visions and filing cases. Is there 
my law for them?

Therefore there should be consulta
tion with Parliament I think it is 
necessary that on this issue there 
should be consultation with Parlia
ment. Because it was under an Act of 
Parliament that Jtaergpncgr was done. 
Itoergency. excesses may have been 
dpne by some people; it is not exactly 
the people who were ruling the coun
try. Suppose some officers have com
mitted offence. Bi*t you want, to indict 
a person ^4to was legally, constitution
ally elect®* as a leader. . .

Cla»se J— Special
ca u w  ; ; f

MR. SmAKBBf-: Is Mr. gHtmftnra- ' 
nand moving his amendment?

SHRIK. LAKKAPPA: Therefore-I., 
want the Law Minister to agkeo wtHi 
my amendment.

MR. SffBAKEK: Mr. Boy I# as*
here. Mr. Shankaranand i» morning 
anaendtaoent No. 38. also?

SHRI M. KALYANASUNDARAM: 
My amendment No. is 58.

SHRI B. SHANKARANAND: I Have 
94 and 95 also.

SHRI K. LAKKAPPA : J beg to 
move.

Page 2, line 29,— 
add at the end—

"and in consultation with Fal> 
liament and the person «r group of 
persons concerned in the case.”

(34)

SHRI M. KALYANASUNDARAM:
I beg to move:

Page 2, line 28,—
amt “the Central Government

with the concurrence of" (&8)

In clause 8, sob clause 2, provMoa is 
made for the appointment at Urn- 
judge. Xn the optoton givon bar ik* 
judges it has been broujfct out? #teat 
the power of selecting the ja4g»*hMA6 
not be in the fraud* of the e**cutiv& 
They have taken objectioa to the 
appointment of a ratttid N K  it 
is limited cafy te a sitting Jadgea* 
the High Court I appraeiate ««e 
viewer Use governmanttbattfcespedsd 
court must be raised to the 
the High Court for the purpose of the 
trial; so fara*  it goes It ia aptefme. 
But why sbouJd take the cheiop pf the 
judge in their hands? it can be Iflft 
to the Supreme tiifciW; m  Chief Jua- 
t npminale  ̂Ĵ tdjt̂  out dtvttie
sitting judges' in aU the High" <5*trt*,
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SHRI HARI VISHNU KAMATH: 
Concurrence J» there.

SHRI M. KALYANASUNDARAM:
It implies that the proposal will come 
from the government, foot U the 
Home Ministry or the Law Ministry or 
both together. Why should they make 
the proposal and get the concurrence; 
the thief Justice will be put to embar
rassment. so the Chief Justice must 
himself be asked to name the Judge 
from the Bitting judges. If my amend
ment is accepted it will read : The 
special court shall consist of a sitting 
Judge of a High Court nominated by 
the Chief Justice of India. Govern
ment need not take any objection. 
They can leave it to the Chief justice.

MR'. SPEAKER: shri Shankaranand. 
You are moving No. 38 also?

SHRI B. SHANKARANAND: No.
38 and also Nos. 94 and 05. I beg to 
wove;

Page 2,— 
after line 29, insert—

"Provided that no Judge shall 
be nominated if he was a member 
of a political party before his ap
pointment as a Judge and he has 
put in less than 5 years of service 
as a Judge 01 a High Court and he 
is aggrieved on account of Emer

gency directly or indirectly". (38)

Page 2, lines 25 and 20,—

for “an adequate number of courts 
to be called Special Courts” .

substitute "additional court# to try 
pessoc* involved in the various en
quiries by the Commissions of In
quiry appointed under the Commis
sions of lnqutry Act, 1952; and such 

,t courts shall be called Special Courts."
OK).

2 ,omit lines 28 and 20 <95).

' (Madras)

Page 2, line 24,— 

for “shall” substitute “may” (103).
SHRI B. SHANKARANAND: I beg

speak tomorrow.
SHRI B. SHANKARANAND: I beg 

to move:
Page 2,—-

for lines 28 and 29, substitute—
“nominated by the President of 

India in consultation with the 
Chief Justice of India, the Chair
man of the Council of States, the 
Speaker of the House of the People 
and the Prime Minister:

Provided that the Chairman of 
the Council of States and the 
Speaker of the Lok Sabha shall 
consult in the matter, the leaders 
of opposition and other recognised 
parties and groups in the opposi
tion in their respective Houses.* 
Cl 18).

SHRI SAUGATA ROY (Barrack-
pore): I beg to move;

Page 2, line 27,— 

after “High Court” insert—
“or Supreme Court" (124).

Page 2, line 28,—

for “nominated by the Central 
Government with the concurrence 
of”

substitute “to be appointed an the 
advice of” (125)

MR. SPEAKER': Amendment No. 126 
does not arise; it is already covered. 
We go to clause 4. Shri A. K. Roy and 
Dr. Ramji Singh are not there; fheir 
amendments are not moved.

Clause 4—(Cognizance of cases by
Special Courts)

SHRIMATI ftARVATHI KRISHNAN: 
I hag to move;
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[Shrimati Parvathi Krishan]

Page 2,— 

after line 31. insert
“Provided that no offence which 

may attract capital punishment 
shall be referred to such special 
Court.” (66).

SHRI SAUGATA ROY: I beg to 
move:

Page 2 — 
after line 31, insert—

‘Provided that no offence possib
ly attracting capital punishment be 
referred to such Special Court.” 
C72).

SHRI O. V. ALAGESAN: I am not 
moving 113.

Clause 5—(Declaration by Central 
Government of cases to be dealt 

with under this Act)

MS. SPEAKER: Clause 5. Shri
Narasimha Reddy. He is there.

SHRI G. NARASIMHA REDDY: 
(Adilabad): I beg to move:

Page 2, line 35,— 
after “held” insert—

“or may hold” (8),

MR. SPEAKER: Shri A. K. Roy is
not there. Amendment Nos. 35 and 36. 
Are these moved? is Mr. Lakkappa 
moving these amendments?

SHRI K. LAKKAPPA: 1 beg to
move:

Page 2, line 89,—*

«S4 at the end—
"provided the Central Govern- 

ment shall take the opinion Of both 
the Houses of Parliament and the

concerned accused persons before 
making such declaration.*’ ^ ) .

“  Pate
omit line 40. (36).

SHKI B. SHANKARANAND: * beg 
to move:

Page 2,—
for clause 5, substitute—
'5. (1) If the Central Govern
ment or the State Government, as 
the case may be, is of the opinion 
that there is a prima fade evi
dence of the commission of an 
offence committed during the 
period of Emergency as per the 
report of a Commission of Inquiry 
appointed under the Commission 
of Inquiry Act, 1952, the matter 
shall be referred to a Special 
Court.

(2) On receipt of a reference the 
Special Court shall hear the par
ties concerned as per the provi
sions of the Code of Criminal Pro. 
cedure 1072.” (39).

SHRIMATI PARVATHi KRJSHNAN: 
1 beg to move:

Page 2, line 34,—
omit “during the period mentioned 

in the preamble hereto”. 087).

SHRI R. VENKATARAMAN: t beg 
to move:

Page 2, line 32,—
for “of opinion” substitute “satis

fied’” (105).
Page 2, lines 38 and 39,—

omit “in which it is of the aftwe- 
said opinion". (108).
Page lines 35 and §8,—-

omit “in accordance wilh the 
guidelines contained in the twaamble 
hereto*. (1 1*).
MR. SPEAKER: Amendment No, 107 

istfce same as Aa^dment H^ lft aod 
ill  is the m m  w  Amattdmeat tto/m•
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CJause 4—(M£ect of declaration).
SHRI B. SHANKARANAND: I beg 

to stove:
Page 2, line 41,—

omit “On such declaration being 
made in respect of any offence,” (40). 
Page 2, lines 43 and 44,—

omit “designated by the Central 
Government*’. (41).

Page 2, lines 45 and 46,—
omit “designated by the Central 

Government” (42).
MR. SPEAKER: Amendment No. 70 

is the same as Amendment No. 40.
SHRI B .C. KAMfiLE (Bombay 

South-Central): 1 beg to move:
Page 2, line 48,—

for “only in a Special Court” 
substitute—

“in a Special Court onty” (80).

SHRI O. V. ALAGESAN: I big te
move:

Page 2, lines 44 to 48,—
omit “and any prosecution in re* 
pect of such offence pending in 
any court shall stand transferred 
to a Special Court designated by 
the Central Government”. (114).

SHRIMATI PARVATHI KRISHNAN; 
Tomorow some members may say that 
these amendments were taken after six
O’clock.

SHRI R. VENKATARAMAN: Key 
may be circulated to the Members.

MR. SPEAKER: The key may be 
circulated.
18.05. h».

The Lok Sabha then adjourned^  
Eleven of the Cloek on Friday, March
2, 1919/Phalguna 11, 1900 (Safea).


