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SPECIAL COURTS BILL
THE MINISTER OP HOME AF

FAIRS (SHRI H. M. PATEL): I beg 
to move*:

“That the Bill to provide for the
speedy trial of a certain class of
offences, be taken into considera
tion.”
The House is fully aware of the find

ings of the Shah Commission of In
quiry which have shocked the consci
ence of the nation. The report has 
revealed how during the period of 
Emergency, the rule of law had been 
ignored, indeed violated blatantly, how 
with vital fundamental rights suspend
ed, civil liberties withdrawn and the 
press censored, persons in authority had 
tended to act arbitrarily violating both 
law and decency and causing great 
human suffering and injustice. I need 
not go into details of such actions. Ille
gal detentions and demolitions and 
other illegal acts of the commission of 
which the Shah Commission and other 
Commissions of Inquiry have revealed 
prima facie evidence have already 
been discussed in the House. The Re
port of the Shah Commission has 
thrown much light on what occurred 
and provides justification for further 
legal action. Government has repea
tedly assured this Hon’ble House as 
also the public generally, that wher
ever, under the cover of emergency, 
crimes had been committed unmindful 
of the law, and against whom evidence 
exists of the commission of such offen
ces, they will be brought before the 
courts. It is the obligation of the state 
not only to prosecute persons involved 
in such crimes but also to make ar
rangements for the speedy judicial 
determination of such prosecutions. 
The ordinary criminal courts for a 
variety of reasons, cannot reasonably 
be expected to bring these trials to an 
early conclusion. Government, there
fore, considers that only if special 
courts are established at a high level 
to deal exclusively with such offences, 
the trial of these cases will not be 
unduly protracted. This has been am

14.54 hit, ply brought out in the ‘Kissa Kursi Ka’ 
case, where progress was made only 
after the Supreme Court directed the 
trial court to take up the hearings 
from day to day and that it was pos
sible to bring the case to a reasona
bly speedy conclusion.

As Government were anxious that 
any such measure should be free from 
all doubts regarding its constitutionali
ty and fairness, a reference was made 
to the Supreme Court under Article 
143 of the Constitution seeking its ad
visory opinion on the Special Courts 
Bill, 1978, the provisions of which were 
substantially the same as those of 
Shri Jethmalani’s Bill. The Supreme 
Court has opined that the Parliament 
has the legislative competence to create 
Special Courts. It has endorsed the 
constitutionality of establishing Special 
Courts by law for securing the speedy 
trial of such offences. It has also 
pointed out certain infirmities in the 
Bill referred to it and these have been 
removed in the present Bill which is 
now before the House.

The Bill provides for the establish
ment of an adequate number of Courts 
to be called Special Courts. Only sit
ting Judges of the High Courts will 
preside over these Courts. If the Cen
tral Government is of the opinion that 
there is prime facie evidence of the 
commission of an offence during the 
operation of Proclamation of the Emer
gency dated 25th June, 1975 by a per
son who has held high public or poli
tical office in India and that the offen
ces ought to be dealt with under this 
Act, the Central Government shall 
make a declaration to that effect in 
every such case and prosecution in all 
such cases shall be instituted only in 
a Special Court and all prosecutions 
pending in any Court shall stand trans
ferred to such a Court. All cases be
fore the Special Courts will be tried 
under the provisions of the Code of 
Criminal Procedure applicable to war* 
rant cases triable by magistrates. An 
appeal shall lie as of right from any 
judgment or order of the Special Court 
to the Supreme Court both on facts and

♦Moved with the recommendation of the President.
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on law. I do not wish to take more 
time of the House at this stage and 
With these few observations, there
fore, 1 move that the Bill be taken 
jritg consideration.

MR. SPEAKER: Motion moved:
“That the Bill to provide for the 

ŝpeedy trial of a certain class of 
offences, be taken into considera
tion.” There are two amendments, 
one by Mr. Rajagopal Naidu and an
other by Mr. Faleiro. But both are 
time barred and so they are not 
Allowed.

SHRI EDUARDO FALEIRO (Mor- 
iriiigao): On a point of order. 1 gave 
notice of my amendment to refer this 
Bill to a Select Committee today be
fore 10 a.m. You are right when you 
say that as per Rule 79, this is time 
barred. But I may draw* your attention 
to the fact that you have powers to 
waive this rule and this rule had been 
waived in several instances in the past. 
Even amendments to refer a Bill to a 
Select Committee which had been sub
mitted on the floor of the House, after 
the motion for consideration was mov
ed, had been allowed and that too with
out giving any reasons. 1 have given it 
before 10 a .m . There are instances 
recorded where it had been submitted 
after the motion for consideration was 
moved on the floor of the House and 
it was accepted without giving any 
reasons. You will never do it consci
ously, but even unwittingly, none of us 
should contribute to the impression 
that we are helping the Government 
in bulldozing this Bill through Parlia
ment.

15 hrs.

MR. SPEAKER: If there are other 
amendments to the same effect, I am 
not allowing them.

SHRI C. M. STEPHEN (Idukki): I 
submit that we have to give notice of 
some amendments further. Our party 
is meeting and we have to take some 
decision with respect to certain amend
ments. Therefore, I request that some

accommodation should be given. We 
will give notice of amendments by this 
evening.

MR. SPEAKER: About this particular 
thing, why I am saying is that there is 
already an amendment to refer the 
Bill to the Joint Committee.

SHRI EDUARDO FALEIRO: That 
gives a longer time upto June or July. 
I do not want to create an impression 
that we want to delay it. I have given 
time for the Joint Committee to report 
by 31st March.

MR. SPEAKER: The delay is con
doned in both the cases. Now, the 
Amendments to be moved.

SHRI A. K. ROY (Dhanba:!): I beg 
to move:

That the Bill be circulated for the 
purpose of eliciting opinion thereon 
by ihe 25th June. 1979. (10)

SHRI K. LAKKAPPA (Tumkur): I 
beg to move:

That the Bill be circulated for the 
purpose of eliciting opinion thereor. 
by the 1st June. 1979. (32).

“That tne Bill to provide for the 
speedy trial of a certain class of 
offences, be referred to a Joint Com
mittee of the Houses consisting of 15 
members, 10 from this House, name
ly >—

(1) Dr. H. Austin
(2) Shri G. M. Banatwalla
(3) Professor P. G. Mavalankar
(4) Shri A. Bala Pajanor
(5) Shri H. M. Patel
(6) Shri Balwant Singh Ramoowa- 

lia
(7) Dr. V. A. Seyid Muhammad
(8) Shri B. Shankaranand
(9) Shri Kommareddi Suryanara- 

yana
(10) Shri K. Lakkappa 

and 5 from Rajya Sabha; 
that in order to constitute a sitting of 
the Joint Committee the quorum shall
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be one-third of the total number of 
members of the Joint Committee;
that the Committee shall make a re
port to this House by the 31st July. 
11)79;

that in other respects the Rules of 
Procedure of this House relating to 
Parliamentary Committees shall apply 
with such variations and modifications 
as the Speaker may make; and

that this House do recommend to Rajya 
Sabha that Rajya Sabha <lo join the 
said Joint Committee and communi
cate to this House the names of 5 mem
bers to be appointed by Rajya Sabha 
to the Joint Committee.” (33).

SHRI P. RAJAGOPAL NAIDU (Chit- 
toor): I beg to move:

"That the Bill be circulated for the 
purpose of eliciting opinion thereon 
by the 30th June. 1979.” (101).

SHRI EDUARDO FALEIRO (Mormu-
g£iO): I beg to move:

“That the Bill to provide for the 
speedy trial of a certain class of 
offences, be referred to a Joint Com
mittee of the Houses consisting of 15 
members. 10 from this House, 
namely:—

1. Shri G. M. Banatwalla
2. Shri Bedabrata Barua
3. Shri P. K. Deo
4. Shri V. Kishore Chandra S. Deo
5. Shri Hitendra Desai
6. Shrimati Parvathi Krishnan

7. Shri H. M. Patel
8. Shri Mohd. Shafi Qureshi
9. Dr. V. A. Seyid Muhammad
10. Shri Eduardo Faleiro

and 5 from Rajya Sabha;
that in order to constitute a sitting of 
the Joint Committee the quorum shall

be one-third of the total number of 
members of the Joint Committee;
that the Committee shall make a re
port to this House by the 31st March, 
1979;

that in other respects the Rules of Pro
cedure of this House relating to Parlia
mentary Committees shall apply with 
such variations and modifications as 
the Speaker may make; and

that this House do recommend to Rajya 
Sabha that Rajya Sabha do join the 
said Joint Committee and communicate 
to this House the names of 5 mem
bers to be appointed by Rajya Sabha 
to the Joint Committee.” (102).

MR. SPEAKER: Mr. Faleiro; I have 
cailed you to speak on the Bill.

SHRI EDUARDO FALEIRO: I would 
like to make a few submissions on the 
Bill. My submission is that what the 
Hon. Minister has mentioned—that this 
Bill has the sanction of the Supreme 
Court—is incorrect. The majority 
opinion, which was delivered by the 
Chief Justice, has pointed out that this 
Bill can be fair only if all offenders 
in high places, all people who have mis
used public offices—whether during
Emergency, before Emergency or after 
Emergency—at any time are brought 
within the scope of this Act. What the 
Supreme Court has said is that they 
were powerless because they were 
merely a court and they can examine 
only the legal aspect, but they found, 
in all fairness, that political necessity 
and moral considerations do require 
that there should be no distinction 
between those who have abused
public offices and there should be no 
discrimination against those who are 
alleged to have misused public offices 
d u rin g  Emergency. That is the opi
nion delivered by the majority
of the Judges. Justice Krishna 
Iyer, who has concurred wth the
opinion of the majority has gone
to the point of saying that, even from 
strictly legal canons, there cannot be
any assurance at this stage that, un
less all offenders or all persons who-



283 Special Courts BiU FEBRUARY 28, 1970 Special Courts Bill 284

[Shri Eduardo Faleiro] 
abuse public offices in high places are 
brought within the scope of the Bill, 
there would not be justified grounds 
and strong grounds for challenging the 
Bill, even after it is passed, on Con
stitutional and legal grounds. Justice 
Singhal in fact says that this is against 
the Constitution and wrong, that this 
Bill now brought before the House is 
illegal and unconstitutional.

So, I find that the Bill is discrimina
tory, that the Government has not 
heeded the very wise remarks made 
by the Supreme Court, that the Govern
ment has picked up only certain pas
sages from the majority opinion of the 
Supreme Court, with which they are 
now seeking—I use a strong word—to 
‘mislead’ the House. Therefore, it can
not claim any justification from the 
highest court in the land. This is a 
vindictive measure. Nowhere in the 
world has there been a precedent for 
this type of legislation. Never before 
was there such legislation. Even in a 
neighbouring country like Ceylon, which 
has also witnessed this kind of political 
turmoil and sudden change of Govern
ment, there is only a Commission of 
Enquiry and that also consists of 
Supreme Court Judges. The courts 
that will try the persons who had 
abused their offices during the past 
regime wiil be ordinary courts, and 
there will be no special courts. Only 
in the case of Pakistan, which is under 
a military regime, this type of court 
has been formed. I submit that this 
should not happen in our country— 
what has happened in Pakistan in the 
past and what is happening today, as 
far as action against people of the 
previous regime is concerned. I there
fore say that this is a black BiU which 
is really going to destroy and contri
bute a great deal towards weakening 
our parlimentary institutions which, I 
must admit, at no time have been 
strong. Our institutions are stumbling 
and this will deliver a fatal blow to 
our democratic institutions by bring
ing this kind of a discriminatory Bill 
and making Parliament merely a 
weapon for indulging in vengeance and

vindictiveness against a person no less 
than a former Prime Minister of the 
country.

SHRI PABITRA MOHAN PRADHAN 
(Deogarh): I rise to support this BiU 
because, during the Emergency, for 20 
months extraordinary powers were be
ing assumed by the ruling authorities, 
both political and administrative. So 
many offences of a grievous nature have 
been committed by such authorities 
that if a special arrangement is not 
made to try such cases, those cases will 
go on pending in the law courts for 
decades together. As per legal princi
ples, delay means denial of justice. 
If delay is made in these respects, then 
justice to the nation is denied. Not 
only the Opposition, the then political 
and administrative authorities are very 
eager and desirous to see that justice 
is given quickly, but also the parties 
which are affected by these offences are 
very eager to see that justice is given 
promptly. In other words, I would say 
that the ruling Party, the other parties 
and also the O pposition , the true Oppo
sition—I mean, the Congress-I—are 
eager to see that justice is given very 
quickly. The people at large, the 
janata, are waiting to see that justice 
is given  very quickly. I may say that 
all the people, both the intelligentia 
and the masses, demand and desire 
trial o fsuch offences. It has also 
they all want to know whether those 
political authorities and others who are 
alleged to have committed offences are 
really guilty or not. Under the cir
cumstances, if in ordinary course, 
these cases are tried, as I have said 
earlier, two decades will pass and no 
justice can be given in these cases. So, 
special courts are necessary. It is for 
this reason that this Bill has been 
brought. It is under consideration and 
it needs immediate passage in this 
House. Sir, in the meantime, Commis
sions had been set up and they have 
given their findings; their findings say 
that a great number of offences have 
been committed both by the political 
and the administrative authorities dur
ing the period of Emergency. Also 
from other sources of the Government,
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it has been ascertained that hundreds 
of offences have been committed. There
fore, it is the duty of the Government 
to make arrangements for speedy and 
immediate decisions on these cases, and 
these ‘arrangements’ would mean that 
special courts are to be established. 
For that, this Bill has been brought in 
this House and it is now under con
sideration.

The hon. Member who spoke before 
me said that the Bill had been referred 
to the Supreme Court to get their 
opinion. The Supreme Court has given 
their opinion that constitution of such 
special courts, under the circumstances 
is necessary. Of course, one or two 
judges might have given a difierent 
opinion. But the majority of the judges 
have given the judgment that such a 
Bill is Constitutional and it is neces
sary.

SHRI C. K. JAFFER SHARIEF
(Bangalore North): Unconstitutional.

SHRI PABITRA MOHAN PRA- 
DHAN: So the government is in the 
righl position to introduce this Bill 
and they desire that such a Bill should 
be there in their hands so that the 
nation’s desire can be fulfilled.

With these words, Sir, I support the 
Bill.

SHRI VIJAY KUMAR N. PATIL 
(Dhtilia): I rise to oppose this Bill for 
establishing Special Courts.

My friend has earlier said that only 
two or three Judges have passed some 
remarks. But I would say the refer
ence made by the President to the 
Supreme Court is itself incomplete. I 
■will read out the question:

“Whether the Bill or any of the 
provisions thereof, if enacted, would 
be constitutionally valid?”

That was the question posed before the 
Supreme Court regarding the Special 
Courts. It was not asked:

“Whether it would be necessary in 
the light of the findings of the Shah 
Commission to expedite the matter 
of this trial?”

If that reference had been there, I 
think the Supreme Court’s opinion 
would have been rather different.

Secondly, as my friend, Mr. Faleiro 
has pointed out, when the Supreme 
Court has suggested so many things 
in the note which has been prepared 
by various judges, only those things 
which are expedient are brought before 
the House and others are concealed. 
That is why we have moved an amend
ment for remitting this Bill to a Select 
Committee for a thorough study and 
that amendment itself will show that 
Special Courts, as he has explained 
in his speech, is not necessary.

Secondly, every Bill if referred to 
the Supreme Court for an advisory 
opinion like this, will result in some 
recommendations from the Supreme 
Court which will be the guiding prin
ciples for this Parliament and some
times that will amount to indirectly 
compelling this Parliament to enact 
whatever has been directed by the 
Supreme Court. That means the im
portance of this House as the supreme 
body, as it is calied, will not be there. 
Why I say this is because in the earlier 
reference and in the original Bill 
referred to the Supreme Court, it was 
envisaged that a retired Judge may be 
appointed to act as a Judge of the 
Special Court to which the Supreme 
Court objected and has said that only 
a sitting Judge of a High Court should 
be appointed with the concurrence of 
the Chief Justice of India. That only 
indirectly shows that Judges of High 
Courts will be sitting in some other 
offices to try these cases. Then why 
not try such cases in the High Court 
itself? Jt is only a farce to establish 
these Special Courts under the pretext 
of expediting the matter.

Thirdly I will say that the mover of 
the Bill, Mr. Patel has referred that 
because of the offences committed 
during emergency and the findings of 
the Shah Commission, this is necessary. 
In the original bill it starts like this:

“Whereas the Commissions of
Inquiry appointed under the Com
missions of Inquiry Act, 1952...'*
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It starts with plural, that is, the Com
missions of Inquiry. So, the findings 
of the several commissions, to start 
with just show—I would say that—that 
it is only meant for trying the persons 
who are alleged to be found guilty in 
the findings of the Shah Commission. 
That is to come to an end with only 
Shrimati Indira Gandhi, former Prime 
Minister. We have noticed that right 
from the beginning of the Janata Rule, 
the Janata Party Government has tried 
to convict, to arrest or imprison Indira- 
ji on this or that pretext as they 
could not do so ,. .(.Interruptions). The 
time is yet to prove it. That is why 
you are trying to establish special 
courts. Before that proof, you were 
trying to arrest her once. In 
every session we see that some bill or 
some enactment is there. Last session 
has also witnessed that the Privileges 
Committee’s findings were put to vote 
and punishment was awarded to Shri
mati Indira Gandhi. Here also it is 
meant to punish her by enacting the 
Special Courts Bill

Then, it has been said in Sec. 5,
“If the Central Government is of 

the opinion that there is a prima 
facie evidence of the commission of 
an offence alleged to have been com
mitted during the period mentioned 
in the Preamble by a person who 
held high public or political office in 
India."

Here again it points out to the person 
who held office previously. But, as we 
know the Shah Commission was in
vestigating that and had prepared a 
report about the emergency excesses. 
But, who was the mover of the emer
gency? Our hon. Minister—now Deputy 
Prime Minister, Shri Jagjivan Ram 
was the mover. Then why this should 
not contain the person who held the 
office and who is holding the office? 
Why it should contain only those per
sons who are not in the office at present 
whether in the States or in the Centre? 
That is the pointer which suggests that 
this Special Courts Bill is only meant 
to punish a certain individual under

the garb of expediting the trial and 
punishing the alleged criminals.

Lastly, the Special Courts Bill, I 
would only say, is a political ex
pediency to try to weed out strong 
political opponents whom Janata Party 
thinks that it will be difficult for them 
to avoid from coming to power if
elections are held in the near future 
or after five years? So, by hook or 
crook, before the period is over of 
this Sixth Lok Sabha, this Government 
is trying to punish the so called crimi
nals. Therefore, I will oppose this Bill 
and say that this trial of whatever 
persons who were found guilty by Shah 
Commission or by various other Com
missions which were appointed pre
viously the findings of which show 
that the persons in power are also 
guilty of same offences. So, all of 
them should be tried in regular high 
courts. To conclude I will again say 
that as the combined opinion of the 
Chief Justice of the Supreme Court 
suggested that once if once a case is 
tried in one special court it should be 
transferable to another special court. 
This means the same thing Trial in 
the high court or a special court and 
appointments of a sitting judge also 
points out to the same thing that the 
Supreme Court wants indirectly to 
suggest to you that this is not neces
sary to enact although they have said 
that it is constitutionally and legally 
valid to enact such a Bill. But it is 
not necessary to enact it. Therefore, I 
will say that this Bill should be 
dropped and the course of law which 
will be taken through the high courts 
should be adopted. If such a Bill is 
brought, it should be brought for the 
smugglers of which ®ne of the movers 
of this Bill is himself an advocate.

We found that during emergency 
these smugglers were punished. Of 
course, there were some political 
prisoners, but majority of them—I can 
say of Maharashtra—were smugglers 
and mutka kings who could not be 
punished by the ordinary courts of law 
and only through Emergency, they 
could be punished. Now they ate let 
loose and again there is lot of smugfl-
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ing going on throughout the country. 
Mutka business is going on. These 
persons cannot come within the 
clutches of law and they can afford to 
pay huge amounts of fees to the advo- 
cates. So, the cases remains pending 
In the High Courts and ordinary 
courts against such persons. So, if a 
Bill is to be enacted it should be enact
ed for these persons who are offenders 
of the law of the land and the persons 
who held high office in political life or 
government of-India or State govern
ments should be tried in regular courts. 
With these words, I conclude.

SHRI YASHWANT BOROLE (Jal- 
gaon): Mr. Deputy-Speaker, Sir, I rise 
to support the Bill. To uphold such a 
Bill is not doing any injustice to any
body according to me. The first im
portant point to be seen is that the 
objective of the Bill is simply to ex
pedite the matter. It has been re
portedly told on the Floor of the House 
in a very very loud and emphatic 
manner by the Leader of the Opposi
tion and other members that justice 
delayeS is justice denied.

Sir, we all know that the present 
Criminal Procedure Code and the very 
constitution of the courts. First we 
start with the Magistrate’s court; then 
comes the Sessions Court; then there 
is High Court and the Supreme Court. 
This hierarchy of courts which we have 
fa) the judiciary has been a matter of 
anxiety for us as to how we can cut- 
short and bring to book the guilty per
sons in the shortest possible time. In 
fact, we want to amend our ordinary 
procedures also in order to see that 
justice is expedited as far as possible. 
We are going to seriously tackle this 
question in the very near future and 
til of you will be saying it is better.

Now, Sir, the very fundamental prin
ciple involved is one of giving good 
opportunity to the person concerned, 
namely, the opportunity which is 
Afforded to him in the ordinary course 
o f law by preceding from various 
hierarchy of courts is not denied. It 
Is not denied on account of this Special 
Courts Bill So, I fail to understand

how this BiU can be called prejudicial 
The question is that only one court 
has been out off. That means the 
Sessions Court in which ordinarily thfise 
offences could have been tried. When 
they are offences triable by the Sessions 
Court- they would have been initiated 
in Sesions Court and tried in the 
Session Court. Thereafter one appeal 
would have been there and thereafter 
there is appeal in the Supreme Court. 
We have put in here a provision which 
is very important. Look at that. The 
appeal is not only against the legal 
points but also against facts in the 
Supreme Court. May I ask the Opposi
tion, would they not appreciate the 
point that the facts will be greater 
appreciated by the Supreme Court if 
Supreme Court avenue is available 
where learned judges are sitting to 
appreciate and re-appreciate the 
evidence on which the case has been 
decided by the Special Courts. When 
such a tremendous advantage is being 
given for a person to defend himself 
I see no reason why you should have 
a grudge against this. But their 
inherent attitude which has been there 
is borne out all along by the Congress 
(I) Leader and the Congress party. It 
is the real root cause for their oppos
ing this Special Courts Bill. The 
Special Courts BiU ought to have been 
welcome , even by Mrs. Indira Gandhi 
and the Leader of the Opposition, in 
the true spirit of meatlng out justice 
to the perjgpns concerned, so far as 
this machinery is concerned. But I 
think that the Leader of the Opposition 
has been prompted to say that this Bill 
is nothing but one which has beeti 
brought up on the basis of a political 
vendetta against Mrs. Indira Gandhi 
and the person who have committed 
excesses. (An hon. Member: What is 
wrong about that?) I think if that 
had been the main reason there would 
have been nothing to prevent the 
Janata party to proceed expeditiously 
and bring them to book by special 
tribunals even. We could have definite
ly had special tribunals and Nurem
berg type of trials could have also 
been . held, as was held by the inter
national Tribunals. There was nothing
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wrong at that time with it because 
we were also empowered by the very 
same emergency and MI&A provisions 
which were in existence. We did not 
avail of them. We did not think it fit 
also to avail of them and to proceed 
in a totalitarian manner. On the con
trary, we have appointed a commission 
to look into the excesses and to find 
out prima facie whether there, has 
been existence of any case or not. But 
that opportunity has not also been 
availed of by Mrs. Indira Gandhi and 
other persons who were called before 
the Commission. Have they done it? 
No. They have not even submitted what 
they wanted to say on the evidence 
against them. They have not given 
anything on oath. They have, on the 
contrary, refused the opportunity. 
They were given the option when they 
were told even by Privileges Com
mittee: ‘Well, if you do not even take 
oath, you are at liberty to say it even 
without taking oath; you can state 
before us your possible defence so that 
we can reasonably conduct ourselves.’ 
Now, what was wrong then? May I 
ask him? The oath was not being 
administered. The Committee also told 
her. The Privilege Committee has 
told Mrs. Indira Gandhi and others. 
‘Look here; you can give your explana
tion. If you don’t want to take oath, 
don’t take oath. But say what you want 
to say about the factual position that 
appears against you.’ But, have you 
explained it? What regard have you 
got for the tribunals? What regard 
have you got for the courts? What re
gard have you got for the Privilege 
Committee which is appointed by this 
House?

Therefore, looking to the objectives 
of this particular enactment...

AN HON. MEMBER: and the larger 
objectives of the nation and the people.

SHRI YASHWANT BOROLE: If we 
have got any sense of justice, if we 
really imbibe that spirit, that here we 
are the citizens oi this country who 
want justice, justice should be ex*

peditiously meted out. The only p » -  
caution which is necessary is to see 
that a person ag&inst whom we ax» 
proceeding should not be denied the 
opportunity to defend. Now, let u* 
see what opportunities are being denied.
I shall be educating myself and even 
the House will become educated if the- 
Leader of the Opposition and the per
sons in the opposition kindly explain to 
to us in what way the opportunities 
which are necessary would be denied
1o the persons who are going to be 
tried under the provisions of the 
Special Courts Bill.

Do you not agreewith us that the- 
ordinary procedure which takes long 
long time, should not be followed in 
this particular context?

Can you not differentiate between 
the acts of a decoit and the acts of a 
man in power, who has been trusted 
by the Indian citizens, but who mis
used his own office to suit his own 
interests? Can you not make any dis
tinction between these two things? It 
is from this aspect of the matter that 
this should be taken up as expeditious
ly as possible. Even now the speeches 
made in a West Delhi meeting may 
kindly be looked into where Mrs. 
Indira Gandhi has stated “they want 
to kill me and my partymen." This is 
what you are telling the nation. Is 
it the talk which is to be made? Have 
you tried to give opportunity to the 
Shah Commission to examine the case? 
You said “No, I will not present my
self, I will not speak, I will not give 
out my theory, I will not give out m ? 
details, I will not give evi
dence". Why ? What is the 
reason? When a Special Court Ml 
being appointed, you stoutly oppose it  
On what principle and what grounds? 
Sir, if some persons who have com
mitted excesses during Emergency Ir
respective of the fact whatever party 
they belong to, if they are brought to 
book, what wrong is there? A man to 
power who misuses his power, who has 
a tremendous capacity to destroy the 
basic rights of the humanity, did no* 
mind putting thousands and lakhs ot
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people in jail For what offence? 
Him you ever thought o£ ft? When 
Ifeere was emergency, about one-and- 
half lakh people were behind the bars 
and they were in jail for 19 months. 
What had fallen down on India? What 
had happened to India during that 
time? Have you ever thought about 
it? But when a course has been open by 
way of a judicial court so that you can 
come forth and give the evidence and 
put up your -case—which is a demo
cratic course—you say it is objection
able and highly objectionable. It is no 
use laughing at this matter. Kindly 
take a serious note of it. Have you 
noted the tendency that has been 
growing in the Indian people? When 
the rulers themselves misbehave in a 
particular manner, what kind of co
operation are you going to get from 
the masses of this country? But have 
you given thought to the fact when 
during the emergency excesses had been 
committed in this country, I humbly 
submit, Sir, that it is absolutely neces
sary that such a Court should exist. 
Why it should exist, I will, in brief, 
make my submission. We know that 
the cases linger in ordinary courts for 
a long time and therefore it will require 
at least not less than 10 years to come 
to a decision, at the hands of an ordi
nary court right starting from the 
Magistrate court upto to the Supreme 
Court. Well, it shall be our endeavour 
to see that the courts procedures are 
being followed.

SHRI M. N. GOVINDAN NAIR 
(Trivandrum): You say It takes 10 
years. In the normal course, how 
many cases have taken 10 years? 
How many cases have been pending for 
the last 10 years?

SHRI YASHWANT BOHOL®: Many 
cases. Plenty of cases are pending.

SHRI M. N. GOVINDAN NAIR: Up 
tijl now how many cases are pending?

SHRI YASHWANT BOROLE: Mr. 
Nair, X an* not ready with the figure. 
But whatever it is, I can point it out, 
on the floor of the House if you parti
cularly refer back to the old debates, 
you will kindly recall to your mind

that the inordinate delays, have been 
there in many cases against the citi
zens of India. Mr. Shanti Bhushan 
our Law MlinisLetf had complained 
about this on the floor of this House. 
If you remember very correctly, it la 
true. The question that arises before 
us is whether the Special Courts which 
are sought to be instituted, will be hi 
any way prejudicial to the defence ol 
the accused'. The most important 
point which lies for determination by 
the House will be this. Don’t think 
that you belong to the Congress or that 
I belong to the Janata Party. Cast off 
such ideas and kindly come to a con
scious decision. Is injustice going to 
be perpetrated on the accused persons 
who are going to be tried, by 
virtue of these Special Courts? 
Find out as to how they will lose 
the opportunity, or whether better 
justice will be available, i.e. whether 
judgement will be available according 
to Taw and justice. That is the funda
mental issue. It is a question of linger
ing a litigation and so delays are to be 
combatedi and reduced. We are all 
obsessed with the idea that the cases 
in the courts are delayed inordinately 
That is what we have said here and 
elsewhere. We shall be highly oblig
ed to the Members who oppose this 
particular Bill, if they can say how it 
becomes prejudicial to the defence of 
the persons concerned. Kindly con
centrate on this aspect of the matter 
and convince the House. The House 
shall be with you. It is not that we 
want to do any injustice or we are 
having any predonceived ideas. We 
are open to correction, definitely, if it 
is found necessary; and this House can 
come to another decision also. But 
please don’t go on with a prejudice, 
and don’t go on thinking that nothing 
wrong has been done in this country. 
If you say that nothing wrong was 
done during Emergency, and that 
everything was OK then, perhaps it 
will be an untrue statement, and it 
will deceive the people of this country. 
But if you want to combat all the 
evils that have happened, if you vrant 
to do justice to the particular matter, 
kindly don’t put up the same attitude
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[Shri Jashwant Bo role] 
to-day at least. You can fully support 
this BiU. It you find that there are 
certain delects, they may kindly be 
pointed out. But the object of the 
Bill is a very laudable one; and the 
inordinate delays in booking the 
offenders, which is there in the ordi
nary courts has to be avoided, because 
of the special nature of the authority 
with which these offences have been 
committed. And we have to distin
guish them, on the basis of certain 
standards. We should show that we 
want to meet the grievances of the 60 
crores of Indian people who feel that 
justice cannot be meted out if the cases 
start at the lowest ladder and then 
gradually reach the top level of judi
ciary. If you don’t have any preju
dice, my submission will be that you 
should definitely think on these lines 
and point out what injustice is going to 
be perpetrated against the persons 
concerned, in their putting up their 
defence and how it is going to hamper 
it.

With these words, I support this BiU.

SHRI M. KALYANASUNDARAM 
(Tiru chi rap alii): Mr. Deputy-Speaker, 
Sir, my party generally supports the 
purpose and the wisdom behind this 
BiU, namely, those who are guilty of 
grave offences of misuse of power, cor
ruption and other atrocities during the 
emergency should be brought to book 
and punished. The BiU in its present 
form seeks to raise the trial court to 
the level of the High Court and appoint
ment of judges is left to the Govern
ment, although concurrence of the Chief 
Justice is necessary.

Classification of offence to be refer
red to such courts is left in the hands 
of the Government. The worst part of 
it is that the scheme of the BiU is 
confined only to what happened during 
the Emergency. Why should there be 
a differentiation between the crimes 
committed during the emergency or 
some kind of offences committed either 
before the emergency or in the future 
without emergency.

The credibiUty o f  our people in our 
democracy and in our political system 
has to be restored. Those who were 
found guilty of the emergency excesses 
(had once been punished politically. 
People had thrown them out of power. 
While it is necessary to punish them 
for the crimes, how is it justified to 
confine the BUI only to the emergency 
period. How can the people trust that 
a new Sanjay Gandhi will not come in 
the future? Where is the guarantee? 
It is not a virtue or vice of Mrs. Indira 
Gandhi and her family or the caucus 
that was working around her to commit 
these crimes. Where is the guarantee 
that such things wUI not be repeated 
even without an emergency. Emer
gency, of course, helped them to commit 
these crimes without being question
ed. People cannot go and complain 
immediately. Justice V. R*. Krishna 
Iyer has pointed out that if one takes 
courage and makes a complaint in a 
court, he will be diverted to a jail after 
leaving the court. If one goes through 
the note of Justice V. R. Krishna Iyer, 
one wiU find that he has not found 
fault with the BiU for what it seeks 
to achieve but for what it has failed 
to achieve. He has categorically stated 
that the BiU moraUy fails in discrimi
nating between the offences committed 
during the emergency and either before 
or after the emergency.

If one goes through the history of 
several commissions of enquiries that 
were appointed not immediately alter 
the Independence but when the Act 
came into force in 1952, one wiU find 
that at least 12 commissions of enquiry 
have been there and their reports are 
also there. Some of those who are in
volved in those commissions of enquiry 
are adorning either on the Central 
Cabinet or on the several State 
Cabinets. How can the credibility of 
the people be restored if this is con
fined only to the period of emergency. 
Then this Bill is open to the charge or 
attack that it is done with political 
motive, political vindictiveness, I do 
not want that charge to be levelled 
against this party. J do not want crimi
nals to escape by putting the blaroe on
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the Bill. That 1b why my Party has 
not moved any amendment at the stage 
oI introduction of the Bill. We have 
given notice of amendments to proces
ses. I want this BUI to be a perma
nent measure to deal with any crime, 
either past or future, during or after 
emergency. That wilf meet the ends of 
justice and will go a longway to res
tore the confidence of the people in 
our democratic system, democratic 
administration. The full story of all 
that had happened has not been 
brought out by the commissions of 
enquiry; they were only partially 
brought out. Events connected with 
the working people of this country, 
how they suffered during that period, 
how their houses were demolished and 
how they were attacked, all these 
details have not come out. Only some 
superficial things have come. Some 
of the officials were allowed to escape. 
Those officials who were found guilty, 
only a very few of them, have been 
brought to book. Many of them are 
still there in key positions of the gov
ernment. They must be booked now. 
If necessary service conditions and rules 
may be changed so that they could be 
suitably punished for the crimes of 
collusion with political personalities 
who were in power in that period.

Further, there is n0 real attempt on 
the part of this government, although 
they talk so much against corruption 
and for having a clean administration, 
to examine and remove the causes that 
give rise to such a phenomenon. What 
is the action .they propose to take 
against the big business who were be
hind those political personalities and 
officials who were pulling wires; sanjay 
Gandhi and the officers were only used 
by, the big business. They are scot 
free. They are perhaps supplying 
funds for other political parties also... 
(LMen'uptidns) If you have informa
tion please give it. The big business 
houses' and the multinationals are try
ing to use not only important persona
lities in the Central Cabinet but also 
fiat the States; the World Bank 1% now 
allowed to freely negotiate even with 

State Governments. Where is the

guarantee that such things will not be 
repeated? They made such a serious 
allegation that Shrimati Gandhi was 
having funds in Swiss Bank. I do not 
know. Where is the guarantee that 
the new ministers do not have similar 
bank, accounts. . . (Interruptions).

DR. SUBRAMANIAM SWAMY 
(Bombay North-East): In German
banks?

SHRJ M. KALYANASUNDARAM: I 
do not know—German bank or Swiss 
bank. Details may be available with 
friends like Dr. Sybramaniam Swamy. 
Jokes apart, this is a serious matter. 
It concerns political administration of 
this country. So. I want to appeal at 
this stage to the Prime Minister who 
is a Gandhian to examine whether it 
is right to confine this only to crimes 
committed by a few personalities and 
that too during emergency. If they 
had committed crimes before emer
gency, those things cannot be classified. 
Then you are opening yourself to the 
charge that you pick and choose an 
as per your likes and disfikes you are 
using that power. This will be the 
misuse to bully people from other par
ties. The clause relating to the classi
fication of offences will give room for 
such a criticism. Therefore, the follow
ing are important suggestions—

1. The Bill must be made perma
nent. It should be amended or 
important amendments should be 
accepted and if a better amendment 
can be brought officially by the 
Government, let them bring it to 
make it applicable to all the crimes 
of this nature—both in past, during 
emergency and in the future. That 
wj/1 restore credibility of the people 
in the Bill.

2. When so much talk is going on 
about emergency excesses, why does 
the Government hesitate to bring 
Constitutional amendments to remove 
the Article which gives power for 
the declaration of internal emer
gency? That shows that they are 
not opposed in .principle to ease* 
gency.



299 Special Court* BUI FEBRUARY 28,1979 Special Court* BiU $00

{Shri M. Kalyanasundaram]
3. My amendment is with regard 

to the appointment of judges. Clause 
3(2) says—

*‘A Special Court shall consist 
of a sitting Judge of a High Court, 
nominated by the Central Govern
ment with the concurrence of the 
Chief Justice of India.”

This is an eye wash. The name wiU 
be proposed by the Government and 
how can the Chief Justice disagree? 
No doubt, it will not be a nomination.
I propose that the Chief Justice may 
nominate. At least accept this amend
ment that the judge must be nominat
ed by the Chief Justice.

4. Clause 5 (2) says—
“Such declaration shall not be 

called in Question in any court.”
When the power to classify the offen
ces for reference to the Special Court 
is vested with the Executive—Execu
tive means the Home Minister of the 
Government— single man gets that 
power, why should they object to it? 
If there is some discrepancy, why 
should they not give opportunity to 
cases in a court and that will not be 
the court below the rank of Supreme 
Court. It cannot be taken to any other 
court.

I do not want to take much of the 
time. I appeal to the Government to 
reconsider the whole thing and bring 
suitable amendment for putting this 
Bill as a permanent measure in our 
statute book.
16 fas.

«r<> fpwft ta* : arof**

f*RT 3fT t $ t  |  *ft isfrrr v t  im fv r  sfcft

Hff WtVT HT | t STtfRT 3
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& warn wflWt •
J t  w r r o t a t u t
4Ntt m m  % v m  t  ft
vr*m  *  * & * rw  fa*

I  tlk m m  ♦ flww,

tftK mitt 
«ft im w tpjjif nffar 1 1  
irnnff *i?t wuro w t Tt %wr itv  
I  i

w  *w< f|
irrt $ % ww
wtttff tar *rfiph

“Public offenders are not a pecu
liar feature of the Emergency but 
has been a running stream for long 
and bids fare to flow on, sometimes 
subtenJaneously, sometimes gushing 
through a mountain gorge. There
fore a corrupt continuity cannot be 
cut up without better justification.*'

vflratf t  «rw fnr fwihr *rararar
# srnrtrPT «p fTRper *  mx |  at gjf 
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The crucial test is, all power is a 
trust.
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“It is common knowledge that 
currently in our country criminal 
court** ex^el in slow-rootion. The 
procedure is dilatory, the dockets 
are heavy, even the service of pro
cess is delayed and still mo** «*•*■ 
perating, there are appeals upon «p* 
peels and revisions and supervisory 
Jurisdiction*, balito* and baidWnf 
speedy term|a«tto» of proeecuUoo*. 
not to speak U  the ««ntrtbutii» *o 
detoy to  the Administration itss«
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by neglect of the basic necessaries 

•of the judicial process/’
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Justice in haste goes justice waste.
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fir̂r ̂ f fm 11 nftfaQ aft  frd'fNmnr 
inter 14 v 

firaftriwtiR sf̂r  i qir
iw|«

xrapftfiit vt w%

m  w?fT % fv ̂r*R̂r # ̂  irjr % 

 ̂«nwwf wi»< 'JRW vtvrt wk
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“Whether an enactment providing 

for a special procedure for the trial 

of certain offences is or is not difr 
criminatory and violative ot Article
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faro m ft
14 must be determined in each case 
as it arises, no general rule appli* 
cable to all cases can safely be laid 
down. A practical assessment of the 
operation of the law in the particu> 
lar circumstances is necessary.”

“In its verdict delivered on Febru
ary 27, 1952, the Court by a majority 
of four to three, upheld the Saurash- 
tra State Public Safety Measures 
(Third Amendment) Ordinance, 1949, 
on the ground that the special pro
cedure perscribed was less discrimi
natory.”

H t  i  r r. ?> Jfr^rr % fa  finatft *sr wr 
? 5fnprr ?rarcr | fr ̂ t?tt vcvr ?r£ qrvra

T$t 1 1  VTTfTar̂  * ^  *fWfT £ i

s *|ff  ^  ^  1 4  1 9 6 0  * F t  tp p
^ 5TTTT ^ 4  dftnfe Irtrt «Nr< 

e i h v f e v  n f f  f c t o r  6 0 0  ^ t r x t  s f a  a w t t  
«ft sftr ?rarr ^ $ WRto *f

*nrr t

fprft 4'lPhWH *Pt€
w i f m  f w  *r c i  1 1  * ? f r  s n w  ^

WRT ^  ITf «ft I

"A Commission has been appointed 
on March 31, 1978 by the President, 
Mr. J. R. Jayawardene, to enquire 
into the ‘excess’ and abuose of 
nower by the previous* Government.”
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SHRI B. C. KAMBLE (Bombay 
South-Central): So far as the central 
objective of this Bill is concerned, I 
perfectly agree that there should be 
speedy trial of these offences, but so 
far as the provisions contained in the 
Bill are concerned, I humbly submit 
that this Bill will not be free from 
constitutional attacks.

I am aware that the Bill was refer
red to the Supreme Court for its opin
ion, and the opinion has been obtained. 
Still, that opinion may not be helpful 
in the determination of the constitu
tional validity of this Bill. I am afraid 
that a political revolution came out of 
a judgement of a High Court, and that 
is why the Janata Party is now in 
power. Therefore, when this Bill is 
enacted and several cases came up, J 
am afraid another political revolution 
may come up out of the judgments 
that may be delivered, in those cases. 
Therefore, only from the point of view 
of constuttonality I am raising certain 
points, and the Government may give 
due consideration to them.

My flrst submission is this. I have 
gone through the opinion of the Sup
reme Court, That is, alter all, an 
opinion, that will not be binding even 
upon those Very Judges who have A®" 
vered the opinion. Under the Coft#8* 
tution we ha?ve the Union
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the State judiciary and the subordinate 
judiciary. So long as there is no 
amendment of these three categories, 
I am afraid there cannot be any kind 
of variation in the kinds of courts 
which are to be set up. The Supreme 
Court Judges have given the opinion, 
aad that is the right opinion, that so 
far as Parliament is concerned, it has 
the power, it can give powers to courts, 
withdraw powers from them, and can 
set up courts. That is true, but what 
kind of special court is it going to be? 
Will it be a special Supreme Court or 
a special High Court or a special sub
ordinate court? And here is likely to 
be a constitutional blunder, because 
what is proposed in the Bill is that a 
High Court Judge will be appointed, 
and he will be deemed to be a Sessions 
Court. Jt is a contradiction. There
fore, let the Government think a 
hundred times over this. It will have 
to be equivalent either to a High Court 
or a subordinate court. The moment 
it is a subordinate court, it falls with
in the jurisdiction of the State, that is 
to say it will have to be dealt with by 
the Chief Justice of the respective 
High Court and the concerned State 
Government

Secondly, if this court is deemed to 
be a Sessions Court, according to the 
Criminal Procedure Code, only the 
Sessions Court is competent to try cer
tain cases including those under section 
302. Unless there is some amendment 
of the powers of the Supreme Court, 
the High Courts and the sessions Courts 
in the matter of such sessions trial, I 
cannot see how a Sessions Court can 
also be termed a High Court just be
cause a High Court Judge is being 
appointed.

So far as the territorial jurisdiction 
Is concerned, this Bill is completely 
silent about the territorial jurisdiction. 
If a High Court judge is to be appoint
ed, I would say, the High Court has 
the jurisdiction over the territory of 
!be State In this Bill and even in the 
previous Bill which became an Act, 
emending the Criminal Procedure Code,

there is no territorial jurisdiction 
specified.

As regards the declaration of a- 
prima fade case, it is a new element 
which is being introduced. You file 
a first-hand-repoart and you file a 
chargefcheet. What do you mean by 
declaration of a prima facie case ? That 
means, you are becoming a judge, this 
Parliament is becoming a judge. It is 
for the judiciary to determine whether 
there is guilt or no guilt. So, the coo* 
cept of declaration of a prima facie 
case is not a good concept. It will go 
against the judicial concept and, there' 
fore, that must be given up.

So far as the appointment of a High 
Court judge is concerned, the under* 
lying principle in the Constitution 
throughout is that there is single 
judiciary—it is all connected—the
Union judiciary, the State judiciary 
and the subordinate judiciary. It Is one 
sngle judiciary for the oneness of the 
nation. That is what the Constitution 
makers have done. Now, the under
lying principle is that this is the con* 
sultation only, not the concurrence. 
If you will accept the principle Of con
currence, it will go very hard against 
you. in future, in making future ap
pointments. Therefore, don’s change 
the very concept underlying the prin
ciple which is embodied in the Con* 
stitution. Consultation may amount to 
concurrence or consultation may be 
such that it may be binding. There* 
fore, the underlying principle embodied 
in the Constitution should not be done 
away with. Otherwise,, the Govern* 
ment will have to repent for disturb
ing this principle.

So far as the rule-making power Is 
concerned, so far as the carrying out 
the purposese of the Act is concerned, 
it should be vested in the Government. 
But so far as the smooth functioning 
of the special courts is concerned, the 
rule-making power should be vested 
in the Supreme Court. To burden 
the Supreme Court with the nUeu.
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making power is to transfer the res
ponsibility of the Government over the 
head of the judges of the Supreme 
Coart.

These political matters arise simply 
because there is no law which will 
give punishment for the breach of the 
'Constitution. I would plead otherwise. 
X will not say that such an Act should 
be a permanent Act. I would say that 
you bring a Bill which will provide 
punishment for the violation of the 
Constitution.

This Bill has been reduced to a docu
ment which does not deserve any res
pect. If you want it to be respected, 
then such a Bill should be brought for
ward.

Lastly, I have given notice of some 
amendments and I will make submis
sions on the amendments later on at 
an appropriate stage.
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MR. DEPUTY SPEAKER: T hebe*. 
Member will continue tomorrow. The 
House stands adjourned till 5.00 p.m . 
today.

16.30 hrs.

The Lok Sabha odioiurned till Swea
tee* *t  the Clock.


