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(v i) Supply of pood grains to Bang
ladesh

SHRI JYOTIKMOY BOSU (Dia
mond Harbbour): During the Prime
Minister Shri Morarji Desax’r, recent 
visit to Dacca a commitment was 
made to supply Bangladesh 2 lakh 
tonnes of foodgrains

There is widespread draught con
dition in pangladesh and famine
conditions are fast appro u lung
there. It would be our moral duty 
and obligation that we do our best 
to help the people of Bangladesh m 
this crucial situation particularly 
when we have big buffer stock and 
the harvest had been very good. In 
fact in many places there is not 
enough place to keep the foodgrains 
harvested this? year.

The President of Bangladesh, 
Ziaur Rahaman has sent a fresh 
message to the Prime Minister to 
send foodgrains expeditiously to tide 
over the terrible shortage that they 
are facing. I also understand that 
the Bangladesh Food Minister Shri 
Abdul Momin Khan, who arrived 
here yesterday has handed over this 
message t0 the Prime Minister. He 
also intends to discuss and work out 
the follow up measures to be taken 
this, context. The House would no 
doubt will join me in supporting that 
either we make a gift of the food- 
grainy or give it at a token price since 
the economic condition of Bangladesh 
due to various reasons is in turmoil 
and per capita income there is very 
low.

I also apprehend some invisible 
third hand are working to undo the 
food relations between us. Some 
western nations are working at it 
and trying to push in their food
grains instead. If we fail to help 
them at this critical hour, it is not 
only that it will be highly improper, 
but we shall be doing a positive dis
service to ourselves. I would urge 
upon the Government to accede to 
their request as best as possible.

MR, SPEAKER: Now, the House 
stands adjourned for lunch.
13.05 hrs.
The Lok Sabha adjourned for Lunch 

till Fourteen of the Clock,

The Lok Sabha re-assentbu’d afte> 
launch aeneti mtnutes past Fourteen 

of the Clock.
JMn. Df.puty- S /eaker m the C/tai**] 
SPECIAL COURTS BIL* —cont.i,

MR DEPUTY SPEAKER: Now we 
yo on with the consideration of the 
amendments to the Special Courts 
Bill.

SHRI HARI VISHNU KAMATH: 
Yesterday I was on my legs on a 
point of order (Interruptions), 1
raised a point of order under Arti
cles 143 and 108 read with Rules 
100, 101 and 102 of the Rules of 
Procedure. Now Sir, my sole ob
jective in raising this point of order 
is to ensure not merely, not just the 
expeditious passage of this import
ant and vital legislation, vital for 
democracy in our country but the 
most expeditious establishment of 
Special Courts well before the anni
versary of that blackest day in free 
India’s history, June 25, and it will 
be an act of divine justice or nemesis 
if the Special Courts are setup well 
leioic* .June 25, 1979, before the next 

month-end, and I am sure, those per
sons, young and not so young, Who 
have been convicted who have been 
indicated by the Commission of 
Inquiry the Shah Commission and 
other Commissions, and who have got 
a guilty conscience of having com
mitted excesses during the Emergency, 
now that they have gone on the ram
page again in New Delhi, some parts 
of New Delhi. Into that I do not wish 
to go. X do not elaborate that, it was 
debated only yesterday X do not 
want to dilate on that point.

I waited till the Home Minister 
moved the motion for consideration. 
I had half a mind to raise the point 
of order earlier, but I thought I wouipt 
wait for him to move the motion
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because now I have got an inkling 
with regard to the Government’s 
mind on these amendments which 
have been passed by the Rajya Sabha 
and now have been recommended for 
consideration by this House.

We have come so far. The Lok 
Sabha passed the Bill on the 9th 
March and sent it to the other 
place. They passed the Bill, I sup
pose before they adjourned for their 
recess, the summer recess. I do not 
know what you call it or the spring 
recess and then it has come back to 
us with certain amendments. Now, 
the question before the House is: 
where do we go from here, and how 
do we go?

I am afraid that if the amendments 
adopted by the Rajya Sabha unci now 
moved for consideration by this 
House by the Home Minister yester
day, are adopted by the House in 
toto, then this House and Parlia
ment will be giving on a platter a 
golden opportunity for those mischi
evous elements, anti-national, anti
democratic elements, to approach 
or move the Supreme Court once 
again, challenging the validity of 
this Bill as amended by the Rajya 
Sabha Why do I say so?

The Government had referred to 
the Supreme Court—I am quoting 
from the Advisory Opinion's text 
which I have got—special Reference 
No. 1 of 1978 under article 143, 
Clause (1 ), of the Consltution of 
India, regarding the Special Courts 
Bill. This was referred by the 
Government to the Supreme Court 
last year, and the Supreme Court 
gave its Advisory Opinion on 
December 1 , 1078. I do not wish 
to tire the patience of the House by 
reading in exteruio from the judg
ment, but the last page, the lost 
naragraph of the advisory opinion 
is very relevant, very important and 
very appropriate to what I am going 
to make out shortly.

The Advisory Opinion, the last bit 
o f it  read* as follows:

•‘The classification yiovided in 
Clause 4, sub-clause (1 ) of the 
Bill ”

—as it then was When the Bill 
came before the Hout»e, it became 
Clause 5 1 am reading that Clause 
now as it came before the House, as 
it went before the Rajya Sabha also. 
It has been amended now by the 
Rajya Sabha.

Clause 5 (1) reads as follows*

‘ It the Central Government is of 
opinion that there is Prtn * jatxe 
evidence of the commission of an 
offence alleged to have been com
mitted during the period mentioned 
in the Preamble hereto. . .

-~oi this Bill—

. by a person who held high 
public office or political office in 
India, and that in accordance with 
the guidelines contained in the 
Preamble hereto, the said offence 
ought to be dealt with under this 
Act, the Central Government shall 
make a declaration to that effect 
in every case in which it is of the 
aforesaid opinion ”

What did the Supreme Court say 
about this Clause? I quot \

“The classification piovided tor 
m Clause 4 sub-clause fl) of tho 
Bill is valid—mark the words ~ 
is valid—to the extent to which

— 1 am reading vety slowly deli
berately and purposely so that those 
who are interested may listen atten
tively—

“ the Centra] Government is 
empowered to make a declaration 
m respect of offences alleged to 
have been committed during the 
period of Emergency by persons 
who held high public or political 
offices, in India..**
—Now comes the gist and the most 
important part of that opinion—
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[Shri Hari Visnnu Kamath]
"... Persons who are alleged to 

have committed offences prior to the 
declaration of Emergency cannot. . ”
—I repeat, cannot—

“. . validly be grouped along with 
those who are alleged to liavu com
mitted offences during the period of 
Emergency. It is, therefore, not 
competent for the Central Govern
ment to make a declaration under 
Clause 4 sub-clause (1 ) of the Bill 
in respect of persons who are alleged 
to have committed offences between 
February 27, 1975 and June, 1975.”
Even the persons involved in the 

commission of offences during that 
short period, from February 27, 1975 to 
June 1975, as it was, as the period was 
as mentioned in my hon. friend and 
t« Ueague's Shri Ham Jethmalani’s KjIV 
even such persons could not be prose
cuted under that Bill, under the Bill 
as it went to the Supreme Court and 
therefore, they said that persons 
involved in the commission of offence? 
only during the period of Emergency, 
from June 1975 till as long as the pro
clamation of Emergency was in opera
tion, those persons could be prosecuted.

Now, what has the Rajya Sabha 
done? Unfortunately for us, what has 
the Bajya Sabha done? Because of the 
peculiar composition of the Rajya 
Sabbha now we have to knowhow to 
the Rajya S?hiia every time.

SHRI K. P. UNNIKRISHNAN 
(Badagara): What is peculiar?

SHRI HARI VISHNU KAMATH: I 
did not mean it in a derogatory sense. 
Being a young man, he jumped at the 
first word. I did not mean the pro
priety or constitutionality of it, but 
just a fact of life.

Because of that composition, you 
may remember, Sir, that last year this 
House kowtowed to the Rajya Sabha 
and passed that Constitution (Amend
ment) Bill, as it came from the Kajya 
Sabha. Now for the second time, we 
are faced with a similar situation. But

I am afraid that if these amendments 
are adopted by this House, the Gov
ernment will lond itself in a serious 
contretemps or a legal quandary, be
cause the Dp.nUm given by the Sup
reme Court is categorical, definite and 
there is a) amo'guiiy about *t I <**ter 
to the amendments particularly the 
two amendments, I am not bothered 
about the three amendments made 
by the Rajya Sabha out of the five 
that have been made, that is to say, 
Amendment No. 1 to the Preamble 
and the amendment No. 3.

How does the amendment no. 1 read?
“And whereas all powers being a 
trust, and holders of high public or 
political offices are accountable for 
the exercise of their powers in all 
cases where Commissions of Inquiry 
appointed under the Commissions of 
Inquiry Act, 1952 or investigations 
conducted by Government through 
its agencies disclose offences com
mitted by such holders’*

I am not against the spirit of it. But 
a similar or the same question was 
raised in this House by some hon. 
members here that it should included 
in this Bill and the hon. Minister for 
Home Affairs then made the position 
of the Government clear by saying, 
“This is outside the scope of the Bill. 
We will bring forward another Bill. 
This cannot be included in the Bill. It 
is only for a specific purpose, for 
Emergency offences. We cannot include 
it in this Bill”. This is what he said, 
if my memory serves me a right.

Now, the Government has accepted 
this amendment in the Rajya Sabha 
for reasons best known to them. After 
having made out clearly their position 
in the Lok Sabha, they accepted the 
amendment in the Rajya Sabha. You 
see the wording of the amendment. It 
is an all-time amendment. It does not 
use the past participle. It says, “dis
close offences” . The original Bill used 
the word “have disclosed offences'*. 
That means, “in the past” . The amend
ment adopted by the Rajya Sabbha 
says “disclose offences*'. I do not know
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whether it refers to the present or to 
the future, not to the past. It says, 
"disclose”, not “have disclosed” . It is 
vague to that extent. I do not know 
if it is a slip of the pen of the hon. 
member who moved that amendment. 
I do not know what exactly lie means. 
The hon. Minister accepted the amend- 
ment in the Rajya Sabha. Let him 
clarify it.

I am not against the two amend
ments with regard to the nomination 
of the Special Court judges. That does 
not alter the Bill. There is, however, 
amendment No. 5 which is a more 
serious amendment and more destruc
tive of the Bill. It says:

‘That at page 2, line 34, the words 
“during the period mentioned in the 

Preamble hereto” be deleted’.
How does it read then? The whole 
thing becomes a jumble. If this is 
included in the Bill, the entire Bill 
becomes a jumble, an incoherent 
jumble because in the first paragraph 
of the Preamble, the Bill refers only 
to a particular period. That is un
affected. Then, suddenly, this has been 
smuggled in. There is an amendment 
to the Preamble, after the fourth para
graph of the Preamble, an omnibus 
amendment, with regard to the Com
missions of Inquiry—past, present 
and future, perhaps. But the more 
serious amendment with which we 
should concern ourselves is the amend
ment to Clause 5. Clause 5, as it 
is, reads as follows:

“If the Central Government is of 
opinion that there is priria facte 
evidence of the commission of an 
offence alleged fo have been com
mitted during the period mentioned 
in the preambble hereto b^y a per
son....”

But the amendment says, the words 
“during the period mentioned in the 
Preamble hereto” be deleted. If this 
is adopted, where do we stand? The
clause says, “ ___ by a person who
held high public office” . When, where 
and how. Nothing is mentioned. Any 
time, past, present and future.

m .  DEPtmr-SPEAKER: But the 
Preamble is still there.

SHRI HARI VISHNU KAMATH: 
But what do we do here? Is that also 
omitted there? That is not omitted. 
The Preamble stands.

MR. DEPUTY-SPEAKER: That is
what I say; the Preamble stands.

SHRI HARI VISHNU KAMATH: 
You are helping me, Sir. I am thank
ful to you for your intervention. The 
Preamble stands, restricting the action 
by Government to the period of Emer
gency. Is it not?

MR. DEPUTY-SPEAKER: By the 
removal of this sentence in Clause 5, 
does the Bill get affected? That is my 
question.

SHRI HARI VISHNU KAMATH: 
Yes; because of the Supreme Court’s 
advisory opinion, it is not competent. 
Some one else may—I do not say ‘will’ 
but ‘may*—go to the Supreme Court 
challenging the validity of the new 
Bill. These two amendments impart 
a new composition, a new complexion, 
a new character, a new substance, to 
the Bill Therefore, it is a ’Jill essen
tially different from the Bill which 
was brought before this House. The 
Bill as amended by the Rajya Sabha 
is different from the Bill which was 
brought before the House___

PROF. P. G. MAVALANKAR: The 
House was competent to pass that 
legislation.

SHRI HARI VISHNU KAMATH: 
The Supreme Court held that the 
House was competent to pass that 
legislation.

My knowledge of the law and the 
Constitution is rather meagre. But* 
even so, I am afraid that, if this Bill 
goes to the Supreme Court—I do not 
say that they will but they may—they 
may hold it as invalid, and it will 
drag on for months and months with 
protracted proceedings.. . .  (Interrup
tions) Therefore, Sir, I would recom
mend to the Government and to this 
House—right, left and centre—I
would urge them, to ponder over this 
Issue.
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[Shri Hari V ishnu K am ath]
N ow , i f  w e  d o  not accept the 

am endm ents as adopted by th e  Rajya 
Sabha, w here do w e  stand? H ere rules
100, 101 and 102 com e into opera
tion ..

ME. D E PU TY -SPE A K E R : AH
these points, y ou  can m ake w h en  you  
speak on  the Bill.

SHRI H ARI VISH NU K A M A T H : 
This m ust be decided first. L et the 
Governm ent m ake it clear t o  the 
H ouse w hether they insist on  the 
House accepting these am endm ents 
because, fo r  som e M em bers, fo r  a l
m ost a ll o f  us, votin g  w ill depend on  
the G overnm ent’s attitude.

U nlike a Constitution A m endm ent 
S ill , here, article 10B o f  the Constitu
tion does n ot m ake it im perative o r  
obligatory  fo r  the L ok  Sabha to  accept 
the am endm ents o f  the R ajya  Sabha. 
In  the case o f the Constitution 
A m endm ent B ill, last year, w e  had to 
accept that w illy -n illy , m ore nilly 
than w illy . Otherwise, it w o.ild  Iiovf 
fa llen  through— the F orty -F ourth  
Constitution Am endm ent Bill. The 
L aw  M inister is here; he also felt 
unhappy about it. But w e  had 
to  accept it; there w as no 
other go But here, in the 
case o f  an ordinary Bill, there is 
n o  such obligation. H ere rules 100,
101 and 102 com e into play, com e  into 
operation. Those rules p rov id e  that 
y o u  m ay accept an am endm ent or  
amendments. Please read the rules...

MR. D EPU TY-SPEAK ER: I  have 
already read them.

SH R I H A R I VISHNU K A M A TH : 
Both, singular and plural are used. 
R ule 100 read*:

" ( 1)  &  a m ofion  that th e  am end
m ents be  taken in to  consideration 
is cataried, the Speaker shall put the 
amendments t o  the H ouse in  such 
m anner as h e  thinks m ost conven
ient fo r  their consideration.

( 2)  A n  am endm ent relevant t o  
the subject m atter o f  an am end
m ent m ade b y  the C ouncil can  be

m oved, bu t no fu rther am endm ent 
shall b e  m oved  to  the B ill unless 
it  is consequential upon, o r  an  al
ternative to, an am endm ent m ade 
by  the Council.”

R ule 101 reads:
“ T he House, i f  it  agrees t o  the 

am endm ent m ade b y  the C ouncil, 
shall send a m essage to  the Coun
cil, to  that effect, but i f  it dis
agrees w ith  that am endm ent o r  p ro 
poses further am endm ent o r  an a l
ternative am endm ent, the House 
shall return the B ill o r  the B ill as 
further amended to the Council 
w ith  a m essage to  that effect."
The last one is  the m ost vital. R ule
102 reads:

‘ If the Bill is returned to the 
House with a message I'-Jl *he 
Counril insists on an amendment or 
amendments___”
Because, it is upto us to  accept tw o  

o f  the am endm ents and not accept 
the other tw o  amendments.

“ — W ith a m essage that the 
C ouncil insists on  an am endm ent o r  
am endm ents to  w hich the House 
has disagreed, the House shall bbe 
deem ed to  have finally disagreed as 
to  the am endm ent or  amendments.** 
A t  that stage Art. 108 com es into 
p lay . .
MR. D E PU TY -SPE A K E R : Join t

session. B ut w hat is the point o f  
order? Y ou  are on ly  explaining the 
procedure w hich w ou ld  have to  b e  
adopted.

SHRI H A R I VISHNU K A M A T H : I  
want this to  be  m ade clear w hether 
this BiU is a B ill different from  th e  
B ill adopted b y  the House. I  waftt it  
to  b e  m ade clear w hether the B ill as 
brought be fore  the H ouse w ith  th e  
amendments from  R ajya Sabha win 
b e  9 B ill different from  th e  one pas
sed b y  tfcrijr H ouse in  M arc!h.'St that 
be  so, wffii 'the governm ent b e  averse 
to a  join t sitting 0f  the House to  pass 
the BiG?

M R. D E PU TY -SPE A K E R: That
com es later. That Is, .wily, a  m atter « f  
procedure.
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PROF. p . G. M A V A L A N K A R ; We 
want to  know  w hether this is an 
am ended B ill or a new  Bill.

SHRI KARI VISHNU K A M A TH :
Joint session isso-c be t.i'rcn up 
later

THE MINISTER OF LAW  JUS
TICE AND COM PANY A FFA IR S 
(S URI SHANTI B H U SH AN ' ‘Trc 

hon M ember from  Hoshangabad has 
un ited  the attention o f the House to 
tw o  amendments w hich have been 
passed in the other House so fa r  as 
the piesent Bill is concerned— 
that is, am endment No. 1 and am end
m ent No 3, one m aking a change in 
the Pream ble and the other deleting a 
pai tic alar clause from  clause 5, na- 
ihely, during the period m entioned 
in the Pream ble thereto, i e the period 
o f  em ergency. The hon. M em ber has 
also cast som e doubt that since the 
Supreme Court had said that the B ill 
as it was considered b y  the Supreme 
Court in its then form  was all right 
and the seal o f approval o f the Sup
rem e Court had been given to  that 
Bill, it is a vita l m odification o f  that 
B ill and, therefore, the legality o r  the 
constitutionality o f the B ill w ith the 
present amendments w ould  be in 
doubt He also asked what is the at
titude o f  the governm ent in  regard 
to these amendments.

So far as the attitude o f  the gov
ernm ent is concerned, these tw o  par
ticular amendments have been accept
ed  b y  the governm ent in  the other 
House. T herefore, consistent w ith the 
position which the G overnm ent has 
taken in  the ether House, it w ou ld  not 
be possible four the governm ent to 
take up a different position. Having 
taken up one position, the G overn
m ent Wifi adhere to that position and, 
therefore, w ou ld  aceeipt these amend
ments evert' in  this House now  and 
w oultf a o t  go  to  a joirrt session  s o  far 
as these amendments are concerned.

S o  fa r  the d<?ubts expressed b y  
Che hon. M em ber from  Hoshangabad 
atp concerned, X w ou ld  say in  a  w ay 
,{here i* jtaproyem ent in  the B ill

this amendment in  4h* sense that

although the m ajority had upheld the 
classification, even o f  offenders hold 
ing high public offices into tw o sub- 
clauses namely, those w ho com m itted 
offences during the period o f  em er
gency and those holders o f  high offi
ces w ho m ight have com m itted offen
ces outside the period  o f  em ergency, 
but they had upheld the same because 
there are classes and classes. First 
o f all, the first classification is am ong 
persons w h o occupy high offices and 
com m it offences and then other per
sons w ho do not occupy high offices 
and com m it oflences So far »s this 
classification is concerned the reason- 
abJeness o f this classification has been 
upheld not only by  the m ajority o f 
the Supreme Court but also by  
Mr Justice Krishna Iyer. In. 
fact, Mr Justice Krishna Iyer has 
gone and m ade som e observations to  
the effect that this classification is not 
enough, namely, further sub-classifi
cation is doubtful as to whether It ife 
constitutionally perm issible because 
he has painted out particularly on  
pages 7 and 8 o f his opinion. H e has 
said h'olders o f high public offices 
can certainly constitute one class but 
what difference does it m ake w hether 
they com m it offences during the em er
gency or whether they com m it offen
ces without there bein g any em er
gency ...........(Interruptions) Once the
class o f people has been established—  
holders o f  high public offices, Mr. 
Justice Krishna Iyer was inclined to 
the v iew  that this further sub-tlassi- 
ftcation m ay n6t b e  quite desirable, 
proper and even constitutional, and 
he said it m ight verge on uneottsti- 
tutionality. Therefore he opined that 
the sam6 quick procedure o f  special 
courts should be permissible and 
should be Applicable in respect o f 
offencea com m itted by  holders o f  
hiRh public office whether they com 
mit offences during the perirtd o f 
Emergency or they com m it offences 
even subsequent to the period  o f em - 
eiftency But, yet, he said that even 
thoucrh lie ha<* doubts, on subsequent 
consideration etc. h e  felt that there 
could be justification eVen for  thu 
sub-classification and he would not 
that basis
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[Shri Shanti Bhushan]

It appears that those who moved 
this amendment in the other House 
picked up this cue from Mr. Justice 
Krishna Iyer’s judgment and said 
*well all right. Why not apply the 
same procedure for offences committ
ed by the holders of public offices 
whether the offences are committed 
during the period of emergency or 
after the period of emergency if the 
offences are committed by the people 
in similar authority.' That was ac
cepted. That was done by adding 
something to the amendment to the 
Preamble and then by deleting these 
words, limiting words, during the 
period referred to in the Preamble. 
The Government accepted this posi
tion and said ‘all right, if you want to 
enlarge the ambit of this Bill on Spe
cial Courts* we have no objection. 
Having taken up that position in the 
other House, Government is not going 
back from that position and it has no 
objection. It is another matter that 
the interpretation of the addition, of 
this additional Preamble and the de
letion of these words, would necessa
rily lead to that conclusion or, in 
substance, leave the Bill untouched. 
There may be a controversy in regard 
•to that. If a view is taken, even after 
the deletion of the words from clause
5 and even after the addition of ano
ther Preamble substantially the old 
position remains, Such reference to 
that Preamble is still there. Emergency 
is referred to in the Preamble. So, 
even after the deletion of these words 
from Clause 5, the position still re
mains that this talks about the offen
ces committed during the period of 
emergency. That may be the possi
ble view. If that view is taken, then, 
substantially the original bill stands. 
On the other hand, if, after this 
amendment, a view is taken namely 
that this is not confined to offences 
committed during the period of 
emergency, so long a# the offences 
are committed by the people in high 
authority, these will apply to offences 
which are committed even outside the 
period of emergency and so, the pro

cedure of the Special Courts will still 
be applicable. No harm. But, so fat 
as this classSiflcation is concerned.... 
(Interruptions).

SHRI HARI VISHNU KAMATH: 
What would you say to this? The 
Supreme Court has held a view that 
it is not quite competent—the Gov
ernment is not competent.

SHRI SHANTI BHUSHANf No, no. 
That is the language. But it does not 
mean that. It does not say that Sup
pose the same procedure is applied 
by the Special Courts to offences com
mitted by everybody. The Supreme 
Court could not have said that we 
could not do that. There will be no 
classification at all in that case and 
there would be no discrimination at 
all. Even outside the period, the 
offences committed by the ordinary 
people will go to the normal courts. 
But for the offences committed by 
the people in high authority, there is 
no justification for them not to go to 
the Special Courts because there is 
need for a quicker trial of those peo
ple in high authority. In that case, 
this classification has been upheld. It 
is another matter to say that the 
Supreme Court by a majority has 
further upheld the sub-classification, 
namely, ‘All right, if you want to fur
ther classify and say that even among 
the holders of high offices, in respect 
of persons, who have committed o f f i 
ces during the period of emergency 
and the persons who have committed 
offences outside the period of emer
gency they were willing to uphold 
the classification also! But, the Cons
titution does not make it obligatory 
that you must classify that. You can 
treat in the same way various clauses 
and apply the same procedure. To 
that, there cannot be any objection. 
That is why Mr. Justice Krishna Iyer 
was inclined to find an objection to 
the sub-classification by saying *what 
is the distinction of a person in high 
authority commits murder during 
the period of emergency and a person 
in high authority Who commits it out
side the period of emergency.’ What 
is important is quicker ttiMl in bttfe
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the cases. I do not think there is the 
slightest risk of the court’s saying 
that since we have brought both these 
clauses in the same procedure, there 
U no discrimination or no unconsti
tutionally involved. Therefore, Gov
ernment’s position is that having ac
cepted these amendments in the other 
House, government has accepted the 
amendments here too.

MR. DEPUTY-SPEAKER: Having
heard both Mr. Kamath and the Law 
Minister, I think, what Mr. Kamath 
really wanted to raise is only some 
clarification and not a point of order.
I suppose that has been thoroughly 
clarified.

As I said earlier, in the Preamble, 
it starts off with the period of emer
gency and in clause 5, they have de
leted those words. But the Preamble 
still. has the ‘emergency period.’ 
Therefore, I think the Government 
will be governed by the Preamble. 
It cannot escape from the Preamble.

So, I do not think there is any subs
tantial difference in the amendments; 
they have not altered the Bill in any 
form. So, we proeecd with the Bill.

SHRI HARI VISHNU KAMATH: 
O’ne clarification with regard to the 
Preamble. I have noted your obser
vation, but if I remember aright, in 
Keshavanand Bharati’s case, when the 
Preamble was mentioned in the Sup
reme Court the court held perhaps— 
subject to correction by the Law Mi
nister—-that the Preamable is not part 
and parcel of the statute.

MR DEPUTY-SPEAKER: Let us 
leave it to the court. Now, I call Mr. 
P. Shiv Shanker.

SHRI P. SHIV SHANKER (Secun
derabad): Mr. Deputy Speaker, Sir, 
I must submit that this particular Bill 
is one of the most ill-drafted Bills 
that we have come across and the 
amendments seem to have made the 
position much worse.

The Law Minister submitted to the 
House just now that the intention of

the movers of the amendments in the 
other House was that the period of 
offences should not be confined merely 
to the emergency but it must also 
take within its sweep offences of the 
period before that and this position 
the Government accepted. I take it 
that they have accepted it very fairly. 
If that be so, was it not proper for 
the government if the wording of the 
amendment was a little defective to 
substitute it by some other amend
ment or by some other words so that 
the intention could become clear 
While the Law Minister very fairly 
explained that the intention was to 
bring in the offences not only during 
the emergency but even earlier and 
when it comes to the question of the 
wording. I must submit that there 
is room left for a lot of doubt and in 
my view it clearly appears as though 
the oifeni'es art* again confined to the 
emergency period alone,

MR. DEPUTY-SPEAKER: That is
why I said the Preamble should have 
been amended.

SHRI P. SHIV SHANKER: This is 
where I am submitting the govern
ment had been very much unfair.

MR. DEPUTY-SPEAKER: But
those who wanted to amend in the 
other House they should not have 
done it.

SHRI P. SHIV SHANKER: That is 
a different issue. We are opposing 
the Bill.

Clause 5 by virtue of the amend
ment seeks the deletion of the expres
sion “during the period mentioned 
in the Preamble hereto.” Perhaps, it 
was thought that by deleting this par
ticular expression as to the period the 
objective stands achieved. Now, I 
read the clause with the deletion and 
make my submission:

‘If the Central Government is of 
opinion that these is prima facia 
evidence of the commission of a" 
offence alleged to have been com
mitted by a person who held high 
public or political office in India



339 Special Courts fcill MAY 4, 1979 Special CouHn Bitl 340

[Shri P. Shiv Shanker]
anqt tjiat in accc^rdauce With the
guideline  ̂ contained in the Pre
amble hereto , "
Thus it is obviotts that again the 

reference is to “ the guideline con
tained an the Preamble hereto;” only 
the said offence ought to be dealt 
with under this Act. Once you go to 
the guidelines as to the period, the 
very first guideline is only with refe
rence to the emergency It is there. I 
am submitting that the government 
unfortunately have rathei mis
led the Bajya Sabha and are 
also tryi'ng to mislead this 
Housfe by saying that we are accept
ing the amendment. (Interruptions) 
Therefore, why should it be made 
more controversial’  Is it not the 
duty of the House to make it clear— 
if it could be made clear0 This is 
my submission so far as thi-. amend
ment is concerned If you go thro- 
ough live Bill as amended it has ad
ded another confusion Though the 
Law Minister and the Home Minister 
have made their intentions clear that 
the amendment takes within its sweep 
the offences committed even before 
the emergency, those intentions are 
not at aU made clear in this amended 
Bill. The while Bill is to be reject
ed at, bad ’tfhg other amend
ment Which Is material is Clause (1) 
which deals with the amendment of 
the Preamble The second one con
nected is for deletion 0/ words in 
Clause 5.

The othei amendment which is 
material is with reference to Clause 3 
of the Bill, Which deals with the 
appointment 6$ a sitting judge It 
opines that the Chief Justice of the 
High CoWrt would riwrmiwite a judge 
6f the High Court with the concur
rent® of tfhe Chief Justice of India. 
Which judge wouia be a sitting judge. 
Here, I would invite the attention of 
the House to what Justice Shingal 
has said while rendering his opinion 
under Art. 143(1) of the Constitu
tion with reference to the Special 
Courts Bill He said this and I

“It will not however be permis
sible or proper to appoint a sit
ting’ Judge of a High Court to pre
side over a Special Court which 
is lesser or inferior to the High 
Court.

In all probability, ‘sitting’ judges 
of High Courts will refuse to serve 
as presiding judges of the Special 
Courts, and there is no provision in 
the Constitution under which they 
can be compelled, or ordered aga
inst their will, to serve there.

That eventuality will make the 
provisions of the Bin unworkable— 
even if it were assumed for the 
sake of argument that they are 
otherwise valid and constitutional.

At any rate, the possibility that 
the ‘sitting’ High Court Judge may 
not agree to serve as presiding 
Judges of the Special Courts ip real, 
and their very refusal will embar
rass the judicial administration and 
lower the prestige of the judiciary ”

I read it out only to show that the 
Special Court* under the Bill are not 
to be equated with the High Courts, 
and it is in that context that while 
going into the constitutional set-up 
of the courts Mr. Justice Shingal had 
to make an observation with refer
ence to the acceptance by ‘sitting* 
judges to preside over the Special 
Courts. Now, in fact, I submit that if 
this is the state of affairs and if one 
or two or a few judges are persuad
ed to accept the position as Special 
Court Judges, unfortunately, wftat 
follows is, ft does give an impression 
that has beep apprehended by the 
Leader of the Opposition yesterday. 
I would not like to repeat t&ose ob
servations which he was compelled 
to make yesterday This definitely 
brings down th§ ftigfter hterar&iy of 
tiie ju'dV^ary. Th& impitessiod un- 
fomAtftely gafrts ground in regard to 
this clause. W& are rio^ faring down 
a procedure which prdCOTur# not 
oMy brings dowifi ifhe Jfudges o f ttitfh 
court to a different' level bat' Srfso 
gives the impression that appointment 
of judges to such posts isf p6littcfelly
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motivated. I would have very much 
wished the Home Minister and the 
Law Minister, who are avid readers, 
to have read a book called ‘Political 
Justice’ by Mr. Kirchheimer. I have 
to only quote one small passage from 
Chapter VIII, entitled, ‘Trial by fiat 
of a successor regime ’

T)ic author &ays

“Such prosecution often takes 
place at the strategic juncture when 
the old regime has been replaced 
and the incoming one prepares to 
sit in judgement over it. As a 
result of such change, the whole 
court system might well be reor
ganised; at the very least, the regime 
will fashion its own system of juri
dical defence against its political 
fotce manning the strategic legal 
bastions with it>> own men of confi
dence.”

This impression which gams ground 
was made clear yesterday by the 
leader of the Opposition. It came as 
an answer to a Minister, to the quer,y 
put by him. At least let us not bring 
down the judicial system in our coun
try which ha& had ils own pristine 
glory. I would not like to go further 
into this aspect, but I would like to 
say only this m uch that the3e two 
amendments unfortunately create 
complications and they do give some 
room  for  apprehensions, that havi 
already been expressed.

I will make my submission with re
ference to the Bill itself. Well, I am 
only sorry that the Government has 
chosen to bring this Bill for the pur
pose of the enactment giving very 
peculiar reasons to the public at 
large. The object of this Bill, as it 
has been stated, is first, to relieve the 
congestion of work in the courts. This 
la niy submission, is a premium on 
delays which are taking place in the 
courts.

Secondly, what Ms been said is 
that there is an alteration of the pro
cedure as a result of which quick jus
tice will be achieved, the question

is: would it be so? Now, if this, is 
the two-fold objective of the Bill, 
then I regret to say that the Bill does 
not achieve these objectives at all. 
Why I am saying so is, that so far 
as the case of congestion of work is 
concerned, that cannot be the valid 
reason as to why the Special Courts 
have to be established If it is the 
case of a congestion ol work, you 
could as well recruit a few more 
judges for the purpose of retaevmg 
the congestion of work in the
courts I submit let us go into this 
Bill a little deeper for the purpose of 
understanding.

The position in law it,, that the 
High Court has also the power to 
withdraw a criminal case and try it
self the same Now, what would hap- 
pen is that by virtue of the provisions 
namely, Clause 11, against all the or
ders and the judgement, appeals are 
provided on both questions of law 
and facts If this is the position no 
doubt the appeal h provided to the 
Supreme Court but that only means 
that supposing an interlocutory order 
u passed, the matter could be taken 
to the Supreme Court. The matter 
would then be delayed because the 
Supreme Court has to go into the 
question of facts. In the ordinary 
course, if the revisions are preferred 
against interlocutory orders, the same 
could even be dismissed at the admis
sion stage itself which would not be 
so in the present case. I must say 
that this, m my view, provides a grea
ter latitude for the purpose of dispo
sal of the case*., perhaps more than 
necessarv

The bane of this Bill is Clause 5 
and I must submit that in the entire 
Anglo-Saxon Jurisprudence, there is 
no such Act with a provision like the 
one as under the clause. In the past 
various special court enactments have 
been brought on the anvil, 1 do not 
deny that. l*his is right from Anwar 
Ali Sarkar’s case. But if vou took to 
Clause & it gives a total discretion to 
the Central Government to form an
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opinion whether declaration should 
be given in a particular case or not. 
It is this which is the bane of the 
whole thing; it is this about which it 
is legitimately said that it is a black 
law. If we were to say; look, here 
is an offence and if this offence is 
committed, it will be directly referred 
to the special court, then it is perfec
tly all right. But when the matter 
is left to the domain of the Central 
Government to decide and its opinion 
has got to be formed before a decla
ration is given, things become doubt
ful. Now, there may be two cases; 
in one case a minor offence might 
have been committed by a person 
holding high public and political offi
ce; in another case, a major offence 
might have been committed by an
other person in the same position. It 
is left to the Central Government to 
declare and to decide which case 
should be referred to the court. It 
may be that they may refer the case 
to the court where the minor offence 
has been committed and may not refer 
the case were the major offence has 
been committed. Tt is this which is 
the bane of the entire Bill. Thus, an 
impression is gaining ground that thi" 
is a case where political elimination 
of personalities is sought through the 
judicial process. It is this which has 
happened perhaps in Pakistan, and it 
is what is happening in Sri Lanka. 
This is the impression that is gaining 
ground here and it is there that I im 
submitting that it is a black law.

SHRI JAGANNATH SHARMA 
(Garhwal): Mr. Deputy-Speaker, Sir, 
the changes made by Rajya Sabha in 
the Special Court Bill are most wel
come.

PROF. P. G. MAVALANKAR: Why 
didn’t you welcome them earlier here?

SHRI JAGANNATH SHARMA: 
These changes are very important 
and at the same time, they are of 
far reaching consequence. The 
amendments have the effect of trans
ferring the Bill from an ad hoc legis
lation to a permanent enactment. 
Even those who were labouring under 
the erroneous conception that this

Bill might be an instrument of ven
detta against any of the persons who 
were holding high office or against 
Shrimati Indira Gandhi must also 
welcome it. The scope of the Bill has 
been widened and now it is appli
cable to all those offences which were 
committed before Emergency or after 
Emergency,

My learned friend, who just spoke 
before me, said that the scope of the 
Bill has again been narrowed down 
in the form as it was passed by Lok 
Sabha. Even if it may be true, the 
purpose of the Bill remains unaffec
ted. In spites of the opinion under 
Article 143 of the Constitution, no
body can stop any party from going 
to the Supreme Court. In either 
case, the purpose will be served.

The most important change that has. 
been brought about in this Bill is the 
selection of the judge. Previously, 
also the selection was to be done by 
the Government of India, of course, 
with the concurrence of the Chief 
Justice of India on the recommenda
tions of the Chief Justice of the High* 
Court in which the case was to filed. 
Now the Special Court consists of that 
judge who is a sitting judge of the 
High Court nominated by the Chief 
Justice of a particular High Court 
with the concurrence of the Chief 
Justice of India.

I thought that with these amend
ments, the possible objections would 
have been met, but I was simply 
shocked to hear the Leader of the 
Opposition yesterday—he is an emi
nent lawyer and an able parliamen
tarian; unfortunately he is not here 
in the House at the moment...

MR DEPUTY-SPEAKER: You can 
deal with the Leader of the Opposi
tion and take up that point on Mon
day when we resume further discus
sion on this Bill.

Now, we will take up Private Mem* 
bers’ business. 

Shri Vinodbhai B. Seth.


