259 Matters Under
Rule 377

(Shri Biju Patnaik]

the Chhattisgarh people. That is nnt
my fault. Hon. Members should take
it up with the M.P. government. I am
sending the secretary of the Sleel
ministry within a week there to sort
out this problem. ]I am equally an.
xious as my colleagues here to see that
the local people, poor people not only
get employment but they get it ail
around. I have ordered the stecl
authorities to adopt villages around
the stecl plant and to give them help.
They are poor people I have ordered
that the local school, women's colege,
hospitals, etc., should be assisted by
the steel authority and the steel plants
1 have informed Shri Mohan
Bhaiya, M.P. in the form of a letter;
this is a commitment of the govern
ment and I am making the same com
mitment here. But if local pasions
are roused, I should like to caution
them in this House that the same pas-
sion can be aroused ten times over
from other parts of the country. This
must not happened; this should not hap-
pen. This happened in Bombay some
time back when Shiv Sena started an
agitation.

oY T AW : IIAS "R, AT
amar i T waFr f A
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SHRI BIJU PATNAIK: For one
man from outsid2, you will have three
men. If you are satisfied at 50:30, you
should be satisfied with this. I hope

1 have explained the position to the
hon. Members’ satisfaction.
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MR. DEPUTY-SPEAKER: She
Dilip Chakravarty’s name was als»
there and the petition had been pre.
sented.
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MR. DEPUTY-SPEAKER: You have
said enough. I am telling you that
the petition had been presented. u
you insist on continuing like this
whatever you say will go off the re
cord.

14.33 hrs.

COMPANIES (AMENDMENT) BILL
—contd,

MR. DEPUTY-SPEAKER: We take
up further discussion of the Compa
nies (Amendment) Bill.

SHRI R. VENKATRAMAN (Madras
South): Yesterday, I was dealing
with clause 5 of the Bill which refers
to section 220 of the Indian Companijes
Act. I was pointing out that under
section 219 of the Indian Companies
Act a share4older was entitled to re.
celve a copy of the balance sheet as
well as the profit and loss account
before the annual general meeting. If
the annual general meeting is not
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beld it ;hould not deprive the share-

holder of his right to receive a copy

of the balance sheet as well ag profit’

and loss account. The amendment of
the hon. Minister oniy says that

éven in cases where annual general

meetmg is not held, the company is
obliged "to flle with the Regzistrar of
companies the documents mentioned
in section 218. My submission .5
this. It is notorious that the share-
bolder is treated with scant respect in
various companies. Even if you do
not give them the balance sheet anc
profit and loss account to which they
are entitled under the company law,
you are putting them in the same
position as an outsider and make himn
go to the Registrar's office and pay a
fee of one rupee or two rupees as the
case may be and then have inspectio
of those documents. Is it right to
place a shareholder of a company, who
constitutes the company and who -h1as
the right to receive the annual balane~
sheet and profit and loss account,
in the same position as an outsider
and make him go to the Registrar’s
office to inspect those documents? I
+abmit for the government’s conside-
ration that along with the f(iling of the
balance sheet and the proit and
loss accoun: wiin the Registiar, th:e
company showd also sent these docu
ments to the shareholders of the
company as well as to those persons
who are entitled under section 219 to
receive it like debenture trustees arnd
creditors.

I come to clause 4. Under exislirg
section 292, a cempany is cmpowerend
to make donation up to tze c:tent of
5 per «ent of its average annual net
profit or Rs. 25,000, whichever is nigh-
er. The minister in his amendment
has suggested that the limit of Rs.
25,000 may be rais-d to Rs 50,060, The
argument he has advanced is thail
the value of the rupee has gnne downr.
I consider that this is a very specious
argument because if a  company
makes a profit of Rs. 1 lakh or less or
even if a company does not make a
profit, this section will enable the
company to transfer Rs. 50,000 to cha-
ritable purposes. It is notorious that
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most of the charities are only con-
trolled by the companies or their di
rectors and their sections and their
own men. It is only transfer of
money from the right hand to the icft
hand. When the shareholders do nut
gel a dividend, why should there
be such profuse charity? If the minis.
ter had said that they cannot
transfer ‘anything to the charitable
purposes without declaring a dividend.
I can understand. But as the clanse
stands, they need not declare a divi-
dend but they can be profuse and
generous in transferring money from
the company funds to charitable nur-
poses. It has been our experience 1n
courts and outside that many of the
companies have their own trusts and
charitable purposes and they are only
diverting resources from the company
to these so-called institutions largely
to control them with their own
men. I am, therefore, very much
opposed to this clause. I can under-
stand DA being raised because the
value of the rupee has gone down. I
can understand certain other things
being done for economic benefit but 1
can't understand how a company
which does not even make g profit can
he allowed to transfer such a large
sum as Rs. 50,000 for charitable pur-
poses on this basis. Rs. 50,000 imn-
plies that if (here is no clause like
this, the company must make at least
a profit o Rs. 10 lakhs on ihe basis
of 5 per cant of annual net profit. The
section as it now stands, provides that
the company can transfer 5 per cent
of its average annual net profit to
such charities. In order to transfer
Rs. 50,000/-, they will have to make
Rs. 10 lakhs; and yet the amendment
which the Minister has brought for-
ward will enable thé company, with-
out making any profit or making ouly
nominal profits, to transfer Rs.
50,000/-. There is absolutely no jus-
tification whatsoever for this amend-
ment and so we will oppose this
clause.

While I am on this subject, I want
to draw the attention of the Govern.
ment to certain other abuses which
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{Shri R. Venkataraman]

take place. People ordinarily do not
understand the difference between a
company and a limited company. Very
many people advertise, saying that it
is say, Goodwill Company. We do nnt

know whether it is Goodwill Company’
or Goodwill Co. Ltd. There is a pro.-

vision in section 58-A for regulating
the deposits; and the deposits are
controlled under this Act, if it is a
limited 1liability company. But a
large number of people are advertising
in the newspapers to-day, and in-
viting deposits, putting such grandioss
names as ‘X Company’ or ‘X Finan-
cial Corporation’; and the gulible peo.
ple, not understanding the difference
between a company registered under
the Indian Companies Act and a so-
called company which is merely a com-
pany or a partnership or orly a pri-
vate firm, deposit moneys. and find
later to their cost that they have been
cheated. While in Jlaw, companies
which are not registered under tihe
Companies Act or the so-called Finance
Corporations are only borrowing
money, they use the technical expres-
sion which has gained acceptance in
the country because of the Company
Law permitting companies to raise de-
posits, saying that the devosit hos
been contro:led, approved or at least
that it conforms to the Reserve Bark
Act and rules. Therefore, s law must
now be enacted saying that only limit-
ed liability companies can invite de-
posits; and partnerships, firms and
individuals which use the nameg viz.
firm, company or finance corporation
or the like, they cannot invite deposits
by advertisements, because they are
not now controlled by the Reserve
Bank. My suggestion is that while we
are trying to protect the interests of
the depositors, the law as it is now
brought forward by the Law Minlster,
showers all the sympathy and all the
facilities on companies themselvea.
What are those companies? They are
the erring companies which do not
conform to the regulations enunciated
by the Reserve Bank, companies which
have taken deposits outside and te.
yonq these rules and companies which
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nave not fulfiled the conditions laid
down in Section 58-A of the Act. There
fore, I would submit for the ronsidera-

tion of the Law Minister that he shoud

give a peremptory date, say 1st April
1978 and thereafter prohibit such
activities or insist on the companies
observing all the provisions of Sectioy
58-A. Clause (4) of Section 58-A says:

“Companies which do not comply
with these provisions are prohibited
from inviting fresh deposits.”

We have no idea whether companies
which have been prohibited under the

Act have invited further deposits or.

not. In fact, when the advertisement
appears, it does not bear out to the
public whether it has complied with
the provisions of the Act, or not. Ii
there are cases in which a company
has invited deposits in contravention
of clause (4) of Section 58-A, then
strong and penal action must be taken.
It is not a case for condonation. I,
therefore, submit that the Law Minis-
ter should consider whether he should
not enforce Section 58-A with a time
limit fixed upto 1st April, 1978
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SHRI K. LAKKAPPA (Tumkur):
This is also true that Mr. H. M. Pate),
the Finance Minister, ang Mr. Palkhi-
vala, who hag been apnirled Amkas
sador, were alco directors of companies
and shaow cause notizes have been issu-
ed to them. Will you ask the Govean-
ment to withdraw them?

SHR] KANWAR LAL GUPTA: What.
is the point of orde.?

SHRI K. LAKKAPPA: He has refer-
red only to the Congress people and
said that they have looted crores of
rupees. What about the crores of
rupees that have beer loote] by these
two people? Don't tell gli these things.

SHRI KANWAR LAL GUPTA: The
souvenir chould at least be published.
To that extent I ihink Mr. Lakkappa
will agree with me. But there are
many cases where the money was
taken and the souven!r was not pub-
lisheq at all. This is a fraud. 1f this
fraud has been committeg by Kanwar
Lal Gupta, action should be tuken
against him irrespective of the fact
whether he belongs to the Congress-
Party or the Janata Party. Whether he
is “A” or “B"” But, unfortunately or
fortunatzly, this fraud has been com--
mitted Ly the Congress party alone and
no other party. That is the difficulty.

SHRI K. LAKKAPPA: No, ne.
Notices have been issued to Mr. H.
M. Patel and Mr. Palkhiwala. Let him
ask the Minister abou! it

Y mH W R & g
wErRa § g s WA § o fR
Qfafesa AweT & Tt & F@E
w1 #71 tAEgE ¢ ? ¥ weAr U7 @
fe Afafera NATT T § A0
&R 0% ¥ T7 FT WY
s ¥ifaw  wEddz & ww dwg |
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The rate of interest given by & bank
and a company shouldi be, more or lesa,
the same. Otherwise, what will be
the effect? 1 think, it has a very ad
verse effect on the credit of the banks.
Thig arpect should also be examrned by
the Government,

SHR] BEDABRATA BARUA (Kalla-
pore): Mr. Deputy-Speaker, Sir, having
been in-charge of the Devartment for
six years and also being associated
wita the Departmenrt in some dther
capacity, I would normelly tend to see
both sides of the question and I would
not like to offer anything by way of
criticism as such. But, I think, that the
particular provision which is very im-
portant for the companies system lo
the country, g vital provision, Section
58A to which an amendment has beeb
proposed heeds some sort of re-thinking
even at this stage by the Government
1 woulqg like to associatz mysell with
the discussion on that subject. I know
that other provisions are also there. 1
do not want to dilate on those points
particularly when the Minister has sald
that those matters will all be before an
exvert committee and that most of
them are of consequential nature,

15 hrs

So far as Section 58A is concerned,
this Section came as a result of s
amendment of the Company law over
which the previous House sat in a Joing
Committee and prepared its am~

endments.

This particular amendment was in-
tended to achieve a certain objective,
In Clause 3 it has been reposed:

“The Centra] Government mav, if
it considers it necessary for avoiding
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any hardship or for any other Just
and sufficient reason, by order, issu-

ed either prospectively or retrospec-
tively. ..

It has taken an enormous amount of
discretion.

“...from a date not earlier than
the commeuicement of the Compan-
ies (Amendment) Act, 1974, grant
extension of tima to g company...”

To an individual company, not only to
a group of companias.

...... or clasg of companies to
comply with, or exemp? any company
or class of companics from, all or
any of the provisions of this saction
either generally or for any specilied
period subject to such condtions as
may be specified in the order.’

This is taking too much of a discretion
I feel very uneasy anoul it because
there is so much of di:cretion, I wunt
to state, that it would nnt Le possible
for the Government to exercise this
.type of discretion either judiciolly or
.reasonably. Please se: what this pro-
_vision really means if read with the
penal provisions. I beg to differ with
my hon. friend becuase 1 want to dis-
cuss it as far as possitle from th: point
of view ol the company system as a
whole and not only from:i the pvint of
view of the people concerned. The
.penal provision at cvery stage is im-
prisonmer:t upto five years. Thi; type
of a penal provision makes it 411 the
more necessary that discretion is not
to be exercised. Whoen the penal pro-
,vision was impored by the tlouse pre-
viously, ‘discretion’ was not there; it
-was made absolutely clear that no dis-
jeretion would be exercis2. That is why.
this amnedment has bieen hrought for-
ward. I know the difficulties of the
Minister; I know why this has to be
done—because there may be ceses of
hardship which have 1o he given 1elief
My suggestion ig.that this amendment
is no solution to’ this problem. This
"five-year penal provision makeg it an
"offence equivalent to burglary or culp-
able hnmicide or that type of tk ng.
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In all criminal actions, the offence
must be proveq beyond all shadow of
doubt. Tais js the most important point,
Here who js supposed to prove the off-
ence beyond all reasonable doubit?
The Department itself. If the Depart-
ment says that such and such a thing
is not to be condoned, the man goes for
five years’ imprisonment: and if the
Department says that for any sufficient
reason, which the Department is not
bounq to divulge, the man is to be
exempted, he has to l.e exempted. The
Deparlment can declare g man 1o be
crimnal for no particular reason or
declare him to be innocent., This is
arrogating to themselves {unction-
more thay, those of the Supreme Court
o/ India. This is a very dangerous
provision.

Exempting a class of companies 1
all right. But how is it going to be
sustained in a court of low, I do not
know. I think, the fate of this provi-
sion in the normal course would be
that e.taer it will not be applied or the
courts would not give any punishment
at all—perhaps only the fine—or there
would be the worst that one could
think of. I do not want this House
to pass knowingly an unconstiutional
law because this shouvld simply be not
constitutional to say that any ponal
provision where imprisonment is in-
volved, the judicial system  would
authorise a departmer.tal inspzctor to
say that thisis ga criminal act or
not without going into the evidence
because the law Joes not provide for
that. Really the whale thing started
when the provision wag discussed, at
one stage, before the Committee. Gov-
ernment had given its notes on
Clauses, and there Government had
said—and that was the original pur-
pose of the amendment:

“It has been the practice of com-
panies to take deposits from the pub-
lic at a high rate of interest. Ex-
perience has shown that in many
cases deposits so takem have not
been refunded on due dates.”

it was a wrong objecfive, although I

~was associated at that gtage also with

the Committee. I always thought
that this was a wrong objective because
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it ig'only an effort to set up a nval
danking system. If we really want
the - banking system to grow, why
should the companies take de-
‘posits and utilise those deposits?
Thig. objective was wrong, but
this was an objective which comes na.
turally to a political worker or a Mem-
ber of Parliamznt. Whether 1 wused
to go, I used to find a number of peo-
ple who had been deluded in depositing
their money in the companies. [ used
to tell them that they were speculators;
18 or 20 per cent interest was ofiered
to them and they went for that, How
can we make a speculative decaling as
safe as fixed deposits in a bank? It
cannot be. But that was the objective
and it was partly fulfilled in the sense
that deposits under the rules wouid
certainly be regulated ang companies
would not be able to secure raore than
25 per cent of their fixed deposits and
frez reserves. Compuhies could teke
deposits only equivalent. to that, not
more than that. This is good, but
then no sooner this Act was passet
than the provision was made that in
ccnsultation with the Reserve Bauk.
the rules will be laid down. When it
canie to the Reserve Bank, contradic-
tory objectives got introduced; very
laudable, very good, but totzily con-
tradictory. The Reserve Bank said
that the banking system should only
provide credit. Here, the Reserve
Bank forgot two things. I do noi say
that the Reserve Bank was doing it.
it is the Government that was do-
ing that. If the banking system was
to supply the credit, and if a company
had ;0 money and it had taken some
good deposits from the public under
the existing laws in those days, Re-
serve Bank regulations were never ap-
plied. The Minister possibly knows
‘that Everybody used to take deposits
whatever the regulations. There is 10
‘wmuch assurance from the Recerve
‘Bank or the Minister that if the
companies return the deposits, they
would pay back the money to them.
There is no such assurance at all.

It ig all right that they must not
tunction as a rival banking system,
but there is one thing. The bank rate
is 50 high today because of their salary
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structure and other things; in {heir
credit policy they have to raise the in-
terest rates very high because c¢f thef:
expenses etc. If a private company
gets some deposits, I do not think
It is a criminal act, although it could
be criminal if they do not return. It
the point is that no rival banking
system is to be set up, then was it
propounded in the original objectives
of the Act (hat there should be securi-
ty to the creditors who are putting
their money in the companizs, which
is a rival banking sgystem?

The second objective is equally laud.
able and I have no quarrel about that.
The objeciive is good as was mentioned
by my hon. friend Shri Venkataraman.
And that was that black money tends
to be deposited, but black money tends
to be deposted in a diiYferent  area.
Twenty-five per vent deposits made by
the public which are not souzht to be
controlled and are being progrescively
made will cont.nue. That twenty-five
per cont e not sought to be disturbzd.
What is sought to be disturbed is this
Ti . daposits from the Directors and
guaranieed by the Direciors which had
heen brought down to 15 per cent are
sought to be brought docwn to zero.
This was not really the original pur-
pose. This is because the Directors zre
not sought to be protected. These are
th. Directors themselves who have
vever asked for protaction. It may be
black money, it may be brown money,
it may be blackish money or it may be
pure black money. The point is that
these are Directors' d:pocits and they
have not asked for security. So, the
Reserve Bank and the Department fo-
gether formulated a set of rules and
made them very .ciringent in the in-
terests of control of black money and
the main axe fell on geposits guarante-
ed by the Directors or the Directors’
deposits and unfortunately, it did not
at al] disturb the big companies In
India except 2-3 companies. They
squarely fell on the small companies.
I hag been to Coimbatore a year ago.
1t was interesting to find that all the
textile mills of Coimbator, were aftect-
ed, practically all of them. It became a
vast problem not only in Coimbatore
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.but it has become a problem through-
out South India, That ijg why 1 uuder-
stand the reason why it was proposed
—exemption in individual cases. But
th:s is impussible because all these got
affected. But t1e big companies would
not be affected. 1f a big house has
.20 companies or 10 companies or 200
companies, they can provide the credit
by inter-corpora.e lvans. Even de-
posits by one company in anotaer
would not come within the dJdefinition
of ‘deposits’. So no big company is
going to be affected unless it is big
like the Oberoi Hotels or the other
famous case where this has happened
when people wanted to utilise deposits
for vast expenses and for that matter
i would not go inio that. The real
point here is about these small com-
panies. What is the objective? Sup-
pose the government exempts them—
I do not think the government has
examined it to find out the reascon.
The only possibility is that if g Lig
sompany is doing something wreng
in having deposits, since the penal pro-
vision is there, they will send the com-
pany into liquidation. Here the ques-
tion is: is it proper at this time of
vast unemployment to send existing
companies into liquidation? If this
tection is to strike even 590 companies
wih'ch it is boungq to strike if the sec-
tion is enforced— it is no matter that
it has not been enforced— it will create
an exvlosive situation. The hcn.
House should know that it has not neen
enforcad. When I wag there, I ured to
extend it every time by 3 months or
8 months and the Minister might zlso
do the same thing. And th's extension
went on becaurce at no s‘age the gov-
ernment was in a position to strike
down and cend a number of comnanies
into lijquidation although a number cf
cases were filed. This filing ot a num-
ber of cases itsel? is very inequitable
wecause certain companies are not be-
ing prosecuted.

In any case, after taking this rower
1 think it is being taken to be exercised
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ang it wil] pe exercised only by prose-
cuting some people and exempling
some othei people which will be highly
inequitable. How will exemption ia
individual cases be given? We cannot
go into the blackness cr the whiteness
of the deposits and I do not think the
Company Affairs Department is com
petent to go into it or, for that matter
anybody, to go into the question of
blackness of or whiteness of the de-
posits, You can make laws and you
can confiscate that black money or you
can convert it into equity or loan from
the financial institutions, There are
hundred ways to do it. But the ques-
tion is: whether the department can
really find out which company is mana-
red properly and which is mismanaged,
They si:  ‘strikes’ ang somebody says
‘no strikes’. You are not entitled to
examine this. This type of things is
likely to happen. So, the government
will be under all types of pressure to
give this exemption and the govern-
nent will end up. There are some
cases which are very bad and if you
want to help those cases, probably you
will have to help everybody else. It is
not proper to have anything I'ke this
in the statute book. 1 advise the hon
Minister not to provile for exemption
of one sinele company if he can do
so. This Hiech Power Committee has
been appointed, which is locking into
these things. Perronally, I think, it
the penal provision is to be therve, tkis
individual exemption can be very un-
constitutional. That is a point on
which T have been very much worried.
The High Power Commiite: Is expect-
ed to give its revort by the middle of
next year. Consideration by the Gow
ernment after that will take gnothew
six months or one vear. After that a
Joint Committee may loox into the
matter and it may come into effect
only after a couple of yesrs. Whal
hapoens is this. This is a law which
impinges upon everybody in any case.
It is going to affect thousands and
thousands of companies. What I feel
is that QGovernment should make a
straight. formal, decision to back out
of the situation. Under the rules laid
down in consultation with the RBL
the deposits by the Directors have to
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"be brought down to Zero, within a
short periog of time. I don't think
the financial institulious will bhe able
-to provide the credit to replace these
deposits. So, Government will have to
find out other measures for that pur
pose,

Wity these guggestions I conclude my
speech and 1 hope that the hon. Minis-
ter will consider these suggestions and
avoid the charge of favouritism
and  whimsicality.

SHRI NARENDRA P. NATHWANI
(Junagadh): Mr, Deputy Speaker,
Sir, I rise to support the Bill general-
ly The hon. Minister stated yester-
day that this is a short Bill and of &
non-controversial nature. Essentially
it is non-controversial though some of
ily provisions do require proper con-
sideration.

Certain criticisms levelied by my
hon. friend Dr. Seyid Muhammad are
wtally unjustifiecd. He said that
Government ought not to have come
torward with this type of piecemeal
legislations. He referred to the Ex-
pert Committee which has undertaken
to review the working of the Com-
panies Act ang stated that jts report
would be avai able soon, and there-
tore no justification is there for
bringing this piecemeal legislation.
flTowever, as the hon. Minister has
stated, the report of this committee
will not be available for a few mon-
ths. After that Government will have
to consider that report and a Bill has
to be drafted. Before it is enicted in-
to a law it would take about a year or
more than that. Dr. Seyid Muham-
mad had not proceeded to point out
in what respect, if at all, any of the
provisions of this Bill was not of
sufficient immediate importance, not
to be brought forward at this stage.
de left the question open. He left
it in a vague manner.

But, I think, his second criticism 1s
rather more obijectionable. This con-
cerns the interpretation of Sec. 293A,
which deals with the Company’s right
to advertise.
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And he stated that the ex-Law Min-
ister had given his opinion and had
interpreted it in a particular manner.
Pursuant to that, several companies
spent varioug sums of money and even
fantastic amount by way of adver-
tisemcnt. He proceeded to state that
the same opinion was taken by an ex-
pert, though he did not mention the
name, it was Shri Palkhiwala's opin-
ion. The same opinion was given by
Shri Palkhiwala and aiso by the for-
mer Chief Justice of the Supreme
Court. I understand that the refer-
ence is to Mr. Justice Shah. What I
am {rying to point out is. this. He
made an incorrect statement by saying
that the same opinion or same inter-
pretation had been given by Mr. Pal-
khiwala and Mr. Justice Shah. I
specifically asked Dr. Seyid Muham-
med whether the contents of the
opinion of Mr. Justice Shah had been
published in any newspaper to which
s naswer was evasive. Later on,
he was good enough to tell me that
his opinion had not yet been pub-
lished. What was published was the
fact that he had given an opinion and
the view was expressed by Mr. Jus-
tice Shah. was similar to the one ex-
pressed by Mr. Palkhiwala. So the
companies had the right to spend any
amount they liked by advertisements
and there was no violation of section
203A.

Now. 1 have got 8 copy of opinion
glven by Mr. Palkhiwala and his
opinion begins with:

“It has appeared in an issue of
Secular Democracy on October 1,
1977. He did not give a categorical
opinion that there was no restriction
over the right on the company to
give advertisement. No, not at all.”

On the contrary, he starts—this is
his first sent>nce—with his answer te
the first question:

“In my opinion, it depends on the
facts of the case as to whether the
amount spent for advertisement m
souvenirs published by a political
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party should be treated as a contri-
bution to a po.tical party or for
political purposes’.

So, he lays stress that it depends
upon the case of each particular case.
And then he goes on to say—I am
quoting from his opinion published
in an issue of Secular Democracy
dated 1.10.1877. Kindly listen to me.

It is a question of fact. What arc
the questions of fact that arise? First-
ly, whether the intention or id~a 1s
to advertise. He proceeds to statc on
that:

*“The essential point is whether
the payment was made for gaining
some benefits through advertise-
ment.”

According to him also, therefore,
if the predominant jdea is not to zd-
vertise for publicity but in order to
get some favour, some benefit or some
patronage from the Government what
else it is but a donation? 1 do not
like to state that. I can cite several
such instances where contributions
have been mad- by companies w'th
a view to getting reduction either in
the customs duty or in excise duty.
1 do not want to dilate on that. He
hag summarised it.

Mr. Justice Palkhiwala gave the
same opinion. He summarised ft....

SHRI R. VENKATARAMAN: He is
not Justice Palkhiwala.

SHRI NARENDRA P. NATHWANI:
I am sorry for the s'ip made. Justice
Shah gave similar or same opinion.
It was his opinion. Dr. Muhammad
also said that simi'ar was the view
expressed by Mr. Justice Shah. It is
not, therefore, corrcct to say that both
of them—Shri Palkhiwala and Mr.
Justice Shah-—expressed the same
view as was taken by the former
‘Minister of Law, Shri Gokhale. But
it was open to Shri Seyid Muhammad
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to point out that Governnvent shouid
have availed of this opportunity..

SHRI VASANT SATHE (Akola):
So, you say that Justice Shah u a
partisan man.

SHR! NARENDRA P. NATHWANI1:
Sir, 1 object to it. You cannot cri-
ticise the conduct of any commis-
sioner, I appeal to the Chair to ask
the hon’ble Member to withdraw his
remark. Justice Shah is enquiring
You cannot criticise his conduct.

SHRI VASANT SATHE: 1 am not
criticising his conduct.
MR. DEPUTY SPEAKER: Mr

Sathe has just walked into the House.
He does not know what you are
speaking about.

SHRI NARENDRA P NATHWANI:
it was open to Shri Seyid Muhammad
to point out to the hon’ble Minister
that this opportunity should have been
tallen to clarify the position So
far so good. It is legitimate. But in
this context one has to remember that
when the who'e matter is under ex-
amination or consideration of the Gov-
ernment you cannot cxpect them to
introduce any provision in this Bill
I leave the matter at this stage.Ionly
hope that Shri Seyid Muhammad had
spared  himself of the manner in
which he expressed his  opinion,
namely, that Law has not been made
to appear more foolish than in this
matter.

Sir, I now go to the provisions of this
Bill. 1 stated that I generally sup-
port the provisions of this Bill. Let,
me first take up Clause 3. As re-
gards this clause while I support ge-
nerally the principle underlying
Clause 3 I wish to point out that in
some respects it deserves full consi-
deration by the hon’ble Minister and
even at this late stage he would apply
closely his mind to the various sugges-
tions that are made in this debate. My
first submission is that there seems to
be some overlapping with Clause 7
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of Section 58A and the new proposed
mab-clause 8. If you look to the exist-
ing sub-clause 7 it exempts a banking
cempany from the operation of Sec-
tion 58. Again it authoriszes the Cen-
tral Government not to apply the pro-
visions of Section 58A to any otner
company. In other words. sub-clause
7 authorises Central Government to
exempt certain kinds of companies
whereas new sub-clause 8 also says
80 in express words. It also seeks to
empower the Government to exempt
a company or a class of companies. To
that extent it appears there is some
overlapping. This overiapping should
be avoided.

Secondly, my friend Mr. Venkata-
raman rightly pointed out that the ob-
ject of the original Section 56A wus
two-fold, that js. to give protection to
members of public who may not come
to gricf by reason of being atiracted
by high rates o! interest offcred
various compuntes; and :ccondly o
some extent  to divert the s.viae
into what %3 considered by the Gov-
ernment to be more profitable invest-
ment in national interest, so that if
rights are curtailed and  restrictions
are placed, some savings micht flow
into banks therrbv enab’ing the gov-
1e_rnment to carry out its economic po-
icy.

1 fully support government's pro-
posal to give relfief io companies in
certain caces and 1 quite understand
that. There may ke genuine cares
in  which a company muy not find
that. There may be genuine  cases
deposits and so it is highlv necessary
that in such circumstances on  such
grounds. 1¢lief by way of extension of
time shou'q be given, But such
grounds such reasons of genuine hard-
chip a ! difficnities shou'd be speci-
tied in th- new provision instead of
making them wide and genoral.  As
the law stands at present. it reads:
“Th. Cent n' Government may if it
considers it necessary for avoiding
anv hardship or for any other ijust
and sufficient reason....” These
words are very general whereas in
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the statement of objects and rezasons
specific cases have been given. Sup-
pose there is a riot, there is a strike,
you can say they are circumstances
beyond one's control, or what are
known as acts of force majeur acts
of God and so on. You should try to.
specify them. You should not vest to
wide discretion in the hands of gov-
ernment officers. It is not in keeping
with the broad policy of the govern-
ment to introduce unnecessary regu-
lations, Some regulations may be
necessary. I quite see the necessity of
bringing a regulation to grant exemp-
tion in certain respects. But do not
try to word it or phrase it in such a
manner where unlimited discretion
has been conferred upon the govern-
ment. Second'y, for the same rea-
son 1 object against—I refer to the
words—‘if it considers it necessary’.
Why shou'? the Central government
be authorised to have this kind of
satisfact'on becfore taking action? It
is proper to rrovide straightaway for
the con'inseawcy. You can say “in
order to azvoid genuine hardship....”
And you can specifv those hardships.

Lastly 1 should like to say that
whatever  power is to be conferred
upon the government by reason of
the proposed new cilause 8, you
shou'd also see that such rower re-
lates on'y to a c'ass of com»anies and
not to any individua! company beca-
uce acain it confers wide discretion
in respcot of even arv particular com-
pany. In suchacasea company is
virtually inade Jdepindent upon or
placad at the mercy of the Company
Lav- Ronard or and its ndvisers. Fiease
take the power to grant exemption, to
extend the time or do whatever is
necessary but do that mn respect of
certain c'ass of companies only and
specify that. Do not extend such po-
wer with respect to any indivi-
dual company. In any case even if
you want to re'ate that power to any
individual company, prior approval of
the '‘Reserve Bank siwuld be takem.
There are amendments given notice
of to that effect.
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I have a feeling that unless new
sub-clause 8 ig administered with
great care and circumspection, poor
investors would be scared away and
eompanies’ finances may suffer and it
may divert funds though it is not the
intention of the government. I have
read; very carefully the statement
of the hon. Minister. If it is not the
intention of the government to accen-
tuate the flow of savings in particular
channels only, namely, bank and other
semi-Government agencies, you have
o admmister the new provision with
great care and caution because, whe-
ther one likes it or not it is bound
to have some effection the minds of
the depositors, because the depositor
will not now be quite sure whether
he wou'd receive or not his money
at the end of the fixed period,

Coming to another clause deal-
ing with Balance Sheet, it was my
misfortune to argue the first Supreme
Court case where I pleaded for one of
the directors of a Compai:v that a
person cannot be held :esponsible for
not flling a balance sh-~t whether an
annual general meeting was not held
but the Supreme Court 'vui the view,
“Now, it wa: his fault and he is 'ia-
ble”. Fortunate'y that decicion has
been reversed and the law has been
correctly laid down. But such a posi-
tion is not for the benefil of the
share holders and the company.
Therefore, the rroposal being made
now that even if no annua' general
meeting is he'd, a  balance sheet
shou'd be filed is we'come and de-
serves support. However, I request
the Hon'ble Minister to consider Mr.
Venkataraman’s suggestion whether a
copy of the balance sheet and profit
and loss account should not be sent
to the ghareho’ders.

The provisions of e¢'atice g relating
to charitable purpoce has been criti-
cised. There I beg to differ from my
hon. friend, Shri Venkataraman, who
said, it i¢ a specious plea. No; even in
the last Finance Bill, we raised the
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permissible !limit for amounts which.
can be donated to charity and nobody.
raised the argument that it was a.
specious plea. It is true thd#t one.
has to see that money purported to:
be given by way of charity is used.
for the same purpose, but that relates.
to an aspect of administration, Other-
wise, nobody has raised any objection,
that charity is not a worthy cause
which sghould receive as much help
from companies and individuals e,
possibie.

SHRI R. VENKATARAMAN: What
about shareholds? ‘

SHRI NARENDRA P. NATHWANL:
They have the right, as a class, to
criticise such donationg in the annual
general meeting.

SHRI VASANT SATHE: Is there
any company where the shareholders
have met and talked?

SHRI NARENDRA P, NATHWANI.
I do not know whether you hsve
ever been a shareholder,

SHRI VASANT SATHE: Yes I have
been a shareho!der. The annual gene-
ral meeting which 1 attended was
over in five minutes.

SHRI NARENDRA P. NATHWAN!
I have not under-tood him. It is in-
consistent—my friend being  present
in a meeting and the mecting being
over within five minutes!

Sir, with these words, I support the
Bill.

SHRI JAGANNATH RAO (Berham-
pur): Sir, I am not going to argue
that no piecemeal legis’ation should
be brought forward and that only
a consolidated amendment of the
law ig required. There are situations
where piecemeal legislation is neces-
sary and perhaps this may be one. But
what did not impress me was the ur-
gent need for bringing this piecemeal
legislation. The company law is a
regulatory measure which regulates
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the functioning of companies by gov-
ernment having some supervisory con-
trol. 1 was a member of the select
aommittee on the Bill introduced 1in
1971. We went round the country for
two and half a years, collected evi-
dence from ail interested sections and
ultimately the Bill was passed in the
House—Act No. 41 of 1974. This Sec-
tion- 5BA, came into effect from Ist
February 1975. The very object of
introducing it was to protect the
gullible and poor depositors who made
deposits allured by the high rates ot
interest offered by the companies and
many of whom came to grief. In fact,
one ICS officer put all his savings in
deposit in a company and lost the
entire amount. Therefore, it is mainiy
intended to protect the interests of
the depositors.

1 do oot see any reason why,
within a span of 2} years, this,
Government s trying to take powers
to exempt a company, or a class of
eompanies from the operation of
Section 58-A. The power to exempt
is already there under sub-section 7
of Section 58-A. I do not know
why Government wants additional
powers to exempt companies. 1
will appreciate it if Government iay»
down certain principles on which ¢
exempt a particu'ar company or clas.
of compantes from the operation  of
Section 58-A. Or, the Reserve Bank
can lay down that no company taking
deposits shou'd not give a ralc of
interest higher than that paid by the
nationalized banks, This wou'd bhave
put some restriction on the deposits,
and it would a'so avert any mischierf
on the part of the companies.

When Parliament is required to give
fts arproval to a bill, there should be
some guidelines mentioned in the
bill, so that we can apply our minds
to them and give our approval. But
here a blanket power is given to the
Government to exempt companies.
How can we approve it? The Law
Minister must consider this, and
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should tell us, at least in his speech,
that such-and-such are the guidelines
to be app.ied, even though they are
not specifically mentioned in this
bill.

1 now come to Clause 5 which deals
with Section 220 of the Act, which
requires an annual general meeting
to be held for the approval of the
profit and loss account and balance-
sheet of the company. This clause, as-
also the earlier, one is loaded in fa-
vour of the company, Where the com--
pany is not able to hod the annual
general meeting for the arproval of
the profit and loss account and the ba-
lance sheet, why should it get a fur-
ther, privilege, by depriving the
members of the company who are en-
titled to copies of these documents at
least 21 days before the date fixed
for the holding of the meeting? The
Minister has now given companies 30
days' time to file copies in tripiicate
with the Registrar, if the meeting s
not held. That means you are driv-
ing the members of the company and
the shareholders to go to the Regis-
trar for insrecting the documents
Why should you deprive them of this
right to get copics of documents; if
the  meeting is he'd, they have the
right to have the documi-nts 2! days
carlier. Now that thc meeting is not
going to ba held, why are you favour-
ing one company? 1f there are valid
reasons for not ho'ding the meeting,
the right of the shareho’'der or deb-
enture-holder to have copies of the
documents should not be taken away
I would have apprectated it if, simul-
taneous'y, you had amended section
219 by giving this right to the mem-
ber, debenture-holder or share-hot-
der to get copies of the doruments,
and also approved of the comrTanies
filing copies with the Registrar. That
would have been even-handed. While
taking into consideration the difficul-
ties of the company resulting in not
holding the meetin® in time, you
shou'q at the same time have pro-
tected the rights of the shzreliolder
to have copies of the documents.—
which he has a right to have.
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This is about claus¢ 5. Clause 6
deals with section 293 (e), i.e. regard-
ing ‘charitable purposes’. The ex-
pression ‘charitable purposes’ is a
very vague and elastic one; and under
this term, as per the existing Act,
Rs. 25,000/~ or 5 per cent of the net
profit, whichever is greater, can be
transferred. The reason given for
enhancing this limit to Rs. $50,000/-
s the fall in the value of the rupee.
The fall in the value of the rupee is
aot a sudden deve.opment. If that
is the consideration, every one should
have this corresponding benefit. It
& now said that the value of the
rupee is 25 or 30 paise. Therefore,
every one should get 3 times the
salary etc. 1 do not see any reason
‘or raising it from Rs. 25,000 to Rs.
50,000/-. As stated by Mr. R. Ven-
kataraman, every big company has its
charitable trust. What is the chari-
table purpose in which these comp-
anies inau.ge, except the fact that the
money - trancsferred tn those naries
for their own use?

Therefore, ¥ am not very happy
with increasing the ceiling limit {rom
Res. 25,000 to R=. §0.000. On the other
hand, I wou'd have very much "t
it. {f there w2 bBeon a rovision oo
the c’ause that evoery industry «hoo’d
adspt ‘hree o= four  villages round
about the location of their industry and
develop them ecnnomically, because
that  wouid bz doing very great
economir  justice to the poor peop!
who would te getling employment,
poar! From the develomment of ‘i
ocal area. If such a ¢ dition is p...
1im the <atute, it wou'ld he a bhett-r
-ubstitute than a'lowing a compois
1o make donationg for charitable pur-
poses. nol  exceeding five per cunt
and according to this Bill not more
than Rs. 50.000. I had some experience
with companics earlier, and 1 know
how thic clause relating to charitable
purpose is bein; utilized by some of
them.

1 find that one of the amendments
1s by a progressive Member of the
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Janata Party, Dr. Ramji Singh, to the
effect that companies should de per-
mitted to give donations to politicat’
partiesa.

DR. RAMJ1 SINGH (Bhagalpur):
I have said that they shall not give
donations.

SHRI JAGANNATH RAO: In that
case, you need not bring any  amend-
ment. I thought you were in tavour
of such donations. If he is against
such donations, then his amendment is
redundant, because section 293A al-
ready prohibits it. Therefore, I was
rather intrigued by his amendment.
I thought there was at least one
Member with progressive views, who
appreciates the need for pc-mitting
comnirs to give donations to po.i-
ticar partics. When advertisements
are allowed in " jin.s of poii-
tic” parties, I see no rrzson why
donationg a'so shou'd not bv made to
the political partics. Asx  Justice
Chagla argued in 1957 in the TELCO
case, the springs of democracy would
not be sullied if cdonations are made
by companics to po itical  parties.
Tatas wanted to amcnd their articles
of associai'on to include a c'ause ena-
bling them to make donations to poli-
tical par‘ies, which was held legal,
and the argument given by them was
*hat 9t will foster and develop their
business. Therefore, if Government
are thinking on those lines, they
should bring an amendment to that
»ffect.

To  TuAt fag (AR )
g fagm v fafe @@ NagE
ferar AT 1 AAT o
fasiq? sgar wdt =izar g Sfaw
# &Y =ogs gead fag & 89 T
# g7 agdm aAEAl 1 qEAr @
Agwg A9 ¥ %9 § § 1 wa1 wfeeqw
FuEmEY At avia § ORI &
xav g wigsTe A ¥ arfed |
T ¥ AR 9EW W W WA
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Y AFfTEl F1 ATE FIT FT aga wfy-
e faar T Sawa g &
qg gTHTL TG §Y M AZ 37 Afwwml
F &gy 3T {, i w7 ¥ goAw
Wrow 1 AT ww A Iy &
f& araTgTEE 9 UOT gEqIeE aaT
T CIEHASHAT | TH wd wia
9T WET HEW AT ATERW A
¥ @ i qEreay sraarfasT ar
FTHEIT & FTIUAFT F gral ¥ fway
WY FEeAr Fr oaAfqar & fawogw
frg ¥ fan qrwsqwE 37 w1 wiuF
g, Fg AfgFT SAF A F A
BYET S A gFF foe ar v
T WGy A WY FTF 7AY Ay I
A9, qAEIT FL KT & | FEAT
AT =Y F AT §, TR @gq
3EIIRT gl gFAT & ) AR FEA
grEforg & 19 9T ag FTIA H1E FT
gwar g | gErfAm gW §EAd &
FEHTT 1 GraHe 1 w7 d fqvag
FA § I AE &1 grEfow &
ATH QT 34T WgF AAFTT AFT AT
arfge |

AT A GIET 917 6 F ILCH
2 fagd iy g g fv oza
qA FTAT ®F AT 293 F JAGT FY
g FErwE g zod famwmar g fs
25,000 e ¥ FET FT F, ifw
®qY FT A 30 {1 X w9 g AT
¥ Wt gw  wAx g, 3 fam
25,000 o ¥ FET FL 50,000 Fo
frarmar g ag a1 w8« Afwa AR
Tt #@myF faar & 47 W FT @
gread  gwn f5 ag fyvew 3faw &,
Yy ‘fiw A g g wEHA A
TaAifas gl F1 AT AR ATE
#F1 918 35 faard’ g7 g, 918 7AgK
grsa g, M A TeEfaw gel &

2985 LS—10.
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g § TR war @) faar o
g FWHT OF F w9 A9 e aY
qg WA & 4T EIT | &F |
Taifas  wfg & am@ 5@ & foas
fau eoager fagus a1 @R E, T
famr 1 @RE, TR FAA Felv Y TG
IYAT FT @FH T FE A AT
ag Mg ‘O Al 7 FEgEr &,
TIAETaF AT A 99 T+9 qasA|
Fr Fr¢ o dar A fean s g
AT, ¥ A7 afaearg ¥ Sav
qrg] A & 9w A § qE g -
T qM A AT fF gaTy qfsqd oy
zfwa & faar &, 10 sT@—25 @@
fear 8, a1 °¥ & AT FroArg oY
¥ & | &Y Oy ATAd FrEl &
faa  zma fegr smar =anfge  afws
Tyifaw At a1 IgH ITHCN FY
fFet FFTT FT AT AT FARLTIT FY
ws W@ § sEfed w gw
aaAfas e F1 faaser F3a
T & ar ArawF § 5 ogw suwy
TR &1 g wasg T 1 qifs a9
I O @IUE AT | HAA AT
gfez & @1 gmygs @ & A4 favam
g f& fafg #ar &t Tgwr @<
FIT
SHRI C. N. VISVANATHAN (Tir-
uppattur): On behalf of the All India
Anna DMK I support the Companies

(Amendment) Bill which is before the
House.

Though there gre only a few amend-
ments, we must appreciate the spirit
in which the have been ‘introduced.

Sub-Section (7) of section 58A
empowers the Central Government
to give total exemption to a company
from the provisions of the section
after consulting the Reserve Bank
of India. Some times the companies
may not be able to repay their depo-
sitors because of circumstances be-
yond their conrol, but all the same
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the shareholders stand deprived of
repayment,

15.55 hrs.

[Surr N. K. SHEJTWALKAR in the
Chair.]

If something is introduced, there may
be some demerits but we have also
to see what is the motive behind the
introduction of this amendment and
in what way it will help the com-
panies. So many companies are sick
and so many are closed due to non-
payment of dues to share-holders. It
has led to strikes and also violence.
This is what is happening. My hon.
friend said about Coimbatore mills in
Tamil Nadu as to what was happen-
ing there, how the mills are running
and how they have become sick mills.
The Government had to take them
over. We have to analyse what
are the reasons why these com-
panies are not run properly by the
directors, how they become sick and
how they have to be closed. We
should not oppose the amendment for
the sake of opposition alone.

There are other good provisions also
in the amendment Bill. There is Sec-
tion 222 which makes it obligatory on
the companies to give the balance-
sheet even when there is no annual
general meeting, It has to be ap-
preciated that the Government has
brought in this provision. One hon.
Member said that the share-holders
have been depreived of their rights.
It is not so. Within 21 days, they
will get the balance sheet. At the
same time, the share-holders are get-
ting a right to inspect in the Regis-
trar’s office, within 30 days, all the
documents of the companies, what
are the assessments, what are the an-
nual reports, etc. It is giving the
share-holders more powers rather than
depriving them of their powers.

Regarding the increase ip the ceil-
ing of donations for charitable pur-
poses, it is welcome. The hon. Mem-
ber, Shri Kanwar Lal Gupta, also
said about it, But it does not say
what are the charitable purposes,
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what are the charitable institutions,
under what circumstances, the
amount can be donated upto Rs.
50.000. My hon. friend, Mr, Venkata-
raman said that he would not accept
that there has been the devaluation of
the rupee. I do not agree with him.
This Act was made in 1954. Every-
body knows what was the cost price
in 1954 and what is the cost price in
1977. There has been the devaluation
of the rupee, So, an increase from
Rs. 25,000 to Rs. 50,000 is most wel-
come,

I would like to support Mr. Kanwar
Lal Gupta in saying that it should
apply to political parties also, I would
not agree with Mr. Ramji Singh’s
amendment that it should ot apply
to the political parties. In the recent
days, we have seen how the political .
parties have fought the elections. The
political parties definitely need some
funds for elections, Wge need some
funds, whether we helong to this
party or that party, this group or that
group, If it applies to the political
parties, there will not be any souve-
nirgs needed, there will not be any
secret collections and there will not
be any black-money put in the ac-
counts of the political parties. The
political parties can frecly collect the
funds. So, I support the increase in
the donations for the charitable pur-
poses from Rs. 25,000 to Rs. 50,000
and also in regard to the donations
for the politial parties,

In conclusion, I say that this
amendment is one of the feathers in
the cap of the Government by com-
ing forward with this amendment to
the Companies Act of 1954. I support
this amendment Bill on behalf of the
Anna DMK.

16.00 hrs.

SHRI VAYALAR RAVI (Chirayin-
kil) : Mr. Chairman, Sir, my colleagues
on this side have elaborately dis-
cussed this and brought out various
relevant points which I want the hon.
Minister to consider, This Amend-
ment moved by the hon. Minister has
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to be gone through very carefully
because it is not so innocent as it
appears. The first amendment,
amendment of section 58A, will have
serious repercussions and will affect
more the poor people who have de-
posited the money and helped the
banks than the Directors.

The hon. Minister, in his opening
remarks, has said that a high-powered
committee is being appointed and
they will be examining thoroughly
and make suggestions for amendments
in respect of both the Companies Act
as well as the MRTP Act., I welcome
his move in appointing a high-po-
wered Committee. But at the same
time it has aroused some doubt whet-
her the approach to this new look
at the Companies Act and the MRTP
Act will also be on the same lines as
this Amendment. We are cuspicious
because with all this book on Com-
pany Law, there are enough loopho-
les. Mr. Shanti Bhushan can very
well say that it was the Congress
Government which did it. I admit.
Enough loopholes are there—he him.
self, as one of the eminent lawyers,
must have argued cases—or the big
companies to escape. He was pre-
viously on the other side—on the side
of the comapany; but now is sitting
on this side, namely, on the govern-
ment side. Therefore, whichever
loopholes he had come across when
he had argued cases, he should now
ensure that those loopholes are plug-
ged. So, when the report of the Com-
mittee comes, he should examine that
with this outlook.

I have a suspicion—you may not like
the word ‘suspicion’—because of this
Amendment. Now, let us deal with
this Amendment. As Mr. Bedabratn
Barua put it, there are rival banking
systems in the country today. The
banking investment has gone up fto
Rs. 17,000 crores, invested by different
sections of the people in the banks.
Here Rs. 1,000 crores have been chan-
nelised through another way. That
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is why Mr. Barua raised the point that
there was a parallel banking system
We have encouraged that without any
proper check. Not to speak of proper
check, there is not even a provision to
protect the interests of the depositors
who are expected to deposit money in
the banks for national purposes. And
this money has gone to a fixed groop
of companies and Directors—and they
can swindle that money.

Now, what will be the impact of
this amendment of section 58A? That
impact has to be examined thoroughly.
I can point out examples if the Minis.
ter allows me. One case is—the hon.
Minister is very well aware of this—
that recently an allegation has come
about a company, National Rayons
Corporation, where their public debts
are said to be amounting to Rs. 52
crores. In the morning the matter
came up in the House in the form of
an Adjournment Motion. It is because
it has been reported that a ig fraud
has been committed against nationali-
sed banks to the tune of Rs. 24 crores.
This comapny is now trying to trans-
fer their equity shares to the Modi
Group of companies—at a different
value; at 350 or so; I do not know
exactly. I know, Mr. Shanti Bhushan
will say. ‘Your Government, during
the Emergency, withdrew the govern-
ment directors’. You can tell me.
I admit. I am not justifying or sup-
porting it at all. Even at that time I
was not supporting Kapadia. He wass
one of the exploiters during the Emer-
gency. I want you to put that gentle.
man in the proper place. He was ex-
ploiting the previous Government and
the Emergency—to loot the public
money to the tune of Rs. 52 crores. He
managed it; he managed to have the
government directors withdrawn thnge
days. Your Government has appointed
eight directors. But are they func-
tioning properly? Still the old evil
influence prevails. I suspect, the old
influence still prevails through Mukund
Steel. There are allegations against
Mr. Patel, Chairman. This transfer of
equity shares will amount to cheating
the poor people, who deposited money
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in the banks, to the tune of Rs. 52
crores. This Amendment will help
this company. This amendment c¢an
help for a decision to give exemption.
Under Section 372 of the Companies
Act, your intervention may stop ex-
change of these shares. Section 372
is very clear; under this Section, Gov-
ernment consent is necessary for Lhe
investing company. It is not the Na-
tional Rayon Corporation, ,but the
Modi Group of Companies need yolr
permission. Before giving permission
to the Modi Group of Companies, it is
necessary for the Government to c¢x-
amine the whole issue altogether. It
is not that you should examine the
functioning of the Modi Group of
companies, but also the functioning of
the National Rayon Corporation, its
Chairman and the eight directors ap-
pointed by you. These directors have
always been supporting the decision
of the Chairman during the Emergency
and after the Emergency. I would
appeal to you not to support the actions
of the Chairman, who has been acting
in a way only to continue ‘here. These
directors have also given their cou.
sent for the transfer of equity shares
which they were not expected to do.
They have flouted the rules and guide-
lines laid down by the previous direc-
tors during the pre-emergency time.
Even Mr. Patel was a member of the
purchase committee along with Suchir
Kapadia and another Kapadia. All of
them ganged up to cheat the public.
This amendment will further help
them. That is why, I demand a
thorough enquiry into the whole affair.
It is for your Ministry to see that the
public money to the tune of Rs. 52
crores is not wasted by the transfer of
equity shares from the National Rayon
Corporation to Modi Group of Com.
panies. 1 do not want to go into
further details at this moment.

I have got a great respect for the
Prime Minister and I wouid only like
to take this opportunity to appeal to
wim and the hon. Minister. As has
been pointed out by some hon. Mem-
bers at someother occasions, a new
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clique has been formed; some ICS
officers have ganged up together. 1
only want to warn the Prime Minister
that he must be careful about his
Secretary, Mr. Shankar. I want to give
a warning that the way in which Mr.
Shankar is functioning today will bring
a bad name to him. I say nothing
more than that now.

Now. look at the amendment, Clause
8. According to the Act, the whole
money was to be returned by April,
1975. As Shri Venkataraman said, now
it is 1977; two years have passed.
These people have not returned the
money. If the hon. Minister would
not get angry, I would say that it is
meant to help the friend of the god-
father of your Party. who still relaxes
at the Bombay Nariman Point Tower. 1
hope, he will not deny that.

Section 58A of the Original Act,
under 5(b) says:

“Every officer of the company
who is in defaut shall be punishable
with imprisonment for a term which
may extend to five years and shall
also be liable to fine.”

This is the clause under which you
have to prosecute one of the naws-
paper magnates in the country, who is
supposed to be your close friend relasx-
ing at the Nariman Point tower. Ten
crores of deposits have been taken Ly
him; it has been widely publicised and
has been criticised on the floor of the
House. I want to know what action
has been taken against him and in
order to protect the interest of the de-
positors. I would like to know what
the Minister has got to say if I say
that we suspect that your intention to
amend this is to protect that gentle-
man only. And there are other amend-
ments I have tabled along with my
friend, Mr. Venkataraman.

I have tabled an amendment about
the circulation of the balance-sheet
Under the present section 219 every
share-holder is eligible to get a balance
sheet and he will be able to know what
is happening. Merely filing a cop)
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with the registrar is not suffic’ent.
Every depositor should get it. In re-
gard to this amendment we take a very
strict view and I hope the hon Minis-
ter will consider it. It is very harm-
less and there is no difficulty. The
company will have only to print a
few more copies and distribute it to
the depositors. ...

SHRI JAGANNATH RAO: They
have a right to get it.

SHRI VAYALAR RAVI: Please uac-
cept that amendment. It is harmless
and it will only help the people.

Then, with regard to giving exenip-
tions, you say that it is because of the
hardships they have passed through
and the labour strike and so on. This
is against your basic concept and ihen
we all know that since 1974—77 there
was not much of a strike and these
companies simply exploited the poor
to the maximum during emergency. 1
concede that. They are trying to fisu-
rish themselves. I do not deny that
fact. Then I cannot understand why
the Minister comes here and says
that they are in a bad gtate. I am
admitting that they have exploited the
people and enriched themselves to the
detriment of the companies. But you
come here and say that they have to
be exempted because they are it a
bad state. I am not able to accept this
reason and it is not convincing to us—
this amendment to clause 58A and in-
serting a new clause.

These are the pointg I have to make
and I wish the hon. Minister will con-
sider them. These are very impor-
tant. This exemption will en-
trust the power into the hands o! ex-
ecutives and some officers in the Com-
pany Law Board and it will only give
room for more corruption = amongst
your officers. Then what will be the
criterion for exemption? That will
lead to under-hand dealing by the
company, its manager and directors
who will try to influence the officials.
Why do you give scope for this evil
influence to be exercised on your offl-
cials. I wish that you keep them frce
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from this evil influence. That is why
I will say, don’t give exemption further
and limit it to the period till 1¥78. That
is the best thing.

Lastly, Mr. Gupta himself has said
about donations to the Congresg Party.
Now the Minister might have found
himseif jin difficulties. Yes, we got
donations, the Congress got donations.
But what about you to-day? We have
taken money but that is white money.
But what about you? You have taken
black money. As an honest political
party, have you come out with your
income and expenditure statement?
You say that you are fighting again
against corruption and are fighting
the Congress Party. But you shouid
have come out with your accounts.
Can you? It all suits you very well
when you accuse the Congress of liv-
ing on blatk money. But you yoursel
now live on black money and unneces-
sarily, you want to blackmail the
Congress that ‘We are going to pro-
secute everybody.” But now you have
found the difficulties. I would only
submit that this kind of blackmailing
will not lead us anywhere. I would
like them to see that the loopholes in
the law are plugged and the exploita-
tion of the poor depositors by these
companies is stopped. If you do that,
we will join in your effort and extend
you all the co-operation.

Befove I sit down, I will appeal to
the hon. Minister to accept some of our
amendments which we consider very
important. I hope you will concede
our request.

With this request, I conclude.

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
SHANTI BHUSHAN): When I made
my opening speech which was a brief
one, I anticipated that it would be,
a dull debate.... *

SHRI VAYALAR RAVI: When we
are here, it cannot be dull.

SHRI SHANTI BHUSHAN: Because
the Bill contains a few provisions and
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they are a so not of a very big magni-
tude.

SHRI JAGANNATH RAO: Innocu-
ous.

SHRI SHANTI BHUSHAN: But I
am really very happy that hon. Mem-
bers have used all their ingenuity in
finding out matters for debate. It is a
very interesting and useful discussion
which we had and I will try as briefly
as I can to deal with the points which
have been raised.

Dr. Seyid Muhammad's main point
was this. He did not criticise all the
provisions of the Bill, but he asked
what was the need for the Bill at all
if a committee has already been ap-
pointed by the Government. My
friend opposite Mr. Bedabrata PMaruu
happens to be a member of the Com-
mittee which is going into revision of
the Companies Act and Monopolies
Act. Dr. Seyid Muhammad said, there
was no need to bring in a piecemeal
measure. He asked, why can't you
wait till next year when the report of
the committee would be available when
you can solve the problems ol the
people in one lot, and have no piezc-
meal affairs at all. 1 can appreciate
that kind of approach because he hap-
pens to belong to a party which for
the last 30 years believed that taey
must solve the problems of people ali
at once and that there should be no
piecemeal approach; all the proplems
of the people should be allowed to re-
main #s they were till then. Tais is
the so1t of approach which was applied
to the affairs of the country, with what
disaster, we all know. My point is,
even if you are able to do someihing
it is better. There are some peop'e
who think.
£ FL G A T7, A FL G A |

There are others who say.

ot J1 AT & S7ET

Some have that sort of approach,
evervthing should be done together.
But [ Jdo not see as to what is wrong
with adopting piecemeal approach.
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So far as Section 58A is concerned,
a Study Group under the Chairman-
ship «f Mr. James T Raj had been
appointed and as a result of the re-
commendations of that Study Group
this problem was setfled.

There was another point which was
made in strong terms by some Mem.
bers. There were many hon. Members
who were appreciative of this measure.
The criticism was voiced that this is a
measire which is intended to help the
big companies which are exploiting
the depositors’ money, that this ‘s
going to hurt all the poor depositors
and so on and so forth. They iried
to paint a picture as if the whole ob-
ject hehind this Bill was to somehow
save the dishonest companies; cheat-
ing the depositors and so on. I would
like to pose a question. What was the
experience of the amendment of Sec.
58A., introduced in 1974, for the pur-
pose for which it was ‘ntroduced?
There have been some who have peen
representing to me and some who have
been seeing me and they had certain
apprehensions but many of them be-
came quite appreciative of the object
of the Bill 1 explained this to
them. If I can give you an example,
if you have a law, the main purpose
of law is this, namely, how to prevent
a course of conduct which is not in the
interest of society. How to bring it
about?

If you have an artificial law which
brings wilhin its scope all kinds of
people, whether they can be persuaded
to give up that kind of actively or not,
that is a different matter. Supposing a
law was framed—I]I am just giving you
an illustration to illustrate my point—
that every person or every citizens
shall pay one lakh of rupees for the
cyclone victims of Andhra Pradesh.
Anyone who does not do so, shall be
liable to be prosecuted with an impri-
sonment for five years. Then what
will happen to those who can afford to
pay one lakh of rupees but who fail to
pay this? They would know that this
law ig equally binding or equally ap-
plicable to everybody. They would
know that by and large so many
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poeple are not in a position to pay that
one lakh of rupees. In that case,
everyone will be found guilty and
everybody will either be prosecuted or
nobody will be prosecuteg and if, even
those who might be in a position to
donate that one lakh of rupees will not
comply with that law, then the law
itself will come into disrepute because
either the law as it ctood can he fairly
and reasonably enforced or, if the law
becomes so artificial that it cannot be
reasonably and properly enforced. In
that case, it fails to serve its purpose.
This is what exactly has happened, 1
submit with great respect, to Section
58A as it stood. After all, what was
the object? The provision was that by
the 1st April, 1975 all those deposits
should be returned. The law has stood
for 2-1/2 years since 1st April, 1973.
If the law was well defined or jf Sec-
tion 58A was well defined, and, if any
amendment or any tinkering with 58A
is now going to be a sort of frustrating
the purpose for which it had been en-
acted, then may I ask what hus it
achieved? Has it schieveq that all
those deposits which had been taken
and which were required to be return-
ed by 1st April, 1975 had been return-
ed? Has it succeeded?

Enough time has been given to see
that Section 58A as it was enacted has
been allowed to remain in the statute
book for more than 2% years. If at
all it has not achieved that purpose,
then what is the good of paying now
that that section was designed to
achieve a very important purpose and
now you are tinkering with that Sec-
tion. That purpose would not be
achieved. You have already seen as to
whether that purpose has been achiev-
ed or not. It has not been achieved.

An hon. Member was pleased to ask
as to how many prosecutions have
been there so far and what has been
their fate? I have collected figures so
far as prosecutions which were launch-
ed for the violation of Section 58A are
concerned. Well, 35 companies were
prosecuted during ihis period and. out
of 35 companies, the cases of thirty
three companies are still pending. of
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course we know there is law’s delay
and so om and so forth.

Of the two companies for which the
prosecution came to an end, in one
case, the directors were also accused
persons but they were acquitted by the
court. he company was fined a sum
of Rs. 400, . In the other, prosecution
case, it was obviously felt that this is
a provision which hag not been com-
plied with by anybody. There are so
many companies who are not physical-
ly in a position to company with the
provisions. The law becomes artificial.
The court may also adopt that course.
There is a technical offence. They are
convicted and some sentence was made.
But the provisions of the law do not
take a serious notice of that contraven-
tion on account of the fact that it is
found that the law itself, in many res-
pects is artificial. In the case of the
other company, eight directors were
convicted. In this case, the directors
were convicted and they were also
sentenceq to imorisonment till the
rising of the court. In addition to that,
they were fined Rs. 300 each these 8
directors were fined for Rs. 300 each-
totalling to Rs. 2,400 in all

This is the experience so far as the
provision of the act as it stood. The
maximum period is five years. It does
not compel the person.

SHRI R. VENKATARAMAN: If you
were not in a position to do that, you
could have prought an amendment and
you could have punished them with
imprisonment to life.

SHRI SHANTI BHUSHAN: I am
happy about the suggestion which has
been given namely to make the law
more artificial although a person is not
in fault. Btcause he is not able to
comply with the provisions of the law
he should be sent to jail. Of course
this was the mentality which was in
vogue during the period of emergency
when if somebody has done something,
then he should be sent to jail ag if that
is going to be a solution. The purpose
of penal law, I would like to say with
great respect, is not to find some ac-
commodation for some people in jail
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The main purposce is to persuade them
to act in a particular way so as to puni-
sh them with imprisonment for life or
even death sentence. If they will not
be able to act in the way in which ihe
society wants them to act, then what
is the purpose of that penal offence?
If, by merely sending them to impri-
sonment for life, would achieve some-
thing, then the amendment need not
have been made. On the other hand, if
a provision is made that this deterrent
will enable or make the person to act
in a particular way which the society
wants, then, in that case, the law will
have to see to it that the law imposes
a sanction of a crimiral law only
against the persons who are not in a
position to act in the way in which the
society wants him to act, and has the
option either of acting or of not acting,
That precisely is the reason why this
Bill has been brought.

Some hon'ble Members have found
fault with the vesting of discretion.
The purpose of Jdiscretion has been
spelt out in the Bill. 1 will deal with
that point. But if I assume and one
proceeds on the assumption that the
discretion is going to be honestly exer-
cised. it is going to be bonafide exer-
cise and it is going to be exercised for
the purpose for which the discretion
has been given, let us see what is the
purpose of giving this discretion. The
purpose is to distinguish between two
classes of cases. The law which was
introduced in 1974 in the shape of Sec-
tion 58A had a certain objective. First-
ly, to provide some kind of security to
the poor depositors because they might
be taken by the inducement of 1 very
high rate of interest, namely, to impose
certain limitation on the 1ate of inte-
rest which could be given by the com-
panies. Secondly, the limits to which
the companies could take these de-
posits so that, by snd large, there is
security for the depositors. Those
were good objectives. Merely hecause
the amendment was brought by the
Congress Government, I am not saying
it was wrong. But naturally it is quite
possible at that stage it might not have
been anticipated in actual working
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what will be the result. Now, during
the experience of two end a half years
it has been found that this provision—
such a stringent provision which has
the sanction of criminal law—has not
succeeded in achieving its object. It
has not succeeded in compelling the
companies to pay for all these deposits.
So, we have to sit and think why is it
that such a serious provision has not
succeeded in its professed purpose.
When we sit down to think we find
that the law does not tuke account of
the various difficulties—which may not
be the difficulties within the making of
the Directors—and even those who are
anxious to comply with the 1eyuire-
ments ¢f the law are not able to physi-
cally comply with the same. So, it
shall be the duty of the Government to
apply its mind to the facts and circums-
tances of each company or each class
of company. Whenever any company
wants that the sanction of this crimina)
law should not be applied to it, it will
have to make out a case of hardship.
It is not a blank discretion which is
being given to the Government. Gov-
ernment will have to apply its mind to
the relevant facts and come to the
conclusion whether there ig any just
and sufficient case. The scheme of
the Act is to find out the relevant
circumstances and to honestly anply
the criteria to the facts of each case.
The real thing is to ensure that the
Government does not misuse the
power or exercise the power for extra-
neous purposes. That, I submit, has
been ensured in two ways. Firstly
this power shall be—if the power is
exercised by the Government for
extraneous reasons or not for the
purpose for which it is meant—cer-
tainly it shall be questionable befove
a court of law and nobody could dis-
pute with the court if it finds that
power or discretion had been exercis-
ed on extraneous consideration or
malafide intention and certainly it
would be in a position to annul that
exercise of power. That sanction itself
would, in my humble submission, be
sufficient.

The other point was that the pur-
pose of the vesting of discretion should
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be in the law. Why should the
justification not be spelt out, what
kind of hardship, what just and <uffi-
cient reason—these should be spec:fi-
ed. If the problem had been so sim-
ple it could be stated that for this rea-
son and that reason, these are the
various reasons which might create
genuine difficulties wherein a company
might deserve the exercise of this
power. But these are of such multi-
farious nature that it is not possivie
for any law to specify or make out a
list of reasons and circumstances in
which it might become necessary. Butl
so long ag government exercises thal
power bona fide for the purpose for
which it was meant, I submit cherc
should not be any serious objection to
the exercise of that power.

The hon. Seyid Muhammad utilised
this opportunity to refer to Section
293A and the opinion of Shri Palkhi-
wala and the former Chief Justice of
India, Justice Shah. These are mat-
ters which huve already been dealt
with my hon. friend Shri Nathwani.
All that is prohibited by Section 293A
is giving donation to a political party
or to a person for a political purpose.
Every kind of dealing by a compary
with a political party had not been
prohibited. For instance, a polilical
parly has some organisation which =
manufacturing, say, paper weights.
Merely because the company buys
paper weights which are manufactu-
red by a political party and pays the
price of the paper weight to that pcli-
tical party, nobody can say that it is
contravention of Section 293A; it
would be untenable to say that the
company is making a donation to the
political party. But suppose the paper
weight costs Rs. 5 and the company
pays an amount of Rs. 5 lakhs saying
that that is the price of the paper
weight, it gives a cheque for that
amount, the bill is made, a voucher is
made and all other formalities are
completed, would anyone have the
slightest doubt that it is not in reality
the price of a paper weight.
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SHRI JAGANNATH RAO: It is
pouitical weight.

SHRI SHANTI BHUSHAN: So it
will depend upon the facts and cir-
cumstances of each case. That is pre-
cisely what Mr. Palkhiwala and Jus-
tice Shah had said. In their opinion
you have to go into the various circum-
stances and that is the purpose
why this information is being col-
lected from different companies. Every
case must stand on its own footing.
Until all the factg are examined, it is
not possible to say whether a parti-
cular company or a director of a ¢'m-
pany s guilty of contravention of
293A or not.

He also repeatedly asked why the
repeal of the 42nd amendment which
was premised had not been brought
forward. Why the promised electoral
reforms and the anti-defection Bill
had not ecome. Now what have those
to do with the Company Bill. The
repeal of the 42nd amendment is be-
ing discussed between the ruling party
and other parties in both the Hou-
ses. Very soon with the coopera-
tion of everybody we hope to bring
a proper Bill before this House and
the other House about that matter.
I have had other occasions in the
past to refer to electoral reforms.
It is a very difficult matter; it 1s a
problem which bristles with all kinds
of difficulties and it is not a matter
on which you can come forward
with a Bill straightaway. The matter
has to be considered carefully. Various
proposals are before the govern-
ment. Various committees and parties
and so on have been making all kinds
of suggestions. They are engaging the
government and ultimately that would
also be a matter which would be dis-
cusseq with all sections of the two
Houses. I hope perhaps a consensus
would emerge and jt would be possi-
ble to reform the elelctoral law of the
country to the satisfaction of every-
body, because evidently democracy
depends upon proper electoral laws.
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Similarly about the anti-defections
Bill also, discussions are going on.
That also raises certain complicated
questions and it is in the procesg of
discussion,

Mr. Kanwar Lal Gupta expressed
the apprehension that sometimes
the benefit is given to the non-gen-
uine cases. The criteria have been
laid down in the provision itself and
the courts are there to see whether
for proper reasons the power is be-
ing exercised. So, there should be
no anxiety, particularly in a demo-
cracy when Parliament's supervision is
there. Every act of the government is
questionable in the Parliament. The
government is responsible to this
House. All these procedures and
rules are there by which this House
exercises supervision over each and
every dction of the government. So,
there should be no anxiety about such
things happening.

Mr. Venakataraman said that this
provision should be limiteq to 1st
April, 1978. In that case, it will meet
the same fate which the original pro-
vision met. If irrespective of the
conditions in each individual case
you put down an arbitrary date, whe-
ther it is 1975 or 1978, it will
make no difference. Even 1st April
1975 was not during the period of in-
ternal emergency. 1st April, 1978
would be after the emergency. So,
there would be no difference. That is
why the proposal is you may exempt
partly or for a particular period so
that the companies can be induced
to act on the facts of a particular
case. Depending on the facts of a parti-
cular case, the companycanbe told
“Yes; your difficulty can be understood.
But this is how you can find out funds
to pay for the depositors within
such and such period. Therefore, the
exemption can be granted only for
such and such period” So, it will
depend upon the circumstances of
each case and there can be hope of
the order being able to be enforced.

About Section 220, while the pro-
posed amendment was welcomed by
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all sections of the House, it was said,
why js the provision requiring filing
of balance sheet and profit and loss
account only with the Registrar and
not going further to say that copies
will have to be sent to all the share-
holders alsg I very well appreciate the
sentiment behind this criticism. After
all why does a company not supply the
balance gheet and profit and loss ac-
count to the shareholders? It is be-
cause either it is not ready or it 1is
not willing to make it public. I sub-
mit that as soon as it is compelled
to make them public by being re-
quireq to file ther: with the Regis-
trar, any incentive to withhold it
from the shareholders would not be
there. Also, it would be open to any
shareholder to inspect it in the Regis-
trar’s office. There is already Section
219(2) which says that any member
can insist and ask for it.

SHRI R. VENKATARAMAN: Will
it apply only to Section 219 or will it
apply also to 2207 Sub-section
(2) applies only to Section 219 where
the company holds a general meeting
and is obliged under Section 219 to
send 21 days before a copy of the
balance sheet and profit and loss ac-
count to all the members. But there
is no such thing in Section 220, be-
cause no general body meeting is
held. Can you say that there is the
same obligation under Section 220 as
in Section 2197

SHR] SHANTI BHUSHAN: 1
should not express a legal opinion on
a question like this because I have
had to surrender my enrolment certifi-
ficate when I came and joined here.
But I can say that Section 218(2) is
not conditional on the holding of an
annual general meeting. Therefore,
it can be construed as an independent
requirement. Sub-section (1) impos-
es one requirement; sub-section (2)
gives an additional right, viz., the
last balance sheet. If the balance
sheet has already been prepared and
filed—in that case-—under sub-gection
(2), why can’t a member insist and
say, ‘“Here you have got the balance-
sheet—because the balance sheet has
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been fileq with the Registrar—and it
is our right to have the last balance
sheet. This becomes a last balance
sheet which has already been prepar-
ed and js ready and available be-
fore the Registrar. Therefore, we
are entitled on demand to have a
capy of the balance sheet?” There-
fore, I submit that even if the provi-
sion had not been there, once the
balance sheet is required to be filed
before the Registrar—and it is filed—
it is available. It is ready and it can
be inspected; and when it can be ins-
pected, why should the management
unnecessarily, and without any cor-
responding gain, try to displease the
members by not giving them the copy
—if the latter can get the copy and
inspect it before the Registrar?
Therefore, my submission is that
perhaps it is not necessary to go fur-
ther; and the provision which is be-
ing introduced is quite sufficient to
meet every situation, s¢ far as the
difficulties are concerned.

Many hon. Members welcomed
the amendment for raising the amount
from Rs. 25,000/- to Rs, 50,000/, in
Section 293. Some of the hon. Mem-
bers, however, criticized it and ask-
ed why was it necessary. Even Dr.
Seyid Muhammad asked Wwhere was
the urgency. I am leaving aside those
who want to act contrary to law
and sometimes get away with it.
That happens with the Indian Penal
Code also. All kinds of offences are
there; but at the same time we know
cases in which people commit all
kinds of offences ang get away with
them. Society can only try to pre-
vent, or at least as far as possible
to prevent, them from getting away.
But that does not mean that if there
is a provision which, if worked pro-
perly will do good, it should not be
introduced because some people do
something wrong under that provi-
sion. Therefore, the question is whe-
ther it is correct to give the power or
right to a company to make a dona-
tion. And Section 293(e) is meant for
two purposes—not only for charitable
purposes, but also for the welfare of
employees. For these two objectives,
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the amount is sought to be raised
from Rs. 25,000/- to Rs. 50,000/-. The
concept of charity is well known.
After all, companies are making
money. They gre carrying on busi-
ness. Normally they are big people,
at least in comparison with the poor
people. They are the well-to-do section
of the society. No person who is- be-
low the poverty line will have a share
in a company. If these people will get
an opportunity, under this provision,
t0 help poor people, through charity;
or even to spend money for the wel-
fare of the employees otherwise,
what is the harm? Earlier the limit
was Rs. 25,000/-; now it is being al-
lowed upto Rs, 50,000/-. I thought
that it would be a step which would
be welcomed by each and every in-
dividual hon. Member, rather than
be criticized. But, then, in a parlia-
mentary democracy of thig kiﬁd, what
would thz Opposition do if the ruling
party brings in only good and proper
measures? After all they should
have some role. They should criti-
cize; and they should use their inge-
nuity to criticize even the good mea-
sures etc. So, we can quite appre-
ciate it.

A point was made that even com-
panies which are not really compa-
nies, viz. not limited companies, also
sometimes advertise and take depo-
sits, So far as this subject is con-
cerned, I quite appreciate the senti-
ment behind that criticism; but that
would not be a matter which would
be relevant to Companies Act, be-
cause obviously the Companieg Act is
there for the purpose of regulating
the conduct of limited companies
which are registered under the Indian
Companies Act—not firms, indivi-
wuals and so on. That may be a
matter of Jebate i.e., whether it
should be open for gn individual or
a firm to invite loans or deposits of
a centain kind or to advertise for that
purpose. But that matter can be left
to be dealt with in other forums for
discussion, rather than during a dis-
cussion on the amendment of Com-
panies Act.
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Shri Kanwar Lal Gupta supported
the Bill, gng I am grateful to him for
that. He also said that it is a half-
hearted measure etc. Well, he tried
to look fair, that he was not comp-
letely satisfied with it. Because he
is a member of the ruling party,
therefore, he found some occasion to
add some qualifications to show how
fair and objective he is.

Then he asked: why is provision
being made for total exemption? He
probably mixed up between holding
an annual general meeting and mak-
ing deposits. He probably thought
that section 58A was also designed for
the purpose of compelling a com-
pany to hold the annual general
meeting within 58 days. This is not
meant for that purpose. It is in re-
gard to making deposits in the com-
panies and so on. Therefore, that
gquestion does not arise.

Then he said some companies deli-
berately mismanage the affairs and
make them sick, take out all the
money their own investment gnd also
the investment from the financial ins-
titutions and so on and asked: what
is the remedy, why some remedy was
not provided by this amendment. I
think that the existing remedies are
known. Under section 408, Govern-
ment can appoint their own directors,
if there is a complaint of mismanage-
ment, public interest being affec-
ted etc. Shri Ravi referred to this
fact of Government directors. He
has been very charitable to me. 1
am very grateful to him for that, be-
cause in his speech all the time he
said “my party has been mismanag-
ing things doing dishonourable
things” this, that and the other, and
he expects, and very rightly expects,
this Government to right every
wrong that has been done by the
party then in power. We do not in-
tend to disappoint him. We do expect
to set right every wrong which
might have been done earlier

DECEMBER 13, 1977

(Amdt.) Bill 312

Then it was asked what about poli-
tical donations and so on? The hon.
Member, Dr. Ramji Singh, who is es-
pecially kind to me always, I was ex-
pecting that he would give me an-
other bouquet today, abstained from
doing that. He has given notice of
an amendment for banning company
donations. Probably he has reaq only
section 293, and not 293A, under
which that ban is already there,

Of course, one hon. Member said
that the ban is unnecessary and it
should be done away with Shri
Bedabrata Barua is a member of the
Committee. All kinds of suggestions
which may come from any section of
the House, or any section of the pub-
lic, can be examined by the Commit-
tee. All those things can be consid-
ered. But this ban on company dona-
tions is still there under section 293A.
Therefore, the question of considering
that amendment does not arise.

It was stated by Shri Bedabrata
Barua that there is too much of a
discretion contemplated by this pro-
posed amendment to section 58A, by
sub-section (8) which is sought to be
introduced. May I invite his attention
to sub.section (7) which is aireadv
there? Is the discretion proposed
larger than the discretion which is
already there?

Then a question is asked: 1t total
discretion was already there in sub-
section (7), where was the need to
bring in this sub-section (8)? 1 will
immediately explain it. Even though
a very wide discretion has been giver
by sub-section (7), the purpose iz a
limited one, namely, to identify parti-
cular companies, on account of the
kind of business, or the kind of com-
position, or the kind of companies so
that the provisions of that section can
be made inapplicable to that company.
So, the purpose of that section, even
though it confers a wide discretion is
a particular purpose. The purpose is
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not that even though a company v ould
be a proper company to be governed
by section 58A, yet there should be the
power to exempt it, either totally or
partially, or for a certain —eriod, f-om
a particular requirement or the other
and so on, or merely extend the time.
So, the purpose of sub-section (8) is
entirely different from the purpose be-
hind sub-section (7). Sub-section (7)
does not give power to the Govern-
ment to impose conditions. If you
have to come to the conclusion that
the company is not to be goverend by
section 58A, then you pass an orider
under sub-section (7). But ‘f you came
to the conclusion “all right, there is
a case of exemption, you shall do tiis,
within so much time you shall pav
so much”, it can be done only under
sub-section (8) and not under sub-
section (7).

A criticism was levelled by Shri
Barua that giving this power {n the
Government would be unconstitutional
because it will be arrogating the func-
tions of the Supreme Court. On what
concept of law or legal principle this
would amount to arrogating the iunc-
tions of the Supreme Court 1 have not
been able to understand and hence 1
must frankly confess that I am unable
to reply.

SIIRI VAYALAR RAVI: What he
meant was that it is for the court {o
punish and that Government is taking
away that right.

SHR! SHANTI BHUSHAN: This is
a case of criminal legislation. There
are certain circumstances in which
there ijs no guilly mind or mens rea
on the part of a person which is re-
prehensive or must be deprecated be-
cause difficulties have really been res-
ponsible for it. So far as this provi-
sion is concerned, that power is not
with the Supreme Court to identify
these cases. If it had been said that
it should be done whether the reason
is good or bad, the position would bave
been different. Granting of exemption
for a certain period for certain r asons
is not a power which the courts can
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exercise in a criminal case. It cannot
say that exemption is given for :uch
and such a period on these conditions
so as to-look after the interests of the
depositors. These are not things which
can be done by the court at all.

I am gratefu] to Mr. Nathwani for
giving general support to the Bill. He
also said that there was overlapping
between sub-sections 7 and 8, but the
point which I have just made. T be-
lieve, would satisfy him.

He further said that hardship
should have been specified as riot,
strike etc. As I said earlier, it is not
possible to identify all kinds of sit-
uations because if one makes an at-
tempt to identify the various kinds
of situations in this complex world
and the companies functioning in
a complex area, one would fail, the
attempt would not succeed at all.

Then, he had another criticism,
against the use of the words “in the
opinion of.”

SHRI NARENDRA P. NATHWANI:
The wording in the Bill is “if it consi-
ders it necessary”. That means the
opinion or the satisfaction of the
Government. A subjective element
is introduced. Instead of that, an
objective test should be introduced,
and the wording may be “in order to
avoid hardship”.

SHRI SHANTI BHUSHAN: I fully
appreciate the spirit behind what he
has said, but may I appeal 1o the vast
experience of Mr. Nathwani as a
Judge and say if you make it object-
ive and not subjective, then litigation
can start and go on for ten years that
it has been exercised for extraneous
considerations or is maly fide? If the
other language is used, then the court
must judge in each case, with the res-
ult that these matters will hang fire
for years and years, with the result
that everything gets frustrated. The
only objection can be that the Govern-
ment might try to abuse or misuse the
power. So long as that is obviated
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and the court can intervene to find
out if the power has been misused for
extraneous reasons, it is good enough.
It is not a case where the court can
be said to be better equipped than
the Government, when both are func-
tioning honestly and for proper con-
siderations. There can be only two
reasons for giving the power to the
court rather than to the Government,
namely that it is better equipped or
distrust. Distrust is avoided because
the court can always be brought in.

SHRI NARENDRA P. NATHWANTI:
If it is a subjective test, the court can-
not go into the question of the suffi-
ciency or otherwise of the material on
which such satisfaction or opinion is
arrived at.

Secondly, when you put these
words, it creates a psychological at-
mosphere. When any person looks at
it, reads it, instead of focussing the at-
tention on the genuineness or other-
wise of the ground, he has to depend
on “if you consider it necessary”. Ul-
timately, it is your discretion. That
is why I thought it would be better
to have this phraseology.

SHRI SHANT] BHUSHAN: So far
as the points made by the hon. Mem-
ber, Shri Jagannath Rao are concern-
ed they have already been covered.

I am grateful to Mr. Viswanathan
of the Anna DMK party who gave me
the most unconditional support SO
far as this Bill is concerned, even
more than what the hon. Members of
my party have given. I am specially
thankful to him and I am grateful to
him for that.

Lastly, coming to the irrcspressible
Shri Vayalar Ravi, his main objection
was that this Bill does not look so
innocent as it is made out to be. I
do not know whether he referred to
the Bill or to the mover of the Bill
However, he has given some interest-
ing and very useful statistics that the
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banking system has, at present Rs.
17,000 crores and the companies are
also having deposits to the tune of
several hundred crores. The object of
Section 58A is not frustrated. It is
only a sort of device to really en-
force Section 58A. Therefore, he need
not have any apprehension so far as
that is concerned.

As is usual with him, whether
something is within the framework
of the matter which is engaging the
consideration of the House, because
his vision is so wide and his scope is
so broad that he can oversee every-
thing and he cannot forget his obses-
sion, he referred to Kapadias and the
National Rayon. He brought them
even in this debate. Except saying
generally which I have already said,
I do not propose to disappoint him
so far as hig general desire is con-
cerned that we should under all the
mischief and evil for which he might
be at least nationally responsible. I
would not like to digress much into
the National Rayon, etc. As he knows,
the Government directors have al-
ready been appointed. He was very
sorry that Government directors ap-
pointed earlier had been removed. He
thought that there was no justification
for removing Government directors
carlier. T take it that he wanted to
pay me a compliment that Govern-
ment directors have been appointed.
I thank him for that; I am grateful
to him for that.

Then, he said that the Janata Party
has taken some black money from
somewhere. Of course, he knows, all
these colours and recognises black,
white, grey, red, pink, green and so
on, all kinds of money. But I must
frankly admit that I am almost colour
blind as to where and how the black
money etc. is taken. So, I will not be
able to contribute to this part of the
debate.

With these words, I again express
my gratefulness to the hon. Members
and I request them to support the Bill
and adopt it.
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MR CHAIRMAN: The question is:
‘“That the Bill further to amend

the Companies Act, 1956, be taken '

into consideration”

The motion was adopted.

17 hrs.

MR: CHAIRMAN: We shall now
take up clause-by-clause considera-
tion of the Bill

There is no amendment given
notice of to Clause 2.

I shall put it to the vote of the
House.
The question is:

“That Clause 2 stand part of the
Bill.”

The motion was adopted.

Clause 2 was added to the Bill.

Clause 3—(Amendment of
section 584)

SHR! R. VENKATARAMAN: I beg
to move:

Page 1, line 16,—

after “time” insert—
“till 1st April, 1978" (4)

Page 1, lines 17 and 18,—

omit “or exempt any company or
class of companies from,” (5)

Page 1, line 18,—
omit “or any of” (6)

Page 1, lines 18 to 20,—

omit “either generally or for any
specified period subject to such con-
ditions as may be specified in the
order” (7)

SHRI NARENDRA P. NATHWANI:
1 want to speak on a particular aspect
of my amendment. Therefore, I am
moving that—though I know that my
suggestion has no chance of being
accepted.
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I beg to move: ‘
Page 1, lines 12 and 13,—

for “if it considers it necessary
for avoiding any hardship”

substitute “in order to avoid any
undue hardship” (10)

SHRI R. VENKATARAMAN: 1
have heard with very great attention
and respect the explanation given by
the hon. Law Minister. He hag gaid
that this law is not capable of en-
forcement. I was really shocked. He
gave an instance which, to me, ap-
pears something like ‘from sublime
to the ridicule’. He said, ‘If I make
a law today that every one of you
must pay Rs. 1 lakh to the Andhra
Pradesh Cyclone Relief Fund and if
I am not able to enforce it, then the
law will be absurd; I do not think
that any sane man reading section
58A will come to the conclusion that it
is such an absurd proposition as pass-
ing a law saying that every one must
pay Rs. 1 lakh to Andhra Pradesh
Cyclone Relief Fund I want
to make this «clearr He is a
good lawyer, a very clever Ilawyer;
we have read his arguments; and we
have now heard him with great atten-
tion. T was reminded of a Shakes-
pearian passage:

“In law what plea

so tainted and corrupt

but being seasoned by a sober brow
obscures the show of evil.”

That applies to him very well. The
point is this, Parliament, in its
wisdom, wanted to regulate taking of
deposits by companies. That was for
the purpose of protecting the small
investors who have been drawn into
depositing money into companies
which are not able to honour and pay
them back. I can understand the Go-
vernment saying ‘all right, we will
give them some more time for the
purpose of repaying”. But if the Go-
vernment wants to take the power to
exempt totally from all or any of the
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provisions of section 58A, it is an un-
thinkable proposition. It may hap-
pen, according to this amendment,
that some of the members who have
deposited money with some com-
panies will never see the colour of
the coin. Government may totally
exempt them from section 58A, or
give such exemption from time to
time for such a long time that the
depositors would be dead and even
their progeny will not be able tc
see that money. So, there should be
a time limit. That js all what I say.

t

It is true that the companies have
some problems. Some of the com-
panies have accepted deposits when
there was no regulation, and those
companies should be given time to
repay. We have no objection to giv-
ing time. If you say time up to 1st
April 1978 is not enough for the com-
panies to repay deposits, I would
even suggest that you take away that
time limit, but let the Government
take the power to extend the time.
But there should be a time limit to
enforce all the provisions of section
58. The depositors have put their
money into the companies, and they
must get it back. If the Government
takes a blanket power to exempt
companies from the operation of sec-
tion 58A and there js no time limit
within which they should repay, what
happens to the poor depositors who
have deposited their money in good
faith? Are they not entitled to some
sympathy? Who is entitled to sym-
pathy—the erring company or the
poor depositors? 1 leave it to the
House to decide it.

T am glad the Finance Minister is
present here. 1 have written letters
to him, complaining of a number of
instances in which the depositors have
not got back their money from the
company. The Finance Minister was
good enough to tell me that he has
forwarded it to the Company Law
Administration. But what we get from
the Company Law Administration is
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not extension of time for applying the
provisions, but total power to exempt
them from the operation of section
58A. 1 would say that the provisions
of section 58A should be enforced, the
money of the depositors should be
returned to them, but some time may
be given to the companies. I have no
objection to that. But to say that
blanket power should be assumed by
the Government to extend the time,
as they fee] just in each case, is to
deprive the poor depositor, for whose
benefit section 58A wag introduced,
so that the depositors may get back
their nioney. That is why I have
moved this amendment.

SHRI VAYALAR RAVI. In reply
to the suggestion of Shri Venkatara-
man, the hon. Minister made a funny
statement. The question js who will
decide as to who ig at fault? Suppose
some people have deposited some
money in a company and there is
mismanagement in that company. Who
will decide it? In this case, the Go-
vernment have taken the right to de-
cide who is at fault. Thig provision
gives discretion to the Government
to <how favouritism. That is why we
object to it. We are insisting that
there should be a time limit. It
should not be unlimited.

It is true that in order to protect
the interests of the depositors you can
appoint Government directors. But
even after appointing Government
directors, you are losing control be-
cause the same pattern of functioning
is there, as the same provisions of the
Companies Act continues,

It is true that I have admitted some
mistakes of the previous Govern
ment. That does not mean that all
that we have done is wrong. Like
every human being in the world, the
Congressmen in power might have
made some mistakes. I only appeal
that better wisdom must prevail upon
the hon. Law Minister to accept the
amendments to protect the interests
of the depositors, rather +han the
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interest of a few companies and their
managing directors. That is all 1 have
to say.

SHRI NARENDRA P. NATHWANTI:
Sir, I am trying to draw the atten-
tion of the hon. Minister to the
wordg ‘any hardship’ in the scntence,
i.e, “if the Government considers it
necessary for avoiding any hardship’.
The words ‘any hardship’ would have
as wide a meaning as possible. In
the absence of any limitation on
qualiﬁcation' it would mean every
kind of hardship. I am appealing to
the hon. Minister to accept instead
the words, “any genuine” or ‘‘any
undue hardship”. This will make
the position clear. I know the inten-
tion. The intention is not to treat
every kind of hardship. Whenever a
person has to part with money or he
is discharging a debt, he feels some
kind of hardship. Therefore, I am
suggesting that the word ‘genuine’ or
‘undue’ may be inserted before the
word ‘hardship’ so that such protec-
tion may be there.

SHRI SHANTI BHUSHAN: I need
not make a speech. I will deal with
the points raised very briefly. As an
illustration I gave the instance of
Rs. 1 lakh as donation by each per-
son to Andhra Cyclone relief. It is
not my intention that that kind of
situation has to be equated with the
provision contained in Sec. 58A.
That wag an illustration and an ex-
treme example only. To jllustrate an
argument this is what we sometimes
do, namely, take some extreme exam-
ple, to bring home the argument.
Then a question was asked as to what
will happen to the depositors. So
far as they are concerned, I have
said this earlier, their right against
the company are left completely in
tact. They have all the remedies for
recovering the amount, including
statutory notice and filing winding-up
petition. Therefore, their rights are
very much in tact. They can report
to all those method permissible under
the law. So far as Mr. Vayalar
Ravi's point is concerned, he had

2085—LS—11

AGRAHAYANA 22, 1899 (SAKA)

(Amdt) Bill 322

‘

something to say and he obviously
has tried to say something and I have
also replied to.

My hon. friend Mr. Nathwani has
great experience and he knows that
no order could be made on a non-
genuine hardship and it would not- be
accepted by the court. That ig all
that I have got to say.

MR. CHAIRMAN: I will now put
amendments Nos. 4, 5, 6, and 7 to the
vote of the House,

Amendmentg nos. 4, 5, 6 and 7 were
put and negatived,

MR. CHAIRMAN:
No, 10 Mr. Nathwani.

Amendment

SHRI NARENDRA P. NATHWANI:
I want to withdraw it. I seek leave
to withdraw it.

MR. CHAIRMAN: Has the hon.
Member leave of the House to with-
draw his amendment.

Amendment no. 10 was, by leave,
withdrawn.
MR. CHAIRMAN: Now the ques-

tion 1s:

“That Clause 3 stand part of the
Bill.”

The motion was adopted.
Clause 3 was added to the Bill.
Clause 4 was added to the Bill.

Clause 5—(Amendment of Section
220)

MR. CHAIRMAN: I now come to
clause 5. There are two amendments
to this clause. Are you moving?

SHRI R. VENKATARAMAN: 1
move:

Page 2, line 133—

ajter ‘Registrar’ insert—

“and be sent to every person
entitled to receive under sec-
tion 219 of this Act” (8)
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SHRI VAYALAR RAVL: I move:

Page 2, line 13,—
after “Registrar” insert—

“and be sent to all persons ¢n-
titled under section 219 of this
Act.” (9)

SHR]I R. VENKATARAMAN: Mr.
Chairman. I will say only a few
words. Of all the arguments which
the hon. Law Minister has advanced.
his case is very weak when he comes
to Clause 5. He himself conceded that
the shareholders have a right to have
copies of the balance sheet and the
profit and loss account. Jle said they
can go and inspect them in the Regis-
trar’'s Office. There, my :imple ques
tion is this. Should the sharcholders.
as part of the company, who have
contributed to the capital be put in
a position of apn outsider to go tc
the Registrar’s Office and inspect the
documents? Is he not entitled under
Sec. 219 of the Companies Act to re-
ceive a copy of these documents be-
fore the annual general meceting?

Then, the Law Minister said that
Clause 2 of Sec. 219 will applv to Sec.
220 also. On that point his interpre-
tation is that even when under Sc¢
220, where an annual general meeting
is not held, there is an obligation cust
on the company to circulate the bal-
ance sheet and the profit and loss
account to the memberg of *he com-
pany. Then, he said that he had not
been called upon to give a legal opi-
nion on this matter. It is g very sim-
ple one. A shareholder of a com-
pany is entitled to reccive the balance
sheet. When an annual general meet-
ing is not held, you compel him to
file the documents with the Registrar
How does it affect the Government if
the company is told or forced to do
that? After all, it is being sent to
the persons entitled under Sec. 219.
You throw in the post boxes the
documents for being given to all the
members as well as those entitled to
receive them under Sec. 219, namely,
the debentures trustees and creditors.
Are  they not entitled to get them?
Why should the Law Minister stick
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to it? It is not a matter of prestige;
there is no a question of serious im-
plication in it. After all, you are go-
ing to extend the same facility which
already exists in 219 under the new
clause which you have brought for-
ward. [ also support it by saying that
you give them to the shareholders of
the company also. I think that this
is a very reasonable amendment and
[ am surprised with all the reason-
ableness which the Law Minister has
put forth in his very able arguments
he is unable to find his way to accept
this. 1 would only appeal to him to
accept my amendment.

SHRI SHANTI BHUSHAN: I would
like to draw the attention of the hon.
Members to sub-section (2) of Sec.
219. The language is very clear. If
somebody rises a difficulty, I think,
the court will meet with that difficulty
because the language is very clear.

“Any member or hoider of the
debenture of the company. whether
he is entitled or not to get the copies
of balance sheet. shall on demand, be
entitled to be furnished  without
any charge ”

..........

Therefore, thig is un-conditional and
I should take it prime facie this itself
creates the right. If it does, it wouid
be wrong to duplicate the provision
when it is not required.

SHRI R. VENKATARAMAN: Sir,
I just want one clarification. 219 re-
lates to the situation in which the
company holds a general meeting and
the Section says that before holding
a general meeting—twenty-one days
before holding the general meeting—
you should circulate to the members
the documents mentioned therein, If
such a document is not circulated and
general meeting is held then Section
219 (2) says you have the right to
receive. Now, read the Section as a
whole. It will relate only to cases
where general meeting is held and not,
perhaps, to cases where 3 general
meeting is not held.
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SHRI SHANTI BHUSHAN: So far
as sub-section (1) is concerned it
upplies to cases where general meet-
ing is held and so far sub-section (2)
is concerned it gives general right
to a member to demand the docu-
ments and thev have t{o be supplied.

MR. CHAIRMAN: 1 :hail pow put
amendments No. 8 and 9 to the vote
of the House.

Amendmients nos. 8 and 9 were put and
negatived,

MR. CHAIRMAN: The question is:

“That Clause 5 stand part of the
Bill.”

The motion was wlopted,
Clause 5 wus added 1o ‘he Bill.
MR. CHAIRMAN: There 1z one
amendment No. 12 op Claure 6 by Dr.

Ramji Singh. He is nol moving. The
question is:

«“That Clause 6 stand part of the
Bill.”

The motion was adopred.
Clause 6 wus added *o the Rill.

MR. CHAIRMAN: There is one am-
endment by Mr. Kapoor on clause 7.
He is not moving. The question is:

“That Clausc 7 stand part of thce
Bill.”

The motion was udopted,

Clause 7 was added {o ihe Bill.

No. of Name of Demand
Demand
1 2
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Clauses 8 and 9 were added to the Bill.

Clause 1, the Enacting Formula and
the Title werc added to the Bill.

SHRI SHANT! BHUSHAN: Sir, I
1 move:

“That the Bill be »sassed.”
MR. CHAIRMAN: The questionv is:

“That the Bill be passed.”

The motion was adopted.

———

17,22 hrs.

SUPPLEMENTARY DEMANDS FOR
GRANTS— (GENERAL) 1977-78

MR. CHAIRMAN: Now, we take up
discussion and voting on the Supple-
mentary Demands for Granfs in res-
pect of the Budget (Gengra])- for
1977-178,

Motion moved:

“That the respeclive Supplemen-
tary sums not cxcuveding the amounts
on Revenue Account and Capital
Account shown in the third column
of the Order papet be granted to the
President out of the Consolidated
Fund of India to cefray the charges
that will come in course of payment
during the year ¢ ling the 31st day
of March, 1978 |- respect of the
following demands cntercd in the
second column thereof—

Demands Nos. 2, 5, 7, 12, 16, 32,
34, 40, 49, 53, 56, 63. 61, 32: 84:
86, 89, 100 and 105.”

Amount of Demand for Grant
submitted to the vote of the House

a
D

MINISTRY OF AGRICULTURE AND IRRIGATION

2 Agriculture

5 Forest

[EVIEE—— S SN Y [ )

Revenue Capital
Rs. Rs.
10,00,00,000 .

1,00,000




