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ARMED FORCES (PUNJAB AND
CHANDIGARH) SPECIAL
POWERS BILL*

THE MINISTER OF HOME AFFAIRS
(SHRI P.C. SETHI) : 1 beg to move for
leave to introduce a Bill to ¢nable certain
special powers to be conferred upon members
of the armed forces in the disturbed areas
in the State of Punjab and the Union Terri-
tory of Chandigarh.

MR. DEPUTY-SPEAKER Motion
moved :

That leave be granted to introduce a
Bill to enable certain special powers
to be conferred upon members of
the armed forces in the disturbed
areas in the State of Punjab and the
Union Territory of Chandigarh.

1 think all have spoken. Shri Satyasadhan
Chakraborty.

SHRI GEORGE FERNANDES (Muzaff-
arpur). 1 have given notice to speak on
this.

MR. DEPUTY-SPEAKER : You want
to speak. All right. Shri Fernandes.

SHRI GEORGE FERNANDES : Thank
you, Sir.

Sir, 1 am opposing this again. I do not
read Art. 13 (2). But, Sir, 1 entirely agree
with my honourable colleague, Shri Indrajit
Gupta, that these three Bills are part of one
bunch. There are certain aspects to the
Bill. The Armed Forces (Punjab and
Chandigarh) Special Powers Bill is not only
different but this Bill also violates one other
fundamental right of Article 22 of our Con-
stitution. If you look at this Bill, Section 4,
you will find that the whole idea of using
the force is to kill a person without giving
him a chance to explain why he should not
be killed. This power is given to the Com-
missioned Officer and to one other officer—
non-commissioned officer. This amounts to
giving the power to any person in the Armed
Forces. You see Sec. 4 (c¢) of this Bill which

says :
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“arrest, without warrant, any person
who has committed a cognizable
offence or against whom a reasonable
suspicion exists that he has committed
or is about to commit a cognizable
offence and may use such force as may
be necessary to effect the arrest ;”

So, a non-commissioned officer, if anyone °
walks in  the street of Ludhiana,
comes to the conclusion that he
walks in the street to commit a non-cognis-
able offence and so he has reasonable
grounds to feel so. Here is a violation of
the fundamental right. I want you to read
section 6 of this Bill. Article 22 (1) of the
Constitution says :

““No person who is arrested shall be
detained in custody without being in-
formed, as soon as may be, of the
grounds for such arrest nor shall he
be denied the right to consult, and to
be defended by, a legal practitioner of
his choice™.

Article 22 (2) says :

“Every person who is arrested and
detained in custody shall be produced
before the nearest magistrate within
a period of twenty-four hours of such
arrest excluding the time necessary for
the journey etc. etc. ..."

Now, what does this Bill seck to do under
Section 6 (c) is : ¥

“Any person arrested and taken into
custody under this Act and every
property, arm, ammunition or ex-
plosive substance or any wvehicle or
vessel seized under this Act, etc.

shall be made over to the Officer-in-
Charge of the nearest police station
with the least possible delay, ...."

In other words, if one person is suspected
that he is likely to commit a non-cognisable
offence, such a person is physically to be
produced before the Magistrate. The Con-
stitution of our country requires this. The
authority only requires him to come and
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deposit any other material with him like
arms and ammunition to the nearest police
station within a reasonable period. Here
you are enabling an army jawan to pick up
a person who is suspected to commit a non-
cognizable offence and to deposit him to
the nearest police station along with a lot of
other things.

Now I would submit that a lot of people
commit crimes in this country. There are
certain laws enacted by Parliament. Under
the laws, he is brought before the highest
court of the country. There is something
called *benefit of doubt’ in our legal termino-
logy under which unless the case is proved
to the hilt, if there is a little doubt about the
prosecution, in that case, the benefit of doubt
necessarily goes to the person who is an
accused in this case.

Here, Sir, the whole law is expected to
operate in the reverse. In other words if a
military jawan has the least doubt or he even
suspects then either he can shoot or arrest
and deposit you in the nearest police station
within a reasonable period of time that he
decides. Sir, this is gross violation of
Articles 21 and 22 of the Constitution.

Sir, then look at 4 (e). Again it is per-
missible for a jawan to—

““(e) stop, search and scize any vehi-
cle or vessel reasonably suspected to
be carrying any person ..... Or against
whom a reasonable suspicion exists
that he has committed or is about to
commit..."”

Now, suppose a delegation of Members of
Parliament goes to Ludhiana or Chandigarh
and somewhere along the line a jawan thinks
or suspects then he can take hold of your
vehicle, detain you and can also shoot you
down.

So, Sir, I submit that there is gross viola-
tion of these two Articles of the Constitution.
Now, Sir, I would like you to read Section §
and I quote

“Every person making a search under
the Act shall have the power to break
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open the lock of any door, almirah,
safe, box, cupboard, drawer, package
or other thing, if the key thereof is
withheld.”

Sir, if you read this along with Section 4 (d)
you will find it again authorises an A
jawan to enter and search without warrant
any premises to make any such arrest as
aforesaid or to any person believed
to be wrongfully restrained or confined or
any property reasonably suspected to be
stolen property. Now, Sir, what exactly
does this amount to ? It amounts to straight
attack on the fundamental rights of the
people.  Supposing a jawan suspects that a
certain person is hiding or there is some
sort of arms and ammunition hidden in
somebody's house then all he has to do is to
break open the door and conduct any search
that he wants to and there is no relief made
available to the citizen who is ipvolved in
this kind of attack on his fundamental
rights.

Sir, once again this whole question of
indemnity occurs here in Section 7 and I
quote :

“No prosecution, suit or other legal
proceeding shall be instituted, except
with the previous sanction of the
Central  Government, against any
person in respect of anything done or
purported to be done in exercise of
the powers conferred by this Act.”

In other words martial law situation is now
sought to be created without straight making
it obvious that you are declaring martial law
in Punjab.

Sir, against the background of these
arguments 1 would urge you to uphold my
point of order and prevent the Minister from
introducing this Bill. I want your ruling.
If you are not in a position to give it today
then you may consult the Speaker and reply
tomorrow. Itis an important matter. Are
we today having martial law in Punjab
because you can introduce this Section pro-
vided you have martial law ? You have to
give your ruling on Article 24,
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WMo sfwm marr wga (qwedigr) :
gareney wEIza, & g WA K1 q@AT FAT
sE@gfraz 9% G A qEd FET
FIEAIZ T M9 3 | AT TZ AT soft
%1 fafaer vefafreina & fao gam <30,
at aF faq Uar 2t awar @ fF vefafraEomm
gzt &Y Fear & o1 zafau & IF
ATTIE F7A g v 7z v ard F1w A Y,
faaqars & gz ¥ szl ¥ @7 &1 @R
1T |

OF WIAAIG §IEq: a4 48 g gl @l

ST |
Sto stfwa wwre wgan - @rafas @

g sar ¢ fF ag gaar & /g s e
fadas &1 TzIgqd &9 9T gAfgER
|

SHRI SATYASADHAN CHAKRA-
BORTY (Calcutta South) : Sir, 1 wvehe-
mently opposc the introduction of this Bill 1
don’t know who has advised the hon. Home
Minister to introduce it—to destroy whatever
democratic fabric we still have in this coun-
try,—because, it goes against the very spirit
of the constitution,

MR. DEPUTY-SPEAKER : Constitu-

tion of India has advised them.

SHRI SATYASADHAN CHAKRA-
BORTY : No, Sir. He has been ill-advised.
There are many people who cannot advise
him properly. He should take our advice
because this measure goes against the very
constitution of our country. The constitu-
tion rests on certain basic principles. Every
citizen of India will have the protection of
law. He has the right to life. That is his fun-
damental right. Here we are giving sweeping
powers to a person to shoot and you will
see this, Sir.  You kindly see the language.
‘Use force even to causing of death’. This
is shooting to kill. This can be used only
against cnemy country during war and also
order has to be given to shoot to kill. Nor-
mally there is a direction that even if you
are compelled to shoot, do not shoot to kill,
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but shoot only to injure, because, human
life is precious ; it is wvaluable. - So, this
measure goes against the fundamental
right which is there in our constitution. 1
would request him not to introduce this Bill
because this is going to wreck the very
pillars of our constitution, the pillars on
which the constitution rests.

My second point is this. Iam saying why -
he should not introduce this Bill. 1 ask
him : There was an ordinance and many
days have passed now. Has the situation
in Punjab improved ? No. You have
yourself admitted. . .

AN HON. MEMBER :
the points.

He is repeating

SHRI SATYASADHAN CHAKRA-
BORTY : Does not matter —all good things
need repetition.

MR. DEPUTY-SPEAKER :
not forget that he is a professor.

You must

SHRI
BORTY :

SATYASADHAN CHAKRA-
With regard to that ordinance,
I am asking you : Has the situation
improved ? No. It has not improved.
Why ? Because you are trying to deal
with a political question with your adminis-
trative machinery. Is it not a fact that
similar situations arose in other parts of the
country 7 In Assam serious conditions
continued and you did not arm yourself with
these kinds of sweeping powers. But why
in the case of Punjab alone you are now
trying to use the army ? May I point out
to you one danger 7 Army is there not to
control such kinds of situations. Army is
there to defend the country. Who are the
persons whom you will be employing in
Punjab ? The Army Personnel. Are you
going to employ the Sikhs 7 Youcan't do
it. Are you going to employ the non-Sikhs ?
It will be dangerous. Ewen if this Bill is
passed it will not be possible for you to use
it. When it is obvious you cannot use it why
are you thinking of making use of your
majority in Partiament for this purpose ?
What you are actually going to do is a rape
on the Constitution of India.

Therefore, Sir, I request the Home Minis-
ter to withdraw the Bill, or rather, not to
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introduce it at all. This may be passed by
your majority but then you will only be
going back to the mediaeval age and days
when there was no liberty, on protection of
individual right. You are only going back
to that state. Long long ago at the time of
Magna Carta in England, when there was no
democracy, the king had to surrender to the
will of the people and say ‘No’, no person
can be arrested without any valid warrant ;
right to life cannot be taken away without
due process of law. Therefore, I would
request the hon, Minister, through you, Sir,
not to take us back to the old days, the
Medieval days, to the days when there was
no law, no democracy, no liberty. So, with
all my power at my command, | oppose
the introduction of the Bill and I would
request the Home Minister not to introduce
the Bill.

MR. DEPUTY-SPEAKER : 1am giving
my ruling on the point raised by Shri
George Fernandes. Under Article 123 (2)
(a), the Ordinance promulgated by the
President are required to be laid before both
Houses of Parliament. Similarly, the stale-
ment explaining the reasons for the issue of
Ordinance is required to be laid under Rule
71 (1) of the Rules of Procedure and Con-
duct of Business in Lok Sabha. These are
thus statutory requirements. [ therefore
rule that your point of order is out of order.
Now, the hon. Minister can reply.

SHRI P.C. SETHI: I can assure the
august House that we have not been ill-
advised. These powers have been taken not
for the sake of powers but in case of nece-
ssity, they mayv be used. But time has
shown that we have yet to use those powers.
As far as the validity of the similar law is
concerned, in respect of Armed Forces
(Assam) Special Powers, it was upheld by
the Delhi High Court and therefore 1 do not
see any legal hitch in this and 1 can assure
the hon. Members that this is not going to
be used in a manner which may not be
conducive to the freedom of the person.

MR. DEPUTY-SPEAKER : The ques-

tion is :

“That leave be granted to introduce a
Bill to enable certain special powers

to be conferred upon members of the
armed forces in the disturbed areas
in the State of Punjab and the Union
Territory of Chandigarh.”

The motion was adopted.

SHRI P.C. SETHI : I introduce the

Bill.

12.27 hrs.

STATEMENT GIVING REASONS
FOR IMMEDIATE LEGISLATION
BY THE ARMED FORCES (PUNJAB
AND CHANDIGARH) SPECIAL
POWERS ORDINANCE, 1983

THE MINISTER OF HOME AFFAIRS
(SHRI P.C. SETHI) : 1beg to lay on the
Table an explanatory statement (Hindi
and English versions) giving reasons for
immediate legislation by the Armed Forces
(Punjab and Chandigarh) Special Powers
Ordinance, 1983.

12.28 hrs.

MATTERS UNDER RULE 377
(i) Land Acquisition (Amendment) Bill

sit favwaw fag (w7r) : Ssas wgieT,
# faam 377 & seana fqwafafaa asasw
AT g :

HI g1 A7 fawa &7 F grefyor
fawra AA19q F WAL off #1 @i E
aqu qf7 asta quiad fagas 1982 #
arqg & 97 Fedigfag faw 1983 aw
@ 71 favg fear @ a4t f& gaar @i
a1 aqTArT AT 2 f3Aiw 5 A7 83 H
fmeft &1 gar & fa=r &1 greaifaq Fav
g arw @t agh faed 1982 % fam &
ag FHY 41 f &2 IS Uaz A g
23 % AR gfd &1 gAAAT a4 F



