a9 Matter under
Rule 377

[Shri Somnath Chatterjee]

of the services. Even chairs in ade-
quate numberg are not supplied to the
staff. The problem has aiso been
aggravated by the recent decision of
the department to put a total ban on
employment of overtime duty. The
very nature of the job is such that
even with 100 per cent staff strength,
offices like the big Central telegraph
offices cannot run efficiently without
enplovment pn overtime duty to
transmit the five telegramg consequent
on declaration of resumption of cir-
cuits/stationg after removal of
machines ang channel faults. Pro-
blem of manning circults and
po'nts has increased two fold
necessitating the despatch of tele-
grams by hand or by post in thousands.
The movement launched by the em-
poyees 1s not for the restoration of
the system of overtime duty, but for
providing facilities by the department
to the employees so that they may
render service to the people’s satisfac-
tion. Telegraph services is one of the
essential public service and it should
be the concern of all, primarily of
the government to provide adequate
facilities to the staff so that public
interest may not suffer. Today the
situation jg such that thousands of
telegram are being sent by post from
one office to another or by hand from
one station to another. The movement
launched by the All India Telegraph
Tra®c Employees Union is not for
the purpose of realising any econo-
mic demands, but to drawn the atten-
tion of the authorities to the serious
problem which are being faced by
the employees in the discharge of
their duties due to the callous and
insensitive attitude on the part of
the administration in providing the
minimum facilities for the staff for
proper discharge of their duties.
Demostration was held at many offi-
ces throughout the country on April
15, 1980 to invite the attention of the
authorities but it has had no effect.
The P & T Department, instead of
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discharging its responsibilites, is
seeking to rouse public opinion against
the employees and alleging that the
ban on overtime duty is the cause
of deterioration in telegraph services
t'ereby trying to absolve their res-
ponsibilities to the public. A peace-
full movement has been held by the
employees recently and I call upon
the government to taken immediate
steps to redress the grievances of
the employees so that the efficiency of
the telegraph service is improved and
for that purpose to hold discussions
with the employees represented by
their union for achieving maximum
cooperation between the department
and the employees.

(vii) ActrtatioN ry IIT. EMrLOvYEES
OF KHARAGPUR.

SHRI NARAYAN CHOUBEY
(Midnapore): A serious situation
has developed in the IIT campus at
Kharagpur due to agitation by the
1IT employees for securing some of
their long standing demands. Relay
hunger strike was going on from
11-11-1980. Now gince 24-11-1980
indefinite hunger strike by the
employees has been gtarted. The
present Director is not at all geri-
ous regarding negotiating with the
employees. The director has not
only not conceded any new demands;
he has even curtailed some of the
old rights of the employees. The situ-
ation is very tense. The government
must immediately intervene or else
the situation will lead to further
trouble in the IIT campus.

15.20 hrs

HIGH COURT AND SUPREME
COURT JUDGES (CONDITIONS OF
SERVICE) AMENDMENT
BILL—Contd.

MR. CHAIRMAN: The House
will now take up further considera-
tion of the following motion moved
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by Shri Shiv Shankar on the 20th
November, 1980, namely:—

“That the Bill further to amend
the High Court Judges (Conditions
of Service) Act, 1954, and the
Supreme Court Judges (Condi-
tiong of Service) Act, 1958 be
taken into consideration.”

I now call upon Shri Mool Chand
Daga.

oY | = IO (A7) g
SiY, BT ETE FIE qUT A FIE & TIA
FY KT ATE qfaw & a1 § o &=
9% 991 g1 @Y §, T A qIdi Ay aE
o= fear mar € 1 97 39H o T aEy
g =7 fafaee< arge #Y I FameT
F1 IIT FLIG—A 7 frad a1 arell &
d|T 3—aTT F 365 faAT # gaR W
Fre & o9 181 fav fafow w0 &
AR T fea g o @A & | 7wt femla
ag & % T 1€ 7 I 97 g&47 18
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SHRI N. K. SHEJWALKAR (Gwa-
lior): Sir, after a long waiting for six
days, I have been able to get this
opportunity for which I thank you.
Along with me, our Law Minister also
had to wait. At the outset, let me say,
the present Bill has a very limited
scope, but seeing how it has been dis-
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cussed here, I feel I am required to
say something about the other
issues also. First I will say
something about the Bill itself and
then I will come to the issues which
have been raised. From the statement
of objects and reasons in the Bill as
well as the statement made by the
Law Minister, 1 could not really un-
derstand what is the purpose of this
amending Bill. The words used are
only “it is felt”.

15.28 hrs.

[SHR1 SOMNATH CHATTERJEE in the
Chair]

In both cases the term wused is ¢it
is felt”. It is not clear as to what
is the reasoning for that feeling, I
think the main idea is that the Judges
should be able to live in such a way
that they are not required to depend
on others, they can live without fear
or lure while they are in office as well
as subsequent to their retirement. If
this is the object which one should
have in mind, 1 am afraid this Bill
hardly gives any relief. It is only a
trivia] relief which has been given to
the Judges.

Because of the postponement of the
discussion, we had the advantage of
knowing the minds of somga of the
Judges, which appeared in the Hindus.
tan Times of 24th of November. Mr.
Chief Justice Chandrachud says:

“It may not be feasible to raise
judges’ salaries. But the car al-
lowance of Rs. 300 per month that
Supreme Court and High Court
judges get shoulq be doubled......
The sumptuary allowance of Rs.
300 that Supreme Court judges and
the Chief Justices of the High Courts
get should be raised....from Rs.
300 to Rs. 500...... Judges’ retir-
ment benefits also need attention..
the present scale of pension: Rs.
22,000 per year for High Court
judges and Rs. 29,000 for Chief
Justices and Supreme Court Judges
is inadequate.”
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Mr. Justice Grover says:

“We should not only think in
terms of increasing the number of
judges but also concern ourselves
with their quality and calibre. This
aspect has so far been ignored. I
would say if you have 20 judges in
a court, all badly paid, it would be
better to reduce the number to
15.....”

Mr. Justice Sawant of the Bombay
High Court says:

“With spiralling inflation, the
standard of living of the members
of the judiciary has been falling.
The best way to ensure that judges
are provided with purchasing po-
wer that is fairly stable is to provide
them with the necessary amenities.
These could include a limited
amount of electricity and gas....
A judge is expected to be wise, dig-
nified and to have a cool outlook on
various matters so that he com-
mands respect. He should be free
from worry about matters of daily
living.”

This is an incomplete Bill, Ac-
tually, an exhaustive Bill is needed.
In this connection, I want to refer fo
a Constitution Amendment Bill, No.
142 of 1980, introduced by Shri Atal
Behari Vajpayee, which says that the
amount of pension should be equiva-
lent to the salary; it also deals with
the transfer of judges. 1 would say
that this matter should be looked into
from the angle that g judge should
be able to function without any fesr
or attraction of future job subsequent
to retirement. We are opposed to
judges being given posts after retire-
ment, be it as 3 Chairman of a Corpo-
ration or an an Ambassador. We op-
posed jt earlier, and we still hold the
same view., If all these things are
attended to, then some justice can be
done to the Judges,

We must remember that it is not
only the judges of the Supreme Court
and High Court who are responsible
for dispensing justice. The judi-
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ciary as a wholg has to be taken
note of. As my hon. friend, Shri
Parulekar, rightly asked: if you want
to improve the conditions of service'df
the members of the judiciary, why do
you pick up only a few judges of the
Supreme Court and the High Courts?
Why do you ignore the lower judi-
ciary? The hon. Minister may say
that this is not the concern of the
Central Government, it is the respon-
sibility of the State Governments.
But if he wants, he can call a meeting
of the representatives of the State
Governments, get a policy decision
approved by them and act accordingly.

Sir, I think this must be enough
regarding the Bill. Now, whatever
has been said here, about it of course,
there is nothing to oppose. It is bet-
ter to get something than mnothing.
But it is nothing practically. It is
rather g trivial thing. )

Coming to the other important
matters, recently there has been a
charge—our friends here on this side
were very anxious that the judiciary
is not functioning properly, there
must be some drastic charge, this
static thing should be removed. I do
agree with them that it is natural to
feel like that and some changes s
necessary. But what should the change
be? Should we go from the frying
pan to the fire? Have you thought
about it? Have you anything in
mind or do you want to just throw
away the judges, transfer them from
here to there or just want some com-
mitteed judges or call them just a
stumbling block? I think this will
be too much.

Recently at Bangalore the Chief
Justice had to clarify the position
when it was alleged that the judiciary
is a stumping block in the progress
of the society. He said, and I quote
from the Indian ERpress dated
18-11-80 as follows:

“How could the judiciary be ac-
cused of putting impediments, when

the Government had the power to
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reverse any judgment of the court
through an amendment to the Act
concerned, he asked.

Mr. Chandrachud said that there
was no confrontation between the
Government and the judiciary and
the latter was not in any way coming
in the way of achieving social good.
On the other hand, he pointed out
that section 23(1) of the Constitution
empowered the Government to take
away the excess urban land even for
purposes of giving it to industry and
other private hands.

If the land is transferred from
one private hand to the other and
not given to the poor, how couid there
be equa] distribution of wealth?”, he
queried.”

After all, whose fuaction it is? The
Supreme Court has upheld that law.

AN HON. MEMBER: Read further.

SHRI N. K. SHEJWALKAR: You
betttr read it further. I can read the
whole thing provided the time is
granted to me.

MR. CHAIRMAN: You read what-
ever is relevant.

SHRI N, K. SHEJWALKAR: There-
fore, how is it that judiciary is coming
in the way? Ultimately, the Chief
Justice could not say.

In the Editoria) of Indian Express
dated 19th November, 1980, it is stat-
ed:

“The Chief Justice of India has
given a telling reply to the unfair
charges against the judiciary. In a
speech at Bangalore, Mr. Y. V.
Chandrachud saig that the courts
could only interpret the laws enact-
ed by Parliament gnd did not come
in the way of social progress, What
he left unsaid is that when their in-
terpretation does not suit the con-
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venience of the party in power, tl?ey
are accused of Dbeing stumbling
blocks in the way of socialism.”

So, this is the thing. Otherwise, may
I just put a question? They have got
unlimited powers to make laws for
social benefit. But why are not they
making laws in that way? They can
make laws gll right for personal pur-
poses. Don't you remember, Mr.
Chairman, the amendment to the Rep-
resentation of the People Act? What
is the purpoze of that Act? It was
solely to beneiit one individual and
that was given retrospective effect.
There was another Act even for the
amendment of the Constitution. It
could not be passed here. But it was
carried in the Rajya Sabha. It was
Bill No. 41 of 75. What does it indi-
cate? It indicates that if the ruling
party wants to make any law for
achieving its ends, there is no bar.

Something was said about a com-
mitte ! judiciary. I do not know what
is expected of a Judge, whether he
should interpret the law as it is or
read between the lines to suit the
ruling party.

Though it is not strictly relevant,
even Dr. Ambedkar had said that it
was desirable that a candidate who
wished to serve in g legislature should
have sometfxing higher qualifications,
instead of merely being a voter. I
tried to convas this point, but my
colleagues did not agree with it bar-
ring one. As Dr. Ambedkar pointed
out, the functions that a legislator is
required to discharge require a certain
amount of knowledge and practical
experience of public affairs. Dr. Ra-
iendra Prasad also reiterated it, though
he said that the time then was not
ripe. I do not want to quote him
because of lack of time. After all, when
we make laws here, we cannot visua-
lise all the difficulties which may come
up in achieving the object. Therefore,
I strongly stress that this should be
considered whether we should fix any
qualification for becoming a Member
of Parliament.
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Then I come to transfer of Judgas.
Unfortunately, the Judges themselves
have said that transfer is not a punish-
ment, but I do not know what their
present opinion is. However, tae Law
Commission has said:

“To prevent abuse of the pawer
of transfer, it is recommended that
no judge should be transferred
without his consent from one High
Court to another unless a pancl
consisting of the Chief Justice of
India and his four seniormost col-
leagues finds sufficient cause for
such a course.... Normally, tae
Law Commission is averse to re-
commending a constitutional amend-
ment, but such a panel is neces-
sary....”

T1ie judicial system, in my humble
opinion, has two parts—the presiding
officer and the rest of the system. We
have to choose good, honest presiding
officers who are without fear and who
are not lured by anything. Further,
justice delayed is justice denied. So,
Government should increase the num-
ber of Judges. We are also not averse
to changes in the procedure, but mere-
ly transferring a Judge from here to
there or having committed Judges,
wil] not solve tne problem. We have
tc give serious thought to the proce-
dure glso and the appointment of good
Judges, so that there may bhe expe-
ditious disposal of cases Thz question
of providing legal aid to the poor
should also be taken care of.

Lastly, one of my friends has pre-
pared a note which I have circulated
to some Members. Though I do not
entirely agree wity him, he has made
a very good point. He said that in the
Supreme Court. We say that every-
body is equal before law. But when
one goes to the Supreme Court, take
for instance a big Company, they can
engage a lawyer of anv standing as
they are in a position t9 pay fee to
any extent. But what gbout the poor?
Even if he goes as a Respondent to
the Supreme Court, wherefrom he
should pay? Is it equality before law?
Can we consider it equality before
law? If you mean to help the poor, we

Amendt. Bill

should havg some means to help tne
poor. You have made Committees. I
do not know whether it helps.. Serious
thought should be given to all these
things instead of making 21l sorts of
allegations. After proper thought this
Bill should be brought again after
taking into consideration al] these
aspects.

Proper emoluments and facilities
must be given to the judges as early
as possible.

SHRI NAWAL KISHORE SHAR-
MA (Dausa): I rise to support this
Bill because of the fact that this Bill
is long overdue. I am in agreement
with those who have demanded that
the service conditions of the judges
should be reviewed. 1 would go to the
extent of saying that the service con-
ditions of the whole judicial system
and the judiciary has to be reviewed.
With the rise in the cost of living, it
is but necessary that judges, if we
want them really to work honestly,
efficiently and above board, should be
paid at least good amount of salary
and they should be allowed certain
facilities.

In this country we are finding that
the best advocates are not interested
to become judges. Why is it? It is
more because of the fact that many
of them had a very lucrative prac-
tice and though they are prepared to
sacrific that amount they really want
that much of subsistence money which
can enable them to survive. There-
fore, the whole question of the salary
system, the allowance system, has to

be gone into if we really want gocd
judges to come up.

With regard to many other things
which have been said in connection
with the judicial system, 1 think much
has to be done, Lot of controversy
has been raised about the transfer of
judges. It was, probably, if T remem-
ber correctly, the Consultative Com-
mittee of Parliament of the Ministry
of Law and Justice which took a

unanimous decision that there should
be transfer of judges,

(Interruptions)
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I am referring to the Press Report
and I have g right to refer to that.

I am submitting that this aspect of
transfer of judges requires consider-
ation. It is not such a thing that the
judges should not be transferred at
all. 1 do not mean to say that they
should be immune from transfer. We
all know about the agitation of the
lawyers of the High Court of Allaha-
bad against one Justice, Shall we
ignore these matters? Therefore, on
the question of transfer there cannot
be any blanket ban. I know and maay
of us know that there is a lot of con-
troversy going on in many High Courts,
Local considerations and prejudices do
weigh with the High Court Judges and
the work of the Judiciary does suffer.
It cannot be said that every thing is
all right with the system. Therefore,
I am in agreement with those who say
that the Judges may be transferred.
Of course, there cannot be two opi-
nions that the transfer of Judges
should not be made a politica] wea-
pon but, when need arises, it cannot
be said and it cannot be made a rule
thal Judges should not be transferrcd.

With regard to the appointment of
Judges, I have a suggestion to make
and that suggestion is that while we
should certainly mak, appointment of
Judges from Backward Classes, Sche-
duled Castes and Tribes and Mino-
rities also, it should not be done at
the cost of efficiency, at the cost of
ability, at the cost of quality because,
what is important in a High Court
Judge is the quality of the Judge, the
calibre of the Judge and the indepen-
dence of the Judge, and that should
not fpe lost sight of while making ap-
pointments.

I am happy to learn from the pro-
ceedings of the Rajya Sabha that {ke
announcement made by the Minister
that the existing vacancies of Judges
are to be filled up within a week or
ten days’ time. I hope they will stick
to this announcement and soon fill up
the vacancies so that the mounting
arrears of cases may be disposed of.
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1 have a suggestion with regard tor
the mounting arrears. Of course, the
appointment of 3 number of Judges.
may solye the problem but what is
important is some rethinking on the
part of the Judiciary itself. There are
certain cases which do not brook delay
like cases of motor accident, cases
of divore, cases under the Guardians
and Wards Act and certain cases with
regard to service matters. It so hap-
pens that while these cases should
be disposed of by the Judiciary at
the earliest, they are sometimes dis-
posed of after THe retirement of a per-
son or after the death of g person,
etc. So, this sort of position has to
be reviewed and I think it could be
done with a mere acknow!edgment of
the urgency of such cases. So, the
Judiciary should have gy fixed priority
with regard to the disposal of cases
and I think that if this is done, most
of the urgent cases of that nature,
which require early disposal, would
be disposed of and it would give grea-
ter relief to those who require it im-
mediately.

With regard to the appointment of
Judges I hav, another word to say
again here. Of course, Judges can-
not be committed to any particular
ideology, but one thing has to be look-
ed into, and that is the social out-
look of g Judge—because this social
outlook of the Judge is reflected in
the Judgement. If a Judge has an out-
look which is of benefit or which is
in tune with the poorer sections of
society, then his judgment would de-
finitely be different from that of a
Judge who has an outlook which is
the outlook of a vested interest. The
quality of the judgement differs in
this case. Therefore the question of
appointment of Judges has to be look-
ed into from the point of view or the
angle of the social outlook of the
Judges.

1 would here add one wnrd with re-
gard to disposal of the cases piling up.
We have been talking of the procedu-
ral changes and we had made certain
changes, but with little results. There-
fore, my submission would be that the
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with regard to making changes for the
disposal of cases expeditiously should
be translated into action and im-
mediate action should be taken on the
Law OCoammissihn’s recommendations
with regard to procedural delays.

1 have a word about the impending
Advocates (Amendment) Bill too,
though that is not a subject before
the House...

MR. CHAIRMAN: You may reserve
your submissions for that occasion.

SHR] NAWAL
SHARMA: Al right.

KISHORE

I have a word to say about the ap-
pointment of Attorney-General-—be-
cause this is concerned with the whole
judicial system. The post of Attorney-
General of India...

MR. CHAIRMAN: Legve it to your
competent Law Minister,

SHRT NAWAL KISHORE
SHARMA: I know, he is a competent
Law Minister. The competent Law
Minister’s attention has to be drawn
to the fact that the Governmen: has
not been able to appoint an Attorney
General; the matter is long overdue. I
hope my friend Mr. Shiv Shankar will
take care of it so that we can have
an Attorney General who can handle
the cases in the Supreme Court.

With these words, I thank the Law
Minister for having brought forward
this Bill, and 1 would expect some-
thing more to come so that the whole
judicial system may be reformed as
he is 3 man who has made his mark
as a lawyer and as a judge; and now,
a¢ g Law Minister, I hope he will
make a mark in that respect also.

PROF. P. J. RURIEN (Mavelikara):
Sir, T rise to oppose this Bill, not on
the ground that 1 disagree with the
quantum of concessions given to the
judges, but on the ground that these
are only very meagre concessions and
this Bill does not touch the real pro-
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blem gt all. Considering the position
of judges in the society and the nature
of their job, I feel that the Law Minis-
ter should have brought a compfre-
hensive Bill to provide all the neces-
sary facilities to the judges to enable
them to have independent, smooth
functioning as judges. But, instead of
going deep into that problem, this Bill
only touches or rather does not even
touch the problem. I would say that
this is not meeting adequately the re-
quirements of the present-day judges
in the society.

The Law Minister has, on many oc-
casions, both in this House and out-
side, stated in categorical terms that
it is not the policy of the Govern-
ment to interfere with the judiciary,
that the independence of the judiciary
will be protected. Of course, it is the
basic requisite of democracy that judi-
ciary should have its independence,
should be independent of the execu-
tive. But what is happening in our
country? In our country, is the judi-
ciary in practice, in its actual func-
tioning, independent of the executive?
I would like to say that the indepen-
dence of the judiciary, the indepen-
dent functioning of the judiciary, is
obstructed to by the Government. I
will explain how it is so. For explain-
ing that point, T would draw atten-
tion to the answer given by the Law
Minister in this House g few days
back: the number of cases pending in
the Supreme Court waiting for deci-
sion is 7,228 as on 31st December and
the number of cases pending in the
High Courts is 1,79,450; Of these, pend.
ing in the High Courts, 86,000 cases
have been pending for more than flve
years and another 14,000 cases for
more than a decade. This is the pic-
16.00 hrs.
ture of the pending cases in the Suv-
reme Court and the High Courts of
our country. What is the reason for
these pending cases? The reason is
very simple. In our Supreme Court,
out of the total sanctioned strength
of eighteen judges six posts are lying
vacant. In the different High Courts
forty-four posts of judges are lying

306



307 High Court and
Judges (Con. of Ser.)

[Prof. P. J. Kurien]

vacant. Sir, I would like t5 ask who
is responsible for these vacancies.
Whose fault is it? If is the fault of the
government, Of course, the Law Min-
ister has expressed his concern over
the non-filling of these posts and thus
indierctly admitted the govern-
ment’s inaction in this matter. But nmy
point is that this inaction on the part
oif the government pbstructs the effec-
tive functioning of the judiciary. It is
nnt enough to say tnat judicigry is
independent of the executive and ihe
government is not interfering. Sir, it
is up to the government to provide
all the facilities to the judiciary so
that judiciary functions effectively in
the country. Not providing required
amount of facilities to judiciary is
equal to interfering in the judiciary,
because what will happen if the gov-
ernment interferes in the judiciary?
If the government interferes in the
judiciary, the ends of justice will not
be met. What will happen if the goyv-
ernment does not provide adequate
facilities to the judiciary? Then justice
will get delayed and justice delayed
is justice denied. So, in this country
justice is denied tec hundreds and thou-
sands of people and in this way the
government is obstructing the effective
functioning of judiciary.

Sir, another aspect I want to bring
to light is that in this country when
the legal battle is between the poor
and the rich, naturally the rich has
all the facilities. If a poor man loses
a case in a lower court then he can-
not even dream of coming to the High
Court or Supreme Court. The Law
Minister is well gware of it. Sir, a
person from South cannot dream of
filing a case in the Supreme¢ Court
because of the distance and the high
fees charged by the lawyers So, my
point is when thg legal battle is bet-
ween the rich and the poor there is
no equality of opportunity before law.
The Constitution itself has given cer-
tain concessions to the wegker sec-
tions; minority rights are prmtected;
scheduled caste reservations are there,
But equally more important is this.
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In legal battly there is no protection
to the poor. The result is, when there
is a race between the rich and the
poor, it is the poor people who lag
behind. 1 use this opportunity to re-
quest the Government and the Law
Minister to come forward with legisla-
tion providing for legal aid to the poor.
We would definitely welcome that.
When a rich man loses the case in
the lower court he can come to the
Supreme Court. But if 3§ poor man in
Karnataka or Tamil Nadu or Kergla
or Andhra Pradesh loses in the lower
court, it is not easy for him to come
all the way to De<lhi. This is my res-
peotful submission. If the rich man
leses in the legal battle, he can afford
to meet 311 the expenses; he can meet
the lawyer’s fees etc., but the poor
man cannot afford to do it. My point
is that justice should reach these poor
pecple also and for that we should
liave a permanent bench of the Sup-
reme Court in the South also. It is
mv resnectful submission that the
Sapreme Court need not be concen-
trated in Delhi a'one, Some permga-
ncnt bench can be constituted in the
Scouth; and you can have g permanent
bench in Calcutta also. What harm is
there, in having one in Calcutta?

Sir, there is one other thing which
1 wish to bring to vour gattention. I
know that lawyers plead in English;
why can’t the lawyers plead cases in
the local languages? I do not under-
stand this. Let the judgment be in any
language, I don’t mind. My point is
that you should not deny justice +to
these poor people, simply because they
are living far away from Delhi. This
is my point. Therefore, 1 suggest that
there can be one bench of the Sup-
1emg Court at Calcutta, Bangalore or
Madras so that equality of onportunity
is given to all these people.

And regarding High Courts.I would
like to say this. There are some
States and Union Territories which
are not having any High Court at all.
Why should you deny it to them? Let
there be High Courts in all Uxion ter-
ritories and in all States. Why have
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you got only one High Court at Alla-
habad? We can have bench at other
distant places. That will be very effec-
tive in providing justice to the poor
people, in my opinion.

Sir, there is an apprehensicn that
Government may bypass Article 217
of the Constitution regarding appoint-
ment of judges, and Article 222 re-
garding transfer of judges. The papers
have reported about this and this ap-
prehension has been there cuntinu-
cusly. But the hon. Law Ministey has
categorically stated that the Govern-
ment do not intend to interfere with
the judiciary. In this House he has
said that. He said, Government is not
for a committed judiciary and all that.
My submission is, Article 217 of the
Constitution should be adhered to in
letter and in spirit. Article 222 should
be adhered to also in letter and in
spirit. 1 say all this because, by by-
passing these Articles, you can easily
get rid of the independence of the
Judiciary over the Executive. 1 need
not go into this point in detail be-
cause the hon. Law Minister is fully
aware of the position. I want to say
that in this country if democcacy is
to function smoothly, judiciary should
be independent. The judiciary should
be independent of the executive and
if you really megn that these two pro-
visions of the Constitution should be
strictly adhered to, then I will ask
the Government. ‘Wil]l the Govern-
ment come forward with an amend-
ment to the Constitution?” When Gov-
ernment are in majority now, they
can get it passed and if you bring for-
ward such an amendment to tl:e Con-
stitution, it is most welcome And if
you don't issue g whip t5 vote in
favour of this amepndment, this will
not be carried. Sir, in this country,
people strongly believe in indepen-
dence of judiciary which is very im-
portant. It is reported in the press
that there is g move from the Gov-
ernment side to bring forward a Bill
against this. 1 would request {he
Hon’ble Minister kindly to refrain
from bringing forward such a bill
The Chief Justice of India las also

Amendt, Bill

his reservations on this, That has been
stated in the press. Sir, in view of the
above, I opvose this Bill. As [-~have
said earlier, 1 oppose this Bill not
on the grounds that concession has
been given, but on the grounds that
the concessions are too meagre. I
think the Hon. Law Minister will
come forward with g new Bill giving
higher quantum of concessions and
facilities and higher salaries to the
Judges of the High Courts and the
Supreme Court.

oft ghtw =72 Toag vaa (w7a0g)
¥ fafg @&t St &1 T2 9w war
g safee 7@ & ag gw dar &,
AR Well AR g afewd gAEfam
ag & gy feafqs § S dT o
war § AT w7 fra @gr ox
SEM wega fdar &8 9w §ev H
I AT A B AFA K | W g
Sfewrdt & faug & aga @ aww
JIOT AR FHA H & 1 qg &
frgfea oer g FReT ok i
FE H AT & | 957 ¥ wwe axa)
¥ o §oqER 92 § ) AW oAy
e T e W/ g owgw A
aee WY § W & gw swfeasrar
TG g, 9T AT I dfae
AT A TH a9 § Ia9r qika fear
g dfeq SAERT WY gRTO FavmifereT
T = TeA A< faar & ok 3T i@
g1 %9 A@ FA AT g9 F day
@A T Ggedq faeit Y & F9 Iy
o o fawr agt o= swqa e
3 | W W WY gE ARw sk
W FRE & TF TN WR Afaw gfa-
ard R w e f9T F o aga @A
glaad § ST AR T ) §
TH WEEIT § YIHIRO &Wf & " §
e gAT @wifaw § 5 ogw sy
# ghond wd s w @ § ek

o
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WA A @ W W w A
t e AR § wm fagaw Hely
o gt wew ¥ @R faar R
&

¢ olx SN AT 35-36 FOT F
Foa 3 dfF7 I faw 9 T

S EEE
2342

3
3

a & AR AW WE g 39 A A
f& wae & =AW M R e
Y A FFT AT WGl .,

MR. CHAIRMAN: Many poor peo-
ple have to go to Supreme Court.

Y& qgT FHET gl g | THE
N A dm Feg ¥ faaar &
I FrEF N AT AT JET TG
¥ | gfauTd agrl 4 &t wTIRT dme
TG oo F Y agrr afgg o,
gfes w1 1, foem oo # S s
aifed o | W AL FEF H FIIA
3 | oft sgfswd ¥ FTOE g Al
@nt F7 freae ETfaEr ¥ 95
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W | R ¥ g WTeaT )

gwTafa &Y, S W7 agT AR AATEL
FRfTeE q1Ef & TFfa geew &9

T I9A ¥ wigHw qmEw T«
g & fag a8 @ fF @ M}
gfgs afgar A A w9,
aF w1 wfuw weer gumE A
frer o ? I S 9T WAl
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7, Y @ oW A, W fageEw

N AT & rAq ¥ oifca fear

qT, YT §O4« fggr, ST AM™-

qifersT ¥ EA-TreA fEuT, Sswer

A gad, Al 39 Fq T3 @l A

FHfeC e F T OH q9M @
4, ag areaq § wiewd #1 faww g

MR. CHAIRMAN: I hope, the Min-
ister will look into this matter, now

I am here.

ft ghwwz fag wam @ ww

w1 5 wfaes sfefmd a8

Tl 1 & W @ faemw g
wfoee froa wfw ? aafaw & wufq,
qef & wio ar fagar & wfa ?
gara fagia & a9eE™E §1 |
afs gumER F TR W oFE A9
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Hvitaer 41 qg G @ ey -
qrfeT &1 JTA GIRET g F AT qH 7
T 3T S v waF 95T T g
TR qrd wHAT w1 W) Shm s g ?
fTag gar Aafasr #wfyw S9-
qIET a9 qE

qH T A9 F FEA § FIE R
T2t & fF =t g et @5
FI AEANART § qg ITD qHEd
FfEE FW g AT FE HIT F@T
2| AR TUX g W gt
Y TE &, T {F-AEH T ey
AT 9T § & gaa fa¥ afedw
FEAT BT | FTX GFaa g w4 av
g fomr oy araw & oo 7 T @
uy #ga & 5w sEwfaer @
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q‘}!ﬂu ‘;IMTNR
TET AT A & AT @Y E, W AW-
qifeT 1 wfEwer AT el
aifs wEaTfeeT ax friaer AR @
%, # Fgar g fom Fal | wre FrRErierw
WX agrfasr 1S9 AT S ared
#Y srvedY o7 WY & | 59 g T A
wTaaFar § f gw sfaea w1 SanaT
orfe Tentel, TR, FiE AfTEAE AT
F1 TOWT 1 AIWATRT & GFaT ¢ | AW
#1 gH1T § for ga waT Smar qemt
F SqTET WIFTATAT FAE |

W WwE & gy § IR @ar
g f7 4% st odte o WA A g
AMAE A HAT ST SEET EET
FUT AT AW FY AT FT AETT HIT
gaw A7 37 & 77 51 FEE IET |
q ¥ SHE F YT I FT TG
fom %1 awda FTr g

Wt F.q fag wv (FiET):
AT AEIET, 39 W F U FFeT
T AW &7 fqvarg gear ST @1 )
IAY-TWIEAT AN FT TF qGd
§ woga @w g afe a8 FWeiR
g1 T4, &1 39 3 FT oA @al N
95 S | frew X o gt ¥
ratfast ¥ oF Gat faw grer @ @
formm =1 frre @€ #E F1 wuw oW
g1 AT § | I T TG Fa Tea1Hheq
T &Y TEY I 9% T &, Ao fleitem
ATEHTICET, FT WY AT 98 @ & |
35 2w & foq a=r gataqy feaf §

¥ g A ofEq 9T & w3
TG FAT §, i & AT a7 fafreex
FY AT I T WOET FTF 9T @
g & fomaw & @ aw Fwwc 3
faw foar a1, S ag swRE fafg
w1 Sft frr & &7 § Spfewrt & o fay
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ST T g R iR
o Y spfeerd Y afeear &, arfe e
F1 favarg o A &Y e o &
orfag @ & |

wE aF 4@ a9 & gra It #y
$9 gaud 3] &1 9@ §, TR IO
arfaat #1 forrae @Y |t & | AfE
T TF USAIHe WX TH oo & 19 &
ST %% g AT 8, 99 & I@d gC gN
ST AT SATRT glagtd [T qSH-—aaq
F1, fFrarg-esar FY, A HTH 49 § AR
SETT & ST HI LT a4 & | SSAT B
qr sieww faemr arfgn, St faer o
HEY 39 FT HRAW W &, ATGT 7T
YS! FT BOAT FQ & | W ar v
F1 eAFY &1 AT 2, R W A hA
gAY &% # 7 foram, Y grTa 98 g S
FF AT UT FIEL KV AT @G gy
ST T &, a9 Sfewdy § &3 gu S A
GIET T H|FEAT AT MY | "l &
T e gfae #1 wfgar et &
Eﬁ'oQ‘_ﬂ'o,Qﬂ'o é\'oﬂ:ﬂ'o Wﬂ'ﬁ?ﬁﬂ?l’(
F gra gfaw et & 1 O feafa ¥ ard
FE A T FE F JoN F JH-ATH
FY GTAT ¥ WFEAT 7 I, I U A
Aif & 1 oo AT G A @EEw
g =mieT

UF WEAE 3 q ¥gr g fF
ge F¢ ¥ fugges s fusgse
TTE, dHAT FATCGST HIX ATSATIENT
& ST FT TG AT ATA ATHT IGT I FY
FREAT &1 A @ w1 A q o
o fet a i ¥ SN ag %3~ wY il
N ¢ fF § ghom, migartt fozTas
gfeaa AT swfaaq F T 5@ Filae
gl & f 9 F7 w4 FCFF | AfFT &
YA T F FEAT § I fergeam &
forelt 78 F1E H 9 SRy W 0 F AW
FHTAT W FA & 68 § faely § D
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st # fgfe o feidee 7@ &,
T OH A WIS g9dr €

MR. CHAIRMAN: Please d2 not
refer to a relation of any particular
judge.

s smate fag wwe ;o gwfa
AR, TFAS AW, AIAT FE,
WIIET 7750 [ ATSATIET & AWl F1
WS FATAT AT A1MEW | T HT TG
At gy =nfge & Ak g #
F1E W o forg o 1 @Y AT 8
99 SR &I TS FIE H WA AT a9
s, 38 fRdT gad grd # H @@
ST | S A TR FY AT A
Wem Pre gears S afge aifs
At fazmmr wfesy 9¢ & 3T oM @,
FEr oar 7 81 5 T #wiR i favam
gEAT IAT 0 T TS HIE WIS
F AETe a9 Aa | § g wear § FgAr
TgaT § fF oo 98w, o wEm ®
@R 7 39 9% o Ag fear at
TATEIATE g FIE F o Y qEdars
Il & a8 1T Y TN I | 39w
QFT STAT ATET |

UF AAAlg @ § w@ &
stfewrat 1 - Argargaw g1 A1fEY |
A7 fraew @ B SO wRw & @A
WX gTEFIENEF IT T
FH TAT AT S T FTA AT AL |
T F AWE F ATH FZT A HT AW
QU F TE qATAT grar § | AT IRrSt
Q1T FF77 F I0 TH q A9 § qav
2 T A AT G ¥ ARN FT AE
qry & T glaer & |

TH F HWATET FIE B FTOFAAT
wfas =T faar s afen fowr & f&
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TAT At s Gy o= % 1w
UF AT &Y & fT 200 w97 &7 §1E
BT I R A AW T T a0
ot g 1 fee fefge wie fafasr oo
F FIE H{ A Ot & /T IaAr &
g F1E 7 St AT § | FF F waATar
TR FT GE HIT FHL TATED TG
FEaoAaT g 1 fe giw #E &
foraT ==t wvaT & 99 T FgAr & v
¥ | T AR A TF AR A FoquA
9 I g @It FEAT 9T AT g
ag H9T A & ? 39 q%g T AW TGy
fomt wamT & 0

T § § TqAT & Fg1 §U FATA
FEIAT [F T gHT AT JIEAT T
AT qonfaat & S &1 Joat o Sear g
fam amT 1 AT @ SeEr F et SN
¥ G HT AIEAT FT AC | FATY
AA~HT, AT FqaedT  TAAfT F
FAC gAY ATGT 1 3T 39T | gAY
A 41 g FET Q) 3w o
F g A 3 QT & A QT g
fF @ & s7 da #1 faqa Fomn
I qifs A AEET 3% g 9
oI AW # glawar faw @&
SHRI JAGANNATH RAO (Berha-
mpur): Mr. Chairmgn, I feel honour-

ed to speak when you are in the
Chair. You have been my good friend.

MR. CHAIRMAN: Thank you.

SHRI JAGANNATH RAO: This is
the least controversal Bill, but many
coritoversies have been raised by
hon. members which are very extra-
necus to the object of the Bill. This
Bill refers only to three concessions
which the judges of both the Supteme
Court and the High Court would be
entitled to. I fully support them.,

Doubts have been raised gbout the
appcintment of Chief Justices of the

*¢Expunged as

ordered by the Chair.
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Hignh Courts and the Judges of the
High Courts. It is true that the long
delay that has occurred has given
rise to some suspicion and douht in
the minds of some. There are six
acting Chief Justices of th, High
Courts. Only two days ago, the acting
Chief Justice of the Andhra Pradesh
High Court Chief Justice Aladi Kup-
poswamy was made permanent. There
are still five other High Conrts where
acting Chief Justices are functioning.
Permanent Chief Justices should be
arpointed except in one or {wo cases
where I understand that there may
be a dispute; they should be 1left
cvel.

The Constitution gllows appoint-
mer:t of judges and transfer of judges:
and this practice existed long before,
even. during the British regime; this
practice has been there even during
thcse 30 years of our government. It
is not a new thing that judses are
transferred from one High Ccurt to
ancther. Qualified persons from o¢ne
stale have beesn appointed High Court
judge in another state. It is not a
new thing that the government 1s
centemplating. Long delay has taken
plare in this matter. | am glad 1thc
government is now considering the
question of transfer of judges and
the appointment of Chief Justice. To
give the appearance of impartiyhity, a
committee or penal should be appoint-
ed presided over by the zdminjstra-
tive Judge of the Supreme Cou:t with
three or four members to go into the
recommendations of the Chicf Justice
of India and the Chief Justice of the
concerned High Court where vacan-
cicz for judges occur; this should be
done as quickly as possibla so that
longstanding vacancies of 85 judges in
various High Courts could be filled.
The Law Minister stated in the other
House that he was going to do this in
a week or ten days, It is a good thing
if it is done earlier.

Much has been said about commit-
ted judges, and it was alleged that
this government wanted committed
judges, judges committed to the rul-
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ing party. It is absolutely untrue. The
judges’ commitment is to the Consti-
tution. Every judge before ente:ing
office takes the oath that he will bear
true faith and allegiance to the Con-
stitution as by law established. up-
hold the sovereignty and integrity of
India and will ‘'uphold the Coanstitu-~
tion and the laws. That is the oath
he takes; this allegiance to the Con-
stitution must be there.

Justice Krishna Iyer after his retire-
ment a few days ago in a press state-
meant said that every judge tries to in-
terpret the law from his own angle,
substitutes his own philosophy for the
philosophy of the Constitution. The
socio-economic philosophy of the Con-
stitution should be given effect to, The
Problem facing Parliament today is
that social legislation is being struck
down; directive principles are not
given primacy by the courts, When we
introduced article 31C in the 25th
amendment in 1973 it was upheld in
the Keshavanang Bharati case except
the proviso which wag struck down; it
has now been reversed by the Sup-
reme Court in the Mwmerva M:ll case.
A s’tuation has now arisen when we
have to have a new constitutional
amendment. That is the problem that
15 1w facing us; the proo'emn 1s not
whether there should be presidential
furm of government or paci.amen-
tary democracy. For social legislations
ithat we bring forward, we get some
impediments from the courts  This
has 1c be got over. Taking this iuto
account, judges who are appointed
chouvld be committed to the Constitu-
twn and its philosophy. Tf such judges
are appointed, there will b, harmoni-
ous working of the judiciary and what-
ever legislation Parliament passes
would go through I am not
thinking of judges who are commit-
ted to the ruling party; I never want
such judges and it is not the intension
of tic government at all. Because of
the delay they allege that they are
picking and choosing judges commit-
ted tc party. I dp not want such peo-
ple; they should be comritted to the
Constritution and the socio~economic
philusophy of the Coastitution and
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such judges are available in plenty.
Without going into other matlers raic-
e¢ed by other hon. frieads which are
extrancous to the Bill I request the
hion. Law Minister to expeditec the
appointment of the judges to the vari-
cus High Courts and also see that the
acting chief justices of the High courts
as far as possible are coafirmed,

I also want to suggest the constitu-
don of an All India judicial service so
that persons recruited to that service
can be posted to varios High Court’s
whenever vacancies occur: this also
mnay he considered by the government.
RBecause if we transfer one Judge to
aunother High Court }hat will also lead
to ratiwcngl integration. A Judge from
the North may be posted to a High
Court in the South sav Madras, or
Caiculta, it will also lead to national
irtegration and people will understand
the other parts of the country as well.
I will also suggest, Sir, in this con-
nection, that judicial members of the
Income-Tax Appellate [ribunal, who
ace aualified to be considered for High
Court Judges should alsy be consider-
ed while filling up these 65 vacancies.
But then the question grises, who
should sponsor their names? The Tri-
bunais function within the jurisdic-
tion of a particular High Court. The
Chief Justice of the High Cour: has
to make the recommendation. ¥or
that, Sir, 1 have a suggestion to make.
The President of the Income-tax Ap-
pellate Tribunal, who resides in Bom-
bay, can sponsor any name, who ac-
cording to his judgment, would have
qualified for being. a High Court
Judge and the names should be sent
to the Chief Justice of the concerned
High Court where the vacancy occurs
and the Chief Justice can forward his
recommendation t; the Chieft Justice
of India. A Committee or panel can
go into this question and th. appoint-

ment cannot be assailed by any one
if this is adopted.

SHR1 G. M. BANATWALLA (Pon-
Dani): Mr. Chairman_ Sir, the judiciary
occupies a very important place in the
body politic of any democratic suciety,

2527 1Ls—11,
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and the performance of our judiciary
under the Constitution should-be g
matler of pride for every citizen of
this great country. However, it pains
us when we find that it has become
a fashion these days to denigrate the
judiciary, and I speak with reference
to both the ruling party as also many
of those in the Opposition. When I
refer to the Opposition, I remember
the uncharitable remarks also, made
by the then Janata Party Law Minis-
ter with respect to the position of tae
Judges which itself resulted in pro-
tests here in Delhi and there was a
silent demonstration against those re-
marks that he chose to make in this
direction. However, T am not going
into details here. But then the ruling
party also often comes out with such
platitudes as judiciary being a stumb-
ling block in the provision of social
justice. This attitude of looking upon
judciary as an impediment in provid-
ing social justice must be given up.
One of the hon. members was saying
that there were several judgments
which negatived social justice. But it
has now been amply brought out here
as to how such a situation of negation
of social justice comes about. Is it
ever realised, that many a time it is
the defective laws that render a Judge
helpless in rendering social justice to
the people who come before him?
Therc are various factors and since
some of the Members have gone into
that 1 shall not repeat but these un-
charitable remarks should now come

to cease.

Sir, we are told that these Judges
have refused to recognise the prece-
dence of the Directive Principles vver
the Fundamental Rights. I was shocked
tc hear gbout this. Who has to decide
he precedence of one over the other?
Who decides it? The Constitution it-
self has decided it. And then it is
clear cut; as the Constitution stands
today it is a clear cut matter that the
Fundamental Rights are not at all
subordinate to the Directive Princi-
ples. Indeed, the Directive Principles
have given the social guidelines but
whenever a conflict comes up batween
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the Directive Principles and the Fun-
damental Rights, t-¢ nosition is clear,
as laid down in the Constitution, as
laid down by the founders of the Con.
stitution in their wisdom, that it is
the Fundamental Rights that have to
prevail. Sir, I must make it very clear
that we must have a proper approach
to the Fundamental Rights as enshrin-
ed in the Constitution. They are not
just Fundamental Rights, and not
merely rights privileges, and prero-
gatives of individuals. That is not the
way in which they should be looked
at. I submit that fundamenta] rights
are a product of and reflect our social
values. For example,—a hypothetical
example—a person goes to the court
of law and says, “I waive my defence.
I want no procedures whatsoever.
Please convict me and send me to jail.
Sentence me to death”. Article 21 lays
down that that is not possible; he has
to be dealt with according to the pro-
cedure established by law. That is a
fundamenta) right. Therefore, funda-
menta] rights are not the rights given
to the individuals as a matter of their
progative. They are also a product of
our social philosophy and social values
that we cherish. We have a multi-lin-
gual, multi-religious society. In order
to see that all sections of the society
are moulded into a harmonious whole
and nothing ever destroys that parti-
cular aspect of our life, various fun-
damental rights are laid down. For
instance, artigles 25 and 26 speak of
freedom to profess and practise any
religion. Therefore, it is not a proper
thing to go on denigrating the judi-
clary day in and day out. Leaving a
few instances here and there, taking
the overall picture, the position and
performance of our judiciary under
the Constitution should be a matter
of pride to one and gall.

Coming to the present Bill which is
with respect to just a few concessions
that are being given, I submit they
are very meagre. Indeed, Government
must come forward with substantial
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measures in this regard, As far as
emoluments and conditions of strvice
are concerned, let justice be given to
the judges. Let judges not be con-
sidered as mere monks on benches.
There is need for a re-look at their
enioluments and various other con-
cessions and benefits they enjoy. Con-
veyance allowance must be given a
re-look. They should be given a sub-
stantial book allowance so that they
can keep abreast of the demands of
law and the changing trends that are
taking place. We see the sad pheno-
menon of judges travelling in buses
robbing shoulders with litigants, the
accused and the witnesses. T need not
dwell at length upon these things, but
1 must say that there is need for jus-
tice to judges.

The Fourteenth Report of the Law
Commission says:

“The fact that our judiciary has
acquitted itself so well and has
gained a reputation for honesty and
integrity should not shut our eyes
to the urgent need of improvement
in their seryices and other condi-
tions.”

The Law Commission headed by a
former Chief Justice of India, Mr.
Justice Gajendragadkar observed that
the Government must take necessary
steps to improve the conditions of
services of judges before the judicial
processes fall into complete disrepute
by inefficiency and unsatisfactory
work.

We talk of the status of the
judiciary and we say that we want
them to be very high in our society.
In this context, we have to consider
another aspect. Look at the
ranking of the Judges in the Warrant
of Precedence. It is shocking to know
that the Judges of the High Courts
are bracketed with Secretaries to Gov-
erament and the Judges of the Sup-
reme Court gre bracketed with Minis-
ters of State. When we talk of the high
position of the judiciary, it is neces-
gary that proper amendments should
be msede in the ranking of the Judges
also. ] believe the Chiet Justice. of
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India had written to the Government
that the Supreme Court Judges should
be equated with Cabinet Mimsters
and the High Court Judges with Min-
jsters of States. We want to know the
reaction of the Government to this

proposal.

There are a number of vacancies in
the High Courts and the Supreme
Court. It may be because the Govern-
ment is thinking of changes in the
modalities of appointment. But then,
how long should we wait? There was
the report of the Law Commission
about the modalities of appointment
neariy a year ago So, let there now
be some precise thinking and let cer-
tain steps be taken,

We were told that the backward
c’'asses are being taken into the judi-
ciary. I must say that the claims of
Muslims should also be considered
while makthg appointment of Judges.

We have also to consider the intro-
duction of procedural reforms and
mar.agement techmiques in our courts
of law. Even today the courts work
in the same fashion as they worked
ncarly 150 years ago. Calculators,
micro-filming and even photostat
machines are unknown in the courts
of law. There is need for action in all
these spheres. I hope Government wil]
consider them.

While suprorting the measure which
has been brought forward by the Gov-
ernment, at the same time, 7 would
say that it is not at all adequate to
meet the situation. So, I would urge
upon the Government to pay attention
to this aspect also.

MR. CHAIRMAN. Shri Yadav. He
should conclude his speech in five
minutes.

SHR] SATYASADHAN CHAKRA-
BORTY (Calcutta South): Sir, on a
point of ordr. I think there is no
quorum in the House,

MR CHAIRMAN: Let the bell be
rung... Yes, now there is quorum.
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AN FY TEATEY, FAAAY TS, T
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fefgwe s #l gor s - 9@l
X qrfearie & qra= a1 faar 47 )
¥ wamar § & A fega § ag
TF ggdl wear 97 | afy Jfewd #9
FATIART F IR H, g e F
TR AAMGIMNF AN & aR ¥ 59
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afews wrfwast &F 0% § F19 TG
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af/g & TRE @ o=fgv ) oa=
3% UF 99 ¥ 9% I Q@ § 05 &
n; fotqg /5w g gefae dr a8 RUim
Q7vE, a1 gHT a8 W %9 & f ga s
Sad # TR FrEEEarH! #1 qfF
1

9 weal & q{ry, fafg way s &
s fadas w=ga far &, & SO auue
FIAT § HIT HIWT AT ¢ fFf wwr =«
=IeqT F IR Huw wfEfas fae
T ST A AW FEA )

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
P. SHIV SHANKAR): As far as the
Bill is concerned, I thought that its
various provisions were most innocu-
ous, By and large the Bill has receiv-
ed the support of all the sections of
the House. One or two friends, how-
ever, opposed it, but not on the ground
that it is not a Bill to be appreciated.

Only, while supporting it, they had
certain reservations,

It is not possible to answer each
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and every question that has ., beem
raised, because many a speaker
thought it fit, while paying left-hand-
ed compliments to the Bill, to digress
and raise iSsues which are highly ex-
traneous. On my part | would Jike to
make an attempt to answer a few
important objections that have been
raised, and to mee the attempt that
has been made to put me in the dock.
I shall explain the position so that
the House and the nation knows the
real facts.

Two hon. friends attacked me, and
particularly the hon. Member from
Jadavpur used all the invectives in
his armoury and tried to make out a
case, though he also knows that he
has miserably failed, that the judiciary
in this country in substance had been
denigrated. He thought that the judi-
ciary was songht to be weakened

17.00 hrs.

The rule of law was thrown to the
winds, judiciary was sought o be
deniigrated and at the height of all
he had gone on record to say and te
ask me whether I could show a single
incident where judiciary erred in its
performance, After hearing certair
speeches when he was himself the
Chairman ] am sure he will revise his.
own opinion. I am particularly refer-
ring to those speeches which have mot
come from this side but from that
side. 1 am not here to say anything
against the judicial system in our
country. .
(Interruptions)

What has surprised me are the com-
ments coming from a friend who ideo~
logically has no faith in the present
judicial system and shedding croco-
dile tear regarding certain aspects that
are prevalent in the country.

SHR] SOMNATH CHATTERJEE
(Jadavpur): It is not fair to say that
He holds a particular brief in which
he does not believe, probably. I said
that in this imperfect system an at-
tempt should not be made to deni-
grate the judiciary because some pro-
tection of the weaker sections is being
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obtgined from the judiciary. I said §f
tae National Security Ordinance 1s

struck down...

SHRI P. SHIV SHANKAR:; [ am
aware of what you have spoken. The
hon. Member is aware that I heard
him absoluiely patiently. 1 was very
attentive and did not utter a word
when he spoke.

MR. DEPUTY SPEAKER: M.
Somnath, no two advocates agree, It
is in the larger interest of the coun-
try that they should not agree.

SHR1 P. SHIV SHANKAR: I may
make the posltion clear. T may bring
to the notice of the hon. Members
and through this House to the nation
that we are as much interested in the
independence of judiciary as any
other section of the society which
elaims to be so. But then I for one
would have liked the debate to have
gone on rising above the  political
considerations. Dragging the judicial
system and those who man into the
political arena for the purpose of the
debate, in my submission, does not
enhance the prestige of this Housc.
Therefore, without seekihg to gnswcr
eertain of the aspects which even
though I would not have very much
liked, should have been discussed here
or debated, I would try to first purge
myself of certain allegations that have
becn made against our Government
so that the record should be straight
What had been disturbing me in the
recent times is and I have partly said
this in the other House that particu-
larly certain newspapers with thei-
political alignments have been unfor-
tunately giving out certain mews
which are far from true. 1 do not
know the sources from which they
got lhe news. But the tainted approach
and the tilting which is there in the
news gives an unfortunate impression
and it would be my endeavour to steer
clear of such an impression and put
the record straight.
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A lot has been said about vacancies
1n the High Court—that they are not
filled up—and it has also been said
by the Hon. Member from Ratnagiri
that the recommendations that were
received earlier have been sent back
for the purpose of screening. I may
bring this to the notice of the House
because certain of the aspects are
rather unfortunate and I would hke
tu state certain facts without violating
either the propriety of my oath or
the propriety of judicial approach
even in matters like this. It is possible
that I may not be able to give very
mzny details but, none-the-less, cer-
tamn of the detai's are absolutely ne-
cessary and ] would go on record.

For taie imformation of Hon. Mem-
bers, 1 may bring it to the notice of
the House that when ] took over as
the Minister of Law, Justice and Com-
pany Affairs, it was only five files that
were returned to us from the Presi-
denL. It was only five files. I say this
because | hear from certain quarters
that some 60 files pertaining to th:
arpomtment of Judges were returned
and that the Government is doing
nothing with reference to the appoint-
menis. Among these five files—I can-
not give other details but I must give
dciails to the extent possible and [
must take the House into confidence-—
only one file pertained to appointment
in the Supreme Court and the other
faur pertained to other matters, So, it
is not as though a lot of files were re-
turned and the Government, after e
took over, ggain sent them back for
tne purpose of screening. It is neither
here nor there. This is the submis-
sion 1 thought I should bring io the
notice of the House.

Another aspect of it, which is also
relevant, is that I do not know why
some Opposition Parties, particularly,
would like to create a confusion. 1
say tais with a little bit of responsi-
hility because I heard one of the res-
ponsible Members saying, when Jus-
tice Srivastav’s matter was discussed
in this House, ‘It is dificult to dislodge
you at the hustings, but it would be
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ouy endeavour to create a conflict bet-
ween you and the Judiciary’. Maybe,
it is with this intention that, day in
and day out, certain things are said
against the Government vis-qg-vis the
Judiciary: [ am not able to compre-
hend. But let me put the record
straight that on 1-11-77—I am giving
practically the same date when the
Janata Party Government came to
power, not that I am trying to say
anything against the previous Gov-
ernment but I thought I should bring
to the notice of the House facts which
would bear out where we stand and
whether this Government is really try-
ing to run about with committed
Judges as it has been sought to be
alleged, and what is our commiiment
(1 will come to it slightly later)--
On 1-11-1977, practically nine menths
after the Government was taken over
by the Janata Party, out of the sanc-
tioned strength of Judges of 366 on
that day, the vacancy position was 88;
and on 1-11-1980 the sanctioned
strength of judgés being 405, the va-
cancies today are 74, including I
agree, those five or six High Courts
functioning. 1 will state about it a
where the Acting Chief Justices are
little later. I am not trying to compare
these figures to denigrate the previous
Government in any form. The process
is such where the delay, in my sub-
mission, is absolutely inherent. With-
out going into the various High Courts,
1 refer to the expression of the hon.
Member from Jadavpur who had gone
on record to say that ‘appointments
are not effected as persons could not
agree with the recommendations of
the Chief Justices’. He is very well
aware. In order to drive home the
point, I would not like to give the in-
stanees, Mere than myself, he is very
much aware as to the state of affairs
of his own State where the vacancies
are there for the last more than two
and a half years. I leave it to him to
judge whether we should be held in
any way responsible for not accepting
the recommendations of the Chief
Justice of West Bengal. I leave i to
him to judge because he knows the
facts. I am only trying to say that the
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vacancies exist for more than two and
a half years—practically two and a
half years. I am not even blaming the
previous Government, I am only try-
ing to explain my position and the
pusition of our Government. The re-
commendations of the Chief Justice
of the High Court are not accepted for
certain considerations—this is what
he thought to allege against us. 1 am
only giving an explanation to that..,

SHRI SOMNATH CHATTERJEE:
I did not refer to the Calcutta High
Court.

SHR] P. SHIV "SHANKAR: You
have not said about ‘Calcutta’. You
have said generally. I agree. I am not
saying that you hau referred to Cal-
cutta. I am saying that you said that
generally. In order to drive home

my point, I am giving the example of
your own High Court. ..

SHR; SOMNATH CHATTERJEE. I
have been rfequesting you al] the
time. Please disclose that. I have been
requesting you to find out some me-
thod to resolve thg deadlock.

SHRI P. SHIV SHANKAR: The
deadlock is there. He is aware. (In-
terruptions) Why 1 have tried to
quote it is because you are very well
aware of those facts. T will not go
into the details of fhat...

SHRI SOMNATH CHATTERJEE:
Nor can I

SHR] P. SHIV SHANKAR: That is
exactly so. Therefore, you will kindly
appreciate this. Your allegation was
wholly misplaced, and only to meet
that point, I thought I should give you
an example of a case which is very
well known to you.

PROF. MADHU DANDAVATE:
Something which both of them do not
want to disclose !

AN HON. MEMBER: We are en-
tirely in the dark.
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SHRI P. SHIV SHANKAR: You
may pardon me if I am not able to
give furtiier details because that would
be a case pf impropriety on my pazjt.
I cculd only go to a certain extent in
some matter; beyond that, it would
be an impropriety ofi my part to re-
veal the facts.

Sir, therefore, it is not as though
the recommendations have come and
a deliberate attempt is sought to he
made. I would also like to assure the
hon'ble Members that the procedure
that wag followed by the previous
government has been only scrupulously
followed by this government wherever
it is possible. In fact, I can go on
record that every time I am pressing
the State governments for the purposes
of sending the recommendations—for
diversified reasons difficulties are
there—so many States are locked up
in such conflicts where we are not able
to get the clear recommendations.

Sir, I have in answer to Question
No. 27 on 18th November, 1980 stated
that by October 20, 1980 proposals in
their complete form have been received
only in respect 8f 12 of the vacancies
in the High Courts. The State autho-
rities are constantly reminded—we
have gone on record—for the need to
take advance action for filling the
posts which are likely to fail vacant.
That has also been stressed. I am send-
ing wireless meassages. As my hon’ble
friend knows I had personally gone to
West Bengal only for this purpose.
So, these difficulties are there.

AN HON'BLE MEMBER: But this
deadlock is only with regard to West
Bengal. What about other States?

SHRI P. SHIV SHANKAR: I have
already told you only 12 cases are
such were complete proposals have
come. Actually I am after it. In many
cases many complications are there.
But I can assure the House that at the
earliest opportunity—because I am
after it and my consultative committee
was also very much anxious that the
appointments should take place at the
earliest —we will do our best to solve
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this problem so far as the High Courts
are concerned. This is 8ll the assu-
rance that I can give to this House.

Sir, a lot has been said about com-
mitted judges. In fact, I have not
been able to understand the concept
of committed  judges as has been
adumbrated from ttme to time by the
Opposition, and the accusations that
have been made. Sir, I believe—and I
certainly belleve—that the judges must
be committed but the question is ‘to
whom’

SOME HON., MEMBERS: To what?

SHRI P. SHIV SHANKAR: I have
repeatedly the position. Their com-
mitment has to be necessarily to the
Constitution and its goals for the
simple reason that everyone of us as
we take the path glso takes the oath to
uphold the Constitulion and the laws
but the difficulty arises when the com-
mitment is to the personal ideolgy of
of a judge. This really creates the
complication. I wish that some resear-
cher goes into the manner in which
these appointments had been {aking
place, and particularly the manner in
which the appointment took place from
1977 to 1979. It would be unfair for
me to give the details but it pains me
on some occasions when I come across
certain cases....

SHRI G. M. BANATWALLA: Ap-
point a Committee to go into it and
lay the Report on the Table of the
House.

SHRI P. SHIV SHANKAR: I would
not mind if it is the consensus of this
House.

SHRI G. M. BANATWALLA: Be
true to the nation.

PROF. MADHU DANDAVATE: We
will support it whole-Heartedly.

SHRI P. SHIV SHANKAR: I will
certainly consider this aspect. In fact
I am prepared to place myself for this
purpose in the hands of the House.
We have got to make a little careful
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consideration My hon. friend refer-
red to the content of Article 217 of the
Constitution. Sir, the recommendations
for the appointment of judges starts
from the Chief Justice of the High
Court. The Government of I{ndiag has
no hand in the matter. From the man-
ner in which the recommendations
come from the Chief Justice, and then,
from the State authorities, very little
is leff often so far as the Central
Government is concerned on the ques-
tion of interference on their part. I
thought I should make this position
clear because often it is that we are
trying to ‘look’ for committed judges.
I am trying to explain this procedural
aspect so that it may be known that
the originating authority for the re-
commendations is the Chief Justice of
that High Court. I would not like %o
go into the details as to the manner in
which recommendations are made and
what type of complaints often come to
me, because that would be beside the
poinf. But then, the idea of my stating
this is only to show that the Central
Government, because of the process
and procedure that has been laid down
has little say on the question of the
recommendations of persons for ap-
pointment as High Court judges.

One aspect which has been adverted
to is with reference to vacancies in the
Supreme Court. Sir, hon. Members
are aware that vacancies in the Supre-
me Court started arising from August,
1980. If I remember it correctly, the
first judge who retired, retired on 31st
of July, 1980. Within this span, from
August to November, 4 have retired in
the Supreme Court. I have gone on
record some time back in the other
House as saying that the Chief Justice
of India himself has made the propo-
sal some time in September, 1980.
Naturally there is a procedure which
has got to be followed, the procedure
of consultations according to the Con-
stitutional provision of Article 124. I
may bring to the notice of the honour-
able House what I  sald in the other
House that shortly perhaps—We will
be making the announcement very
shortly—we will be making announce-
ment of certain other appointments to
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the Supreme Court. Since already the
process of approval is complete, I do
not mind going on record that’ this
Government of Mrs. Gandhi can legi-
timately take the credit of appointing
the first Harijan to the highest seat in
the judiciary and since the matter of
announcement is ......

SHRI SOMNATH <CHATTERJEE:
From Madras ...... ?

SHRI P. SHIV SHANKAR: I do not
know that. I cannot give that ....

SHRI JYOTIRMOY BOSU: Mr. Kup~
puswami?

SHR] P. SHIV SHANKAR: Mr. Kup-
puswami is not a Harijan.

SHRI JYOTIRMOY
got the information.

BOSU: I have

SHRI P. SHIV SHANKAR: He has
got the information before I could get

(Interruptions).

So, Sir, after all, in these appoint-
ments, this Government is certainly
committed to one aspect which I must
also make clear. Sir, if the concept of
social justice in tie Constitution has to
be real—and it should not remain iilu-
sory—then it is absolutely necessary
that judges should be appointed from
different sections of the society inhabi-
ting this country, particularly the
weaker sections, the minorities, the
backward classes, the Scheduled Castes
and ladies, as one of the Hon. Mem-
bers said. Now, the whole difficulty I

do not know. In fact, the British
Judicial System, which developed in
our country, has developed in such a
tashfon where we have been treating
the judiciary and the judicial system
as though they are in the ivory to-
wers. They live in the invory towers
and we follow the approach of “touch
me not”. In fact, I am one amongst
those people who would like that the
intelligenfsia in  this country must
objectively evaluate the various ap-
pointments that take place in the High
Courts based on the recommendwstions.
In this context I would not mind meet-
ing the point which has been raised
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by some of the Hon. Members Quite
a large number of the Members have
supported the transfers here. Some of
oyr hon. Members have opposed it,
particularly the great and the learned
Member of the Bar, the hon. Member
from Jadavpur. I do not know whe-
ther he has really said that with con.
viction. I refuse to  believe that he
has said all that with conviction. So
far as the Government is concerned,
Sir, I may go on record ,...

SHRI JYOTIRMOY BOSU: Hew
many times he goes on record?

(Interruptions).

SHRI BAPUSAHEB PARULEKAR:
With reference to the appointment, if
you permit me, I would like to ask
one question. You know the date of
retirement of the Supreme Court jud-
ges right on the day when they were
appointed. Then what is the difficulty
in appointing the judges? You have
said only three monthg period. It is a
long period. Why not arrange for
appintment of judges?

SHRI JYOTIRMOY BOSU: There is
a political difficulty!

SHRI P. SHIV SHANKAR: Politicai
difficulties arise with you. I did not
go into that question So, Sir, as I
said, it was only in September that
the recommendatiens from the Chiet
Justice of India came and some of the
vacancies had arisen on their retire-
ment and some vacancies started aris-
ing alter that. I have explained that
position and I have also said that I
tiave already addressed the letters teo
the various State authorities to take ac-
tion in advance. But the difficulties
are inherent in the system itself. We
are working in a democratic country
and the process is necessarily slow
I must frankly confess this. 1 can-
not straightway propose a particular
person and appoint him. You will be
instigated by the hon. Member from
Diamond Harbéur to file a writ peti-
tion in the Supreme Court the next
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day saying how he could be appoin-
ted

SHRI JYOTIRMOY BOSU: @®

MR. DEPUTY SPEAKER: The run-
ning commentary made by Shri Bosu
while sitting in his seat would not go
on record.

SHRI JYOTIRMOY BOSU: Why?
This is an interruption.

MR. DEPUTY SPEAKER: You have
te stand up; that is the procedure.

SHRI JYOTIRMOY BOSU: Al
right; I would stand and say how
Mr. A. N. Roy was brought as Sup-
reme Court Chief Justice superseding

such a number of judges.

MR. DEPUTY SPEAKER- Now, it is
correct. This is an interruption now,
not a running commentary made while
sitting. This will go on record.

SHRI JANARDHANA POOJARY:
He must get the permission of the

chair also

MR. DEPUTY SPEAKER: That is
teo much. He 1s my goed friend.

SHRI P. SHIV SHANKAR: We
know of the love and affection my
friend has fer the judicial system in
this country.

AN. HON. MEMBER: Which fiend?

SHRI P. SHIV SHANKAR: The
gentleman who hag been raising the
objections,; He has tru love and
affection for the gystem itself, but
thege crocodile tears are rather un-
fortunate. So far as I am concerned,
I still feet that Justice Roy was one
of the topmost judges in this country.
I fully support the considerations that
weighed for his appointment as Chief
Justice. There is no difficulty about
that so far as I am concerned, I
would not like to go into details eof
it as it is not necessary at this stage.

- o o

-

@ @Not recorded,
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We need not go into the matters
which have nothing to do with the
subject at the moment.

I was trying to say something on
the question of transfers. The hon.
Members are aware that so far the
Government is concerned, time and
again I have said that we have not
taken any firm decision on the issue.
I am aware that the Consultative
Committee attached to the Ministry
ef Law, Justice anq Company Affairs
consisting of members from different
parties, be it Janata Party. BJP, Lok
Dal, Congress(I) or others, unani-
mously felt that Article 222 should
not remain as a provision which had
been inactive, it must be implemented
in letter and spirit and invariably
the Chief Justice should be from
outside. I would request the hon.
Members to consider this aspect rising
aktcve the party considerations, A
large number of organisations, bar
eouncils, bar organizations, indivi-
duals, including various formey Chief
Justices, various judges of the Sup-
reme Court who have recently retired.
even Shri Shanti Bhushan himself
and Shri S. V. Gupta, the former At-
terney General, whe was eccupying
this position between 1977 and 1979—
all of them felt that the Chief Justice
should be from outside, I have made
the position clear that the nation may
decbate this issue. I have said this
in this House; I have said this clse-
where also. When g large number
of people are saying that the Chief
Justice should be from outside, we
must go into it as to why they are
saying. 1 may bring to the notice of
the House that there are various com-
plaints that the Chief Justices are
favouring certain set of advocates
either for recommending for the
judgeship or for the occupation of
different positions.

Complaints are about the constitu-
tion of the benches in the High
Courts. Complaints are about the
practice by relations and the weigh-
tage that they get in the different
courts, Complaints are that various
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judges, because of their having rooted -
themselves into the areag where they

had been practising, had developed

local prejudices and in-built preju-

dices. ... (Interruptions)

I am aware. This type of allega-
tions and this type of complaints had
been pouring in not from today. This
started sometime from 60s. If people
like even my predecessor Mr. Shanti
Bhushan had to decide “Look, Chief
Justice must be from outside” it is
not as though it is the fad of a sin-
gle individual. I would tke particu-
larly the legal community itself to
express itself, and I am prepared to
say this that large number of organi-
sations, the bar associations, ard the
bar councils are of the view, that the
Chief Justice should be from outside.

So far as the Government of India
is concerned we are, no doubt. delay-
ing the taking of a decision on this
issue, because we would Ilike that
people should express themselves.
Now, I am aware of the fact that in
some section of the press it is said
and certain people are of the view
Look, there should be cases of trans-
fers, in gporadic cases for example,
what wag saig was that suppnsing
there is a complaint against s parti-
cular person, there should be a trang-
fer, The position is, Sir, it creates lot
of complications. Supposing you make
allegations against a particular judge
or the Chief Justice and you transfer
him from that place on the ground
that there are allegations or on the
ground that people are bringing
charges against him, that man will
have to be transferred with a stigma.
That means he is unfit there. If he
is unfit there, how could he fit in
another place? That is the first diffi-
culty which I face. The second diffi-
culty is why should a receiving State
receive such a judge against whom
allegations are there they will ob-
ject: “If he is a bad coin there, he
will also a bad coin here. Why are
you bringing and putting that man
on our head?” Thiraly, it could be
said and very legitimately that
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“Look”, I must say frankly that par-
ticularly it gives the handle to the
political opponents to say—“Look, the
executive is interfering in the trans-
fers.” It is precisely this 1eason why
my predecessors and other legal
luminaries had been thinking that
there should be a uniform policy.
Uniform policy of having a  Chief
Justice from outside in which case
the man will not be guided by any
other concept except the concept of
merit. He would not be interested
in framing the benches in such a
fashion, or he would not be interested
M recommending in a manner which
subserves certain interests and so on
and so Yorth,

This ig one of the ways of looking
at the problem and I thought ihat
the nation could debate on the whole
issue, and no doubt, we .are delaying
in taking the decision. We are also
consulting the Chief Justice of India
and the Supreme Court in the mat-
ter. It is not as though we are sleep-
ing over on the issue, but Govern-
ment, on their part, would very much
like that there should be a proper
debate and I woulg very much like
that the Honourable Membergy wmay
rise above the party considerations so
far as the question of the transfer and
the judicial system in the country is
concerned, Because. as my friends
have saig from the other side and
this side, if the judicial system in
this country becomes weak, the demo-
cratic fabric in this country will
break, and it ig precisely for thig 1ea-
son that these debates have got to
be taken with a pragmatic outlook,
not from the point of view of the
political philosophy of a particular
party or anything of that (ype. I
have deliberately dwelt on this issue
because a lot was said about the
transfer and various news that ap-
pear in the papers from time tg time
which were disturbing and the man-
ner in which the news ig tilted cer-
tainly creates a little bit of apprehen-
sion in the mind.
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I had already referred to one as-
pect. It was said that in certain High
Courts, the acting Chief Justices are
functioning. I am aware of thisg fact.
It will not be possible for me to say
with respect to each and every High
Court the position, but broadly and
generally 1 have put them into three
categories and I will explain those
categories gso that the position should-
become clear. In certain cases, there
are no recommendations from the
State authorities so far about the ap-
pointment itself which is sine qua
non and Wwhich is constitutionally
necessary. Secondly, there are certain
cases which are held up because of
the consultations with the Chief Jus-
tice of India on certain aspects.
Thirdly, there are certain cases where
the proposals are under process. 1
should say it is rather very much
embarrassing for me to say that the
proposal from Andhra Pradesh thas
been cleared very fast and one need
not read any meaning in it, becauge
as I mentioned, broadly .hese cases
are falling under those categories, and
action was taken based on it and,
therefore, the explanation that I am
trying to give is that it is not the
Government that could be held res-
ponsible for the purpose of the delay.
That is how I prefer to explain why
the Supreme Court appointmentg have
not taken place so far and why acting
Chief Justices are functioning, why
the appointment of the judges has
been delayed. These are normal fea-
tures.

SHRI G. M. BANATWALLA: Even
in the case of Delhj High Court, the
posts are vacant since long.

SHRI P. SHIV SHANKAR: It is
true. I have given reasons. Only in
12 cases the complete proposals were
there and we have already processed
them. Not a single file is with ys as
on today, except perhaps I do not
know whether any file came in the
morning itself. But, on our part, we
are trying to do our best.

SHRI BAPUSAHEB PARULEKAR:
Mr, Deputy Speaker, Sir, may I have
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your permission to ask a question?
According to the well established
convention and practices, so far the
seniormost judge of the High Court
ig appointed the Chief Justice. Are
you going to deviate from this prac-
tice; if not why has this practice
not been followed and why are these
vacancieg there?

SHRI P, SHIV SHANKAR: A very
general question has been asked. One
thing I may bring to your kind notice
that the practice has not so far been
deviated from; and what surprises
me in this that the government in the
saddle between 1977—1979 had also
transferred quite a large number of
judges and appointed Chief Justices
from outside. Why is it that at that
moment no-body raised this question
also? Why is it that people did not
raise any objection at that r-cment;
and why is it that they are trying to
raise it at this moment? I am only
reeling that except the political con-
sideration, there seems to be nothing.
(Interruptions) 1 never said that. 1
may tell you that I never read in
1977 the manner in which the news
is flashed today; the same thing I
never read in 1977  notwithstanaing
the fact that vacancies were more;
they were not filled up, Shall I tell
you that till the last vacancies were
not filled up?

SHRI SOMNATH CHATTERJEE:
We raised it in the House.

MR, DEPUTY SPEAKER: You
might have raised it, but Mr. Parule-
kar would not have raiseq it.

SHRI P. SHIV SHANKAR: 1
thought I should make the position
clear about this aspect, because vari-
ous members have referred to this
aspect. A lot has been said about
the legal aid and the government has
been found fault with reference
to its activities regarding the legal
aid. Time and again I have given
newsg to the House that a Committee
has been appointed. It {s not a com-
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mittee for the purpose of giving a
report,

SHR!I SOMNATH CHATTERJEE:
How many are in this committee?

SHRI P. SHIV SHANKAR: This Is
a different type of committee; my
friend knows very well ithat his close
friend is on that committee. This
commiftee is for the purpose of moni-
toring"and implementing the scheme,
not for reporting. The entire amount
that wag allocated for this purpose
has been made over {o them and they
have starteq functioning exceedingly
well. It was only in September that
we had taken this decision; we can-
not go on having committee after
committee for the purpose of report.
I thought thaf instead of government
itself taking i1t up—because govern-
ment has got its own work and we
would not be able to give full con-
centration to this job—it can be given
to them, headed by a judge of the
Supreme Court; the whole thing has
been put under their charge. I have
been meeting various Chief Ministers
so that they could extend all support
to this committee, I am aware that
in many cases poor peopie are not
able to meet the challenges which are
hurled at them by the rich people.
My friends from Jadhavpur is aware;
I can say with confidence that not a
single common man, a poor man nas
gone to the Supreme Court so far.
Many of them did not know their
rights at all We are working in
different directions.

SHRI SOMNATH CHATTERJEE:
We have to take some of them; they
have no place to stay; they cannot
afford the fare to come to Delhi; they
cannot engage a lawyer. For the last
ten years we have been shouling.

SHRI P. SHIV SHANKAR: Your
complaints are many. But you also
try to appreciate my point of view.
This ‘committee is now in the process
of establishing a nucleug in all the
High Courts. ' This comimiittee is al-
ready ‘ceordinating theé work with the
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state committees which are already
existing. It is also guiding those
committees. Various people may ap-
proach the centra]l committee through
the state committees, I can give this
assurance that if g particular case is
brought to my notice, we will try to
take action to help the parties because
the committee ig there.

SHRI SOMNATH CHATTERJEE:
You give some publicity.

SHRI P. SHIV SHANKAR: We
have been giving. What more publi-
city is required when I speak here.
I want to go on record to say
that one of the hon Members h<re,
the Chairman of the Janala Party.
addressed me a letter with refevence
to a particular person in Malra; say-
ing that that person was suffering
and he réquired legal aid. I imme-
diately arranged it through that pro-
cess, through the state, We are pre-
pared to do it. But it takes time. The
committee was set up in September
and it is working; it has already come
forth with g draft of the proforma of
the rules with the request that each
state must adopt it and state func-
tionaries must start workingz. Some
friends on my side and gn that side
had the apprehension that the poor
people were not in a position 1o get
legal aid. 1 thought I should allay
those apprehensions. If there is any
such case hon. Members may refer it
to mé and I shall in turn refer it to
the committee for action.

A lot has been said about arrears
in courts,. In reply to question 35
dated 18 November 1980, I have stated
that the government are deeply con-
cerned a{ the arrears which have
accumulated in the Supreme Court
and the High Courts. Government have
made various suggestions to the
Supreme Court and the recommenda-
tions received on the suggestiog along-
with the 79th report of the Law Com-
mission are under examination by an
interdepartmental committee of the
officers; meanwhile varioug measures
are being taken and others are under
consideration for desling with the
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problem Some of the important steps
are appointment of ad hoc Judges,
exclusively for dealing with arrear
cases, abolition of lettersipatent ap-
peals from single Judges' judgments,
establishment of administrative tri-
bunalg and appointment of a commit-
tee to go into judicial reforms,

Also, I would like to state that ihe
steps that have been taken to reduce
the pendency are, the Code of Civil
Procedure was amended, way back in
1976 to abolish the provision of second
appeal, {0 modify the provision of
second appeal to the High Court, while
Seclion 100 restricis....

SHRI BAPUSAHEB PARULEKAR
(Ratnagiri): Is it appeals to the same
Court or. ...

SHRI P. SHIV SHANKAR: No, not
to the same Court. You are aware.
There is a different Article in the
Constitution. You are aware of the
Constitutional provision.

The Code of Civil Procedure enacted
in 1973 has been amended in 1978, on
the basis of the recommendations of
the Law Commission. The Judges’
strength has been raised in various
High Courts. The States and the Chief
Justices have been requested to adhere
to the specified time gschedule for
sending their proposals for filling up
the vacancies of the Judges’ posts.
The sanctioned strength of the Judges
has been increased. This statement I
have already laid on the Table of the
House, The Supreme Court Rules have
been amended to vest more powers in
the Registrar and Judges in Chamber
so that the time of the Courts is not
wasted in petty miscellaneous matters.
Caseg involving common questions of
law have been grouped together by
several High Courts, As recommend-
ed by the Seventh Finance Commis-
sion certain States and Union Terri-
tories are being provided with grants
under Article 275 aggregating to Rs, 24
crores specifically for the establishment
of 538 additional courts both civil and

criminal, in varfous High Couris
(Interruptions). :
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Apart from the above, certain High
Courts have taken various steps like
fixing matters for hearing by giving
short returnable dates, dispensing with
printing, expediting and giving prio-
rity to matters under ceriain Acts,
grouping of matters arising from land
acquisition cases etc.

Sir, these are the various steps that
have been taken and they will continue
to be taken for the purpose of clearing
the arrears. Now, Sir, I am aware
that quite a large number of my
friends seem to be a little impatient.
I thought I should meet the other
points that have teen raised, but it
woulg be highly time-consuming. I
would leave that aspect, I could....
(Interruptions)

1 certainly thank the Hon. Members,
particularly the Hon'ble from Jadava-
pur as also from Ratnagiri.

SHRI G. M. BANATWALLA: It is
a partisan attitude.

SHRI P. SHIV SHANKAR: Sir, I
saig ‘particularly’.  ‘Particularly: I
said, Sir, ‘Particularly’,

Various suggestions have been made.
They will be certainly considered in
right earnest and I thank the Hon.
Memberg for taking so much active
part in the consideration of the Bill.

SHRI N. K. SHEJWALKAR: You
have not said anything about the
income-tax.

SHRI P. SHIV SHANKAR: If I have
{o meet all the pointg that will take a
lot of time.

MR. DEPUTY-SPEAKER: The ques-

ﬁ(ln iS :

“That the Bill further to amend
the High Court Judges (Conditions
of Service) Act 1954, and the
Supreme Court Judges (Conditions
of Service) Act, 1958, be taken into
censideration.”

The metion was edepted.
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MR. DEPUTY-SPEAKER: We shall
now take up clause-by-clause consi~
deration, .

The question is:

“That clauses 2 to 10 stand part of
the Bill.
The motion was adopted.
Clauses 2 to 10 were added to the Bill.

Clause 1, the Enacting Formula and the
Title were added to the Bill.

SHRI P. SHIV SHANKAR: I beg to
move,
*That the Bill be passed”.

MR. DEPUTY-SPEAKER:
moved :

“That the Bill be passed”.

Motion

Shri Ramaviar Shastri.

Wt TR et (9T
e SfY, ¥ a1 4G 3 A
wafe @ § | fag  waEfeel
* d@Fy § WY HTOH) TS A8 5
¥ ¥ 2w fodas & faoel 7 €,
ZAT T & 9T 7 SqHT g fear g o
fee Wt & oF a9 F IE wOET AW
=T ATET F

JaTEe ST, AT WA ¥ I I AE
& wFEN W WA ghw Fe w7 g
#Et § dfaw § o geur 2 oTw
80 T, 494 & | ¥ ag S =TgT
& ¥ gFent o faa w1 I § Sy
TAET AT &Y, T F fory g A #rf
ST q9TE ! Y N 99 qI
¥ 0¥ § SAET SUET F qOF @ SEw,
TH qI A FT R X §var g7

T Y wfew § ¢ FfeT wa w0
wrEt wgEar A& fret . oag ¥
AT | W g aER A ARy
»§ ST e wifge 1 oy W §
F fallw ® ¥ 7y ¥ g >
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ey @ & ag w37 A g &
TN aga ag § B @i oad sfafee
gr =fge | & o gawT qHNGF g
afFT ag S # afy sfafes 1
wifge, Fwaafon & sfq wfafes gt
Tifgy, dimfasw & wfy sfafes @
ofgy =ifs I W0 g |@faym
# fogme ¥ faet &1 o9 9T §
fe sifosr & sfaede sfer s & wf,
Fag qref F gfq g1 I@ o qUE
A F Al Sfea Fafi @ e

MR. DEPUTY-SPEAKER: You
have come to your original form. It
will take more time. Please put
questions.

&t T WraaTe wreEt - § o SEEIer
A R FrgE Miaer #§ §
T AT T & TAT AL Fiereq e
g | AT JEAR, SAATE FLEL FI
AR fqar 1 qeAT o U S §
agl §% @y § AR wA @E afea
swAETT g fF S geEde Sga W%
7<% wifare fa=wrd § favam @
§ SHAF SIS AGT FAW™T ST £ ) W
AN TF FRI FY I qTT & S AT
TS 9 T g | A9AT qIEF F qEA
# o7 IAF B TN AT AT qW g |
# U IITEIT X qHATE_

18.00 hrs.

TR wEEE, § mifedr e
AT @I g | FIHTHE FT 7a«T qg AT
arfgy, % Fo smefeamsh &), 3w )
Y TET § TZ GHR AT W@ ! G
T @ ¢ Afew o Am-srEen
TG AT | S & q&9A F qTY-
g grfas ofads & qoay
Ary-sgaeql ¥ WY ofadw @ wfag,
ALY qTAAT AMEY W ;A
AT & TF A T R grAv wifew
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Ty & wmear g, fr w1 o
F1 FAE F97E 1Y A AR A Hfe-
fraer fawew ox faae &%) sad
AT 7 aoa & awl gv g
ARIT T 3F & T T a6 § W A
FT T F GHA § |

SHRI P. SHIV SHANKAR: I have
covered all these points. I do not want
to take the time of the House by
repeating them. I have nothing more
1o add.

MR. DEPUTY-SPEAKER: The ques-
tioy is:.

“That the Bill be passed”

The motion was adopted.

18.03 hrs.

PAPERS LAID ON THE TABLE—
Contd.

MR. DEPUTY-SPEAKER. Now
Papers to be laid on the Table. Shri
Barot.

DR, SUBRAMANIAM SWAMY
(Bombay North East). Sir, I want to
oppose it. Direction 116(3) says:

“Papers to be laid on the Table
shall ordinarily be sent by Ministries
two dayg in advance of the day on
which the papers are proposed to be
laid. In special circumstances, how-
ever, the Speaker may, on request,
permit a Minister to lay a paper on
the Table at shorter notice.”

Under Direction 2, papers to be laid
on the Table have a very high prece-
dence.

When it came to laying papers on
the Table, the Finance Ministry was
all the time in default last session also
and the Speaker at that time said
that this practice of laying the papers



