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 acres  of  land  was  eroded  and  hundreds  of

 villages  submerged.  Land  of  about  5-6  vil-

 lages  has  completely  eroded.  There  is  no

 provision  to  rehabilitate  them.  They  are  sur-

 rounded  by  water  and  have  been  living  व  a

 raised  platform  in  open.  |  would  like  to  draw

 your  attention  and  the  attention  of  the  House

 to  it  and  urge  upon  the  hon.  Minister  to  take

 immediate  measures  for  their  rehabilitation.

 Adequate  financial  aid  should  be  provided

 by  the  Central  Government  so  that  victims  of

 the  natural  calamities  and  also  of  artificially
 created  calamities  may  ge  trelief.  With  these

 words,  |  thank  you  for  the  opportunity  you

 gave  me  to  speak.

 {English}

 MR.  SPEAKER:  ।  would  like  to  say  that

 this  should  not  be  treated  as  a  precedent.

 13.13  hrs
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 (English)

 THE  MINISTER  OF  FINANCE  (SHRI
 MANMOHAN  SINGH):  ।  beg  to  move  for

 leave  to  introduce  a  Bill  to  provide  for  certain

 immunities  to  persons  receiving  remittances

 in  foreign  exchange  and  to  persons  owing
 the  Foreign  Exchange  Bonds  and  for  certain

 exemptions  from  direct  taxes  in  relation  to

 such  remittances  and  bonds  and  for  matters

 connected  therewith  or  incidental  thereto.

 MR.  SPEAKER:  Motion  moved:

 ‘That  leave  be  granted  to  introduce  a

 Bill  to  provide  for  certain  immunities  to

 persons  receiving  remittances  in  for-

 Exemptions)  Bill

 eign  exchange  and  to  persons  owing
 the  Foreign  Exchange  Bonds  and  for

 certain  exemptions  from  direct  taxes  in
 relation  to  such  remittances  and  bonds

 and  for  matters  connected  therewith  or

 incidental  thereto.”

 [Translation]

 SHRI  GEORGE  FERNANDES  (Muzaf-

 farpur):  Mr.  Speaker,  Sir,  |  would  like  to

 oppose  the  motion  for  leave  to  introduce  the

 Bill  as  it  is  ultra  vires  of  the  Constitution.  My

 opposition  is  based  on  the  provisions  con-

 tained  in  Articles  13  and  14.

 MR.  Speaker,  Sir,  |  want to  submit  that

 when  I  raised  this  point  last  time  in  relation  to

 anothere  legislation,  you  had  checked  me

 saying  that  reasonable  classification  is  al-

 lowed  under  Articles  13  and  14  both  and

 hence  the  objection  raisad  by  me  had  no

 force  and  hon.  Members  had  drawn  an  infer-

 ence  therefrom  to  oppose  my  argument  in

 the  House.

 {English}

 Mr.  SPEAKER:  One  more  point  which  |

 would  like  to  get  clarified  and  that  is  intra

 vires  or  ultra  vires  of  the  Constitution.  Is  it

 decided  by  this  House  or  decidec  by  the

 Court?

 SHRI  GEORGE  FERNANDES:  ।  am  at

 the  legislative  competence.

 [Translation

 |  am  raising  this  point.  |  want  you  to

 examine  the  question  should  we  pass  the

 legislation  knowing  it  that  it  is  ultra  vires  of

 the  Constitution?  Please  look  at  Article  13:

 [English]

 “The  State  shall  not  make  any  law  which

 takes  away  or  abridges  the  rights  con-
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 ferred  by  this  Part  and  any  law  made  in

 contravention  of  this  clause  shall,  to  the

 extent  of  the  contravention,  be  void,”

 [Translation

 Now  the  question  is  whether  we  should

 enact  a  legislation  taking  the  plea  that  आ  is  the

 job  of  the  Supreme  Court  and  High  Courts  to

 decide  whether  it  is  untra  vires  or  intra  vires.

 But  the  question  is  how  can  we  enact  a

 legislation  knowing  well  that  it  is  u/tra  vires  of

 the  Constitution.  That  is  why  ।  want  to  put
 both  articles  13  and  14  before  you.

 Mr.  Speaker,  Sir,  first  of  all,  kindly  look

 at  the  implementation  part  of  the  legislation.

 [English]

 “Where  is  the  position  relating  to  the

 balance  of  payments,  etc.  7”

 ।  Transtation]

 Please  take  the  next.

 [English]

 “Whereas  with  a  view  to  attracting  such

 inflow  of  foreign  exchange,  it  is  expedi-
 ent  to  provide  for  certain  immunities

 and  exemptions to  render  it  possible...”

 For  certain  persons,  certain  immunities

 and  certain  exemptions  are  given.

 [Translation]

 What  for  these  immunities,  what  for

 exemptions  are  given  and  who  are  the

 people?.  Mr.  Speaker,  Sir,  |  want  to  put  forth

 these  three  things  in  the  context  of  my  oppo-

 sition  to  this  legislation.  if  you  see  section  3,

 ithas  been  mentioned therein  that  no  ques-

 tion  will  ever  be  asked  about  the  source  of
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 remittance.  Further,  ithas  been  assured  that

 no  enquiry  would  be  conducted  regarding
 the  means  of  its  earning  whether  lawful  or

 otherwise.  Then,  it  has  been  stated  in  3(c)
 that  the  fact  that  the  recipient  has  received  a

 remintlance  shall  no  be  taken  into  account

 and  shall  be  inadmissible  as  evidence  in  any

 present  or  future  suit.

 Mr.  Speaker,  Sir,  at  present  several

 cases  involving  big  people,  are  pending  in

 many  courts.  Nobody  is  put  behind  the  bars.

 Even  after  10-20  years  minor  punishment  is

 given  to  big  people,  who  are  involved  in  tax

 evasion.  Presently,  many  such  cases  are

 pending  in  the  Supreme  Court,  High  Courts

 or  lower  courts.  You  mean  to  say  that  the

 persons  against  whom  cases  of  violation  of

 Foreign  Exchange  Regulation  Act  are  pend-

 ing  in  the  courts  and  against  whom  Govern-

 ment  have  proof  of  taking  the  money  out  of

 India,  should  not  be  prosecuted  on  the

 strength  these  proofs  in  the  courts.

 Please  go  through  the  sub-clause  (c)  of

 clause 3  and  another  clause 6  of  this  Bill.  You

 are  going  to  do  such  a  discrimination  which

 is  beyond  one’s  imagination.  What  a  House,
 what  a  Parliament  and  what  a  Constitution

 which  say  through  this  legislation  that  the

 person  working  abroad  willbe  punished  under

 the  Foreign  Exchanges  Regulation  Act  in

 case  he  fails  to  remind  back  his  earnings  as

 provided  under  the  Act,  but  the  person,  who

 have  taken  Indian  Capital  out  of  the  country
 or  who  have  clandestinely  kept  or  deposited
 abroad  their  income,  would  be  extended  all

 facilites  to  bring  back  that  money  into  the

 country.  These  two  different  type  of  ap-

 proach  emerge  from  this  legislation.  On  the

 one  hand,  we  instead  of  rewarding  the  hon-

 est  person,  have  provided  for  punishment

 under  FERA,  Income  Tax  laws  etc.  On  the

 other  hand,  we  are  offering  ail  sorts of  immu-

 nities  and  exemptions  to  the  dishonest.

 Therefore,  Mr.  Speaker,  Sir,  |  want  to

 raise  the  issue  of  reasonabie  classification
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 which  is  raised  in  courts  and  was  raised  in

 the  House  also.

 [English]

 MR.  SPEAKER:  |  do  not  want  tc  apply
 that  criteria  to  everybedy.

 SHRI  GEORGE  FERNANDES:  The

 principle  of  reasonabieness  as  defined  by
 the  Supreme  Court  in  innumerable  judge-
 ments  while  deciding  the  whole  question  of

 reasonable  classification  -  that  it  must  be

 right,  it  must  be  just  and  it  must  be  fair.

 [  Translation]

 Mr.  Speaker,  Sir,  |asked  Judge  Saneb

 sitting  on  my  right  as  to  what  is  meant  by
 reasonable  classification.  According  to  my

 study—

 jEnglish)

 ft  must  be  right;  it  must  be  just  and  है

 must  be  fair.  Otherwise,  there  cannot  be

 anything  called  a  reasonabie  classifica-

 tion.

 ।  Translation]

 Now  |  want  to  ask  you  whether  this

 legislation  is  meant  for  protecting  the  dis-

 honest  pergon  and  awarding  punishment  to

 the  honest  person.  Has  this  legislation  been

 broughi  forward  in  the  House  for  this  pur-

 pose?  Is  it  right?  Would  it  be  proper  to  send

 an  honest  person  to  jail  since  he  is  weak  and

 to  provide  every  facility  to  the  dishonest

 person?  Is  ॥  right?  Do  we  intend  to  work  like

 this?  Is  it  fair?

 Mr.  Speaker,  Sir,  these  three  criteria,

 three  questions  are...

 [Engish)

 You  have  given  innumerable  judge-

 mince

 Exemptions)  Bil

 [  Translation)

 And  |  asked  the  Judge  Saheb to  explain
 ॥  in  one  sentence.

 (English)

 He  says,  “we  read  hundreds  of  judge-
 ments”.

 ।  Translation}

 1  again  requested  him  to  explain  it  inone

 sentence,  then  he  said—

 [English]

 “The  classification  must  be  related  to  a

 particular  class  or  a  group  of  segment
 for  whom  the  law  is  being  enacted”.

 Now  it  is  a  class  or  a  segment  or  group

 for  whom  this  law  is  now  sought  to  be  en-

 acted.  ॥  is  a  class  of  smugglers;  its  a  class  of
 people  who  have  taken  out  this  country’s

 money  that  they  should  not  have  taken  out.

 [Translation]

 You  are  making  provision  for  extending

 facilities  to  the  big  people  who  have  indulged
 क  under-invoicing  and  over-invoicing  and

 who  have  deposited  money  in  foreign  banks,
 Swiss  Banks,  Cayman  Islands  and  at  other

 places.

 [Engksh)

 ls  this  the  class  of  people  for  whom  this
 kind of  reasonable  classification is  now  being
 sought  by  the  Finance  Minister?

 ।  Translation}

 So  far  as  the  question  of  violation  or

 bypassing  Article  13,  is  concerned,  that  does

 not  apply to  this  legislation.  Tomorrow the
 Supreme Court  will  have  to  sit  in  judgement.
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 make  law  to  make  dishonest  person  hon-

 est?  Supreme  Court  should  not  come  into
 the  picture.  It  is  a  challenge  to  the  dignity,
 nighteousness  and  intent  of  the  House  and

 it  is  totally  against  the  Constitution  of  the

 country  that  the  thieves,  dacoits  and  plun-
 derers  are  protected  in  the  name  of  reason-

 able  classification.

 Mr.  Speaker,  Sir,  the  hon.  Finance

 Minister  has  talked  of  financial  constraint  in

 the  preamble  of  the  Bill.  The  country  is

 passing  through  a  severe  financial  crisis.

 The  reasons of  the  crisis  will  be  discussed at
 the  time  of  discussion of  the  Budget and  the
 Finance  Bill.  |  don't  want  to  discuss  it  now.

 But  |  want  to  say  that  it  is  true  that  the

 country  is  facing  crisis  of  foreign  exchange.
 But  the  Government  should  not  put  the

 country  and  the  constitution  at  stake  for  it.

 Therefore,  Mr.  Speaker,  Sir,  |  request  you
 not  to  grant  leave  to  introduce  the  Bill.

 SHRI  GUMAN  MAL  LODHA  (Pali):  Mr.

 Speaker,  Sir,  question  of  legislative  compe-
 tence  has  been  raised.  Constitutionally  this

 matter  has  to  be  examined  from  two  angles.
 We  have  to  see  the  Schedule  for  the  pur-

 pose  of  judging  the  legislative  competence.
 There  are  three  lists  1,  ॥,  Ill  given  in  the

 schedule.  In  list  |  matters  have  been  enu-

 merated  in  respect  of  which  center  has

 exclusive  power  to  make  laws;  list  [I  is  in

 respect  of  State  subjects  and  list  Ill  is  the

 concurrent  list.  This  matter  is  covered  by

 entry  .36  of  list  ।.  The  matter  relating  to

 foreign  exchange  is  simpliciter.  As  far  as  the

 technical  aspect  of  the  legislative  ०
 tence  is  concerned,  it  is  there.  The  hon.
 Member  raised  the  point  of  classification.  A

 law  can  be  declared void  under  Articie  14  ०
 grounds  of  discrimination.  Articles  226  and
 32  relate  to  powers  of  the  Supreme  Court
 and  the  High  Courts.  In  so  far  as  legislative
 competence  is  concerned,  it  is  technically
 covered  under  Article  246  and  Entry  36  of
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 List  |  of  the  seventh  Schedule  pertaining  to

 currency,  ‘coinage  and  legal  tender;  foreign

 exchange’.  Article  246  provides  as  to  who

 will  enact  the  legislation:

 [English]

 “Notwithstanding  anything  in  clauses

 (2)  and  (3),  Parliament  has  exclusive

 power  to  make  laws  with  respect  to  any
 of  the  matters  enumerated  in  List  lin  the

 Seventh  Schedule  in  this  Constitution

 referred  to  as  the  “Union  List”.

 {Translation}

 Thus,  there  is  no  problem  in  regard  to

 Legislative  competence.  So  far  as  classifica-

 tion  is  concerned,  you  have  examined  it  on

 many  earlier  occasions.  The  question  of

 legislative  competence  is  to  be  examined  as

 and  when  it  comes  up.  |  can  support  the

 question  of  competence  that  has  been  raised

 in  this  case.

 [English]

 THE  MINISTER  OF  STATE  IN  THE

 MINISTRY OF  PARLIAMENTARY  AFFAIRS

 AND  MINISTER  OF  STATE  IN  THE  MINIS-

 TRY  OF  LAW,  JUSTICE  AND  COMPANY

 AFFAIRS  (SHRI  RANGARAJAN

 KUMARAMANGALAW):  Mr.  Speaker,  |  am

 grateful  to  the  Hon.  Member,  the  former

 Chief  Justice  ShriGuman  Mal  Loha  for  having
 clarified.  Legislative  competence  is  a  matter

 which  one  looks  into  under  Articie  246  and

 the  Union  List  and  the  Concurrent  list,  when

 it  comes  to  the  competence  of  this  House  to

 legislate  a  law.  The  issue  whether  a  particu-
 lar  Act  is  constitutionally  valid  or  not,  or

 ultimately  something  that  will  have  to  be

 ruled  by  the  courts  as  per  the  Constitution  we

 have.  Of  course  it  has  been  decided  and  it

 has  been  pointed  out  here  and  your  good-

 self  has  been  kind  enough  to  rule  already

 that  the  Chair  will  not  decide  on  whether  the
 legislative  competence  exists  or  not,  that  ।
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 would  be  taken  into  account  by  the  Hon.

 Members  while  taking  a  decision,  and  mind

 by  Members  when  they  vote  or  take  a

 decision  on  the  introduction  of  the  Bill.

 But  so  far  as  the  legislative  competence
 is  concerned,  |  would  submit  that  under  List

 1,  read  with  Article  246  as  well  as  Entries  36,

 46,  82,  86,  97  there  is  clearly  power  with

 Parliament  to  legislate  on  the  matter.

 SHRI  SOMNATH  CHATTERJEE

 (Bolpur):  Do  all  those  entries  appiy?

 SHRI  RANGARAJAN  KUMARAMAN-

 GALAM:  Yes.  There  is  immunity,  criminal

 law  etc.  All  the  entries  are  inter-connected  in

 this  particular  Act.

 SHRI  SOMNATH  CHATTERJEE:  Do

 not  read  that  note.

 SHRI  RANGARAJAN  KUMARAMAN-

 GALAM:  |  have  not  read  ॥.  |  have  read

 beyond  that  note.

 if  |lmay  submit,  whether  we  would  like  to

 go  into  the  issue  or  not,  whether  or  not  Article

 14  is  valid,  the  Hon.  Member  Shri  George

 Fernandes,  while  speaking  himself  admitted

 that  there  is  clarification.  The  issue  is  whether

 it  is  reasonable  or  not.  He  has  gone  into  the

 question,  what  is  just,  right  and  fair.  Just,

 right  and  fair  are  not  absolute  terms.  They
 are  terms  which  have  to  be  seen  in  the

 circumstances.  We  know  very  well  what  the

 situation  of  our  foreign  exchange  position  is

 and  keeping  that  in  mind  and  keeping  in

 mind  that  there  is  no  way  that  an  honest  man

 is  going  to  be  penalised  in  the  existing  law  let

 us  make  on  thing  clear.  A  particular  person
 who  has  committed  an  offence  earlier,  would

 not  cover  up  his  offence  because  if  he  gives

 money,  that  is  also  not  provided  for.  Reading
 more  than  what  is  necessary  in  the  law.  |

 humbly  submit,  is  not  the  situation.  We  have

 the  legisiative  competence;  with  regard  to

 the  constitutional  validity,  we  are  reasonably
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 certain  that  it  is  constitutionally  valid.  |  would

 request  the  House  to  keep  this  in  mind  when

 they  give  us  leave  to  introduce  the  Bill.

 MR.  SPEAKER:  Well,  |  do  not  want  to

 quarrel  with  the  ratio  decidenda  given  by
 Shri  George  Fernandes  while  arguing  that

 this  House  has  no  legislative  competence  to

 turn  this  Bill  into  a  law.  The  question  as  to  the

 vires  has  to  be  decided  by  the  Supreme
 Court  or  the  High  Court.

 Now  as  far  as  the  competence  of  this

 House  is  concerned,  of  course  the  debate

 and  the  discussions  on  that  point  can  take

 place  here  and  after  hearing  the  debate  and

 the  discussions  on  that  point,  the  Members

 can  vote  to  allow  this  Bill  to  be  introduced  or

 not  to  allow  this  Bill  to  be  introduced.  The

 debate  would  have  a  persuasive  effect  on

 the  Members  and  the  decision  given  by  the

 Members  would  be  binding  on  us.  It  is  not  for

 the  Chair  to  decide  in  these  matters.  It  is

 either  for  the  House  Members  to  decide  or

 forthe  Supreme  Court  to  decide.  So,  lam  not

 giving  any  decision  in  favour  or  against  it.  |

 am  just  putting  this  question  to  the  vote  of

 the  House.

 The  question  is:

 “That  leave  be  granted  to  intro-

 duce  a  Bill  to  provide  for  certain

 immunities  to  persons  receiving
 remittances  in  foreign  exchange
 and  to  persons  owning  the  Foreign

 Exchange  Bonds  and  for  certain

 exemptions  from  direct  taxes  in

 relation  to  such  remittances  and

 bonds  and  for  matters  connected

 therewith  or  incidental  thereto.”

 The  motion was  adopted

 SHRI  MANMOHAN
 SINGH:  ।  introduce

 the  Bill.


