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due consideration | have suggested a pen-
sion of Rs. 75 to Rs, 125 per montll as
sapport to a widow,

Some customs still prevail in our

country which do not allow widow re-

marriage and as 8 result thereof she bas to
face many difficulties.
to get employment but does not succeed.
She wants to lead a respectable life in
socisty, but cannot do so. Under the
Directive Principles of State Poliey the
Constitution guarantees right to work. Even
then she cannot get employ..ent. I have
brought this Bill keeping in view our
present social structure. I have prepared
this Bill after indepth study and have taken
the advice of my friends. We want to
bave this arrangement for giving social
security to them. I would still request
you to reconsider it because by doing so we
will be able to do justice to the widows.

With these words 1 conclude.

[English]

SHRI P.V. NARSIMHA RAO: 1]
would like him to withdraw this Bill,
Whatever good, useful ideas have come, we
will discuss them with him. If there is
spything to be brought again which is in
line with the policy and still gives certain
concessions to women on a preferential

basis, I am prepared for that. But the
Bill in its present form s just
unacoeptable.

MR, CHAIRMAN : What do you say
about it ?

SHRI VIRDHI CHANDER JAIN: I
beg to move for leave 10 withdraw the
Bill to provide for payment of pension to
destitute widows. .

MR. CHAIRMAN : The question is :

““That leave be granted to
withdraw the Bill to provide for
pavment of pension to demtitute
widows.”’

The motion vas adopted

SHRI VIRDHI CHANDER JAIN: I
qlthdnw the Bill,

A ————

She tries her best -
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CONSTITUTION  (AMENDMENT)
BILL, 1985

(Amendment of Article 311)

[ English)

SHRI C. JANGA REDDY (Hanamko-
nda) : I beg to move :

““That the Bill further to amend
the Constitution of India, be taken
into consideration.”

[ Translation)

Mr. Chairman, Sir, this judgement of
the Supreme Court bas shocked all the
employees of the Central and the State
Government. Several unions of the
Government employees have agitated over
it and have submitted memoranda to show
their disagreement with the judgement,
This issue has also been discussed in the
House mose thap once. We know that all
those people who have expresscd their
opinion on this subject here or outside the
House, regardless of the fact whether they
belong to the Ruling Party or the Opposi-
tion, are against the judgement and have
stated that the Constitution has to be
amended again on the basis of this
judgement,

SHRI MOOL CHAND DAGA (Pali) :
What is the date of that judgement ?

SHRI C. JANGA REDDY : Should I
tell you? Shri Kumaramangalam and
Shri Lalit Maken bave madoe stat.mcents, » »

SHRI MOOL CHAND DAGA : Which
is the judgement ?

SHRI C. JANGA REDDY: It s

_ regardiog Proviso to Article 311 (2) (b, .

[English)

MR. CHAIRMAN : You will get ¢
opportunity. '
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[ Translation)

SHRI C. JANGA REDDY : Shri Daga
wants to test me. If he keeps on interru-
pting, how can 1 bave my say ?

[ English)

SHRI MOOL. CHAND DAGA: Who
is the appellant, who is the respondent ?
What was the judgement ?

[ Translation)

SHRI C. JANGA REDDY : I will tell
you. Let me speak,

[English]

SHRI MOOL CHAND DAGA : What
was the date of the judgement 7

SHRI C. JANGA REDDY : 11th July,
1985.

SHR1 MOOL CHAND DAGA : 1
would like him to specify the date ; wheo
was the judgement given, who was the
petitioner ? He bas referred to the

judgement.

[ Translation)

SHRI C. JANGA REDDY: I am
telling vou, Shri Daga. just listen to me. .
(Interruptions) . . . 1f you want to know the
taste of the food before it has been eaten
then how can T tell vou that ? Tl.lﬂ food
is being cooked at present and spices aro
being mixed .. o - (Interruptions). . . . . -
This judzement was delivered on 11th July,
1988 by the Supreme Court in the case of
Tulsiram Patel who worked as an Auditor
in the Department of Defence at Jabalpur.
One of his increments was stopped without
any prior notice. When he enquired about
it from the Regional Officer, the latter. not
oply refused to answer him, but aleo hit him
on his head in anger. Subsequently, the
jssue was taken to the Court. The judge-
ment Wwas delivered and punishment was
awarded to him but later on the Session
Court acquitted  him, Subsequently,
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without serving any prior notice, he was
dismissed from service under Article 311
(2) (b). Asa result of his dismissal, be
filed a Writ Petirion under Articles
226-227 in the Madhya Pradesh High
Court against his compulsory retirement.
The High Court accepted bis Write for
reinstatement on the basis of the Supreme
Court judgement of 1975 given in Chellap=
pan Case. A  Supreme Court Bench -
compriting five judges, gave a judgement
op 11th July that under Article 311 (2)
(b), sny Goverpment employee can be
removed from service merely showing the
reasons on record but without informing
him of the charges leve'led agsinst him.
This judgement was given after over-ruliog
the judgement given by hon. Justice
Krishna Iyer and hon. Justice Fazal Ali
in the Chellappan case under Article 14.
That is why a demand has been made in the
Lok Sabha to emend it and those Members
of Parliament who are connected with
Trade Unjon movement have supported it.
Therefore, before the amendment i3 made,
it has to be considered as to how the
President and Governors have been shown
as Government servants. We are aware
that our Constitution has drawn its features
from the British and other constitutions.
Before that we were ruled by ‘rajahs’ who
could recruit or dismiss employees from
their service at will, The Government
employees are not the servants of ‘rajabs’ ;
they are public servants. As it {8 clearly
mentioned in Article 310 :

[Engilish]

““Bxcept as expressly provided by
this Constitution, every person who
is a8 member of a defence sorvice
or of a civil service of the Union
or of an all India eervice or holds
any post connected with defence
or any civil post under the Union
holds office during the pleasure
of the President, and every person
who is a member of a civil service
of a State or bolds any civil. post
under a State bolds office during
the pleasure of the Governor of
the State,

(3) Notwithstaodiog that s person
holding a .civil post under the
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Union or a State holds office
during the pleasure of the Presi-
dent or, as the case may be, of the
Governor of the State, any
contract under which a person, not
being a member of a defence
service or of an all-India seevice
of a civil service of the Union or a
State is appointed under this
Constitution to hold such a post
may, if the President or the
Governor as the case may be,
deems it nccessary in order to
secure the services of person
having special qualifications,
provide for the payment to him of
compensation, if before the
expiration of an agreed period
that post is abolished . . . vacate
that post.”’

[Tyansiation]

In Article 310, it has been provided,
that the employees hold any post at the
pleasure of the Przsident and the Governor
but in order to have a check o1 this power
it has been nentioned clearly in Article
311 that :

(English]

““No person who is a member of
a civil service of the Union or an
all-Tndia service or a civil service
of a State or holds a civil post
under the Union or a - State shall
be dismissed or removed by an
authority subordinate to that by
which he was appointed.

(2) No such person as aforesaid shall
be odismissed or removed or
reduced in rank cxcept afier an
inquiry in which he has been
informed of the charges against
him and given a reasonable
opportunity of being heard in
respect of those charges . . .*"

[Transiation]

Jt has been clearly mentioned in
Article 311 (2) that
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servant can be dismissed or removed from
service, until he has been given a reasona-
ble opportunity of being heard in respect
of the charges against him. A study of
our constitution before the 42nd amend-
ment was made shows that the framers of
our Constitution had thought about such a
situation. They might have drawn certain
features from the British Constitution, yet
it has been clearly mentioned that : '

[Bnglish]

“No such person as aforesaid
shall be dismissed or removed or
reduced in rank except after an
inquiry ‘n which he has been
informed of the charges against
him and given a reasonable opport- -
unity of being heard in respect of
tbose charges, and where it is’
proposed, after such an inquiry,
to impose on him any such’
penalty, until he has been given a’
reasonable  opportunity after!:
making a representation on thej
penalty proposed, but only on the
basis of the evidence adduced:
during such inquiry. 0

16.01 brs.
[SHRI SHARAD DIGHE in ths Chair.]

[Translation)

Herc there is a mention of giving two
opportunities. Pricr to the 42nd amend-
ment of the Cons.iwutiun, made during the
Emorgency period, it was clea:ly meontioned
that during the (ourse of enquuy employee
should be informed of th: charges again:t
him, and giver a rcasonab'e opporiunity of
being heard in respect of those charges.
This provided him an opporturity to clarfy
his position and in case, the empioyers
were not satisfied with his clarifications,
the same was intimated to him and at the

* time of announcing punishment he was told

that such and sucb punishment was being
considered for him but a second opport.
unity was to be given and a show-cause
notice served. This is an ampie proof of
the fact thai our Founding Farthern hagd
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[Shri C. Janga Reddy]

made it clear that Government servants
must be given two opportunities before
actoally being dismissed from service.
Again, it is clear that a Government
employee needs to be served with a show-
cause notice before dismissal, and that
opportunities should be given to himto
explain his case before awarding him ecven
the smallest punishment. This was their
line of thinking. Now, insertion of the
word ‘pleasure’ does not imply that
that President or the QGovernor can take
decisions arbitrarily. In Britain, it was
felt earlier that ‘ihe King can do no wrong’.
This theory was in vogue ecarlier, but
later on Government scrvants were provi-
ded the opportunities to explain their point
of view. And should our country which
claims to be a democratic republic enforce
such laws 7 It is not proper to make use
of President’s name in this manner, when
we consider him no less than an  Bmperor,
As we are a democratic nation, every
Government cmployee must be provided
such an opportunity before his dismissal,
I have read the Constitution as it was
before the Emergency period. Youn may
Jook at the subsequent interepretation of
(b). In the case of Chellappan he was
dismissed from service in spite of his
acquittal in the criminal case under proviso
(s) of Article 311. When the case was taken
to the Supreme Court he was reinst ated
into service under Article 14, under the
principle of Natural Justice. They must
be provided the opportunity. Even during
the British rule, such an opportenity was
provided. 1f we study section 96 (b) of
the Government of India Act 1935, we
shall ind that such an opportunity was
provided to the Government ecmployees
even in those days.
our being a democratic country, Govern-
ment servants are considered as slaves.

SHRI GIRDHARI LAL VYAS
(Bhilwara) : Word ‘slave’ is unparliamen-
tary ; it should be expunged.

SHRI C. JANGA REDDY : Shri Vyas
is a trade Union leader, who considers all
the Goveroment cmployess as slaves of
the Goverament,

MR, CHAIRMAN : I would examine
it and give my ruling accordingly.
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SHRIC. JANGA REDDY : If it is
unparliamentary then the hon. Chairmsan
will look into it. '

I want to tell that the judgements
delivered by the Supreme Court in very
important cases have been repealed and
revoked. We must know that there are 12
million Government employees in this
country. Even (he leaders of the Congress
Party are opposed to it. You can have a
look &t the statement of Shri Lalit
Maken :~

[English]

Late Lalit Maken M.P. had Said:
““The judgement had put 12 million
Goveroment employees in jeopardy. Who
will determine as to whether the dismissal
is in public interest ? Employees will have
to depend on the mercy of the
burecaucrats.’’

(ZTransiation]

You should make a detailed study of it.
All the journalists and the newspapers are
against it. You should understand :his. I want
to assure you that it is against the interests
of the employees. Even after the views
expressed by so many people, the hon,
Minister says that this parameter has beep
given tous by the Supreme Court. We
should know as to bow long this parameter
is? The (b) part of it should be
withdrawn, which says :~—

[Bnglish]
Article 311 (2)

‘““No such person as aforesaid shall be
distaissed or removed or reduced in rank
except after an enquiry in which he has been
informed of the charges against him and
given a reasonable opportunity of being
heard in respect of those charges.

Provided further that this clause shall
not apply to impos¢ upon him any such
penalty, such penalty may be imposed on
the basis of the cvidence adduced during
such inquiry and it shall not be necessary
to give such person any opportunity of
making representation oo the penalty
proposed : .
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Provfde-ﬂ furher that this clause shall
not apply—*’

[7-anslation)

He bas told this but it has not been
enforced at three places.

{English)

““(a) Where a persoo is dismissed or
removed or reduced in rank on
the ground of couduct which has
let to his conviction on a criminal
charge”’.

i

[Translation]

Here, I want to tell you that if a
Government Servant is involved in a
criminal  case, he can be d'smissed,
irrespective of the place where he mny be
serving but this provision that be can plead
his case or engage & lawyer in the civil
court or criminal court does exist even
there. Implicitly, we find that if somcone
is convicted under Proviso (a), then he can
be dismissed from service without any
show cause notice, But before awarding
punishment to bim he is granted a chance
to engage 3 lawyer to p'ead his innocence
and if even after this he gets panishment
then this is justified, I want to tell you
that here also in a way, they are clearly
getting opportunity in (a) apd (b) :—

[English}

“(b) Where the authority empowered
to dismiss or remove a person or to r:duce
him in rank is satisfied that for some
reason, to be recorded by that authority in
writing, it is not reasonably practicable to

bold such inquiry.’””

[ Teanalation]

1 do not understand it. If any person
does not behave properly with his officer,
he can be dismissed then asad there. In
the evening, orders are issued and the next
morning he is relieved of his dutics. What
purpose will it serve ? Heavens are mot
going to fall if & period of 15 days is given
to bim to explain his case? Bven if

RARTIKA 16, 1908 ($4K4)
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someone is awarded capital punishment he
gets a chance to plead his case but (b)
has such provision that an officer can
dismiss his employee on such petty grounds
as he has smoked before him or has abused
him or has occupied & chair in his presence
and for that he can record apy reason om
the file as he bhas not to intimate it to the
employce. That is why v ¢ want a change
in the procedure of the Confidential Report
itself. For that also the employee should
be given a show-cause notice but there s
no provision for it, He can be dismissed
by intimating 2 or 3 imaginary reasons.
A person who has been working till
yesterday evening can be fired from his
service next morping. He would not be
intimated about the reason recorded in the
file because :—

[ English)

‘There is no need to show any reason,
kindly go’.

[Tanslation)

And if he dares to stay there then the
police may be called to throw him out.
't his should pot happen in a democratic
country ; it is possible only in autccracy.
Thisis a way to keep the Government
employees under thumb to force them to
do legal or illegal works. If they do not
carry out the biddings of the officers, they
can be dismissed on one or the other
pretext, There are many such instances ;
I would wention one of them to you, A
railway employee Shri C. Ramarao who
had complained to the Minister about the
bunglings of his officers, was susp:nued on
the pretext of being late by 15 mu.utes but
this was pot the actual rcason. Tue
actual reasons was that he had complaiied
against high officers. Can discipune be
maintained in this way ? - This will not
only encourage dictatorship but also
bureaucracy, and big officers will start
exploiting the lower swff. This verdict
has proved that bu-caucrais cau iuke wny
action against anybody. If somebouy coes
something wrong and for that if be 18 giveu
a show cause notice of 15 vays then it 18
not going to barm anyooe. You nave
powen to take disciplinary action under
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[Shri C. Janga Reddy)

which you cap suspend him, and serve him
a show cause  notice, If he issues some
undesirable orders under his signatures, he
can be asked to go. What type of
Democracy is it ? If the Constitution is
not in the interest of the people then it
will have to bs amsnded. It has not been
gifted to us, we have oursclves framed
this Coostitution for ourselves, We
should amend it as an experiment. This
House must amend such laws. This judge-
ment is against the interests of 12 million
Governmsnt! employees, Justice Krishna
Iyer has already said that it is a death
sentence wi'hout warrant. It is an econo-
mic death sentence. (Inserruptions)

SHRI MOOL CHAND DAGA : You
have made your point clear.

SHRI C. JANGA RFDDY : We
patiently lis'en to your views on all your
Bills. Now, I bave presented one Bill.
Why do you not listen to me? You are
a very experienced person,

[English]

SHRI Y.S. MAHAJAN (Jalgaon) : How
much time is to be given to the mover ?

MR. CHAIRMAN : Let me explain,
It is an important Bill.

[ Translation)

SHRI C JANGA REDDY : I want to
remined you that if a personnel in the
Armed Forces indulges in indiscipline, he
is court martialled for that. Even he is
given 2 chance to plead his case, where the
security of the country is involved, Here,
it is not proper to remove a Government
employee from the service merely 10 satisfy
the whims of bureaucracy. 1 only want
this much amendment that (b) should be
deleted from (a), (b) and (c) and (a) and (¢)

should bt retained. This is a minor
smendment and not a majer onpe.
Article 311 (2) (b) seould be

withdrawn and the Article renumbered. I
want that all the hon. Members, sitting
hero should support it. I would request
the Government oiso to pass this Bill. The
rescn'ment among the Government
employses cannot be removed by the
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executive instructions issued by you as
these are bureaucracy oriented instructions.
I would request the hon. Minister that the
injustice being dome to the I2 million
Goveroment employees, should be removed
and this amendment accepted.

[English]

MR. CHAIRMAN : Now, there s
notice of amendments to the motion for
consideration given by Shri Mool Cdand
Daga,

SHRI MOOL CHAND DAGA (Palj) :
I beg to move :

“That the Bill be circulated for
the purpose of eliciting opinion
thereon by 20th February, 1987.%

MR. CHAIRMAN : Motion moved ?

“Tbat the Bill farlher to amend
the Constitution of India, be
taken into Consideration,

DR, G.S. Rajhans.

[ Translation)

DR. G.S. RAJHANS (Jhanjharpur) :
Mr. Chairman, Sir, the Bill introduced by
Shri Janga Reddy is very important in many
respects and for the last one year, and
especially after the verdict of the Supreme
Court, this issue has been under discussion
in some way or the other. The problem
has two facets. One is, we have to see
whether merely by becoming a Government
employee, one gets the right to remain in
service for ever or whether same law
should apply irrespective of the person
being employed in a private uncertakiog or
a Goverrment undertaking, Secondly, it
18 to be seen that no injustice is done to
1.20 crore Government employees. They
fear that their officers will have power to
dismiss them from service without any
reasons. So far as I undersiand, the rule
applies to those officers also. You can 80
to any Government office and find whether
even 30 per cent employees are doing theig
work honestly ? And whether eveu those
who do their work, are performing 1heir
duties properly? I am exprossing’ ihese
views out of my personal experionce, The
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employees in banks and government offices
force their managers and officers to grant
them over-time a8 they do not perform
their duties well and the over-time has to
be granted to get the work done. Their
officers are forced te do the work which
the employees are suppoced to do. It is
true that the press and the opposition
severely criticised Emergeney buot if you go
to the public even today, it will advocate

fts justification. It is npot my bpt tbe
public view. Why people express this
opinion 7 Because during Emergency

they got reliefs ; the hospitals functioned
properly, the trains were in time and post
offices functioned properly. Just now you
heard about Telecommun!cations. I have
nothing to say about it. My brother in
Bibar is seriously ill and for the last
severzl days I have been trying to make a
lightnieg call withovt any success. Why
such people should not be .dtsmissed ?
Should we advocate that the Government
ghould not take any work from its emplo-
yees and go on paying them salaries for
sittiog idle. The Government ecmployees
of this country forcibly claimed salary for
13 months for workipg Tor 12 months.
We want that justice should be meted out
to them and that they should not be
dismissed without any reason .. . But the
Goveriment employees should honestly
tell if ibeir present bebaviour is justified.
Therefore, the time has come when a
national consensus should be reached
in the country. It is right that they should
not be sacked without any reason byt there
should be no hesitation in throwing out a
fish infecting the whole pond. Obv the one
hand we want to modernis¢ onr country
and want to take it to the 21st century and
oo the otherlhand, we are being pulled
back. The important question before us
is that when there is insecurily of job
in the private secter, the same should be in
the Government undertakings also. 1 give
you a small example. The employees in
the Private Sector warns his employees
that :

[Bng lish]

*If you are not able to deliver the
goods by tomorrow, you are out ?
[Translation]

And due to this approach there is so
mush efficiency in foreign countrics as well
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as in our country and the production and
work output is immense. But when some-
one gets confirmed in 8 Government service
or in Public Sector Undertaking, he openly
declares that no body can get work from
him. Whether he is an I.A.S., I.P.S. or
LF.S. officer or even a petty clerk, they all
mock at the politicians and Ministers. In
this country though the Constitution is
there. but the real power does pot lie in
tte bands of the elected represcntatives
of the people. Elected representative in
Europe are corsidered garbage and are
dismissed as casva! workers. Everywhefe
in our countrv, people pamper the I A.S.;
I.P.S. officers and other bureaucrats and 1
have seen Ministers pampering bureaucrats.
If anyone has let down this country, it is
the bureaucracy. Time has come to change
this bureaucracy ; otherwise it will elimi-
nate us. The situation has deteriorated
8o much that the bureaucracy does not
want to listen to any elected representative,
An ILA.S. officer who becomes a Collector,
Additional Collector or S.P.O. and an
IP.S officcr who becomes S.P.,, or
Additional S.P. considers bimself nothing
less than a king I do not know whether
it is permijssible but he forcibly keeps upto
28 orderlies and in this 1llegal manner,
hundreds of orderlies are there to serve
him, He behaves like a Mughal emperor
and people bow before him.

I have already said that our country
is divided into two parts ? one is India and
the other is ‘Bharat’. India is that part
where people speak English with the twist
of their tongue ard where people send
their children to public schools to make
them LA S. or I.P.S. officers because these
LLAS. and IP.S. officers consider them-
selves  ‘kings’. The other part is ‘Bharat®
which consists of the poor and the
hapless and for whom even drinking water
is not available. Their fate is to suffer at
the hands of these bureaucrats and to serve
them, If we do pot sce the writing on the
wall and do not become practical, then
for how long the public will tolerate us?
This is not a question which Concerns a
single party. We shou:d rise above party
considerations and should see why a
bandful of English speaking bureaucrats are
ruling over the whole country and why
should we allow all this to happen ? If
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[Shri G.S. Rajhans]

thev alsn face insecurity of job ani know
that they can also be sacked for their
mistakes like the managers in private
sector, then they will mend themselves, I
am revealing a secret to you. Yon go to
any State. You will find that every 1.AS.
and L.P.S. officer has a bungalow worth
about Rs, 50 'akhs in the State capital.
Is there anv Government which is ready to
enquire honestly in this matter and disclose
the facts? We the elected representa-
tives, will go on fighting with each other
and criticise one annther but what arec we
" doing to tackle the ones who are befooling
us, sucking our blood and provoking us to
fight against one another The bureaucrats
are a very clever and shrewd class and
are a cloely unit fraternity. Whatever
you say about socialism and 20 Point
Programme, they do not pay any attention.
They will do only what they consider fit.
You, all the elected representatives present
here tell honestly #3 to how many bureau-
crats let your programmes succeed 7 Is it
not our duty to tell these bureaucrats that
they are liable t> mislead the public.
We shall lead and guide the country as the
people have veted us and who are they to
guide the people. We shall not allow
them to do all this. We shall support their
case if there is insecurily of job but we
would also like some High Court Judge to
enquire into the huge properties amassed
by the bureaucrats and guilty ones to be
dismissed. No sympathy should be shown
to them,

Sir, you will be surprised to know that
just 10 days ago, it was published in all
the newspapera of the country that an
1.P.S. officer had embezzled crores of
rupees in some purchase deal. The LA.S.
officers awarded medals for efficiency and
honesty have Misiappropriated crores of
rupees. You will be even mroe surprised
to know that a lady LP.S. officer pleaded
her ignorance along the goings on, stating
that she being a new comer, the clerk got to
her signatures on the papers.

Sir, I would request the hon. Minister
that time has come to take some action
and not to overlook it any more as the
people of the country cannot wait for long.
It mey be that you are a supporter of
bureaucracy byt you must take inte
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account that to what extent this bureauver.
acy is dominating the country ? They
befoo! others and enjoy themsclves. They
are not accruntable to anyone. When it
comes to us, we are held acoountable to
our constituency, our State and the entire
country but these 1.P.S. officers who have
embezzied crores of rupees are still holding
high posts in Bihar, Neither the Chief
Minister of Bibar nor the Centre dare to
take action against them.

Now these 1.A.S and LP.S. officers
have formeu their associations. You take
any action against them and their
association takes up their case. Is there
any law under which we msy debar them
from forming associations 7 If there
could be barefoot burcaucrats in China,
why the ssme cannot be in India 7 How
many officers and Sub-Divisional Officers
visit a flood or drought hit area in any
State 7 Everyone is having his pound of
flesh in the loot, We are in a very crucial
phase of history.

[English)

We are on the cross-roads of bistory.

[Translation]

If we do not control the bureaucracy
immediately then it wili ¢liminate us and
that will be a sad day for the country.

In brief, I want to say only this much
that public servants earning below a certain
salary should be granted some job security
but t ue picture of the top level bureaucrats
should be projected before the people and
in no case they should be graoted job
securisy.

(Engli.h}

SHRI Y. 8. MAHAJAN (Jalgson) :
Mr. Chairman Sir, Qur Constitation is the
best in the world. It was framed by the
Constituent Assembly over g course of
years under the leadership of Pundit

Nebru;, Sbri Vallabh Bbai Patel and Dr,
Ambedkar, It consists of the best parts

of the Comtitntiqm in the worid,

" They thought that wo sbould kave a
very efficient buresucracy,. Therefoss, thep
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provided for its security, Section 311
provides for security to the members of
the civil service in this conntry. Today
their number is about a few millions. They
are the back-bcne of our administrative
gtructare and it is they who claim the res-
ponsibility of implementing all our plans
with regard to socio-economic development.

All these years we bave boen saying
that we have failed at the implemencation
stage because the adminibtration is
pot efficient, More then that, the
administration is oot only not
eofficient, but also it s corrupt.
Instances of corruption have been given
by the previous speaker Dr. Raj Hans,
Everyday we come across such instances ;
but we caonot remove them. Even the
head of a department cannot remove
even a Class-IV servant because he appeals
to the district court, then high court and
fioally to the supreme court. The courts
take the side of the under-dog and he is
ro-instated with full payments of his
salary which he was not getting during the
period of his suspension.

It is this which has reduced the rate of
our social and economic growth for the
last so many years. The Bill says that,
Article 311 2(b) simply says that where it
is not possible or practicable to carry out
an inquiry, the suthority concerned should
give reasons and then dismiss or terminate
the service or reduce the statas of the
lower officer concerned. This is only one
thigg which should be taken into account.
I will suggest that the reacons should be
tmpmunlmed to the officer concerned.
Tllit i{s oot provided in the Constitution.
If that is provided, I think most of the
objections to the judgemeat of the Supreme
Court will vaaish, I think we have made
security a shibboleth in this country. It is
the excesssive security onjoyed by the

verment servants which bas come in the
way of their efficiency and has encouraged

eperuption.

Bverybody knows that & certain person
bas made tonnes of money. His salary
may be Re. 2000/- per montb; but he
owny property worth Rs. 50 lakbs, ope
otere or two crores. We cannot do any-
WNop, wo cannol ‘80 to vourt, we annot
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prove it because the law slways says
that you canoot coavict & person unless
there is convincing proof. The law relati-
ing to corruption is a part of the criminal
law. Therefore, it is not possible to
prove to the bil the guilt of & corrupt per-
son and therefore, he escapes. If you try
to give absolute security as proposed by
Shri Reddy, vou will ruin the country.
That s may con'ention. Therefore,
the security aspect that we have at the
moment is quite sufficient. There isno
case for removing the Section as suggested
by Mr. Janga Reidy. We csnsay if there
are reasons the same should be put ia
black and white and communiceted to the
person concerned,

1 am surprised, Sir; that the Opposie
tion parties should have objected to the
Supreme Court judgement because at leest
they more than we should say that the
Administration is inefficient and corrupt,
Why should they not realise and help ia
the development of the country by seceing
that the Administration becomes honest
and efficient. If you give excessive security
then you ruin all our plans for socio-
cconomic development, Therefore, I
suggest that there is absolutely no case for
re-copsideration of Article 311 or much
less drop 311 (2) (b) as has been suggested
by Mr. Janga Reddy, '

SHRI AJOY BISWAS (Tripura West) :
Mr. Chairman, Sir, I rise to support the
Bill. 1 thank Mr, Janga Reddy that he
bas brought a very important Bill be-
fore the august House because 1.20 crore
Central Government empoyees are invol-
ved in this Bill, We find outside Parlia-
ment many State Government emp'oyces
are demonstrating and dema' ding that
Articles 310 and 311 (2) (a)(b) and (c)
shou!d be removed from the Coustitution,
Articles 310 and 31t arc blots on the
Indian Constitution. Mr. Janga Reddy, I
think, seeks to remove these blots from the
Constitution to protect the rights of the
State and Central Government employees.
Lakhs and lakhs of Governm-n! employees,
think that like a Democles sword it always
bangs over their head and they ase always
under constant fear of being dismissed by
this black provision.
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The latest Supreme Court judgement
has also created more problems for the.
Government employees, The Supreme
Court judgement has revised the earlier
decision of the same Supreme Court. In
1974 the Supreme Court gave she verdict
in Challapan case that Government employ-
ment chould get the opportunity to kmow
what is the quantum of punishment,

Qir. in 1973 the loco running employees
were on the path of agitation and about
cleven to twelve thou-and loco rumning
employees wers dismissed under Section
14(2) of the Railway law. Ul'imately the
railway people wert to the High Court and
Suprenic Court  Mr. Challapan wert to
the Supreme Court and the Supreme Court
gave the verdict that as the railway
guthorities did not comply with the pro-
vision that they have to inform the
quantum of punishment so sall the caces
were dismisced and they were re-instated.

Then the Government again went to

the Supreme Court. The latest judgement
by the Supreme Court—the Bench consisted
of five Judges—revised the decision in the
Challapan case and they said that there
was no need to inform the person concerned
about the quantum of punishment ard that
{s the crux of the whole problem,

The latest Supreme Court judgement
has taken awav the principle of natural
justice, The result of the judgemeot is
that the b ircaucracy has been given an up-
bridled pover to sack employees without
the semblance of any show causec notice
and the vindictive execurives will now prey
upon the employees to settle their scores,
It fur‘her helps the ruling class to terorise
the emp'oyess and thwart the trade union
activities of the Government employees as
a whole,

The problem is not the judgement.
problem is the intention of the Government.
What do the Governmen. want to do?
The Supreme Court judgemeat previously
was in favour of the employees. Now it
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went against the employees. But I want
to ask the Government, what they intend
to do. If the Governmentwant to keep this
black provision in the Constitution, then
that is ano_‘ther jscue and if the Government
want to remove this provision ard want to
create an atmosphere of democratic situa-
tion in the country, then that is a different
issue, One Article, that is Asticle 311
(2) (B) is+ought to be amerded by this
Bill, but I am agains{ Articles 310 and 311
(2) (A), (B) and (C) also. This is because
these Articles ar2 connected with each
other. Article 310 cannot be separated
from Article 311 (A), (B), ard (C). These
Articles are based on the doctrine of

.pleasure.

If you go through the debates of the
Constituent Assen'bly, you will find that
these Articles are replica of the Governe
ment of India Act, 1935. What was the
Act of 19357 It was framed on the basis
of the British Constitution and conventions.
Accordirg to the Brritish Constitation and
Conventions, 'he Government employee s
a servart of the King or the Queen. As
the King or the Quecn can do not wrongs
ard there cannot any agresment between
the King cr the Queen and the employee;
80, the employment mut be at the pleasure
of the King or the Queen. That was the
doctrine of the British law. It is a preroga-
tive of the ruler and it has been kept in
our Constituticn, It is a legacy of the
colonial rule,

Sir, in particular, I wovld like to ask
the Minister whether the Go.errment is
intereste. in continuing this British legacy
in our Constitution, Or whetber they are
interested in removing this anomaly and
creating a democratic. atmosphere fof
gove:nment employces. This is the main
question. The problem is, according
to that Act, the Queen or the King can
dismiss any employee and it is just a
replica of that Act. The only difference
is, bere the President or the Governor can
dismiss any employee without assigping
any reason. ‘ut in actual practice it is
not the President or the Governor who
would be domp that, According to
our Constitution, any bureaucrat can dig-
miss an cmployec under Article 311 (a),

.
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(bY or (c). ' He has only to record in the
file that it caonot be disclosed anywhere,
80 the entire state mechinery, the entire
government depends upon the bureaucrats.

Sir, the contents of the Articles 310
and 311 (2) (a), (b) and (c) have been
bodily -lifted from the Jodian Act, 1935,
The only change is that instead of King or
Queen, here it is the President in the case
_of central employees and Governor in the
“ oase of State oemployees. But the same
master-servant relationship still persists
and this sort of relationship isnot in con-
formity with our democratic set up. Let
the Government tell us whether this master-
pervant relationship i8 in conformity with
our demscratic set up. Do they feel
that this relationship should continue 7
It is a colonial legacy end a colonial
attitude, which needs to be deleted so as
to make our.C ‘nstitution more democratic,
I am pot talking about the Supreme Court
here, What are you doing? What is
your duty ? This is the main question.
This auvgust body must, once for all,
repudiate this feudal, royal, barbaric

concept.

1 am challenging the Government to
show one single case where an employee
was retrenched actually because he was
acting against th2 securily of the State.
Can they prove that what was recorded in
the file was true 7 You will not be able
to prove that thing. Not a single case.
You can never prove that the employ.es
are retrenched because they arc acting
agaipst the sccurity of the .country.
According 10 Agticle 311 (2) (J), if 1be
activities of the employvee ure against the
security of the State he is "o bc dismissed,
Here I may tell you thit Shri Sukumol
Sen who 18 a Mcmber of she Rajya Sabha
was disnissed under Article 311¢2) (c)
becau»é he was said to be acting apaint
the secruity of the State. Now p-upe have
elected him, H: bas been electad 10 the
Rajya Sabha a d now he is a Member of
Parliament, I would like to give another
instance. In Tripura one Mr. Vivekanand
Bhowmik, who was a teacher, was dis-
migsed under Article 311 (2) (c) because
bis activities were said 10 be aguinst the
security of the -tate, He became the
Mioister. The samc¢ Governor who dis-
migsed him, because of bis activities
agamst the security of the State took bis
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oath. So, this is full of contradictions.
What you can say is that this provision is
needed for the Government to maintain
the security of the State. That is not the
main thing.

Sir,I am telling you, that in Jammu
and Kashmiri Constitution, there is Secticn
126 (b) which is also a replica of Arifcles
310 and 311 (2) (a) (b) and (c) During
Emergency, about 14 emplojees wele
dirmisscd. During the Shuh regime, they
dismissed 9 employe«s undcr this Act,
So, you dismissed these people who were
fighting for the integrity of the country.

You supported that Government. So
these Articles, 310 and 311 (2) (8), (b)
and (c) olways used 1o put down the
democratic trade unien movement of the
Government employees It never used to
eradicate the corruption. 1t never used to
maintain the security of tne country What
Mr. Rajhans was telling is not the thing.
The Government employees are guided by
the Conduct of Service Rules. They have
enough powers to remove anybody for
corruptian. They can remove anybody for
any sort of offence. Corrupt officials have
been promoled.

In 1971, in West Bengal, during the
regimeé of Shri  Siddartha  Shankar
Ray, 14 employces were dicmissed.
Who ate ihese people 7 Under Artide
311 (2) (c) all were leaders of the State
Government Employces movement who
wire dismissed. During Emercency, in
West Beigal, 28 employees were dismissed
under Articte 311 (2! (c¢). Iln T.pura,
which i+ a small Sta'¢, during emergency,
3 State Government Teachers and
elupicyies were dismissed under Article
311 (2) (¢) becuuse of their activities
against the security of the State and ail 31
empioyers were the leaders. Even your
Government was crucl ie., first of all, they
were aitested under MISA mod then they
were pu' behind the bars, The dismissal
orders were scrved on them inside the jail,
During emergency, the dismis:al oider
were served with the belp of police only
to curb the trade uniop movement and to
cutb the democratic rights of the Govern.
ment empioyees in  the  counury. In
1977-78, the Left Front Goveroment came
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to power in West Bengyl and Tripura. They
reinstated atl the dismissed employees who
we ¢ dismissed under Article 311 (2)e).

17.00 hrs.

Now what do you do 7 They are not
anti‘national. Their activities are not now
ageinst the security of the coustry. The
same Governor reinstaied those employees.
So, it is not connected with the security of
the State or with the other arguments
which you have been advancing. You
want these provisions, these black laws,
only to arm yourself to curb the trade
vnion and democratic movemenis in the
gountry,

This is not an iso'ated thing. Already,
in this august House yon have passed the
National Security Bill., You are trying to
bringin a Trade Union Relations Bill
which will snatch away all. the rights which
have been earned by the workers during
this period. You wan! to snatch away zll
the rights. You are trying to bring in that
Bili before this august House.

I bad alvo written to the Mioister last
year. In his reply to my letter, he said :
‘No; we have instructed all the depart-
ments to see that befere dismissal, be is in-

formed Otherwise, no dismissal order
can be there ? But this will not serve the
purpo e,

One crore and twenty lakh State and
Central Government employces are united.
They want that these black laws should be
deleled from the Statute. For 1968, and
again in 1973 the State Governmeats'
employecs have demonstrated io  Delbi.
Thousanis of them came to Delhi. In 1984,
throughout the county, the State Govern-
ments’ employ ees observed a one-day token
strike. The State Governments’ Emplo-
yees Fedcration—I am also connected with
it—bas decided that on 24th November
1986 it will collcct 40 lakh signatures
from the State Governments’ employees,
against these draconian provisions ; and
hose 40 lakh s'gonatures will be presented
to the Prime Minister. This is the extent
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of the wrath of the Government employees.
You must consider this. Thousands and
thousands of State Governments’ emplc-
yees will come to Delhi, and demonstrate
at the Boat Club.

I further request Goverrment and the
Mipister to see reason. Don’t bypass any-
thing. You just put forward your argu-
ments reasonably. You must try to create
a proper stmosphere amcng QGovernment
employees. [ request you to delete these
provisions and protect the rights of the
State Governments and Central Govern-
ment cmployees in this country.

[Translation)

SHRI HARISH RAWAT (Almors):
Mr. Chairman, Sir, recently there have
been two judgements by the Supreme Court
which haye created difficulties not only for
the concerned  parties to the case but
for all «f us also. Oone judgement related
to Shariat, Whethecr anything should have
been said or mot about that is a moot
point but it is a fact that much has been
said in the House and out:ide on this.

The second judgement of the Supreme
Court related to Article 311, The way
Supreme Court has changed its own earlier
ruling and has interpreted Article 311(2)
{b), we too are involved in it. With this
juugement are involved the interests of lakhs
of Government employees of the country.

I'am of the view that our Constitution
is a document which gives protection to
the weaker sections ag«inst the powerful
ones. With this judgement of the Supreme
Court, the guarantees given to the Govern-
ment employees by the Founding Fatbers
of the Constitution, apprehending that they
will not be able to get justice from the
powerful, have been taken away. It can
be misused in 1be matter of service cons
ditions. High officers bave been given
ample powers. The judgement of the
Supreme Court delivered in July 19851
feel, is not only against the intcrosts of the.
Government  employees,  but alo
against the basic principle of wsatura)
justice,
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[MR. DEPUTY SPEAKER in the
Chair]

It goes counter to the Fundamental
Rights also; given under Articles 14, 19
and 21. The hon, Minster is well aware
that the employse: not onrly have put up
their demand or demonstrations more than
once, but have also exhibited their power
and if we widen the gulf between the
employees on the one band and the Govern-
ment and the officers, on the other, it will
not be in any way derisable. 1 would like
to request that the Amendment submijtted
by Shri Janga Reddy to Article 311(2)'b)
shonld be accepted.
make much difference basically. Whereas
the framers of the Constitution have given
rights to the Government emp'ovees under
Article 311(1) they have at the same time
made all the ccnditions clear under rro-
visos (a), (b)and (o) of Article 311 (2)
under which services of a Government
employee can be terminated. I think the

. Supreme Court has exceeded its powers
and this has created a fecling of insccuiity
in the minds of the Government ¢mployees.
This is quite understandable. Shri Rajhans
and some other hon. Members have stated
that the Government emp'oyees do not do
work and are corrupt. There is no doubt
that there can be certain persons of this
type but the Government and the senior
officers are fully. equipped to take action
against such employees and the Constitu-
tion does not come in the way -of such
action. The difficulty comes when power is
misused. Wilh this judgement, possibility
of the officers misusing the powers viven to
tbem has increased. This has created a
feeling of insecurily among (he Govern-
ment employees, This feeling is not only
against the interests of the employees, it is
against ouf own interests and is contrary to
the basic conception of the Constitution
also. Therefore, I am of the view that the
Amendment présented by Shri Janga Reddy
should be acc pted. The BJP people do
pot do a good turn but this time they have
taken a good step fur the first time by
bringing this Bill and thereby giving us a
chance to express our views. We should
pot take this judgement in that sens¢ that
because the Goverament employees indulge
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in misdeedr, they should be punished.
Rather we should consider this decision as
violative of the basic spirit of the Constitu.
tion. The Government employees are
feeling insecure today. The difficulties of
the Goveroment rmployces bave been in-
creased by setting up service tribupals as
these are to be presided over by the officiy
als, How will one set of the officials
change the decisions of other set of
officials ? I feel that this has resul'ed in
diluting the guarantee of plotection given
by the founding fathers of the Constitu-
tion. Therefore, we should eccept this
Constitution Amendment Bill. If the
wording of the Bill is not acceptable in the
present form, that can be changed. Heavens
are not going to fall if Article 311(2Xb) is
deleted. I hope that oor young Minister
will accept it.

SHRI P. NAMGYAL (Ladakh): Mr.
Deputy Speaker, Sir, 1 wart to say few
words on the Cobslitution Amendment Biil
presenied by Shri Janga Reddy. From the
speech of the bon. Member who spoke
before me, it teems that the Government
cmployees are engsged in one or the other
act of indiscipline and illegal acrtivity. I do
not fully agree with him. 1 am of the view
that there are very few persons who are
caught doing such activities.

I am not a legal expert but at the same
time I feel that Article 311(2) provides
that rea-onable opportunity will be given
10 the employee and only after that il rome
charge is proved agaiost him, he will be
penalised, Morcover, it has beea provided
in sub-clause (2) that :

[English]

*“(b) where the authority empowered to
dismiss or remove a person or to
reduce him in rank is satisfied that
for some reasony, t0 be recorded
by that suthority in wiiting, it is
reasonably  practicable to bold
such inquiry ;”

[ Translation]

This clearly shows that it is a specific
crimina} charge and after it provisos (b)
and (c) follow, Every act cenoot be ter-
med as criminal. We daily read in the
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pewspapers that there ars certaln persons
in the Punjad Police who are io
collusion with the terrorists and provide
Information to them on wireless, When a
bank Is looted, at that time also it is said
that some baok employees were involved
in*that, Similarly, you must have read 8
lot abrut Jammu and Kashmir also. The
Mus!im Educational Trust, the Islamic
Study cire!e and soms such other organisa-
tions afe there where quite a large numbet
of Government employees are working who
are intellectuals. They mobilise that
funds withio the country as well as (rom
abroad and ‘also incite people against
India.

If in some case, involvement of 8
Government cmployee is established, then
you say that he should be given a chance.
To mv mind, provisos (a), (b) (¢) have been
rightly included in the Constitution. Itis
said about our Constitutioa that it is quite
fiexible and even on a routine matier,
Fundamenta! Rights can be invoked. All
the anti-national, anti.social, communal
and secessionist elements take unduse
advantage of such provisions, Every
Government setvant is not of that nature
and I think, they get justice because proper
enquiry is conducted o8 provided under
Articie 311(2) of the Constitation and
they are properly listancd to. During
enquiry if eharges are established against
them, (hey are not given aoother opportu-
nity. Therefore, the Amendment Bill
prought by. the hon. Member does not
seem to be of much consequence. In this
regard 1 would like to say that such pro-
vision must remain in the Constitution,
And in view of the prevailing condition in
this country such provisions are necessary
to deal with the clemens who come
unde: the criminal Procedure code. Bvery-
one is not & crim-nal, If a Government
servant does not obey his officer, he cane
pot be called a cnminal.  Disciplinary
action wil! definitely be taken against him
for non compliance of order but criminal
case canoot be insiituted against bim. The
crimioal is one who commits crime such as
murder etc. You know that our late Prime
M:nsster Mrs, Indira Gandhi was assas-
sidated in broad day light and the
culprite  were caugbt red  baoded,
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They are still under trial, Why such s
long trial is there in such cases ? In such
cases even proofs were not very important
because they were caught red handed while
shooting. So long as stripgent action is not
taken in such cases, there cannot be any
peace in the country.

I, therefore, cannot &upport the
Amendment Bill brought by Shri Janga
Reddy and I oppose it,

SHRI1 RAMASHRAY PRASAD
SINGH (Jashanabad) : Mr. Cbairman, Sir,
I support the Constitution Amendment Bill
brought by Shri Jarga Reddy. First of
all I may submit that the Supreme Court
has given two such judgements which have
created turmoil in the country. One was In
favour of women but the Goverrment o
panic did awey with . that judgement in this
House. The second Judgement is this one
under which o1e core and twenty lakh
people are living under a feeling of insta-
bility and insecurity. Who are these per-
sons—these are the persons, who are a
part of the Government, who are runnirg
this Government. If you take 5 persons
dependent on each of these one crore 20 .
lakh people, that would mean that 6 crore
people are going to be affected by 1this
judgement. This you have to keep in
mind, It is not an amendment to (he
Constitution that will pose danger to the
country. On the contiary, it will remove
the papic in the minds of (he employees,

Oane thing more. Sume hon. Members
bave pleaded that the Opposition berches
allege that corruplion is i-creasing znd
that the admipistration is corrupt, In such
a situation admiristiation does pot mean
only these onc crore and 20 lakh persons,
Administration means those people also
‘who are sitting on those benches, This
cry against the corruptio. that is raised
both from this side as well as that
side is not going to be muffied. When
rersons who make law do not act upon it,
how cun others in lower heirarchy be ex.
pected to act upon it 7 1f people like us
amats such a buge propesty through carrupt
mecans, how can'we prevent others? We
arc the law makers, We should be more
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cautious in this regard. Such evils have
entered into us also. Why this panic then ?
There shou!d be no such panic, 1 would
say that the Governm:nt should accept
this Amendment Bill becaute people are
agitating against it. The workers bave got
this right after great sacrifices but now the
Government i8 taking it away. The court
bad decided two cases out of which one was
accepted by the Government but the other
was not accepted because the Government
apprechended that one judgement would
cause isolation of the people of one religion

from it. But you should urderstand that
the other is even more dangerous, That is
why I say that it would be better if the

Government accepts it. It has created a
fecling of insecurity among one crore dnd
twenty lakh employees. It is quite wrong
t0 dismiss an emyloyee without scrving any
show cauvse notice, Whenever anyone
commits any offence, he should be asked to
explain the circumstances under wlich he
did so 7 If his explanation is not found
satisfactory, he should immediately be
dismissed without showing any favour to
him. But the dismissal, without calling
any explanation is not right. It is very
jmportant. 1 would, therefore, say that the
Government should acoept it. At present
you may not accept it because you are in
majority but sooner or latter, whether you
arc in the treasury benches or in opposi-
tion, it would be passed by this House, It
js inevitable and nobody can stop it

SHRI GIRDHARI LAL VYAS (Bbil"
wara) : Mr. Deputy Speaker, Sir, I neither
gupport por oppose the Constitutiom!
(Amendments) Bill 1983 introduced by Shri
C. Janga Reddy because it is a matter on
which our Government should think very

seriously.

The first question is that we bave given
guarantee under our Constitution to the
employees they will not be dismissed from
their service without apy reason and they
will be given full opportunhy_ to explain
their position. On the other haod, in some
cases the officers and the Government are
empowered to dismiss an cmpioyee without
providing him a0y opportunity to explaia
his position. These are twollypu of ques
tions sbout which we should think seriou-

,1’.

Const (Amde) Bill 382

I want to say one thing in this regard.
An hon, Member of the Communist Party
aud another hon. Member who was just
speaking, have said that one crore and
twen'y lakh employces,~and if their de.
pendants are also included—then six crore
people, will be affected by this judgement,
But these six crore people are cobsuming
the maximum part of our nztional ineome
whereas no facilitv is available to 38 to 40
per cent people who are still living below
the poverty line. Unless we make arrange-
ments to provide comforts and facilitier to
every c'tizen of our counrry and uvnless we
make efforts to provide work, food, clothes
and houscs to all the citizens, educaticn to
the children and health fucility to every
one in our country, spending the maximom
part of our national income on these six
crore people will not strengthen our system
and we will Jag behind in fulfilling our
other objectives.

What I mean to say is, on the one hand
all sorts of security, resources and facilities
are being provided to them and on the
other hand, crores of people remain depri-
ved of these essential amenities. Therefore,
we thould meke arrangements and establish
such a coordination that essential amenities
to all citizens of the country are provided.

I would like to suggest one more thing
to which you may or may not agree. In
various countrics of the world, the officers
are engaged on contract bass, particularly
the officers of higher ranks because it is
pot possible to engage the lower employees
on confract basis. If the higher officers are
employed on contract basis, thcy will
always have a sense of fear that if they do
not work for the improvement of the coun-
tey's condition, their contract can be termi-
pated at any time. If the higher . officers
have this fear in thewr mind, much improve®
ment can be effected in our present work-
ing system.

Just now Shri Rajbans was speaking
about the rampant corruption in our coutry.
Big persons are involved in corruption but
no action can be taken against them. As
such, il is impostible to climinate corrup-
tion. A person carns mopey by iliegal
means but n0 action can be taken agajust
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him because of the noneavailability of the
evidence. But if the officers are employed
on contract basis snd they do not work
properly, we can difinitely take action
against them. They will have constant
fear of such action in their mind. Our
Goveroment should think over it as to
what would be the adventages of such a
system if adopted and how our administra.
tion would run.

Presently, our hon, Members say that
entire system of our country is countrolled
by th: bureaucrats, By adopting this
system we will get rid of this bureaucratic
geip and will get opportunity to take the
country towards progress. This system
will be very useful for out country.

Shri Reddy has proposed that the pro-
vision under Article 311 (2)(b) should be
deleted but there are many cases where
genorally evidence is not available. There
can be cases in which though it comes to
our knowledge that an employee is conspir-
ing against our country it becomes difficult
to take action against him due to lack of
evidence. A higher officer miy know that
a particular employee is involved in a big
scandal or coospiracy but he caonot take
action against him without evidence. It is
the only provision uander which action can
be taken in such cases, It is a question
worth considering that if this provision is
deleted, how ac'ion will be taken ia such
cases. Generally, our Government beli-
eves in democratic system and does not
dismiss any employee. No officer dis.
misses his employee merely on personal
enmity. It is, therefore, worth considering
how & decision will have be taken in such
circumstances. If this provision i3 deleted,
there will be no other alternative available
to take action jn such cases. You know
that evidence is not available against the
persons involved ip corruption cases, con-
spiracy against the country, sécessionist
aotivitics or other anti-pational activities
because they work behind the scene, Under
"such ciccumstance, how action is to be
taken against them. It is one of the pro-
ylsions under which utiol can be taken
.’lmﬂ them,

NOVEMBER 9, 1986

Const. (Amds.) Bill 384

I want to give one more suggestion.
Ours is a democratic country and Shri
Jange Reddy has forcefully advocated it in
hic speech. Then why rhould we not give
all democratic rights to the people. All
employees may be appointed on contract
basis 8o that they may serve at their will and
may leave the rervice as and when they so
des’re.  In addition to their right to
vote, they should be allowed to conest
elections also, so that they may not have
any complaint against the Government.
Shri Janga Reddy has alleged that the Go-
vernment Jooks down upon its employces.

. With this system the employees should not

have this feeling because we all are equal.
All citizens of this country have equal
rights. Thus they should also have right
to contest elections and make their full con-
tribution to this system, Such an arrange-
ment can be made under our democratid
process 8nd certain decisions of this type
cin be taken. We should think over it in
a definite manner. I would also request
that these systems should be strengthened.
Dr. Rajhans has said it rightly that many
of the employees and officers are corrupt.
At present what is the eondition of our
Banks, Financial institutions, civil courts
and administrative courts 7 Their emplo-
yees consider salary as their right and
adopt unfair means to earn extra money,
You may see at Delhi. In the morning
high officers go to their offices but in the
evening they take their dioner in five star
hotels alongwith their wives and children.
What they spend in a day is equivalent to
their full month's salary. Wherefrom they
get money ? If you look into it, you will
come to know how our bureaucrats are
working ? It is, therefore, very essential-
to make improvement in our present system.
This improvement connot be made till the
provision of Article 311(1) eaists. There-
fore, what is required is introduction of a
provision of contract system in the service.

The way, we the politicians are elected for
a period of five years, which can be further
reduced in certain compelling circumsta-
nees, they too should be taken in servigs

on that basis o that they may also feel

that the sword of Damocles in our democra-
tic sot up. remains hanging over their
head. This sysiem should definitely be
interoduced s0 that the .dministration may
be streamlined and the pace of daulop-
ment may be accelersted. That is why'I
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said I neither support nor oppose this Bill.
It has been stated that the services of a
person should not be terminated without
assigning any reason, It is very correct
that a person should not be dismissed unless
the charge is proved against him. This
provision is in the interest of our country,

For this reason, [ again state that I
neither oppose nor support this Bill. In
“the end, I will say only this much that the
hon. Minister should take an appropriate
decision after considering my suggestions
seriously.

SHRI K.D. SULTANPURI (Simla) :
Mr. Deputy Speaker, Sir, I rise to oppose
the Amendment Bill introduced by Shri
Janga Reddy. The first thing is that I
consider that the points cortained in the
Bill are not correct. We have already got
a provision in the eonstitution which is
very good and suitable actions are taken
according to that provision,
governed by uniform laws. Everything is,
therefore, going on well. These B.J.P.
people do not talk of their indiscipline I
do not know how such an idea has struck
them. We have noticed that only opne or
two hon. Members of their party remain
present in the House, It is beyond our
Comprehension how they will work for the
welfare of the country.

SHRI C. JANGA REDDY : At least 50 -

per cent of our Members are present here
but from your party not even 50 per cent
Members are sitting here.

SHRI K.D. SULTANPURI: I would
like to ask Sbri Janga Reddy whetber
their leader, Shri Atal Bibari Bajpai has
ever thought about the Governmeat
employees. It is surprising that Shri
Jenga Reddy is concerned about them.
Therefore, 1 feel that the Bill introduced
by bim is not a good one. You better
withdraw it. We should treat all alike.
Today every activity in the country is
going on smoothly. Whether they are
employees of the Government of India
or of the State Governments, They are
all working with great honests. Wo
bave got the provision to punish the
guilty employess. Wo can take legal
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action also against them. So this Bill is
not required. I again oppose this Bill
vehemently, In my view our other col-
leagues will also oppose this Bill. Tt will
therefore, be bétter if Sbri J:nga Reddy
withdraws this Bill,

KUMARI MAMATA BANERJEB
(Jadavpur) : Mr, Deputy Speaker. Sir, I
congratulate Shri Janga Rcddy for pree
senting this Bill. I thank you also for
granting me time to exprers n:y vitws on
this Bill. I rupport tte irrention bebind
the Bill but it seems to be politically
motivated. I fully agree to what Shri Rajbans
end Shri Vyas have raid cbout this Bill.
Even now fome people o! our country are
swaycd by parochial considerations. That is
why Shrimati Incira Gundbi was assas.
sinated and attempts on the lives of Shri
Rajiv Gandhi at Raj Ghat and Pupjab
Police Director Ger eral, Shri Riteiro were
made. Many other such anti-pational
activities are taking place in the cou try
Some people want to disintegrate this
country. Article 311 (a), (b) and (c) are
justified end it should be made more
strict. It will be better if Sbri Junga
Reddy withdraws this Bill.

We also believe in trade union movee
ment. We understand the feelings of
workers. We have noticed at some places
that the management is not haviug good
relations with the workers, The manage-
ment can misuse this power in such cases,
The Goverpment must ponder over this
aspect. Otherwise, the judgement of the
Supreme Court is all right. 1.20 crore
smployees of General Govercment and
State Governments feel that this judgement
will not go against them. It is under-
stood that 20,000 employees bave become
surplus in N.T.P.C. Workers will be
retrenched. But the management will not
suffer for its mismanagement,

[Engiish]

Not only in NTC, but everywhere
these is this mismanagement and corrop-
tion going on. But only workers are being
exploited, as also trade unions, Mismanage.
ment §s going on as beforg,
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{ varsiation]
Then the Government should take
care that no worker is retrenched. If

services of any worker are terminated then
the managzment will have to give reasons
for the same. The Government and the
President have powers to penalise elcments
indulging in anti-national activities,

No C.P.M. Member is present in the
House. But we want to tell those people
wbo proclaim. Indian constitution as the
legacy of British  empire colonialism
and racialism that our Constitution
ia the best in the world, It con'ains
the best provisions. We combat the evil
things. Canoot we criticise such lssues
whthin the party forum ? Article 311 (a),
(b) and (c) should not be misused againgt
the workers. The Government should also
sce to it that this thing does not
happen. It should be enforsed only against
the terrorists and anti-nalional elements.
But if the mapagement misuses this pro.
vision to harass the workers and does not
give a chance to the workers to plead their
innocence, then it will have a harmful

effoct. But these people lebel it as a
‘British legacy.
What is the legacy ? Those

poople are not bere. Othersie, I would
have told them that a manager of one
small industry was beaten up by the C.PIL.
(M) workers in broad daylight, Tnis is
not the only instance. AD organisation
of the junior engincers has been on strike
for the last four months, The Chief
Minirter of West Bengal says that some
very harsh measures will be taken against
the striking employees, they will be sent to
jail and their promotion will bo stopped.
And upon all this they profess to be the
champions for the cause of workers. They
say that China Is no threat at sll and that
we should follow Pakistan’s ezample in
this regard. These CPI (M) people cons-
pire with foreign powers and specak some-
thiog clse in the Parliament merely for the
sake of publicity., If you go to West
Bengal, Tripura or Assam, you will find
how these people indulge in propaganda
tepties. The junior doctors who areon
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strike have been be.ste'n up,

Aad hepe
““? speek like this, : :

(English]

You will be surprised to know that the
Vice Chancellor of Calcutta University is
afrald to enter the Culcutta University
premises ; and he is working from his
residential premises. He is not comingto
the University. This is going on for two
months, There is no working being dome.
There is no justice, This is happening,
because of the CPI (M). In the Congress
Party, one can always criticise Government
and plead for the welfare of the workers.
They say that under the Congress regime,
the British legacy is going om. It s
absolut ely incorrect.

I want Mr, Janga Reddy to withdraw
his Bill, but Government must think over
this matter, because this is related to
workers’ interests. The workers’ interests
must be protected.

[Transiation)

SHR1 MANCJ PANDEY (Bettiah) :
Mr. Deputy Speaker Sir, the Bill moved
by bon. Shri Janga Reddy is based mainly
as Section 311 of the Constitution. This
Bill is connected with the Supreme Court
verdict on that issue. There are certain
beiter facts and as we all know bitter truth
is bard to swallow. Shri Reddy has moved
the Bill which is concerned with a verdict
which affects 12 million people. But he
bas never moved any Bill for those 750
milliod people wha are always dominated
administratively by 12 million people.
Although he is a very good friend of ours
and always talks of the agricultural
labourers and is very anxious about the
srate of agriculture, he should have brought
a Bill which could benefit 80 per cent of
the population of this country. Anyway,
it is his concern. One point that I wish
to make relates to our 20-Point Pro.
gramm¢s which is a socio-economic Pro-
gramme. So far as this programme is con-
cerned, 1 wish to say that the administra-
tion must be sensitive to the. feslings of tha
people. ' In this connection 1 would further
say that whatever ir being done ip thg
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name of the Trade Unlons is not proper.
It is important to emphasise on this becaus
Trade Unions are In existence in every
field. Even the lowest employees, when
employed in the Public Sector, try to
form a Union and are running it to serve
their intoreat. Our workers are not bad ;
they discharge their duties with great
responsibility, irrespective of whether they
are in the Private Sector or in the Public
Sector and I do want to say anything
agninst them. They bave shown their
worth and whenever our country has faced
any calamity, they rose to the occasion. If
some Trade Unions are not functioning
properly, then it is our leaders who are
responsible fo: it. Shri Indrajit Gupta
has said a very good thing in this respect.
He has asked about the enterst of loss
the people are suffering by the strikes ?
They are not understanding this and are
throwing the interests of the people to wind
to force the Government to listen to the
demands of the Trade Unjons, We must
think who is being put to difficulties by it ?
This is a social issue. You have allotted
very little time to me, and a&lthough I
wanted to say much more, I would like to
take up briefly only two poinis. First, we
are always criticising the doctors and other
employees for the prevailing condition of
the hospitals. I am also a doctor by
profession and a doctor must- have certain
responsibijlities. Besides, the class Il
and the Class IV employees..also have
certain duties and responsibilities. If we
look at the conditiozs of the Operation
Theatres or of the wards, we will realiso
the gravity of the situation, If sympathe-
tic trade unions are for then their demands
could be sccepted. But Trade Unions
nowadaya are formed for political reasons
" and to get some economic and Ppolitical
benefits out of them. In such a situation,
I may perhaps be not able to support the
Bill moved by Shri Janga Reddy.

This is all I bad o submit,

[Bnglish]

MR.
Minister.

THE MINISTER OF STATE IN THE
MINISTRY OF PERSONNEL, PUBLIC
GRIEVANCES AND PENSIONS AND

DEPUTY-SPEARER : Hon.

KARTIKA 16, 1908 (SAXA)

Consi. (Amdt) Bill 390

MINISTER OF STATE IN THB
MINISTRY OF HOME AFFAIRS (SHRIP,
CHIDAMBARAM) : MR. Deputy-Speaker,

Sir, I bhave listened with great
interest . ... ....... (Interruptions)

MR. DEPUTY-SPEAKER : I want to
seek the permission of the House.
Already two hours’ discuesion is over.
The Minister can intervens now, he is

replying. We extend the time by half an
hour,
SHRI P. CHIDAMBARAM : I will

~ finigh in ten minutes,

Mr. Deputy-Speaker, I have listened
with great interest to what Hon. Member
Mr. Janga Reddy bad to say on his Bill as
well as the comments of other hon,
Members.

At the outset I wishto emphasise that
the Bill is concerned only with Clause (b)
of the second Proviso to Article 311 (2).
And, therefore, I most thank houn. Member
Mr. Janga Reddy for arcceptivg the judge
ment of the Supreme Courtso far as Clause
(a) and Clause (¢) of the second Proviso
are concerned. Although certain otber
hon. Members did speak on clause (a) and
clause (c), I assume that Mr. Janga Reddy
certainly does not share the apprehensions
of the other hon. Members and their
criticism of the judgment of the Supreme
Court, and consequenly his Bill is confind
only to the proposed deletion of clause (b)
of the s«cond proviso.

Sir, & point was made about why this
Government  supports  such draconian
provisions in the Constitution. I am
afrald, Sir, this reflects an inadequate
understanding of the history of these
pirovisions. Clauses (a), (b) and (c) of the
second proviso were there in the Consti-
tution as originally epacted, escept® for
mivnor, verbal! differences wbich do not
affect the substance of the issue. Clauses
(a), (b) and (¢c) were there even in the
original Constitution and since this debate
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is confined only to clavse (b), may I read
clause (b) in its original form. It said :

“Proviced where the authority
empowered to dismiss or remove
a person or to reduce him in rank
is satisfied that for some reacon;
to be recorded by that autbority
in writing, it is not reasonably
practical to give to that pcrson
an opportunity of showing cause.”

It is an identical provision except that
the 'ast five words were ‘an opportuniy
of showing cause’. This was there in
1950. Io 1963, when the Constitution
was amended to introduce what is called
*a second opportunity to show cause
against the proposed pensity, minor
verbal changes were made in clauses (a),
(b) and (c), but substantially the provisions
were the same. I will read clause (b)
as amended in 1963 :—

“‘provided that this clausec shall
not apply——

X X X

(b) where the authority empowe-
red to dismiss or remove a person
or to reduce him In rank is
sat{sfied that for some reason, tO
be recorded by that authosity in
writing, it is not rcasonably
practicable to hold such inquiry.”

It is the same provisios in 1963. In
1576, when the Constitution was once
again amcnded. the amendment took away
what is called the second show cause notice
against the proposed penalty, but left
untouchcd claunses (a), (b) and (c). Again
for the record let me read clause (b) afier
the 1976 amendment @ '

““Provided further that this clause
shall oot apply——

X X X

(b) where the authority empowe-
red to dismiss of remove a person
or to reduce him in ramk is
satisfied that for some reason, to
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be recorded by that authority in
writing, it is not reasonably
practieal to hold such inqQuiry ;*

Therefore, Sir, we have done nothing
to clause (b). Clause (b) has been there
since 1950 and nobody before the judgment
io Tulsi Rem Patel’s case raised (he
argumeat that clause (b) was a draconian -
provision which could be abused to dismiss
or remove hundreds and thousands and
millions of Government employees. In
fact, it did not happen, Before and aficr
the judgment in Tulsi Ram Patel’s case,
clause (b) was the same. Betweon 1950
end 1985, in 35 years, the record of this
Government, the record of the Congress
Government barring 1wo-and a-half years of
Janata rule, did not provoke any clamour,
did not provoke any outcry that hundreds
and thousands and millions of Government
employeces are being arbitrarily dismissed.
‘May I ask, what ig your information, what
is your data to say that after Tulsi Rem
Patel’s case we are abusing clause (b) and
dismissing hundreds and thousands and
millions of Government employees ? This
is «imply an argument without any
factual basis whatsoever. They are arguing
in a vacunm, There is n0 factual basis for
this apprehension. It is a0t as though
something has happened and the Govern=
ment has done something or the Govern-
ment has introduced a mew provision or

‘the Government has made a new interpre.

tation which was not there since 1950.
The record shows we have done nothing.
Governments have come and gone. Many
many eminent men occupied offices in
Government  For a period of 2} years
we were not in Government. Yet, nothing
bas happened to justify the argument that
this provision is being abused. More so,
nothing has happened after Tulsi Ram
Patel’s ‘case which would Justify the
argument that we aic doing something

different today than what it was_ before
1985.

Then, Sir, reference was made to
Chellappan’s case. Chellappan’s case has
no impact upon Clause (b) as my bhon.
friend Shri Janga Reddy will readily
concede, Chellappan had to do . with
Clause (a) In Chellappan’s case the Court
did not interpret Article 311 (2) provise
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Clause (a), but interpreted a Special rule in
Railway Services Rules, Rule 14 had
a différent language, viz. it had the word
“‘consider””. Therefore, reference to
Chellappan is not relevant if I masy say
with great respect, to this debate. The
question is if Tulsi Ram Patel case did not
Introduce aoy new principle of interpreta-
tion regarding Clause (b), is there reason
to beljeve that this Government will abuse
it? My bumble answer is that this
Government will not abuse it ; this
Government has not abused it in the past ;
this Government will not abuse it in the
future. In fact, the bonafides and
earnestness of this Government has been

made manifestly clear by two sets of

instructions issued after Tulsi Ram Patel’s
case on the 11th November 1985 and the
4th April 1986. These instructions have
been widely distribu'ed ard bave been
~ communicated to every office, every
department, every Ministry, If you will
pardon me, Sir I may take some legitimate
pride in drafting these instructions. In
fact I sat down and I drafted these instru-
ctions myself to ensure that no one would
take advantage of Clause (b) or for that

matter Clauses (a) and (c). So far as
Clause (b) is concerned, Clause (b) itself
says, and the Supreme Court judgment
affirms it and we have mado it very clear
in the instructions, that two conditions
precedent must be :atisfied. Firsily,
whether it is reasonably practical io hold
an enquiry or not, is not a matter of
subjective  judement. This conclusion
must be reached on objective facts. As
every lawyer knows, every court knows the
test is that of a reasonable man taking a
reasonable view. Would he reach the
conclusion that an enquiry cannot be
conducted ? That is the test. We will
bold every appointing authority to that
test and let there be no doubt whitsoever
about the enforeability of these instructions.
The second pre-condition i the authority
maust record reasons. He must record
reasons on the file. If is a contemporane.
oues record and therefore it is not as if
anybody can get away without nothiog any
reasons. The Supreme Court judgment
" says that the reasons need not be communi-
cated to the delinquent, In our instru-
ctions w ¢ say that it is obligatory to record
the reasons on the file, And we have gone

@wtopfarther and sald that it wo_nld be
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advisable to communicate these reasons to
the delinquent. Invariably, I would
expect all the authorities who take resource
to Clause (h) not only to record the reasoas
but to communicate these reasons to the
delinquent so that he will know why en
enquiry has not been beld in this case.
Although there is an internal flaw in hon.
Member Janga Reddy’s Bill, because he
now prcposes deletion of Clause (b) but
he does not propose deletion of Article
311 (3). You will kindly appreciate that
Article 311 (3) will not stand by itself
after clause (b) is deleted.

18,00 brs.

But then the Supreme Court has
caiegorically said that notwithstanding
Article 311 (3) the court is not p-eeluded.
from sitting in judgement over the
conclution whether an inquity was
practicable or not, The court had the
power. Therefore, when a delinquent goes
before a court and complains that io his
case an inquiry has not been conducted
the court has the power to scrutinise the
reasons and say whether the inquiry was
1ightly dispensed with or the inquiry should
have been conducted.

There is yet another safeguard, The
Supreme Court has said that the right of
appeal and the right of revision are not
taken away and in the appeal and in
the revision the delinquent can contest
the correctness of the decision of the
original authority (o dispense with
the inquiry. He can say that now the
situation has cnanged. May be then the
Practicability of conducting an inquiry was
in doubt. Today the situation bas changed.
Calm and peace has returned. Please hold
an inquiry imto the charges agsinst me
today. The appellate authority and the
revisioral authority can take note of that
argument and decide whether am inquiry
should be held or not. The Supreme
Court goes a step further, If at the stage
of appeal the samc disturbed situation
prevails the delinquent would be entitied
to ask the appellate authority to posipone
the hearing of the appeal s0. that the appeal
will be heard after calm and peace hae
returoed. There are so meoy safeguards,
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With all these safeguards let me agsure you
and the House that there is no chance of
anybody being dismissed arbitrarily in
abuse of power or without any checks or
balances and without any judicial review.

We have gone a step further. On the
4th April, 1986, when it was brought to
my notice that it was possible that some
authoritiea may (ake it into their heads
that dispensing with the inquiry means
dispensing with evep the charge memo, I
took note of that and issued supplementary
jiostructions and I urge the hon. Member to
read those instructions. We have clearly
said in those instructions that the possibi-

lity of holding an inquiry shculd actually

snbsist at the time.when the conclusion is
arrived at, .The authority should not
apticipate that, ‘“sf T decide to issue a
charge-sheet toduy ; if I decide to call for
an explanation may be 30 or 50 days hence
a situatio) will becreated whe. ¢ an ioquiry
cannot be held and, therefore, 1 will not
even issue the charge memo.”” That is
ruled out. We have said at every stage
of the nquiry—charge memo, explanation,
oral inquiry, leading of evidence on the
side of the Depattment, leading of evidence
on the side of defence, written arguments
and consideration at every stage you must
decide whether it is reasopably practicable
to hold or contioue the inquiry. If at the
ipitia! stage there is no difficulty we have
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said you must issue the charge memo and
may be at a later stage you may come to
the conclusinn that it Is not practicable to
hold an inquiry.

Sirj the indtructions of 11th Novembet,.
1985 "and 4th April, 1986 more than
adequately safeguard the interests of the
government servants. ]I do not wish te
enter into any iengthly debate on the other
aspects raised. [ assure the hon. Member
that the provisions have remained the same
since 1950. The Supreme Court has not
iotroduced any new principle of law,
Government bhave not done aoything
contrary to law or the Constitution. On
the contrary Gavernment have come
forward with elaborate guid¢lines and
instructions which more than adequstely
safeguard the interests of the Government
servants, I would most humbly request
Mr. Janga Reddy not to press his Constie
tution amendment Bill.

MR. DEPUTY-SPEAKER : Mr. Janga
Reddy, you may speak next time. The
House stands adjourned to re-assemble on
Monday at 11.00 A.M.

18,05 hrs.

The Lok Sabha then adjourned i
Eleven of the Clock, on Monday,
November 10, 1986/ Kartika 19, 1908 (Saka)

Piinted by M/s. Vindbys Vasinl Packegings, Delbi-110033,



