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319 LEGISLATIVE

witneases” he refesred to Select Committee
consisting of Mr. Currie, Sir Arthur Buller,

and the Mover,
Agreed to,

PROTECTION OF UNDER-TENANTS.

Sir JAMES COLVILE moved that
the Petition from Captain Craufurd read to-
day, be priated. :

Agreed to,

Sir JAMES COLVILE gave notice
that, on Saturday next, he would move the
following Resolutions 2w

First.~That, in the apinion of this Counecil,
the same protection which shall by law be
given to under-tenants against the consequences
of a snle for arrears of Government revence,
ought, aa far as is possible, Lo be glven to under-
tenants ngainst the consequences of a sale of
& Putnce tolook or other asleable tenure for
urrears of rent

Necondly.—That the Petition of Captsin
Craufard, presented on the 10th of May, be
referred to the Select Committee on the Bill
“to iImprove the low relating to eales of land
for arrears of revenue in the Benpn
dengy,” with an instruction to eonsider the
propriety of protecting under-tenants agsainst
the consequences of o anle for arrears of rent,
¢ither by the incorporation of proper Clauses
into that Bill, or by a separate messure ; and
to prepara the Clauses or Dill necessary for
that purposa.

REVENUES OF CALCUTTA.

Me, CURRIE moved that the Bill * re-
lating to the admiuistration of the Public
Revenues in the town of Calcutia” be refer-
red to a Select Coemimitiee, counsisting of
Mr. Eliott, Mr. Allen, and the Mover.

Agreed to.

EMIGRATION.
Me. GRANT moved that a communica-

tion received from the Colomal Secretary at |

the Cape of Good Hope respecting the
emigration of laborers from India to Natal,
which had been reporied to the Council on
the 12th ultimo, be printed.

Agreed to,

‘The Council adjourned.

Saturday, May 17, 1856,

PRESENRT :

The Honorable J. A. Dorin, Vice.Prevident, in the
Chatr,

Hon. Sir J. W. Colrile, Hon. B, Peacoek,

Hia Excellency the Com- D. Eliott, Esq.,
mander-in- Chief, C. Alien, E»q. and

Hon. J. ¥, Grant, Hon, 8ir A. W, Bulier.

MARRIAGE OF HINDOO WIDOW3I.

Tue CLLERK presented the following
Petitions :—

1 Presi- |

COUNCIL, 320

A Petition of inhabilants of Pubna agsinst
the Bill * 1o remove all legal obatacles 1o
the Marriage of Hindoo Widows.”

A Pebtion of certain Naluves of India
against the same Bill,

Two Petitions of inhabitants of Dacea
against the same Bill.

Two Petitions of inhabitants of Onasa
ageinst the same Bill.

A Petition of inhabitants of Ruinagherry
against the same Bill,

A Petition of inhalutants of Rutnagherry
in favor of the same Bill,

A Pettion of inhabitants of Sattara in
favor of the zame Bill,

. A Petition of inhabitants of Rungpore in
favor of the same Bail.

A Petition of certain Natives of India in
favor of the same Biil.

Sk JAMES COLVILE moved that
the above Petitions be printed,

Agreed to,

BOMBAY MUNICIPFAL TAXES,

Tag CLERK also presented a Petition
from the Justices in Sessions at Bombay
statinz that, owing to a deficiency in tha
Municipal Funds, ansing mainly from the
fatlure of the shop-and-stall tax, means were
wanting for proceeding with public works, the
suspension of which was a great inconveni-
ence, and praying that the Council would
take these circumstances into its earliest con-
gideration, and the two Dmaft Acts to
amend the Law relating to the municipal
taxes at Bombay, or at least to subsutute
an occupation rate for the shop-and-stall
tax.

Mr. ALLEN moved that the above
Petition be printed.

Agreed to,

RETURN OF NATIVE MENIALSERVANTS,
&c., FROM GREAT BRITAIN TO INDHA.

Tur CLERK reported to tha Coancil
that he had received by transfer from the
Secretary to the Governnent of India in the
Home Department, papers relative to the
necessity of passing an Act to enable the
East India Company to indemnify them-
selves in respect of the liability imposed upon
them by the Merchant Shipping Act
Amendment Act IB55, to pmvldI; %nr the
relief of persons (menial servants and others),
natives of the territories under the Govern-
ment of the Company, who may be found

destitute in the United Kingdow,
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PEACE OFFICERS (S8TRAITS' SETTLE-
MENT).

" Also a communication from the Governor of
the Straits’ Settlement relative to the power
of the Court of Quarter Sessions under Her
.Majesty’s recent Charter creating new Courts
of Judicature in tbat Settlement, to nominate,
appoint, and control Constables and other
Peace Is.

BALE OF UNDER-TENURES {BENGAL).

The Council resumed the adjoumed
Comnittee on the Bill “ 0 amend the Law
relating to the sale of Under-tepures.”

Section VII, which was the postponed
S-e:ariiun, prescribed the mode of conducting
a sale,

Mg, CURRIE said, this Section had
been postponed in order that its wording
might be farther considered, The wording
had been {aken from an existing Act—nomely,
Act 1 of 1845, which was the Revenue Sala
Law ; butit must be admitted that it was
confused and inaccurate, The confusion had
arisen from an attempt to provide in one
Section for default in the payment of the
purchase-money Loth on an onginal eale and
in case of re-sales, Some alieration had
been made at the last Meeting of the
Council, i the 31st line of the Section, which
had the effect of partly restricting the Seo-
tion to the original sale. He now roposeil
to move a further amendment, which would
complete that object.  He also proposed that
the jatter part of the Section should be se-
parated from it, and, with certain amend-
ments, be made a distinct Section, applicable
lo default in the payment of the purchase-
money on A re-sale.

His first amendment, then, was, that all
the words after the word “ revenue” in the
44th line of Section VII be left out, in otder
thas the words
“ wnd such difference shall be taken and conai-
deredl to ba a part of the purchese-money, and
shall be dealt with in the mannor hereinaficr
prescribed for the disposal thereof™

‘might be substituted for them.

The amendment was agreed to, and the
Section then passed, ,

Meg. CURRIE next moved to introduce
the following new Section after the above,
observing that the greater part of it had
been taken from the latter part of Section
VII, as printed 1=

“ When defaul{ is made in the payment of
purchase-money, notice of the intended re-sale

shall be immediailely affixed in the Zillah Court
or highest Civil Court of the Distxict ot Divi-

[ Max 17, 1856.]

Under-tenures Bidl, J22

elon as Aforesaid, and the Office of the Collector
or other Offices as aforessid : and uoless the
sum due be paid intermedintaly by the proprie-
tar of the tenure, such re-sale shall be made on
the day fixed in the notice, which shall not be
less than three nor maore than seven days from
the occurrence of sueh defuult, or oo any sub-
uent day to which the Collector or other
Officer a3 aforesaid, for reasons Lo be recorded -
on the proceedivgs, may adjourn the re-sals,
The rules contained in the last preceding Sec-’
ticn shall be applicable to every such re-sale,
Provided that, if default of payment of purchese-
money ehall occur more than once, the amount
to be recovered from the defan!ting bidders
shall be the difference between the highest bid
and the proceeds of ibe sale eventunlly consum-
mated ; which amount may be levied v manner
afuresaid from any of the defauiting bididers to
the extent of the amount by which hig bid ex-
ceeds the amount reaiized. As between the
several defaulting bidders, each shall be linblo
for the amount by which his bid exceedy ihat
of the defaulter at the next succeeding sale, and
if tha smount levied from any defaulter exceeds
the amount for which, ns between the several
defanlters, heis hereby declared to be liabla, the
excess shall be recoverable by him from apy of
the other defaulters to the extent of the amount
for which such ether defuulter is hereby mads
liable, or 20 much of it as remainy unpaid.”

Mg. CURRIE said, for the last part of
this Section, which was new, he wes indebt-
ed to the Honorable and learned Member
to his right (Mr. Peacock), to whom he had
referred the Section for consideration.

He had made an alteration in the Section
as to the time when a re-sale should take
piace. As the latter part of Section VII
stood in the printed Bill, the re-sale was to
take place on the next office day afier the
occurtence of the default in payment of the

urchase-money. In this provision he had
Fnlluwed Regulation V1II of 1819. He
had thought it desirable that the procedure
under that Regulation and the procedure
under this Act shonld be as nearly aimilar
s possible. But that agreement had been
destroyed by the substitution of 15 days
for 8 in respect to the time for payment of
the purchase-money ; and, therefore, he saw
no objection to an alteration being made

in respect to the time to be fixed for a

re-sale. Accordingly, for the words “ on
the office-day next following the occur-
rence of such default,” before the words
“such re-sale shail be held,” he proposed
to substitute the worda * not less than 3 or
more than 7 days after the notice.” ,

The new Section was agreed to.

The Preamble was passed after a verbal
alteration.

The Title was pasaed.

The Council having resumed us silting,
the Bill was reported,
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POLICE (PRESBIDENCY TOWNS, &c).

Mz. ELIOTT moved that the Bill “ for
regulating the Police of the Towns of Cel-
cutta, Madras, and Bombay, and the several
stations of the Settlement of Prince of Wales'
Island, Singapore, and Malacea,” be re-com-
mitted, in order that certain amendments
. might be inserted in ik

The question being

Mgr. PEACOCK said, although, under
the Standing Orders, no notice was necessary
for a motion of this nature, stll it was
extremely inconvenient that Members should
be calted upon, on so short a notice as had
been given in this case, to come prepared
for the re-committal of a Bill, It was true
that Member: had understood that thie Bili
was to be re-committed, and that some new
Sections were to be added to it; but no
notice had been given et any previons
Meeting that it was to be re-commtted to-
day. gle thought that, where a Member
wmtended to re-commit a Bill, he should,
as a general rule, give notice of his intention
at gome previous ordinacy Meeting of the
Courtcil, He { Mr. Peacock} had received a
communication from the Chief Magistrate
conlaining certain objections to thia Bill, and
he proposed to move some amendments ; but
he had had no time to prepare them since he
became aware of the intention of the
Honorable Member to make the present
motion. He became aware of the intention
to move for the re-committal of the Bill to-
day only late on Thursday evening, when he
received notice of the business of the day,
The whole of yesterday and of this morning
he had been engaged wupen other business,
and he bad not had any opportunity of
drawing up the amendments which he
desired 1o move. It was not a matter of very
great importance to him whether the Bill
was re-committed to-day or not, because, if
it was re-committed to-day, he should move
for its further re-committal on a future day,
or on the motion for the third reading, in
order that the amendments which he intended
to propose might be made, But the object
of & re-commitial on a motion for the third
reading was, not to introduce numerous
amendments, but to correct any errors which
might hare escaped the previous Commitiee
of the Council ; and, therefore, if he should
have to move the insertion in this Bill of new
Clauses on the motion for the third reading,
he thought it due to the Council to explain
now why he should be obliged to take that

unusual and inconvenient course,
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The 87th Standing Order, after stating
that notice of & motion should not be
necessary except in cases specially provided
for, said

“ But if & molion be made without notice
given at a previous ordi Meeting, tho
Couneil, upon the motion of 3 Member, or tha
Pregident of his own authority, may order
the discussion upon such motion to stand over,
and to be inserted in the Orders of the Day for
the next ordinary Meeting.”

Tt appeared to him thet it would be far
more convenient that this course should be
adopted in the present case, than that he
should propose his amendments on the mo-
tion for the third reading, and that the Bill
should be read a third ime and im=
mediately after their introduction, before the
Council should have seen the amendments

 in writing or in print.

He had no donbt that it was merely from
inadvertence that the motion for the re-com-
mittal of the Bill had been made without
notice at 8 previcus Meeting ; but he thought
it necessary to make these observations in
hiz own justification for not being prepared
on this occasion with the amendments
which he proposed to make in the Bill,
which he would hare been had notice been
given at the last Meeting of the intention to
re-cominit the Bill to-day.

Mzr. ELIOTT said, that, owing to his
absence, he himself had not known that the
Police and Conservancy Bills were to be
re-committed to-day, until the Orders of the
Day were issued. He had understood,
however, that the wish was that they should
be brought forward for final consideration
while they were yet fresh in the minds of
Honorable Members. He had not known
that any Honorable Member desired that the
re-committal should be postponed ; but he
confessed that the reasons stated by the
Honorable and learned Member opposite for

s postponement were very cogent; and,
therefore, with the leave of the Council, he

' should withdraw his motion.

Agreed to.
CONSERVANCY (PR?BIDENEY TOWNS,
&c).

The re-committal of the Consetrancy Bill
was likewise posiponed.

PROTECTION OF UNDER-TENANTS.

Sig JAMES COLVILE moved, acconl-
ing to notice, the following Reeolutions :—

* J.—That, in the opinion of this Council,
tbe same proiection which shall by luw be
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given to under-tenAnta agwinzt the conseqnences
of & anle for arrears of Government Hevenue,
ought, as far oy is possible, lo be given to
nrder-tenants against the consequences of o sals
of & Futnee Talook or other salesble tenure for

atrears of reot.

s 2,—That the petition of Captain Craufurd,
presented on the Luth of May, be referred tothe
select Commitiee on the Bill * to improve the
law relating to sales of lund for arrears of
revecne in the Bengal Presideney,” with sb in-
siruction to cousider the propriety of protecting
under-tenints sgainst the eonseguences of o sale
fur arrears of rent,either by the incorporation of
proper {lauses into that Bill, or by a separate
messure ; and to prepare the Clauses or Bill
necessary for that purpcise."

Sig JAMES COLVILE said, he had
taken the liberty, at the last Meeting of the
Council, of siating somewhat in detail the
reasons which had induced him to give no-
tice of the above Resclutions. He did not
proposs to wflict upou the Council a second
apeech on the same subject. He would
only remind them that he had stated, on the
former occasion—aikl subsequent reflection
had in no degree modified the opinion which
he then expressed—that all the reasons which
eould induce the Legislature to grant protec-
tion 0 under-tenures against the consequences
of o sale for atrears of Government revenue,
wera equally cogent in favor of the prin-
of grauting protection to under-tenures
agains! the copsequences of a sale for arrears
of rent. 1€ bad stated on that occasion, as
he stated 00w, that, if it were our desire to
revent the hardship of one man’s property
Eei.ng sactificed for the default of another—f
it were ouf desire to prevent those colinsive
and fraudulent transactions by which that
deplorable result was often brought about—if
it were our desire {0 induce men to do what
& juss, wise, and prudent landlord would do,
and fo encourage under-tesants to improve
their lands by the outlay of capital in the
confidence that their tenures were fixed and
ceriain—we ought to give that legal protec-
tion to under-tennres in the one class of casen
which we might determine to give them in
the other.

- He had also endeavored to anticipate the
objections which might be urged on the
ground of a supposed distinction between

ll:iplf:

the consequences of a summary sale for ar- |
rears of revenue and the consequences of a |

summary saie for arreara of rent, and to show
that there was little or no force in them. If
any Honorable Member was opposed to the
principle of his Resolution, the Council would

robably hear some of those abjections to-day.
E: ﬁidy not propose to repeat now what he
had said respecting them before, It would

[Max 17, 1856.]
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save the time of thé Council if he were to
reserve his observations until he should have
beard the precise mode and form in which
the objections were urged. He fully antici«
pated that several Honorable Members who
might agree with him now on the general
guestion, might think that his Resolution
went too far in pledging the Councilto a
specific declaration of principle, It certainly
was not liis desire to do this ; and, therefore,
he shoulil not stickle for any particular form of
expreasion, Ail he wished was, that this sub-

ject shiould be fully considered ; and that tho

Council should pledge itself to the opinion
that the principle of protecting under-tepures
in the case of a sale of the superior talook
for artears of rent ought to be adopted, an
well as the principle of protecting under.
tenures generally in the cass of a eale of the
parent estate for arrears of (Government re-
vente.
EMR. CURRIK said, he had no intention
ol opposing the enquiry which he under-
sloodp P::. tﬂg be theq mra}.'i'n object of thesa
Resolutions to bring about, He thought
it was .quite right that such enquiry should
be made, and that, therefore, the Petition
of Captain Craufurd should be referred to a
Select Commitice. But he did object to
the Council pledging itself to an & priori
opinion on the gubject. On the last oceas
sion, he had stated that, in different parts of
the country, there were numercus differens
tenures of different denominations and condi-"
tions. He had no wish to mystify the
Council with a string of unknown words,
and he should therefore spare them the enu-
meration. But he: would mention hriefly
that, in the districis of Bullecah and Backer-
gunge, there were gradalious of under.
tenures totally different in character from
the putnees, dur-putnees, &c. which were

1ally referred 10 in the Resolutions moved.
He beheved that, with respect to those under
tenures, such & course as the Honorable and
learned Chief Justice contended for, would
not be inappropriate. But there were nu-
merous other under-tenures in other
of the country, with the conditions of
which he was not fully acquainted ; and,
speaking for himself—and he thought he
might claim as much acquaintance with the
subject as other Honorable Members—he
must say that he thought the Council was
not in & position to pronocunce an opition on
the subject.

Yven with respect tniutnees, dur-putnees,
se-putnees, and so on, he for one was not
prepared 1o say that the conditions under
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which under-tenures had exigted since their
first creation, some &0 years ago, and
which were recognized and confirmed by
Regulation VEIE of 1813, ought to be
abrogated, or that the terms of the contracts
under which they were held should be set
aside. He believed that the direct tendency
of the Putnee system of sub-letting was
0 to grind down the ryol, that every new
link mm the chain of under-tenure was an
additional burden on his back ; and he
thought that the Legislature ought carefully
to look into these matters before it jumped
to the conclusion that what might be a per-
fectly just and expedient measure as between
the duvernment and the Zemindar with
respect to tenures of the first degree, would
" be equally just and expedient with respect
to subordinate tenures as between parties
with whose transactions it was by no means
clear that it had any right to interfere. He
should, therefore, vote agmmst the first
Resolution.

Mn. PEACOCK said, he quite agreed
with the observationa that had fallen from
the Honorable Member for Bengal ; and it
appeared to ham that another reason why the

uncil ought not to vote for this Resolution,
was that, if it did a0, it would commit itself

to an opinion in the dark. It was asked to | E

commit itself to the opinion that

“ the same protection which shall by Taw be
given to under-tenants aghinst the coneequences
of a sala for arrears of Goveroment Revenne,
ought, aa far as i= possible, to be given to under-
teuants against the consequences of & sale of &
Putnee Talook or other saleablo tenure for
arrears of rent.”

He thoucht that, before the Council
could properly decide that this should be
done, it ought to know what the law was
to be with regard to sales for arrears of Go-
vernment Revenue. therwise, it would be
voting In the dark, and pledging itself thal
the same protection ought to be extended to
under-tenurea on sales for arrears of rent, as
the Council might Aereafter determine to
give to under-tenures on sales for amears of
Revenue. It might happen—he did not
know that it would—that some Member
might stand alone in opposing the decision
to which the rest of the Council might come
with regard to the protection which onght to
be granted to under-tenures in the case of
aales of estaten for arrears of Government
Revenne. Was that Member to pledge
himself now, that, slthough he might be
opposed to the principle of that protection,
he was to extend the same protec.

tion to under-tenures in the case of seleg of
Mr, Currie
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Putnee talooks or other saleable tenures for
arrears of rent ? It appeared to him that the
case of a sale for arrears of revenue, and that
of a sale for arrears of rent, were not at all
parallel. When the Government granted an
estate to a 2zemindar, they reserved o them-
selves a certaln reveous : the law afford-
ed them certain means for the coliection
of that revenue ; and they had the power
of destrujring all uoder-tenures, if the
revenue for that land were not paid. Now,
tha Goveminent was perfectly free to
give wp any securty they might have
for the realisation of their revenue, But
it did not necessarily foilow that, because the
Government might be willing to give up
some rights which had been granted for
their own protection as against the zemindars,
they should also compel the zemindars to
relinquish similar protection which they
might have specially reserved to themselves
by contract with their under-tenants for the

collection of their rents. He would refer

the Council 10 Begulation VIII of 1819,
Section VIII of that Begulation enacted as
follows s—- .

% Zemindars—that is, proprietors onder direct
eppgagements with the Government—shall be
entitled to apply in the manuer following for
eripdical sales of any tenures upon which tha
richt of selling or bringing to sale for an
arroar of rent mey have been specinlly reserved

by atipalation in the engagements interchanged
oo the creation of the tenura,™

This right was very similar to a right that
was exercised in England. There, a lesaor
might reserve to himself a right of re-entry
for nun-ryment of rent, and, under thst
proviso, he might avoid the lease and ol
ineumbrances created under it, if the tenant
neglected to pay the rent, That was his
secunty for the collection of his rents.
Suppose, then, that a zeminder, by contract
with a tenant, specially reserved to himself
the right of selling the tenure free from
incumbrances for an arrear of rent, wonld it
be just to pass a law that he should not
have the power of enforcing that right upon
the breach of the contract by the tenant, and
that the tenure should remain subject to
incumbrancea created by the defaulter 7 1t
appeared to him that the protection contend-
edl for, unless carefully guarded, might be mn
unjust interference with the contract rights
of the zemindars. A man ought to be
entitled o enter into any contract in regmrd
tc his own land, provided it were not
contrary to the policy of the law or
government, or to the well-being of the

people. Lt bad not been showp that any of
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these objections applied to the rights which
zemindars now, with the sanction of the law,
reserved to themselves by contract with their
tenants, If a remindar specially reserved
to himself the right to sell an under-tenure
free from incumbrances for arrears of rent,
why should he be deprived of that right,
any more than of a right of re-entry P
‘Would the Honorable and learned Chief
Justice, while proposing to take away the
right of a zeminder to sell free from incum-
brances, slso propose to take away his
power to stipulate by contract for a right to
make void s tenure and to take back his
land free from incumbrances if his rent should
not be paid 7 If a zemindar might avoid a
leate and all subsequent incumbrances
re-entering for non-pasyment of rent, there
was no reason why he should nofbe allowed,
upan the grant of a tenure, to stipulate for a
nght to sell the tenure free from imeum-
brances; if his rent should not be paid.

He also agreed with the Honorable
Member for Bengal in his observations

ting the szcond Resolution.
The Honorabla and lesrned Member
here read the Resoclution. ]

He was quite prepared to vote for that Re-
solution ; but the Council would be prejudg-
ing the question which it proposed to refer
to the Select Commitsee if they also voted
for the first Resolution. In that case, they
would be deading the question first, and
then referring it 1o the Sec]cct Commitiee for
cousideration and report. Why should he
refer the Fention of Captain Craufurd to a
Select Committee, if he were to decide now
that the same protection which might here-
after be given to under-temants against the
consequences of a sale for arrears of revenue,
cught also to be given to under-tenanis againat
the consequences of n sale for arrears of rent ?

He should vote agninst the first Resolu
tion—first, because the two cases were not
parailel, and, consequently, the protection
that might be right ms to the one would not
necessarily be right in rezard to the other ;
secondly, because he could not pledge himself
$o extend to sales for arvears of rent the same

tion which might be given 1n the case
of sales for arrears of revenue until he knew
what that protection was to be ; and lastly,
because, by voting for™ the first Resolution,
he should be prejudging the very question
which the second Resolution preposed to refer
10 a Belect Committee in ort!::er that they, by
their labor and research, might enable the
Council to form a better and more correct
.opinion upen the subject,

. [Marx 17, 1856.]
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Mg. GRANT said, he agreed with the
Honorable and leamed Member opposite
(Mr. Peacock) in thinking that it would be
better not to ask the Council to pledge itself,
in the present position of the question,
to the principle of the measure proposed ;
and to allow the whole question, difficult and
important as it was, to go to the Select
Committce without any instruction from the
Couucil, It was evident from what Honor-
able Members had said that the Council was
pol now prepared unsnimously to decide on
the principle contended for by the Honorable
and leammed Chief Justice ; and, therefore,
whatever his own opinion might be on the
principle, he thought that this circumstance
was a suflicient reason for not asking the
Council to pledge itzelf one way or the other
ipon the question, until it should have the ad-
vantage of the Heport of the Select Commit-
tee in forming its opinion,

With respect to the question itself, ha
must say that he failed to see the dis-

 tinction which the Honorsble and learned

Member had taken betwesn the case of an
estate graunted by Government and the case
of az under-tenure “granted by a Zemindar.
It appeared to him that the two cases were
in every respect identical. The Govern-
ment, when it gave the estate to the Ze-
mindar, reserved to itsell a certain fixed
revenue ; and the Zemindar was by law
prevenied from ting any under-tenures
which would be valid against the Goverament
in the event of the fixed revenue not bein
paid. That law, this Council hed pledgeﬁ
itself Lo alter, upon the principle that, if the
Government 1s secured in the realisation of
ita revenue, Lthe sale of the parent estate
for arrears of revenue should not destroy
the under-tenuree. 'That was the principle
to which the Council was now pledged as
to the first link in the chain of under-
tenures ; and exactly the eame principle
applied to the second link. As the Govern-
ment had given the estate to the Zemindar,
reserving a fixed revenue, s0, upon precisely
the same conditions, the Zemindar granted
under-tenures to the dependent Talookdars,
reserving a fixed rent, and not allowing the
creation of lower tenures which should be
valid agninst him if the rent were not paid.
Another reason had been urged by the
Honorable Member for Bengal, against the
grant of the protection sought ;-—thattenures
intermediate between the holding of the Ze-
mindar and the holding of the actual cultiva-
tors were evils in themselves, and that, upon

I'that ground, the Legislatute ought net to



331 Protection of

give them the stability which this Resolution
proposed to give. If he were of that opi-
‘mion, he should bring in & law disallowing
under-tenures altogether. If any tenure were
n maolum tn se, it should have no lawful
existence at all ; but whatever descriptions of
property in land were authorized and sup-
ported by law, should not be denied that
certainty which is indispensable to agricul-
tural prosperity.

If the Henorsble and leamed Chief
Justice pressed his first Resolution as it
now stood, he should not be able to vote
in support of it ; but he should be prepared
to do so if the Resolution were very slightly
amended—that is to say, if the word *ought”
were substituted for the word ®shall” in
the second line. He was quite prepared to
express his conviction——a conviction in which
he was convinced he never could be shaken,
whalever Report any Select Committee
might make—that the same protection which
ought by law to be given to under-tenants
agaiust the consequences of a sale for arrears
of Government revenue ought, as far as
possible, to be given to under-tenants against
the consequénces of a sale of a Putnee
talock or other saleable tenure for amears
of rent. But, as the Honorable and learned
Mewmber opposite {Mr. Peacock) had ob-

served, the Council could not now say what

protection it was that the law would pro-
vide in the former class of cases; and,
therefore, it could not pledge itself by anti-
cipation to say that the protection to be

rovided for such cases, whatever it might
Ee, should also be extended to under-tenures
in the case of a sale for arrears of rent.
If the Bill respecting sales for arrears of
revenue were passed as it now steod, and
as he thought it ought to stand, he should
be petfectly ready to apply the principle of
that measure to sales for arrears of rent,
But.he could not be sure that it would be
so passed. One Honorable Member on
the Select Committee (Mr. Currie)—-whose
opinions on all subjects, and especially on a
subject like this, were entitled to great res-
pect—had said that he disagreed with him
upon an imporiant point, and desired to
introduce a different provision upon that
point. He (Mr. Grant) proposed to give cet-
tain and absolute protection to sll bonéd fide
tenures, and to prevent, as far as it was
possible for humun legislation to prevent,
claims for such protection under fraudulent
and fictitious tenurcs being set up, That
he called a whole measure. But the Ho-

norable Member was in favor of giﬁng-

Mr. Grant
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protection to under-tenures, which should
not be certain or absolute protection, without
any provisions to prevent the ereation of frau-
dulent and fictitious tenures, That he (Mr.
Grant) called a half measure, which wouid
open a door to every sort of fraud. Jf the
Honorable Member’s principle were aPplied
to sales for arrears of revenue, he (Mr, (xrant)
was very much afraid that, though the new
law would be attended with advantages, it
would in many cases be productive of evils
which might even overbalance its advanta-
ges—he meant the evils of fraud and end-
less lirigation, But, if the same pruciple
were extended to sales of under-tenures for
arrears of rent, the abuses which the mea-
sure would encoursge, would become w0
extensive as (o interfere very greatly with
the value " of landed property. Frauds
would De so enormous, the number of
suits upon fictitious tenures instituted against
auction purchssers would be so great,
that he was convinced that much property
of very great value now, would become ab-
solutely unsaleable, If he should fail to
convince the Honorable Member that his
{Mr. Girant's) principle was the correct one,
and the Henorable Member should suceed
in convincing the Council that his own half
measure ought to be adopted, and the Bill
for amending the Sale Law were passed
in that shepe, then he (Mr. (rant) should

 be oblized to contend that the new prin-

ciple intcoduced into that measure ought not
to he extended to under-tenures against the
consequences of a sale for arrears of rent.

If the Honorable and learned Chief
Justice desired to press his first Resolution,
he {Mr., Grant) would move his amendment.
Str James Colvile intimating his intention

esa his Resolution—

R. GRANT concluded by moving that
the word ¢ shall” be left out of the 2nd line
of the first Resolution, in order that the word
“ ought” might be substituted for it

Mg. PEACOCK said, he objected to the
Resolution even with the amendment pro
ed. He saw no benefit which could be
derived from the Council pledging itself to a
principle of this sort, when each Member
might entertain a different opinion as to what
protection ought to be given by law agamst
the consequences of a sale of an estate for
arrears of (xovemment revesue. Thia
Resolution would pledge Members to the
principle that whatever ought to be the law
in respect of seles for arrcars of revenue
ought also to be the law in respect of sale
for arrears of rent ; but he could not admis

to
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the principle, inasmuch as the two cases
were not parallel, and he did not even know
that Honorable Members were agreed na to
what the law ought to be. What advantage,
then, would be obtlained from their pledging
themselves now to the pnnciple put forward in
the Resclution as amended, which would not
be gained by the votes they might give wlen
they had seen the Report which the Select
Committea would make after 8 careful
constderation of the question in all 1ta bear-
inga ?

With repard to the remarks of the
Honorable Member opposite (Mr. Grant
he would merely say that, il a landlord whe
had reserved {p himself a right of re-entry
on non-paymsnt of his rent, chose to give
vp that nght, it was no reason why he
should compel all his neighbora to be as
liberal ag himself. The Council represented
the Government in this oase : but, if Govern-
ment were willing to abandon any patt of the
protection which they now enjayed for the
collection of their revenue, didl it necessanly
follow that they should compel every zemin-
dar to sbandon the nght to re-enter or sell
which he might have specially reserved to
himself 1 lis cootracts with his 1ienants,
under the sanction of the law as it existed
at the time wiien guch contracts were made?
That wea the difference between the case of
the Government and the case of zemindars ;
andd it appeared to him that, in dealing with
this question, great precantion wounld be
necessary o see that we did not interfere
with the private rights of zemindars, which
they had secured by contrzets into which
the law authonzed them to enter.

Sie JAMES COLVILE said, he cer-
tainly preferred the Resolution as proposed
to be amemled by the Honorable Member

to his right (Mr. Grant), to the mode in
which he himself had framed it hastily on
the occasion of the discussion vpon Captain
Craufurd's Petition, He should not, there-
fore, afier the debate wlhich had just taken
place, press the original Resolution to a divi-
sion 3 but he was disposed to take the vote
of the Council upen it in its modified form,

With respect to the general principle of
the protection for which he contended, the
Honorable Member for Bengal had said—
atkl he willingly bowed to the larger expe-
rience of that Honorable Member on the
subject—that, in various disiricts, there were
many tenures of different dencminations and
degrees o which the rule which might be
applicable to dur-putnee and se-putuee tenures
(which he, Sir James Colvile, had most in
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hia mind in framing his Resolution) would
be inappliceble. But the Honorable Mem-
ber had not shown what reason there was
why such tenures ought not to be protected
in the same degree as dur-putnee and se-
putnee tenures sgainst such consequences of
& sule for arrears of rent as might be common

 to Lboth. It might be that the provisions of

Regulation VIII of 1819, which directed the
sale of saleable under-tenures free from in-
cumbrances, did not in practice aifect these
under-tenures ; in which case, they would not

be affected by his Resolution, or any thing

); { done in pursuance of it.

The oppesition of the Honorable and
learmed Member opposite (Mr. FPeacock)
was on wider grounds. He had used
the argument which he (Sir James
Colvile) haid endeavored to anticipate at
the last Meeting of the Council——namely,
the supposed distinction between the case
of the Government granting estates - to
zetnindars and the case of zemindars grant-
ing putnee tenures to under-tenants. The
Honorable Member to his right { Mz, Grant)
had aiready, in his judgment, said much
in answer to that cbjection. The argument
of the Honorsble and learned Member
oppasite {Mr. Pescock), whose opinions
were always entitled to great respect, seemed
to him to involve a fallacy, 'LI'he Honor-
sble and leamed Member treated the exist-
ing law as if it left the zemindar and his
under-tenants to enforce their respective
rights as they were defined by the contracts
between them ; and his Iiesofution, asz if he
were now seeking for the first ime to inier-
fere with those rights by positive legisla-
Jation, But that was not the case, If the
nght of re-entry had ever existedin the zemin-
dar, it had been taken away Ly leginlative
enactment. By Clavse 3 of Section 111 of
Regulation VIII of 1819, puinee tenures
were positively declared to be not voidable
for arrears of rent ; and by Clauses | and 2
of the same Section, it was declared that all
putnees were transferable and answerable
for the debts of the putneedar; snd that
he had the power of underletting, subject to
ithe right of the zemindar to hold the supe-
rior tenure answerable for any arrear of his
rent free from incumbrances. Consequently,
these tenures did not stand upon the same
footing a3 a lease graunted by a landlord
with a iso for re-entry on non-payment
of rent. 'The fact was, that the Legislature
had constantly interfered between the partes
contracting in these cases. So great and

wide an interference with contract rights had



33a Frotection of
Regulation VIII of 1819 been considered
by the learned gentlemen who administered
the Regulation Law to be, that he remem-
bered an occasion on which, in the Sadder
Court, he, 83 Counsel, in spite of the valu-
able aid of the Clerk Assistant of the
Council, had failed to persuade that Court
to recognise and enforce a title derived under
s power of sale reserved in a Mortgage
‘Deed-—a security well known to the Eng-
lish Law, and not unfrequent in the coun-
try. And one of the principal ressons
assigned by the Court for its conclusion—a
resson, he confessed, neither then nor now
satisfactory to his mind—was, that thia very
Regulation. showed that a stipulation by a
mortgagee for a forced sale on a default at
his own time and without the intervention of
a Court of Justice or the Collector, was
contrary t the policy of the [aw. And
the result was, that the title of the person
who had bought on the faith of the power
to sell reserved by the Mortgage Deed, waa
declared to be bad. He did not say whether
the decision of the Court was right or
wrong ; but he said it showed that the Re-

gulation of 1819 was considered to interfere |

in a very material way with rights of private
parties even under contracts which were not
expressed to be subject to that Regulation,
The principle for which he contended
would fully ensure to the zemindar the
ultimate protection of all the interest which
he retained in the land. That, he had
stated, on the former occasion, to be a sine
gqud non. He thought it should also be a
sine qué non that such protection should be
ensured to the Government for the realisa-
tion of its revenve ; and he could not admit
that the Council’s power of legislation on
the subject was limited to the cases in which
the interest of (Government was alone con-
.cerned, or that it could not alter the law
relating to the power of a Zemindar over his
defaulting under-tenants, provided it took care
adequately to protect his mterest in the land.
With respect to the objection of the
Honorashle Member for Bengal, which rested
on the impolicy of multiplying under-tenures
intermediate between the superior landlord
and the actual cultivator of the soil, he
(Sir James Colvile} had endeavored ic anti-
cipate that objection also at the last Meeling
of the Council ; and he thought there was
great force in the observations with which
the Honorable Member to his right (Mr.
Grant) had this day answered it. If thece
under-tenures were an evil in the Jand, they
ought not to be permitied to exist at aii.

Str James Colvile
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But where the Legislature bad allowed them
to be created, and where it knew that they
were being datly created, it appeared to him
that it was a bed and mischievous policy to
leave the holders liable to the loss of their
property for default on the of another,
since such insecurity of tenure must have a
direct tendency to aggravate the evils sup-
posed to be inherent in the system,by giving
to the tenant an interest in making the most
of hia tenure whilst it_lasted, and in doing
nothing for the permanent improvement of
the land.

He should say no more on the general
principle of the protection claimed.

He waa glad to find that ,there was no
opposition to his second KResolutien, which
would, in a considerable degree, ensure the
object he had in view—namely, the full con-
sideration of the whole question. As, how-
ever, the general princi;a had been mooted,
he was still dis also to take the opimion
of the Council on the first Resolution as
amended. :

‘Tag COMMANDER-IN-CHIEF said,
he would not at present discuss the principle
of the messure to which the Resolution re-
ferred, but should only sey afew words as to
the mode in which the Resolution waa now
presented to the Couneil.

‘The Honorable and leamed Chiei Justice
seemed disposed to press it, not in ifs origi-
nal form, but as it had Leen aliered by the
Honorable Member opposite {Mr. Grant),
by the substitution of the word ¢ ought” in
the second line for the word *“shall.” He
(the Commander-in+Chief) agreed in thinking
that the alieration was an improvement ; but
it appeared to him that it would be objection-
able to adopt the Resolution at all. It waa
a declaratory Resolution, pledging the Coun-
cil-ss to its future course of proceu::ﬁ
The second Resolution was amply
cient. It proposed that the Petition by
which the present question was raised, should
be referred to the Select Committee on the
Bill “to improve the law relal.in%lu sales of
land for arrears of revenue in the Bengal Pre-
sidency.” ‘The object of that was, that that
Committee ahould tske inio its considerution
whether the same prntectinn which they might
reconnend for under-tenures agamnst the
consequences of a sale for arrears of revenus
should be given to under-tenures against the
consequences of s sale for arredrs of rent,
They would report their views upon the
question, and the Council would then be in,
& position to come to a final decision regard -
ing its The opinion which most Honocable
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Members at present entertained on the sub-
ject were pow known. He himself was in-
clined to think that the same protection
should be extended to under-tenures in bath
cases, and that it was most probable that
this would be the eveniual decision of the
Council. But he felt that there was consjder-
able objection to voling now that it ought to
be done, as the Council would be thereby
pledged to the adoption of s law yet to be

Eﬂaﬂl, without precisely knowing what that
w was to be. He would, therefore, put.

it to the Honorable and learned Chief Jus-

tice whether it would not be better to with-

draw the first HResoluion. For his own

r;rl:, be confessed he did not see the use
at.

He apoke with very great deference on
such & queation ; but as his obeervations re-
ferred more to the form of the Resolution
than to its substance, he had ventured to
make them, '

Siz JAMES COLVILE sad, after the
appeal that had bheen made to him by His

llency the Commander-in-Chief, and
admitung as he did that there was consider-
able objection to & deliberative body coming
to an abstract Besolution of this kind, le
shonld withdraw his motion with the Jeave of
the Council, If it were negatived, it might
be supposed that the majority of the Coun-
cil wes advisedly of opinion that the protec-
tion sought, should not be given ; whereas the
real reason why some of them so voted
mighi—be, that they thought it premature
fo pronounce on the question now,

R. ]:"EJ!M.'J'lf}'[J]El said, he by no means
intended to say that he should now pledge
himself to voting that no protection whatever
should hereafier be given to under-tenures

ainst the eonsequences of a sale for arrears
of rent. All he wished was to leave his
mind open to consider what that protection
was o be,

The fist Resolution was then, by leave,
withdrawn,

With reference to the second Resolution,

M-R. GRAET said, he thought that any
such Clauses as were referred 1o in it, would
be out of place in & law relating to sales of
estates for nrrears of revenue. "They would

properly form a separate law. He should
move that the words # and report upen” be

serted after the words * to consider,” and
that all the words after the words *“ arrears
of rent” be left out. This would have the
effect of instructing the Select Committee to
report upon the Petiton, and, if they should
think it expedient, to introduce the intended
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provisions @8 a separale and substantive
measure,

Mgr. CUBRIE observed that he had
intended to move an amendment in the
Resolution very similer to that proposed by
the Honorable Member who had just spoken.

Mgr. GRANT’'S amendments were save-
rally Eut, and agreed to, and the Resolution
was then passed. |

NOTICES OF MOTION,
Tue COMMANDER-IN-CHIEF gave

notice that he would, at the next Meeting of
the Council, move the first reading of & Bill
for the Conservancy of Cantonments.

Mg, CURRIE gave notice that, at the
next Meeting of the Council, he would move
for the introduction into the Bill * for the
conservancy and improvement of the Towns
of Calcutts, Madras, and Bombay, and the
several stations of the Settlement of Prince of
Wales’ Island, Singapore, and Malacca,” of
a new Section, authorizing the Commissioners
to acquire land adjoining new streets made
by them, and to let the same for building
purposes. .Also a new Section authorizing
the taking of fees for licenses,

Me. ALLEN gave notice that, on the
same day, he wouid move for the introduc-
tion into the above Bill of a Section regard-
ing registry of deaths.

Mg, ELIOTT gave notice that he would,
on the same day, move for the re-cominittal
of the same Bill and the Bill * for regulat-

ing the Police of the Towns of Calcutta,

Madars, and Bombay, and the several stations
of the Settlement of Prince of Wales' Island,
Singapore, and Malacea.”

ADJOURNMENT.

Sie JAMES COLVILE moved that,
Saturday next being the Queen’s Birth-day,
the Council adjourn until this-day . fortnight,

After some conversation-—-

Mz, CURRIE propesed that the Council
adjourn until Saturday next. The Police
and Conservancy Bills stood for re-committal,
and he thought that no unnecessary delay
should be allowed to occur in disposing of
them,

Mz. GRANT said, it was quite unusual
to meet for transacting business on ihe
Queen’s Birth-day, and he did not see why
the rule should be broken in this instance.

Mg, ELIOTT said, it was important
that the Police and Conservancy Bills should
be passed without delay. If the Council
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was not to meet on Saturday next, an earlier
day in the week might be named.

SiR JAMES COLVILE said this was
a quoestio ofiosa for him, since he mtended
to leave Calcutia for Penano before Saturday
next ; but he asreed with the Honomable
Member who bad just spoken in thinking
that the better course would be to adjourn
until that day fortnight.

Tae VICE-PRESIDENT said, for
urgent business, the Council - might meet
any day of the week ; but where there was

ne necessity for doing so, he apprehended |

that, as the papers necessary for Meetinga
could not be prepared before the latter part
of the week, it woull not meet except on the
regular day, I, therefore, the Council was
not to meet on the 24th, it would be mote
convenient to adjourn for a fortnight,

Mg, CURRIE’s amendment was nega-
fived.

Sin JAMES COLVILE'S motion was

carried, and the Councl adjourned accordingly,

Saturday, May 31, 1856.
Presex? :

The Honerblo J. A. Dorin, ¥ice Prerident, In the
Chair.

Hin Excallensy the Com- D. Eliott, Eaq.,
mander-in-Chief, C., Ales, Esq.

Hon, J. P, Grout, E. Currie, Esq., and

Hon. B. Pescock, Hon. Siz A, W. Buller,

MARRIAGE OF HINDOO WIDOWS,

THE CLERK presented a Ietition of
Inbabitants of Mymensing against the DBill
“ to remove all legal obstacles to the Marriage
of Hindoo Widows.”

Also a Petition of Inhabiiants of Ahmed-
nugaar in favor of the same Ill,

Mz. GRANT moved that these Petitions
be prnted.

Agreed to

Mui. GRANT presented the Report of
the Select Committee on the Bill,

CONSERVANCY OF MILITARY CAN-
TONMUNTS (BENGAL).

Trne COMMANDER-IN-CHIEF said,
it was lus duty to propose to the Council
a Bil “for the Conservancy of Military
Cantonments in the Presidency of Bengal,”

The Council was aware that, some months
ngo, a paper from the Quarter Master Ge-
neral of the Army had been transferred
from the BSupreme Government  the
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Council containing certain suggestions for
making proper Regulations for the Con-
servancy of Cantonments. YWhen he amiv-
ed in Calcutta, he had found that paper
on the teble of the Council; and he
had thought it his duty to request that it
might be transferred to him for considertion,
‘This had been done ; =nd it appeared to
him that it was desicable that some Rules
should be adopted for bringing all persons
residing within Cantonments under proper
suthority, The Council was aware that the
present Regulations provided that all persons
residing within Military Cantonments, should
be bound by them. They gave large

wers : amongst them, that of resuming
and, if recluired for public purposes ; of remov-
ing objectionable buildings ; and of ejectng
bad characters from the Cantonments.

It was considered that these were fit powers
tovestin the Officer Commanding the Station.
‘They were also empowered to mzeke othct
Regulations for the Conservancy of the CAn-
tonments. ‘The power of Ejettiun was !ﬂ.}h"’
ject to the approval of the Commander-in~
Chief. Fines for some few breaches of
discipline were also imposed. But it ap-
peared necessary that some more stringeat
Rules should be introduced for enforcing
measures of Conservancy within Cantonments.
The Quarter Master General stated the
following to be the reasons pgiven by the
late Commander-in-Chief of the Indian Avmy
for submitting these Repulations for the
sanction of the Supremo (overnment i—

“ The Local Conservancy rules proposed for
gencral adoption, in paragraphs 4 to 9 incla-
Bive, are motre or less in foree now nt many
Stations ; but, toensura uniformity end their
nulhoritntive promulgation, they are embodied
in these Regulatioms, sa there is nothing in
them that ali residents should not be bound to
abide by, or that interfere with their present
rights and privileges according to Government
standing orders.”

In another paragraph, he said :—

“ Soma siringent messurea had long been
raquired to force house proprietors, especislly
non-Military ones, to comply with Conservancy
and other similar rules, to which hitharto they
had in many Stations offered n pertinacious,
though passive resistance ; and Local Autho-
rities have felt themselves powerless, and
withuut the means of enforcing obedience,
The more siringent the measurc, the lesa

rohability thers will be of any necessity for

aving recourse to it ; and unless a general
Regulativn is laid down, with the sanction of
Governmen:, and Commanding Officers be
empowered to exact obedience to it, residenta
pay little or no aftention to loesl orders om

these subjects, savo when it suits their con-
venience tg do so."



