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to the Bengal Ooremment It was 90 long 
since he had written that he did not pre
cisely remember whether he had made any 
suggestion respecting it j but he rather 
thought that he had proposed that the atten
tion of the Bo&rd of Keveime should he 
drawn to the objections which he had raised ; 
and he was under the impression tliat the 
substance of Ina Minute had been sent to 
the Bengal Government

M r . CUKBIE’S motion was pu t, and 
agreed to.

NOTICE OF MOTtOK.

M r, E L IO T T  gave notice that he would, 
oji Saturday next, move the first reading of 
a Bill to amend Act X X III  of 1854*

* MESSKNaEU.

Mr, CU RRIE moved that Mr, Grant 
be requested to carry the Bill “ to ameni 
Act No, X I of 1849 and Act No, X IX  of 
1052" to the Moat Koble the Governor 
General for his assent.

Agreed to*
Ma, ALLEN moved that Mr. Grant be 

requested to carry the BiU to prevent the 
luscious or wanton destruction of Cattle" to 
the Moat Noble the Governor General for 
his assent 

Agreed to*

NOTICE OF MOTION-1

Ma. PEACOCK gave notice that he 
would, on Saturday next, move for a Com
mittee of the whole Council on the Bill 

for granting exclusive privileges to Inven
tors.**

The Council adjourned.

Saiurfk^t Fehruary 9, 1856* 
P r e s e n t  :

Tbe HoEwnbL^ J .  A . DoriUf Vice P re fid n ty  in the
Chftir*

H. E , the Commandor^ D- Eliott, Esq,, 
ia.Chief, C. ALbtif Eaq.^

K dq. General Low, P , W, LeGeyt, Esq,,
Hon, F* Granti E* Carrie  ̂ u d
Hoa« B- P^acodcf Hoa, Sir A, BuUerf

T 'h e  c l e r k  presented to the Council 
the folloiving Petitions

MAKRIAGE OF HINDOO WIDOWS.

A  Petition, signed by 44 Nadve Inhabi
tants of Calcutta, praying for the insertion of 
a Marriage Registration Clause in the BlI) " to

Mr. Peacock

remove at! legal obstacles to the Marriage of 
Hindoo Widows,”

Also a Petition from certain Native In
habitants of Bengal, praying for the passing 
of a genera) Marrisge Act, a drafi of which 
accompanied the Petition, in lieu of the above
Bill.

Mr, L kG EY T  moved that the above 
Petitions be referred to the Select Committee 
on the Bill*

Agreed to.

MESSAGES FROM THE GOVERNOR 
GENERAL. .

The following Message from the Most 
Noble the Governor General was brought by 
Mr* Peecockj and read :—

MESSAGE No. 66.

The Governor General informs the Le
gislative Council that he has given his assent 
to the Bill which was paas^ by them Oil 
tbe 26th January 1856, entitled ^*a Bill to 
enable MsgistFates and certain other Officers 
to take cognizance of certain offences with
out re4]uiring a written complaint,"

By Order of the Most Noble the Gover
nor General,

CECIL BEADON,
Secrttary to the o f India.

F o r t  W il l ia m , 1 
The 4£A Fd^ruaty 1856. f

The following Messages from the Most 
Noble the Governor General were brought 
by Mr. GianI, and read ;—

MESSAGE N a 67*

The Governor General informs the Le
gislative Council that he lias given his assent 
to tbe Bill which was passed by them on 
the 2nd February 1856, entitled ** a Bill to 
amend Act No, X I of 1849 and Act No, 
X IX  of 1852*”

By Order of the Mo»t Noble the Gover
nor General*

CECIL BEADON, 
Setrttary to the Govt^ o f India.

F o r t  W il l ia h ,
The %ik F d ^ a r y  18^6,

MBSSAGE No. 66.

The Governor General informs the Le
gislative Council that he has given hia assent
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to the Bill which was passnl by tliem on 
the *2nd Febru&ry ] 8^6, eatitkd a Bill 
to prevent the malicious or wauton destruc
tion of Cattle.’*

CECIL BEADON, 
Secretary to the Goct &f Indki.

F o r t  W il l ia w ,
The bth February 1856,

LIGHTING OF CALCUTTA,

Mr, CURRTE presented the Report of 
the ScJecC CommLtt«e on tli« Uill to provide 
for the better lighting of the Town of Cal
cutta.” In doing so> he said that the SeWt 
Committee did not recommend that ihifl Bill 
should be proceeded with ; not that itiey con
sidered tfiat the idea of gas Jightitig should 
be abandoned^on the contrary, iltey were of 
o|nnj6n tfiat this improvement should be ex^ 
tciidcdj on a moderate Mie^ to alt tbe 
portant thoroughfares of the town. Bat they 
thought that other and more urgent wants of 
the town should be simultaneously provided 
for; and tlkey had suggested the means by 
which this might be eHucted* The lighting 
question thus became a branch of the gene
ral subject of municipal taxation  ̂ which was 
now un<ler the t^nstaeration of another Sê - 
Uct Committee, in connexion witli the pro
posed revision of Act X of 1852, The 
Select Committee on the Bill, therefore, re
commended that their Report should be 
referred to that Committee, in order that 
provisions of the kiiKl which they }iad sug
gested should be introduced into the new 
Municipal BilL As soon as the Report 
should be printed, he should have the honor 
of making & motion to that effect.

OUTRAGES IN MALABAK.

Mr* E L IO T T  said̂ t he had now to sub- 
mtt to the Council a Bill " to give effect t<? 
Act X X lI i  of 18^4 from the time of its 
promulgation in the district of Malabar*^

The Council wouhl remember that this 
Act was passed towards the end of 1854, in 
consequence of an urgent representation 
from the Government of Madras of the ina
dequacy of the general law for the suppress 
sion of the murderous outrages which had 
frequently been committed in Malabar by 
people professing the Maliommedan religion  ̂
of the class called Moplahfi> against inhabi
tants of the district of other claasea and 
difierent (ahh*

VOL* If.— FART r.

It would be ill recollection that these out
breaks had become progressively more san
guinary, Greater numbers had joined in 
them. It had become necessary to employ 
larger bodies of troops, and to call in tlio 
assistance of European soldiers to overconit? 
them* At tlie begiiming of 1852, an out
break occurred in all respects more de|>lorablo 
and formidable than any whicfi had preceded 
it. In this outbreak, numbers of men, womeji, 
and cliifdren—even in ^ ts —were I ndiscri mi
nutely massacred*

Ttie Government then sent a special Com- 
mtsnoner into tlie province to search out tho 
radical causes of tnesc disturbatices, and to 
consider the best mode of patting down tht» 
eviL The Commissioner, after a most miniUe 
investigation, declared his conviction that tlie 
true iiHientlve to all these outbreaks had been 
the most dccided fanaticism ; pointing out 
that the victimSj or designed victims, had been 
all Hindoos, and their slayers, or intended 
sEayers, all Moptahs, who had engaged in theso 
atrocious outrages with the avowed desi^ of 
sacrificing their own lives as martyrs for tlteic 
faith, in mortal conAict witli Kafirs, under tho 
superstitious belief that thereby they would 
gain admission to Paradise. The Commis
sioner ascribed the development of the fa- 
naticol spirit among the Moptahs to the evil 
influence of their Tungala or high priests^ - 
especially of one called tlie Tarramul Tungal, 
whose residence was at Tervovengudy. In 
the full belief that this Tungal had undoubt
edly been accessory to the aggravated out
rage committed at the beginning of 1852, 
the Government, on the recommendation of 
the Ma^strate of MaUbar, Mr. Conolly, had 
given him the alternative of withdrawing from 
the country, or of being arrested and detaiued 
as a State priaoner, u ^ e r the provisions of 
Kegulation IX of 1819.

Mr. Conolfy, with difficulty, constrained 
him to quit the country, but not til) very great 
danger had been incurred by the tumultuous 
assembling of thousands of Mo|>lahs on his 
behalf ; and then only by positive intimation 
that, if blood was sh ^  on his account in a 
conflict between the excited MopTahs aiul tlie 
troops  ̂ it would be visited on his head.

The Commissjoner, however, was of opi-» 
nion that the departure of the Tungal had 
not given a deal li* blow to the <lnngeroiM 
spirit which he had so greatly contributed ta 
excite among the Mopkhs ; and what he 
(Mr. Eliott) should presently relate would, 
too clearly prove (hot he was rigliL

Having thus brit?fly reminded the Coun
cil of the ciicumstonces which had led lo the

* *
C
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passing of Act X X lII  of 1854} he would 
now run over its chief proviBioiift.

First, It made the property of Moplahacoti- 
victed of outrages of the uature described Id 
it, aud of all peraong who should procure or 
promote such outTBges, liable to forfeiture ; 
and aa experience had proved that the actora 
in such outrages would not gufTer themselves 
to he taken alive, bo that they might be 
brought to trialf it further provided that the 
property of Moplahs who. Imping committed 
such offences, sitould be killed in resistaEiee 
to persons having lawful authority to appre
hend lhem» s}iould likewise be liable to 
forfeiture.

Again, it provided tliat Government might 
deal with persons charged witli, or suspected 
of an intention to commit an oSence punish
able under the Act, either by conduiiig them  ̂
under Ecgulation I I  of 1819 of the Madras 
Code, or by bringing them to trial under Act 
V o f 184J.

And lastly, it authorued the infliction of 
fines upou the MopUh inhabitants of the 
Unuhum or village  ̂ to vrhLcli the perpetra*- 
tors of such an outrage should be found to 
belong, or in which they should luive been 
resident at the time of committing it.

These provinions, the Governor in Council 
of Madras wa3 empowered to put into opera
tion whenever he should see fit, by a pro
clamation published in the f o r t  SL Georffe 
Gaseite*

The Act was passed on tlieSSth October 
1854 ; and as soon as it was received in 
MolaboTj extraordinary pains were taken to 
pronmlgate it, and make its provisions and 
|>enalties universally known and understood, 
particularly by the Moplahs. It appeared, 
by a Circular Order of the Magistrate^ dated 
30th December 1854, that the Act was sent 
to all the Umahum officers to be published 
in every Umshum by beat of tom-tom, for 
the information of all the people, and was 
onlered to be reail at all the fa|r% bazarSj 
and other places of puUic resort, in order 
tJiat all the iiiliabttaMts of Malabar, and espe
cially the Moplahs, should bo fully acquaint
ed with and ui^dcrstaiid its enactments, and 
the penalties contained therein.

The local officers were enjoined to com
municate the Act especially to tl^ Moplahs ; 
and the Di vision Officers were directed, 
when they went on circuit to the Umshums, 
to enquire carefully if there were any people 
who had not heard of the Act^

The Council would perceive presently why 
he laid so much Btrass on the manner in 
vrhich the Act was promulgated in Malabar,

Mr, ElwH

After its promulgation, there was quiet for 
a time, but it did not last long* Before many 
months hod passed  ̂ on the 11th September 
1855, Mr, Conolly, the Collector and Ma
gistrate, ivas brutally murdered in his own 
house by a party of Moplahs. The mu> 
derers, five in number, were pursued, and, 
having been overtaken by. a military force, 
European os usual, called out in aid of the 
Police, were killed in open reastance to them 
on the 17th September,

As soon as information was received of 
this audacious and heinous outrage, by which 
the Chief Officer of the district was cut off, 
the Governor of Madras issued a proclama
tion̂  under date the 18th September, declar
ing the whole province of Malabar to be 
subject to the o|KTBtion of the Act; and, 
under the impression that, by virtue of tlie 
proclamation, all olfenCes perpetrated after its 
promulgation were brought within its scope, 
they ordered the local officers to proceed un
der its provisions against all persona wIm> 
might be discovered to have been Implicated 
in the assassination of Mr. Conolly.

The most active measures were taken for 
this purpose; and information having been 
obtained which implicated a great many per
sons aî  accessories before or after the fac^ 
proceedings were instituted with a view to tike 
application of the Act against them^

In the course of this enquiry it was clear
ly ascertained that the object of the attack 
upon Mr. Conolly was to inflict vengeance 
on him for the part he had taken in the ba
nishment of the Tunĝ aJ to which he had 
already adverted. “ The murderers,” said 
Mr- Collett, the Joint Mi^strate, in more 
than one place declared this to be their 
motive," “ It is now dear,” he observed,

“ Thatt from an early dfttc, they shaped their 
pr«!e«djTiga with a view to this end. I t  is from 
the knowledge that they were p i t o  retali
ate upon the piirhon uf the Chiof Officer of Go
vernment for tilts o(T(Misiife moasurG^ that tbeir 
casle peoplfl generally conspired together to aid 
them, and preserved their secret inviolate, 
thouj^h it was literally known to scores, includ
ing au(] children.”

He might here mention that, but shortly 
before this fatal eveut, Mr. Conolly had re
ceived a communicatioa from Captain Harris 
the late Resident at Aden, ^warning him to 
been his g îard, as, from infonnation tliat 
had been sent to him from Arabia, he appre
hended that the Tungal was plottiug some 
mischief against him. It seemed prowr liere 
to remark that the direction ithich tliis fast 
outrage had taken against the principal Officer 
of Govenuneiit̂ was an entirely n&w feature



37 Malabar Ouiraffes [F^nnrART 9, 1856*] PfcvetUioti BUL 38

in these crimes. The Government, in i\w 
Minute of Consultation, uiuler date 23rd 
Augtist, made tlie obsenr&tious wlucL he beg
ged leave to read :—

I f  there is one point moro pocnltarl v atrik-
and of more marked Big^illoanc« tin an an

other in e If try  record of these Moplah outrages, 
U is the entire nbs«nco vf lU-rvelin^ tuivitrd^ 
the Govcmmentor its Of!iceri$, AUh<^u^h the 
GDVurnmeut \ s  noccs:iftri]y ‘ Kaiir/ and its 
nffitMjrs i h v  same in the eyps of every Li^nttod 
MahomeOon; neither in the proceedings yf the 
funatic^^t Dor of i h * t s c  who cneoura^cd them) is 
there an j trace of ill-wJlL Co tbo (iuverument, 
nor the rmmtical spirit boon iri any instance 
directed n ^ in s t tb tir  officora. The Right llo- 
norftblo thu Goremor iq Council believes thia to 
have arisen from that perfect jiLStice which lias 
bceo dealt out to n^ll^onista of all creedSf tu 
lhat wise and ju st neutrfl.lity 'ohjiorved, which 
leaves every Hindoo and . Mahometlan at full 
liberty, so long he doe* not interfere directlj^ 
with oihera, to follow the teneta and dogmas of 
bî  Ow'n faith,̂ *

The fir t̂ step token to enforce the Act, was 
an application from the Magistrate to the 
Se5sio[i CkHirt ia declare the forfi îture of the 
property of the Moplahs, who were killed in 
conflict with the troops on the 17tli Septem
ber* Oil ft reference to tbe Fouadaree Adaw- 
lutf tlial Cour^ observing that the ptoola- 
oialioD bore date ttie IStli jSeptember, ê nprefia- 
eil a doubt whetlier the property could Legally 
be confiscated under the provisions of an Act 
not in operatioD at the time ttieee men were 
killed m resisting the Authorities* Upon 
being apprised of thi^ doubt, the Government 
^^sulted thp Government Fleoider (Mr. 
Korton, a Barrister of tlie Supreme Court,) ou 
the subject; and, being adviaed by him that 
none of the provisions of the Act could be 
enforced in respect to ofTences committed be
fore the date of the proclamationt they direct
ed the Magistrate to relinquish all furtlier 
measures under Act X X III of 18^4, against 
t]ie estates of the murderers, or against thost; 
wlio were privy to, or abetted tJie murder of 
Mr* Conolly,

But having afterwards received remon- 
strancca from the Magistrate and Joint Ma
gistrate agaiust any retrocession, and being 
convinced by tlie representations contained 
therein, that it would be of dangerous conse- 
queitce to recede after the determination 
which had been so strongly declared of pro* 
secuttng to the utmost all periuii]  ̂ who were 
accessory to the murder of Mr. ConoUy, ojkd 
beiicvicig that a due regard to the ĵeace of 
i\\e country, and the safety of tlie public 
ofKcers employed in it, imperatively demand
ed ttiat tiie original intention of |nitttng the 
Act m forcc against all implicated iii lliar

heinous crime, should be carried out to its 
full extent, they had called upon him to 
move the Legislative Council to pasG an Act 
to throw back tlie operation of Act X X III 
of l8o4, in such a manner as would admit 
of its reaching all concerned.

The letters of the Magistrate and Joint 
Magistrate of Malabar, and tlie Minutes of 
the Governor and the Members of Council 
upon them, had satiated his mind that the 
only safe course, in the present critical state 
of Malabar, was to give effect to Act XX111 
of 1854 from the time of its proinnlga- 
tion, instead of from the date of the proclama
tion ; and he hoped that the perusal of tfiose 
papers would equally satisfy the Members of 
this Council of the expedierkcy of tliis course.

He would here particularly call attentioi) 
to the new feature which distinguislted this 
last outrage— namely, ita direction against 
the Chief Officer of Government which he 
had already adverted to ; and he would 
mention that other officera had received 
menaces from which they apprehended their 
lives to be in jeopardy. He would point to 
tlie statement of Mr* Collett, that the em
ployment of an able and zealous native officer 
in the duty of conducting tlie prosecution of 
oifenders against the Act, as suggested by 
by him, would inevitably eapose him to great 
personal danger..

What he had already said of tlie eitraor- 
dinary care with which the Act  ̂ as soon as 
it was received in Malabar, had been publish* 
ed and promulgated throughout every Um- 
shum of the District, and the pains takeu that 
its provisions and penalties should be made 
fully known to the Moplahs to whom it was 
specially applicable, and to the people of all 
otlier classes inhabiting the District, with the 
strong and confident assertion of the Joint 
Magistrate, that every inhabitant of the l>is' 
Crtct was full  ̂ persuaded and convinced that 
the Act was in operation from the time of its 
promulgation, &ik1 ttiat whoever should act in 
defiance of its provisions would certainly in
cur the penalties therein denouciced, seetned 
to him to obviate the objections which, ou 
principle, attached to an p o s t  f a c t o  law, 
giving, as he thought^ full assnrajice tliat, if 
the law was enforml, the operation of it 
would take no man by surprise ; and that 
whoever should be dealt with under its pro
visions, would be dealt with just as he was 
fiilly conscious he was liable to be dealt with 
when he committed the act by which he was 
brought within its scope^

Ue proposetl that Act X X IU  of lS.'i4 
should effect frointlu: 1st M w b
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as a (laic before which tliere wa  ̂ a moral 
c<;rtainty tliat the Act was fully promulgated 
throughout the DiKtrict.

Before concluding he might obs^rre thfat̂  
though he hatt thought it proper to confine 
llie Bill Blnctly to tfie oh ect poposed by 
the Government of M^ras;, it had Bi'ruck 
him that one provision of Act X X IU  of 
1^54 required consideration with a vievî  to 
amendment. I t was that which Nmite<l the 
operation of the Act to ofTences committed 
by Moplalis against persons of any other 
claJ53, This included alt persons  ̂ Officers of 
Government, as well otliera, who were not 
Wopiahs, But he apprehended it would not 
include murderous outrages by Moplaba 
against IVloplaha. Now, the probability of 
^ch  outrages was made very apparent by the 
present papers. I t was the dread of th« 
vengeance of the Moplah tribe which, it was 
stated, rendered it extremely likely that pro
secutions in tl ê Courts against the Moplaba 
implicated in the murder of Mr* Conolly, would 
fai, the witnesses being chiefly Moplahsj who 
would not dare to stand to their evidence in 
open Court in the presence and liearing of 
people of the class by whom they would be 
regarded as traitors for giving witness against 
Mop?ahs. There were also Moplah Officers 
~ a  Tehsildar^ and others—who stood pecu
liarly exposed to danger from the fanatical 
fury of ilieir class fellows, if they did their 
duty. If it should be thought advkable to 
extend the Act so as to include c'fTences of 
the nature cotttemplated in the 2nd Section 
committed by Moptalis agaiikst Moplahs^ an 
amendment could be itiCr^uced into the Bit! 
when it was in Committee,

There was anotlier provision to which he 
would call attention* It was tliat contained in 
Section VI of the Act for the punishment of 
any person who, having undertaken, in con
sideration of the suspension of proceedings 
against him under the Act, to depart from In
dia, sliould return without permission. This 
provision had reference to ibe case of the Tun- 
gal of whom he ha<l already spoken. But be 
apprehended it would not apply to himself jf 
be should return, as he had often threatened 
to do ; because his departure took place long 
before the passing of tlie Act. As the return 
of that person would be in the highest degree 
dangerous, he ^Mr. EHott) should have been 
incUned (q think it necessary lo amend the 
provision so to make it applicable to his 
case, but for the strong opinion be entertain
ed that the Governmer^t had power lo deal 
%vith the case under Regulation I I  of 

of the Madras Cod̂ f, which autho-

M f \  K i i u l t

rised them to place such a person in con* 
finement when leasons of State policy 
should appear to Uicm to render such a pro-̂  
ceeding necessary  ̂ and rea&onB of State policy 
would certainly not be wanting to warrant 
such a course against the TungaL In point 
of fact, on a former occasion, when the Tun- 
ga] sent emissaries into Malabar who gave 
out that they were his precursors  ̂aiui that 
be would bimaelf shortly follow them, the 
Government resolved to act under tiiat Regu
lation, and issued warrants for the apprehen
sion of the Xungal wherever he should appear, 
the knowledge of winch alone  ̂it was beiieved, 
prevented his advenL

With these explanations, he had the honor 
to move that the Bill which he now prcseuted 
be read a first time^

ABKASEE HEVEKUE (BENGAL).

Mu. CU RRIE moved the second read
ing of the Bill to consolidate and amend 
the I^w relating to the Abkarce Revenue In 
the Presidency of Fort William in Bengal."

Mr* ALLEN said̂  he wished to offer a 
few observations upon the Bill—not that he 
meant to oppose the second reading, for he 
thought that no one could regret that a 
measure had been brought In to consolidate 
the law relating to the Abkaree Revenue in 
Bengal ; but there was an important princi
ple contained in the Bill to which he did 
object, and which he thought it right to 
notice at this time* The principle in the 
Bill to which he objected was that u[k>ii 
which all persons accused of offending against 
the Kxcise Laws were to be tried, not by 
MftgistrateSj but by Collectors of the Land 
Revenue in charge of the Kxcise, or by 
Superintendents of Abkaree, This seemed 
to him to involve the principle titat a man 
might be prosecutor and judge in his own 
case< He fully conceded that the present 
Law admitted of persons accused being tried 
by Excise Officers \ but this Bill was de
signed, not only to consolidate the present 
Law, but also to amend i t ; and if the prin
ciple to which he referred was wrong, the 
Legislature ought to correct it when amend
ing the Law.

More than that, this Bill wentfartlier than 
the present Law in several respects. As one 
instance of this, he would quote the follow
ing paragraph from tlie Statement of Objects 
and Reasons which the Honorable Mem
ber for Bengal had annexed to his B ill;—

** The imprisonment which may be awarded 
under the present X*w, whether as a



41 Abkaree ta r n  CotaoluUion [F e b r u a r y  9, 1866.] and AtiMndment Bill. 42

puniftbmeDt or ia def«uU of p a r e n t  of fine, is 
im pm onm cnt In the Civil JtiiL By the iSult 
IjawE ,̂ smitg^ling Is punisheU by imprisotimeat 
in  the Cnmiuol Ja il i  »ncl ofTenders against the 
S ir» U  AbkiLr«e Act may bo puniahtMl with i m . -  

priaonitieDt with Iftbor. I t  jicema toina^th«C> 
under the roTlsed Iaw , persons seatenoed to im-
S rliwqment ahotUd be confined jn tho CriminAl

5Lil"
Without enteting into the question wfie* 

th«r, vvheti impnsoEiment waa awardeil in 
default of 4 money penalty, it wâ s rt^ht to 
confine (be oflVnder in a Cnmmal Jail, he 
objected to (be prorbion in tbe BiJI a3 going 
fflrtficr tfian the present Law went,

Tfie Honontbfe Member refeited to the 
Straits Abkaree Act aa making offenders 
£igailist its provisions liable to impnaonmenc 
with hard labor, Bnt tbat Act sent Bucb of- 
fendcn to Justices of the Peace for tria?, and 
not to farnieTs of Abkaree duties or Collectors 
of Land Revenue. The Honorable Member 
bI») £aid that, by the Salt Law a, smuggling 
was ptinished by im prison tnei it in tbe Crin înal 
JaiL But that punishment} in the Nortli- 
Westem Provinces at least, was awarded by 

' Magistrates, and not by & lt (Mcers. He 
thought the provision ui the Salt Lciw relat
ing to the North-We^jiem Provinces, wbich 
sent offenders to Magistrates itislead of to Salt 
Officers for trial, a very wise one. He bad 
had considerable experience of prosecutions 
for smuggling under the Salt Law, and had 
found that Salt Officers were often too eager for 
the conviction of the accused—too apt to be 
iiiRuenccd by a bias in favor of their own 
subordinates, and against the persons accused  ̂

But this Bill went farther than the pre
sent Law, not only in the respect tbat it 
made offences against its provisions liable to 
imprisonment in the Criminal instead of tbe 
Civil Jail, and to imprisonment with labor 
instead of without labor ; it atso went far* 
ther tiian the present Law in this respect— 
tbat, whereas by Act X X V  of 1840, the 
utmost extent of pimishment that could be 
awarded by Superintendents of Abkaree was 
a fine of Rupees 200, or imprisonment for 
three months, the punishment that might be 
awarded by those Officers mider this Btll 
w'a.H a fine of Rupees 1,000, or impHsoninent 
for six months^

Another point in which the Bill went 
farther than the present Law was, tbat it 
vest̂ d̂ the power of awanlmg the highest 
money penalty oF Rupees 1,000, allowed 
by it in the case of distilleries worked after 
tbe European method, in Collectors of Land 
Revenue, whereas by Regulation I I  of 1802 
aJI s îch penalties and forfeitures must be 
adjudged by Magisirates* .

It might be said, as tft the North-Western 
Provinces, that the Collector and Magistrate 
there were the same person ; and that rfiere- 
fore, if penalties for offences against the Ex* 
cise Laws were ostensibly awarded by the Ma
gistrate, they were, in point of fact, awarded 
by the Collector, But the objection would be 
more specious than real̂ —'for two reasons. 
The Abkareq Revenue was collected in I he 
Bengal Presidency in two modes ; one by 
letting out to farmers ̂ e  collection of Abkaree 
duties ; and the other by the collection of 
Abkaree duties by tbe Government CoJlec
tors of Revenue themselves. The former 
was the plan that was generally adopted in 
the North-Weateri* PWtvinceSj and the latter 
in the Lower Provlocea of Bengal. Conse
quently, the person prosectiting under the 
£xcise Law in the Kortb^Westem Pro
vinceŝ  was generally not a Government Re
venue Collector, but a farmer, whose object 
aJone it was to stop smuggling. This was 
one reason  ̂ Another reason waŝ  that the 
Excise Revenue in tbe North-Western Pro
vinces was generally made over to Uncove
nanted Deputy Collectors ; and an Officer 
entrusted with tbe Abkaree management of 
a I>istrict was not intrusted with a Criminal 
Jurisdiction in it. I t might be saidj too, ' 
that, in England, offences against the IDxcise 
Laws were adjudicated by Commisaioners of 
Excise, and by Officers wlio had the manage 
ment of Excise ; and for tbat reason, he 
supposed Johnson bad defined Excise to be 

a hateful tax levied upon commoditiee, end 
adjudged, not by the common judges of pro
perty, but wretches iiired by those to whom 
excise is paid." But since Johnson's time, 
different Laws had been passed, uking away 
power from the Excise Commissioners, Seve
ral years ago, Magistrates had been given a 
concurrent jurisdiction ; and more lately, the 
Excise Commissioner bad been entrusted 
with other duties, till, at last, their very name 
had been taken away, and they were more 
like the BoanI of Revenue in Calcutta tlian 
a Collector in the interior.

It waa not the original praetice in this 
eountiy to make over tbese offeitders to 
Collectors of Land Revenue^ Up to the 
{kaseing of Regulation X  of 1813, all offences 
against the Abkaree Laws were adjudicated 
by Magistrates ; but in 18)3^ the work 
of the Magistrates had increased very con
siderably ; and in those days  ̂ most of the 
Magistrates were also Civil Judges who had 
all the original Civil cases of tho district ; and 
he presumed that it was foun<l that they had 
not time to adjudicate cases under tbe Excisc
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Law, and tbat case* could be more speedily 
diaj)OSed of by Collectora of Land Revenue, 
than by the overworked Magtslrates who 
tlieii existed* In the Presidency of Madras, 
under liegiilatton I  of 1820, all Abkaree 
ofTejices were tried by Judges having crimi
nal jurisdictionj and by Magistratea, In 
Calcutta itselfj a!ao, all such cases were, by 
Act XI of 1849, made over to Magistrates 
for trioL He, therefore, could see do reason 
wliy tl)ie same course should not be pursued 
in the Mofussil of Bengal, as that which 
wa  ̂pursued in the Mofussil of Madra% and 
in Calcutta. ' .

As he bad satd beforci it was not Itis 
intention to oppose tlie second reailing of 
the Bill ; but he^liad thought it right to 
draw the Honorable Member^s attention  ̂ at 
the present stage, to those provisions con
tained in it which appeared to him to be 
open to objection.

M il C U H lilE  said, aa tb^ Honorable 
Member did not mean to oppose the second 
reading of the Bill, he shouiid day but a very 
few words in reply.

In preparing this Bi]}, the principle wluch 
he had follow^^ and which he thought ought 
always to be followed in cases of this kind, 
was to retain those provisions of the existing 
Law which had been found to work well, 
and to make alterations only where experi
ence had shown alterations to be necessary 
or desirable* Acting upon that principle, 
it certeinljr had not occurred to him to make 
the alteration advocated by the Honorable 
Member. For more than forty yeara  ̂ the 
trial of Excise cases had been vested in the 
Collectors* He liad never beard any objection 
to this practice ; and if any such objections 
had been taken  ̂ from the position which he 
had held he must have heard of them.

Then, he did not think that the principle 
involved coutd be generally considered ob
jectionable. Only two or three years ago, 
when an Act was passed for improving the 
Abkaree Law of Bombay, the ,i^judicatJon 
of Excise cases by Collectors of Revenue 
was maintained and extended. If there were 
any real objection to the cxerci^ of that 
power by such officers on the score of prin- 
ciplcj he supposed that it would not then 
have escaped the consideration of the legis
lature. This practice of adjudicatioii of Ex
cise cases by Collectors was consistent witli 
the Law relating to other Bubjects. In the 
Salt Department, cases of smuggling had, for 
the last tliirty-fivc years at lea:^ bê n̂ adja- 
dicated by officers uf tliat Department; atid 
in the Sea Customs  ̂ iu like maiuier, cuufis-

iVr, Alien

cations were adjudged by the Board of Re
venue on the Report of the Collector. It 
was true that, iu Calcutta^ Abkaree cases 
were tried by tlie Magistrate ; but the cir
cumstances of a Presidency town were alto
gether different from those of Mofussil Dis
tricts ; and in Calcutta, previous to 1349) 
the whole charge of the Abkaree had been 

"in the hands of one of the Magistrates,
The Honorable Member had referred to 

the Salt aj)d Frontier Customs Act of tlie 
North ■'Western Provinces as another instance 
in favor of his view of the question. He 
(Mr* Currie) thought that one reason why 
the Legislature bad made Customs cases inO'
the North-Western Provinces triable by 
Magistrates, might possibly have been that 
there was not a superior officer of Customs 
in each District, He did not know whether 
tliat was really the reason ; but it occurred 
to lum at tlie moment as a probable oue,  ̂
Tlie A tt referred tô  however, did not 
appear to him to be consistent with itselt 
According to his recollection, confiscations 
were adjudged by the Revenue Authorities; 
while the penalties of fine or impriBonment 
were, as the Honorable Member had said, 
adjuilged by Magistrates. Woŵ  if it was 
rig lit that fines should be adjudged by Ma
gistrates, it was eaually right tliat confisca
tions should be ac judged by Magistrates 
too. He himself did not piu t̂icipate in the 
sentiment which tlte Honorable Member had 
expressed on this subject, and supported by 
a quotation from Dr, Johnsoii, If that 
sentiment was carried out to its fall extent  ̂
it would apply equally to tlie decision of sum
mary suits for rent by a Collector—at least, 
in tliose parts of tlie Country where peremp
tory saJc was not the ordiiiary knode of cn̂ - 
forcing payment—since it might be sold to 
be the interest of tjie Collector to get in the 
Revenue as speedily as possiblej and therC’ 
fore to put it in the power of the Zemindar tô  
enforce payment of the rent from which that 
Revenue was drawn. Tl»e Collector was as 
much an interested party in the one case as 
in the other. He (Mr* C r̂ri^e) did not, how
ever, think tliat many persons would be dis
posed to regard Dr. Johnson^s deitnitiou as 
applicable to our Collectors.

Another point upon which the Honorable 
Member had remarked, was the substitution 
of the criminal for the civil jail. In making 
that alteration  ̂ he (Mr. Currie) hail followed 
the course wliicli had been adopted in the Salt 
Lkpartment. Formerly, smuggJing of salt 
was punishable, in default of |>aymentof tine, 
by imprisoament iii tbe civil j<m. Ilut wbv)i
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the SaTt Law was revised in 1838, that was 
change*], and imprisonment in the critniiial 

was substituted* H e himself thought 
that this was nghL W hen imprisonment for 
a certain Ueftiute p&noJ was adjiulg«d i n  

ccHnmutation of & fine, the imprisontiient 
became a  specific penally : it was not in the 
nature of impHsonmeiit for d e b t ; and he, 
therefoTc, did not see why the person con
victed should be confined in the'debtor^a jail.
. The Honorable Member had alao eaid that 

the Bill would give extended powers to Su
perintendents of Abkaree, In point of fact̂  
howeFer, 'Snperinteiadents of Abkaree did 
not nowr exist/ The Abkaree Revenue was 
every where administered by Collectors* The 
Dill did» indeed, provide far the appointment 
of special officers if, at any fature time, the 
Government should think euch a measure 
iieceasary ; but it was to be presumed that, 
if Buch appointmeAta were made, the Govern
ment WDuid take -carê  that the persons ap
pointed would be duty quaJified to exercise 
the powers conferred by the A ct

Map CURRIE'S nuition was tlien earned, 
and the BJi read a second time*

PATENTS FOB INVENTIONa

On the Order of the Day for a Commit
tee of the whole Council on the BiJl for 
granting e t̂clustve privileges to luventors'^ 
being read—

Mr« PKACOCK! said, before movinĝ  
tTiat the Council should resolve itself Into a 
Committee, he thought it would 1>e conve
nient if lie stated brieBy the principal alter
ations which ha<l been recommend^ by the 
Select ComnuLleOt and tbe objecta and rea- 
£OiTs for which they liad recommended them.

The Select Committee hod alien lively and 
anxiously considered the Bil), and the several 
communications which had been received 
legarding it ;"and they had Dndeavonred, as 
far as they pos^bly could, having regard to 
the interests of the Public iu general, to give 
to an Inventor, as a reward for his ingenuity, 
skill, and hibor, an exclusive privilege v̂liich 
von id be productive of red benefit, instead 
of being.1 aj was too frecjuently the case, a 
iource of anxiety, Kligationj and expense. 

The first material alteratioa wnich the 
Select Committee recommended was, the 
omission of the words “ and useful” with 
regard to the invention* As the Bill origi* 
nally stood, it was re<{uired that the invention 
should be " new and useful,” As far as 
he WAS aware, there was but one ground 
upon which it waa aeoessary to retain the

word useful.** In England, the want of 
utility might be set ttp either as a ground 
for CAncelling a patent, or as a dcfence to an 
action for an iufnngemenl But if an invention 
were not useful, there could be no great 
injury to the Public in allowing the inventor 
to hare the exclusive privilege of using it \ 
nor, as a general rule, could there be any 
valid reason for allowing a person who in
fringed the patent to defend himself u{>on 
the ground that the invention was not useful, 
the very fact of his using it showiiig tliat he 
did not consider it useless. There was, 
however, one case in wliich an exclusive 
privilege in a useless invention might be 
mjuriaus to the Public; A man might obtain 
a patent for an invention which was not 
useful: some one else might invent an 
improvement which would make it useful, 
and obtain a patent for the improvement.. 
The ori^nal Inventor could not use the 
improvement, or grant licenses to others to 
use it j and the Improver would be ex
cluded from luing the original invention, 
and making it useful by means of hia own 
improvement. In such a case, the first pa
tent might be injurious to the PubKci» Such 
coses did not usually occur; but if any should 
occur, it would be met by the 16lh Section 
of the Bill, which provided that an exclu
sive privilege should cease if the Governor 
General in Council should declare that it was 
prejudicial to the Public ; and there was 
another Section which enabled the Governor 
Geueral in Council to order tlte Advocate 
General of any of the Presidencies^ to apply 
to the Supreme Court for a Rule calling 
upon a patentee to show cause why the 
Court should not direct an issue for the trial 
of any question of fact on which the revoca
tion of the exclusive privilege in the
judgment of the Governor Genera] in Coun
cil, depend ; and it further provided that, if 
the Rule should be made ab^lute, the Court 
might direct sucii issue to be tried, and cer
tify the result of the trial to the Governor 
Grener&l in Council If, therefore, a* man 
should obtain an exclusive privilege for a 
thing that was not useful, and would not use it 
himself, or grant licenses to others to use it 
upon reasonable terms, and should endeavour 
to exclude the Public from the benefit of an 
improvement which might render it useful, 
by preventing them from using the original 
invention, there would be a remedy under the 
15tli Section of the Bill -He (Mr^ Peacock), 
therefore, thought th r̂re was sufficient reason 
for relieving an Inventor from the necessity 
of showmg that his invention was useful ia
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every case, in v^luch Ins exeluslve priviEege 
l>e ilisputed.

TJ»c next imporlsiit alteraiioti which the 
Select Cominiuee recotnmended was that the 
Importer iuto India of an invention, ^hich 
had not been publicjy known or used there 
before, sliould be deemed an Inventor for the 
purposes of tliis Act  ̂ and tliey had provided 
to (Imt effect by Section XVI* When tlie 
BiJl was originally before tliem, the Select 
Committee were of opinion tliat it waa not 
necesaary to allow an Importer to be deemed 
an Inventor* They were of opinion that, 
owing to tlie great increase of scientific pnb- 
lications, and the existing facility of inter
communication between foreign countries, it 
wns improbable that an important invention, 
made known in one country, shoidd not also 
liecome known in others j and that, there
fore, a person who imported an invention 
into India, ought not to be entitled to the 
privilegefi of an actual Inventor* But^ upon 
further consideration, they had come to the 
conclusion lliat the first Importer of an in vena
tion onglit to be allowed an exclusive privi  ̂
lege in this country. It appeared to them 
that a n^n who employed bis time and capi
tal in bringing a foreign inventiiin into use in 
a country like this, was, in many cases, 
deserving of aa much consideration as a man 
who actually invented. They hwl, accord
ingly, inserted a Section in the Bill enabling 
the Importer of a new invention to obtain an 
cxc3usive privilege. In doing this, they were 
introducing no new principle. The principle 
was in existetice ia England now, and had 
existed there from the date of the Patent 
Laws. But inasmuch as an Importer, after 
obtaining an exclusive ^nivilege  ̂miglit abstain 
from bringing it into use, and, by virtue of 
his exclusive privilege, might prevent others 
from doing so, the"' Select Comnnttee had 
made the continuance of the exclusive privi
lege of an Importer subject to the condition 
that he should bring the invention into prac
tice within two years from the date of his 
petition, and either continue to use it himself, 
or grant licenses to others upon reasonable 
terms to enable tliem to use it. In France, 
and in many other countrieB, even actual 
Inventors were re<|uired to bring their in
ventions into public use within a given 
period j but tlie Select Committee on this 
Bill had not thought it necessary to go qp 
far. The English Law did not require 
either an Inventor or an Importer to bring 
an invention ^nto practice ; but the Select 
Committee, although they were not pre* 
pared to impose this condition on luventors,

M r, Peacock

had thought it necessary to impose it upon 
Importers.

The next material alteration recommended 
by the Select Committee was in Section 
X V IIL  In England, a patent might be 
avoided or infringed on the ground that* 
before it was obtained, the invention had 
been publicly known or used. The Select 
Committee were of opinion, that no public 
knowledge ought to be allowed to defeat 
a patent unless it were derived from a printed 
publication* I f  any one could show that 
tlie invention had been publicly used before 
the petition was presentetl, the Inventor would 
not be entitled to an exclusive privilege ; 
for that might enable him to deprive others 
of the benefit of capital and labor, w'hicfi 
they might have expended in bringing into 
use an invention which had been made public
ly known. He had known cases in England, \i\ 
which considerable litigation had taken place 
on the question of novelty. In the case of a 
patent for the Screw Propeller, evidence was 
given to show that the principle of that in* 
vention  ̂ though it had never ueen brought 
into practice, was known so far back as the 
last century. The ground of objection did 
not succeed j but yet, every patent taken 
out for that invention had been upset for one 
reason or another. He did not think that 
the question of novelty could altogetlier be 
excluded ; but the provision recommended by 
the Select Committee, requiring that the pre
vious public knowledge must be by means of 
a printed publication, woutd exclude parol 
evidence, which, in such cases, might 
often too easily obtained.

The next alteration recommended by the 
Select Committee was in the same Section. 
They proposed that the public use or know
ledge of an invention prior to the applicatioji 
for leave to file a specification, should not be 
deemed a public use or knowledge wiihin 
the meaning of the SecLion, if the knowMge 
should iiave been obtained surreptitiously, or 
in fraud of the actual Inventor^ or should 
have been communicated to the Public 
in fraud of the actual Inventor, or in 
breach of con6dence, provided the Inventor 
presented tus petition within a reasonable 
time. The object of this provision was lo 
protect Inventors during the time they were 
perfecting their inventions, and endeavouring 
to bring them into sucb a state as to entitle 
ihem to an exclusive privilege* During 
such period, it was frequently necessary for 
Inventors to employ workmen and otliers to 
assist them, and to prepare their specifica
tions. If, in any such case, the person em
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ployed, having kamed the secret of the in vet]- 
tioii in the coufm of his employment, gho&e 
to commit %. breach of confidence, and to dift> 
close iha ^ r e t  and make it public, tiie Ib- 
ventor would lose the whole benefit of his 
mventiou. But the Select Committee thought 
that  ̂ where a man stole the knowledge of an 
invention, or made it public f^uduletitly, or 
in breach of confidence reposed in him by 
the Inventor, the right of the Inventor to an 
ejtcWlve privilege oi^ht not to be prejudiced 
by such an act of dishonesty^

The Select Comtnitlee bad also recom  ̂
mended an alteraliOD in Section XXXII*, 
In England, if a person obtained the kuow^ 
ledge of an inventioa surreptitiously, or made 
it public in breach of confidence, the ac
tual Inventor lost the benefit of liis invention. 
He might upset a patent taken out by the 
other, but he could do that only on the 
ground that the Patentee was not the actual 
Inventor ; and he could acijuine no privilege 
fer himself, because his invention had already 
beeo made public. The Select Committee 
thought that, where a person obtained an 
exclusive privilege for an invention  ̂the know
ledge of which he bad gained by surreptitious 
means, the actual Invetitor ought to be al
lowed, not merely to cotne In and upset the 
exclusive privilege granted, upon the ground 
that the petitioner was not the Inventor, but 
abo to compel him to assign over the exclu
sive privilege which he h ^  obtained, and to 
•ccount for the profits that he might have de- 
riyed from it, provided the Inventor commeoced 
hia proceedings within two years from the 
dale of the petition to file ft specification.

Section XXFT of the Bill was altogether 
Mr new Section* In England, an action 
brooght by a Patentee for the infringement 
of his patent, might be defended on the 
ground that there was some defect or insuffi
ciency in the specification! 
tentee had not properly described his inven
tion̂  or that the invention was not neŵ  or 
that it was not useful, or that the Patentee 
was not the actual Inventor. The Select Com
mittee thought, that a person who disputed 
a Patent upon any of these grounds, ought, 
if he was not in a situation dififerent, in 
regard to it, firom the rest of the Public^ to 
be required to apply that the Patent should 
be rescinded : because, by that mode of 

the whole Public would be
^nefitedj and the Inventor would be pro

tected from litigation with every person 
who might choose to infringe his Patent. 
They, therefore, recommend^ the introduc-  ̂
lion of Section X X II, which provided that—

YQU n*— PABT L

No such action shall be defended upon tlia 
ground of any defect or indDfficlent:y of tne epo- 
cification of tbo iQveDt£un, nor nhuL any a n c b .  

action be defend(.^d upon tlie ground of a m \ a -  

descriptioD of the invention in the petition, 
nor upon the ground thiit tbeplftintiiT was not the 
InventoFf unless the dofendant fihalHhow ih&t 
he is the actual Inventor or derives title from 
him. A ny such ociioD muy be defended upon 
the grouDd tbnt the invention was not new, if 
the per&on making the defence* or ^orcie person 
through whom he claJms, sball^ before lh« di^to 
of the petition for leave to tile th(j Epecificationt 
have pubJJely or aetuall^ ueed in India the in
vention, or that part of it of whieh the infringe
ment shall be proved; but not otherwiseu"

If a person obtained a patent for an in
vention which was not really hia, no person 
except the real Inventor would be allowed 
to defend an action for infringing the patent. 
The defence that the invention was not new, 
could not be set up to an action for the in
fringement of a patent granted under the 
Act  ̂unless the defendant could show that 
he had actually used the invention in India 
before the petition for the exclusive privilego 
was presented ; but any one who could provo 
that he had been in tl ê actual use of the in
vention before the petition was presented, 
would be allowed to continue such use, and 
set up the want of novelty as a defence to 
any action that might be brought against him 
for the iiifringemeDL

The Select Committee had also inserted 
a Section to prevent the cancellation of an 
eiclusive privilege upon the ground that 
there was a mi^escription of the invention 
in the petition, unless such tniadescription was 
fraudulent Misdescription of an invention in 
a petition for a patent was often a ground 
of litigation ; and Inventors who acted bon A 

and to whom great credit was due for 
the ingenuity, labor, and expense which they 
incurr^j were often deprived of the whole 
benefit of their inventions by reason of some 
unintentional misdescription of their inven-̂  
tions, which, with every care, could scarcely 
be avoided. In one case, a patent was 
taken out for a new and improved method of 
preparing and drying malt. The specifica
tion described the mvention to consist in so 
heating malt tliat it should become of a deep 
brown color, and be readily soluble in hot 
or cold water  ̂ It was held that the inven
tion described in the apectfication was different 
from that mentioned in the petitiottf aitd the 
patent was defeated upon that ground* It was 
held that the patent being for a method of 
preparing malt, must mean making malt fium 
barley; whereas the specificalion appeared to 
be for drying malt fttready made* With every
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respect for tlie opinion of the Court by which 
that wft3 decided, he should have thought 
(Lat the p«tition properly deacribed the ia- 
vention ; but he referred to this case to show 
how easily a patent might be defeated Upon 
lechmcal grounds in casea m ivhich the 
Public VOS not uijared— where no fraud was 
intended—and u ^ n  which different opinions 
might be entertained. If any person coufd 
satisfy the Court that the Inventor had de- 
ftcribed hia invendon improperly for a  fraudu
lent purpose  ̂that undoubtedly would be a just 
and aufBelent ground for rescinding bis ex
clusive privilege ; but to allow an exclusive 
privilege to be rescinded because the Inventor 
called hj3 invention one thing, when the 
Court thought he ought to have called it 
another, and when no fraud was intended  ̂and 
no person could possibly be injured bv the 
mj^escription, appeared to ibe Select Com
mittee to^be a great defect in the Law, and 
one which ought not to be introduced here* 
They had accordingly recommended a Sec-̂  
tion for the protection of Inventors in this 
respect.

Tiie Select Committee proposed to re
move another source of an:xiety and hard
ship to Inventors which existed in England* 
Vnder the Englti>h Law, if any one part of 
the invention claimed was not new, or if the 
Patentee was not actually the first Inventor 
of that part, or if lie had unintentionally mis* 
describ^ it in bis specification, he lost his ex* 
elusive privilege as to the whole invention  ̂noi* 
withstanding ne might have.acted with per
fect good faitb and the most honest intentions. 
I t  was almost impassible for any person-^ 
even for gentlemen who practised as Patent 
Agents in England, though they were men 
of ability and science who devoted themselves 
exclusively to the businesa~so to draw a 
petition for a patent, or a specification of an 
invention, that a hole could not be picked In 
it. What the Select Committee proposed 
to do was this—Ihat  ̂ if an Inventor honestly 
claimed as his invention any thing which was 
not new, or of which he was not the original 
Inventor, his exclusive privilege should be 
aet aside onfy as to that particular portion ; 
but that he should be permitted to retain it 
as to the remainder, if it was, by itself, of 
any use to him ; and also tliat the Court 
should have power to allow any amendment 
to be made in the speciftcation by which the 
PubKe would not be injured, if by that means 
the whole priviicgo claimed by the Inventor 
could be made good. If a Patentee fraudu
lently claimed as his own any part of an 
invention which he Lnew to liave been in

M r. 'P^cock

public use before, or of which he was not 
the Inventor, or if he fraudulently misdescrib'* 
ed it, then the exclusive privilege might bo 
upset altogether. There appeared to the 
Select Committee to be no objection to such a 
provision, because it would be the petitioner's 
own fauU if he fraudulently claimed more 
than he was entitled to, or if he 6led a speci
fication intentionally framed in such a maoDer 
as to mislead the Public*

By these means, the Select Committee 
hoped to secure to Inventors exclusive pri
vileges which would really be of some bene
fit to them, instead of being a source of 
anxiety and of litigation which, not unfre* 
quently, ended in their niio.

Baboo Rajendro Loll Mittra had suggested 
that the right of caveat should be extended 
to this country, as a privilege which would 
enable Inventors to prevent others from an^ 
ticjpating them before they could bring their 
tnventions to perfection. The Select Com
mittee had carefully considered the question 
of allowing caveats before the Bill was pre
pared, and had come to the conclusion that the 
privilege ought not to be allowed. They 
sliU retained that opinion. I t  appeared ^  
them that the privilege would be a source of 
constant litigation  ̂ A, for example, might 
enter a caveat to prevent any ^rson from 
obtaining an exclusive privilege in an inven
tion for a particular purpose ,̂ I f  B should 
apply for an exclusive privilege for an inven-̂  
tion falling within the description of A'scaveat, 
notice of the application would be given to
A, and be might come forward with his 
objections. But before whom would the 
question between the parties be« tried ? In 
England, it would be tried by the Attorney 
or Solicitor General But their decision 
would not be final. If it should be In favor of
B, he might obtain his patent ; but it would 
still be open to every other member of the 
Public to dispute the patent, upon the same 
grounds that had been set up by A, in 
opposition to the grant* Unless the decision 
upon the application for the exclusive privilege 
could be made final, it appeared to the Com
mittee to be entailing upon an Inventor un
necessary litigation to compel him, in the first 
instance, to defend himself against every per
son that might, with either good or ^ a d  
motives  ̂enter a caveaL One person  ̂might 
enter a caveat honesUy; another with the 
object of being bought off by the Inventor. 
A might enter & caveat, and oppose B's 
petition upon the ground that B was not 
the Inventor, or upon the ground that the 
invention was not new, w upon the ground
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thftt It had been in |wbTic u«* U{wn the 
hearing, A  ixiigKt fall in establishing hU 
<»bjectk>n̂  He might foil ti> produce the 
necessary evidence, either by reason of 
negligence in ^ tting  up the evidence, or in 
collufilon with B. It would not, therefore, be 
iair towards the Public to allow the dedaion 
upon the prelinun&iy investigation to be final ; 
&r if it were made so, the actual Inventor, 
^bo might be out of the country, or membera 
of the Fublic who could ehow that the 
rappo&ed inFentioa had been long in 
pubSc me by themselves in India, might 
M excluded, without an opportunity of 
being heard, or of advancing evidence upon 
the subject There could be no more 
<Ufficnlty In applying to the Court to rescind 
the e:sctu<ive privilege after it had been ob* 
tained, ihan in oppoaing the grant in the first 
instance. The Select Committee thought that 
Section X X III of the Bill would afford a 
sufficient protectioa to the actual Inventor 
on the one hand, and to the Public on the 
other Under that Section, any person 
might move the Supreme Co^rt to declare 
that an exclneive privilege had not been 
acquired^ upon proof that the invention in 
reflpect of whicit it was obtained, was not 
new at the 4ate of ihe petition to file the 
fipecific&tion, or that tlie petitioner was not 
tlie Inventor, and that the applicant was the 
Inrentor. I^  upon snch application, after 
hearing the petitioner and any evidence whtch 
he might adduce, the Court should decide 
against him, the exclusive privilege would be 
rescinded. The right to enter caveats would 
open a door to much unnecessary and vexa
tious litigation, without being productive of 
any real benefit—especially under this Bill, 
which provided that an Inventor should not 
be deprived of the benefit of hts invention if 
the knowledge of the invention was surrep^ 
titiously obtained and disclosed hy another 
A caveat would not aflbrd this protection to 
an actual Inventor. I t would not prevent the 
knowledge of the inventioD, if communicated 
to the Public by the person against whom 
the caveat was directs, from defeating an 
applicalion by himself for an exclusive pri* 
Tilege. But this Bill would allow him an 
excWve privilege, notwithstanding such dis- 
cloaure; provided only he should not have 
previously acquiesced in it, and should apply 
for leave to ^ e  his specification within six 
montha,

Mr. Ackland had suggested that theEiecu* 
tor, Administritor,or Assignee of an Inventor 
should be placed in the same position as the 
Xnveator, ta r  the purpq^e of enabUng hi to to

obtain an exclusive privilege under ^  Act. 
The Select Committee thought therecodd 
be no objection to this* In England, th« 
Executors, Administrators, or Assigns of an 
Inventor could not take out a patent ; though, 
afWr a patent had been obtained, the Ex* 
ecu tors, Administrators, or Assigns of the 
Inventor .were entitled to avail themselves of 
the exclusive privilege granted by it* The 
Select Committee were of opinion that there 
waa no valid reason for this distinction* They 
thought that there waj3 no difference in prin* 
ciple between the two caBea ; and that, if an 
Inventor chose to assign to another the benefit 
of his invention before he obtained a patent, 
the assignee should be entitled to an exclusive 
privilege in the same way that he would have 
been, had the Inventor assigned to him his 
interest afler he had obtained a patent They 
had therefore followed Mr, ^ k la n d ’s sug-̂  
gestion«

The word manufacture” was useA 
throughout the BilL The original Bill had 
defin^ the meaning of that word by an in
terpretation Clause* The Select Committee 
had made a slight alteration in the definition 
of the word. The original definition was aa 
follows

*

 ̂ word manufacture shall be deemed to
inclndo the art or manner of prodaciag or muk* 
ing au article; and aUo any article produead 
by manafacture,**

This definition appeared to him to ba 
sufficient; but as it was thought that some

Station might possibly be raised upon it, the 
lect Committee, to avoid all doub^ bad 

enlarged it as follows:—
^ The word * manufactarv' shall be deemed to 

include any art  ̂process, or matiDer of produc
ing, preparing* or making an article ; and alao 
any article prepared or produced by manofae  ̂
tor^”

With these observations, he begged to 
move that the Council resolve itself into a 
Committee on the Bill*

Agreed to.
The first Section of the Bill provided thsi 

the Inventor of any “ new and usefnr manu«- 
fflcture may petition the Governor Genera) in 
Council to file a specification thereof,

SiH A RTH U R BULLER said, he had
come prepared to move precisely the same 
amendment in respect of the words “ and 
useful** in this Section, to which the Honor
able and learned Mover of the Bill had re-  ̂
ferred in the commencement of his preliminary 
speech., Perceiving that these worda had 
been studioufily omitted from the Preamble^ 
lie had supposed that they had crept into the 
1st Section by mistake* But lie confessed
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he tbou^t that their retention might, very 
possibly, give rise to unnecessary difticulUev̂  
because men <iitft;rcd very much in iheir no
tions of wliat wftfl “ useful,” and the word 
vraa susceptible of a variety of interpteta- 
tions according to the dilEerent opinioofi—-he 
might say, according to the different functes—■ 
of those who might have to interpret it. H* 
himself was a decided iiartizan of the prtiicifJe 
of utility; but he must say that he liad hardly 
ever yet seen tliree persona  ̂ wliether friends 
or enemies of that principle, exactly agree ^  
to what the word “ utilit)'’’ meant, lii his 
opinion, whatever contributed to the com forts* 
or even to tlie elejT^nt luxuries of life, was 
“ useful." But there were others who put 
a much sterner and more reatrictod conatruc- 
tion upon tlie ternij—^  construction which, if 
applied to the inventions sought to be pro
tected by this Act, woul<l, in his opinion, de
prive the Act of much of its value* He 
should, tlierefore, move that the words “ and 
u ^ fd ” be omiit^ from the Section ; and he 
thought that the Legislaturt* might wfely 
trust to the Governor General in Council iwt 
to give his sanction to any scheme which  ̂ in 
any bad sense of the term, would deserve to 
l>e called useless.

Mk. p e a c o c k  said, that tho words
referred to by ti»e Honorable arid learned 
Member had remained in the 1st Section by 
an oversight, and he had himself come pre
pared to move the ameudment wliich had just 
been propowd.

S ir  A R TH U R  BULLER’S motion was 
then put and carried ; and tlie Sectiot^ thus 
amended, was passed.

Section II was passed as it stood*
Section i l l  providei) th a t
‘̂The Governor Gcnorn! in Council might refer 

m petition to file a spccificailon to any mtrson or 
persoQfl for enquiry aad report^ and tn»t such 
per^ion or per^on^ should bo entitled to a rea- 
Aonable fee for such encjiury and reports”

Mr- PEACOCK said, he hoped that it 
t90uld not be found necessary to make such 
references in many cases ; but where they 
should be made, he thought that the fee 
ought to be paid by the person who petition-
cd. _ ^

There was a subsequent Section which 
provided that no specification should be filed 
until the petitioner should have paid, among 
otiier fees, the fees of the per^ns to whom 
bis petition might have been referred ; butit 
might happen that the referees might decide 
against him* In that case, as the Bill now 
Blood, there would be no means of compel
ling him to pay the fee. Mr. Peacock)

Sir Arthur Builer

sliould, therefore, propose that the words “ to 
be paid by the petidonei^ be added to the '
words such enquiry and report ia tbi* 
Section.”  ̂ '

The fnotloD was earned, and the Secdon, 
as amended  ̂ was passed*,

Sections IV  to XV were passed u  they 
stood*

Section X V I provided that “ the Importer 
into India of a new invention shall be deemed 
an Jnventor witlun th^ meaning of this A ct" 

Mb. A LLEN  enquired whether the 
words *^new invention were intended to 
mean an invention that was new in the coun
try from which it was imported, or new in 
the country to which it was imported* See-' 
tion X X I of the original Bill provided that, 
in the case of a British or Foreign patented 
invention  ̂ any exclusive privilege under the 
Act should not continue in force longed than 
the British or Foreign patent. That Sectiott 
liad been omitted from the amended Bill ; 
and, as the measure now stood, an Inventor 
who had already enjoyed a tWteen-years’ 
exclusive privilege in Knglandi might come 
over and obtain an e lu s iv e  privilege b  
India for fourteen years more. But he (Mr. 
Allen) thought that it would be ol^ectioi^ie 
to allow the Importer of a patented invention 
to enjoy an exclusive privilege in India beyond 
the term to whkb the patent esttended in the 
country where the iuvention was fiist made 
known*

M r. p e a c o c k  said, the principle tipon 
which the Select Committee had consented 
to allow Importers an exclusive privilege was, 
that a man who employed his time and capi
tal in bringing a foreign invention into use 
in India might be deserving of as much con
sideration as an actual inventor. In England, 
the knowledge of an invention in a foreign 
country did not affect a patent. The Honor
able Member said thatau Inventor might pos
sibly have already had^an exclusive privilege 
for thirteen years in England, and might 
then come over here and obtain an exclusive 
privilege for fourteen years more- He (Mr* 
Peacock) did not see any objection to tliis* 
The author of a book obtained a copy*riglii 
for life, and the exclusive privilege granted 
thereby descended to hts executors or assigns 
after his death. I t  appeared to him that, if 
the principle was admitted that an importer 
of a new Inventioa into India ought to hs 
allowed an exclusive privilege, on the ground 
that credit was due to him for employing 
labor and capital in bringing into use a useful 
manufacture into a country like this, the reŝ ' 
tiiclioQ coQtemplakd by the Uouofable
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b«r ought not to be imposed. In uuswer to 
the firet part of t1» Honorable Member^a <]uea- 
lioo, he would refer him to Section X V Ill, 
by vhich n new i Liven lion” wiis deBned.

S ir A RTH U R BULLEU would a^k 
the Honorable and leamed Mover whether 
he bad advisedly retained, in the sixth line 
of tl>is Section, the words ** his Executorfl  ̂
AdiDiniatJBtors  ̂ or Assigoa.’̂  In one of the 
iaterpret&tion Clause^ the word ** inventor” 
was declared to include the Importer of 
an invention,” and m another, the word in 
Tcnlot” was declared to include *Mhe Exe
cutors  ̂Administrators, and Assigns of an In* 
v'enlOT." I t  appeared to him  ̂ tlierefore, that 
the insertioii of the words here, and their 
omisaion elsewhefe^ m^ht possibly give rise 
to some doubta.

Mfi, p e a c o c k  said, the term “ inven* 
ton** would, in any Section, by an express 
interpretation Clause, include an Importer, 
or the Executors, AdminiatratOTŜ  or Asdgna 
of an Inventor; but he had some doubts 
whether the word ** Importer” did include 
Executors, Admtiuatraioj^ or Assigns ; and 
to avoid all doubt upon the subject, he had 
introdnced the words to which the Honor* 
able and learned Member had referred* A 
person might bring an invention into this 
COTintry, and might obtain an exclusive pri- 
viiege ; but befoiv bringing it into practice 
he m^ht sell it, or he might die. If either 
the death or the sale took place withen two 
years from the date of ilie petition to file a 
specificationf liis executors or assigns would, 
by this Section, be placed in the same posi
tion as himself. It was lo avoid any doubt on 
this point that ha had thought it better to 
put in the words* Their insertion, at all 
events, would do no harm.

M el ALLEN said, he should rather pro
pose that Section X X I of the onguial Bill 
ahodd be inserted again.

CURItlKwoukl ask whether it might 
not be right to secure a euperiodty to the 
actual Inventor over the mere Importer. Any 
person reading the specification of an inven* 
tion filed in England, might come over to 
this country, and claim an exdueive privilege 
Ibr his knowledge, to the injury of the actual 
Inventor.

Mr. p e a c o c k said, there was a Clause 
in the Bill that would prevent that. A per- 
«>a desinng to obtain a patent in England, 
was forced by law to file either a prdimina-* 
ty or a final specification. If he filed a prelimi
nary specification, he got protection for the 
periwl of six months; and if he obtained his 
patent at the end of th« six monthfl  ̂ he got

specil
Peac(

further time for six months to file his final 
ification. It had occurred to him (Mr. 

eacock)  ̂ that any other person might obtain 
a knowl^ge of the invention from either of 
these specifications  ̂ and come over to this 
country, and claim, as an Importer, an ex
clusive privilege in respect of it- The Select 
Committee had provided by this Bill thatj if 
an Invf>ntor who, prior to applying for leave 
to file a apecificatioQ under this Act, should 
have obtained Letters Patent in England^ and 
should petition to file such specification within 
twelve calendar months from the passing of 
the Act  ̂or wiibin six montlis from the date 
of such Letters Patent, he should he entitled 
to an exclusive privilege* He believed there 
were gentlemen in India who had taken out 
patents in England—Mr. Ackland^ for in
stance, who, be believed, had a patent for 
bleaching Jute^ and was desirous of ob* 
tailing an exclusive privilege in India. 
The answer to his ap^ication for an ex
clusive privilege in India might be that, by 
means of books or other piin^d puhlica- 
tions  ̂or through some person who had read 
the specification in England, bis invention 
hod become known here  ̂ and that there
fore he was not entitled to an exclusive 
privilege. But this Bill would enable him 
to obtain an exclusive privilege notwith
standing, except as to those who might b.U 
ready have introduced the invention into the 
country at an outlay of capital and labor, at 
a time when there was no law to restrain 
them from doing so.

The Section was then put, and pasted as 
it stood.

Sections X V II to X X  were passed as 
they stood.

Before Section X X I was proposed, Me. 
ALLEN moved that the 21st Section of the 
original Bill, which had been lef̂  out of the 
amended Bill, should be inserted* The 
words of that Section were as follows :—

**If a ftpectficatEon be 61ed under this Act in 
respect of any KD?entEon for ihe exclusire use 
whereof Tetters Patent» or some other like pri
vilege, shall hare been previously gtftntod in 
any part of Ber Majesty a dominioDS, or in any 
Foreipi countiy, thv Inventor not be 
eatitlL-d to any excluAire privilege under tho 
provistooa of tins Act, beyond ibe term during 
which auch Letters Fatent, or the like privilege 
so grtuted, or any valid reneival thereof, ahali 
continue iti force, or, if more than one such 
Patent or like privilege »hall have been grant
ed, beyond the expiration or determinalton of 
the gi^Dt which shall first expire or be deter
mined."

He did not think that an Importer was 
entitled to very great privileges— to any thing



59 Patents J.EG19LAT1W COraClL, BdL 60

lik« th« pTivil«ĝ R which were gnmted Ut an 
InTentor, A« he had stid before  ̂u i iRTendoni 
migtit have been in use in England thirteen 
jetiJts, but might not liave been in use in this 
cotJTitfy* Under the BiJ) as amended  ̂it would 
etUl be new in this country  ̂and any person 
not the InreDtor who imported it̂  would 
be entitled to an exduKtve privilege in India 
lor the further term of fourteen yean. Now, 
waa it right that r  person who had devoted 
neither nor capital to the in^ention  ̂but 
waa seeking merely to Bpeculata upon a 
knowledge of it comnmuicated to the Public 
in England by the actual Inventor, should 
be eutitled to such a privilege ? He thought 
that it waa not ; and he ahould therefore 
move that Section X X I of the original Bill 
be inserted after the 20th Section of this, 

Mr* p e a c o c k  w d, it had appeared to 
the Select Commltt^ on careful consider* 
a ^ ,  that the 21 at Section of the original 
Bill ought to be left out. It had been insert
ed in the original Bill with a view to follow
ing out the EngtUh Act, which, he admitted, 
was in support of th« Honorable Memher^a 
argument By that Act, the Importer of a 
foreign inventicHi was allowed to take out 
a patent in England \ but the patent in Eng
land * ceased when the patent or other like 
privilege ahroad ceased. The Section had 
Deen objected to in the House of Commons 
when the Bill waa under consideration there, 
but it was ultixnately carried* To him, it 
appeared to be objectionable on principle, 
Iha  object was to prevent a man hav
ing an esEckunve privilege in this country 
when all persons were free to use the invent 
tioD ebewhere* But the Honorable Mem
ber's amendmetit would not get rid of the 
difficulty. If a man took out in hja own 
country America, for instance—a patent 
or other like privilege, and some other person 
imported the invention into England, and 
took out a patent for it there  ̂he might obtain 
an exclusive privilege for fourteen y earŝ  if the 
American patent should continue in force 
during tliat period ; but if there was no pa
tent for the invention in America* the Im'  ̂
porter would have an eicluave privilege for four* 
teen years absolutely. Thus, it would happen 
that  ̂if the American had excluded Jiia own 
countrymen from using the invendon by tak
ing out a patent for it in America, an Eng-* 
liali patent would cease at the same time as 
the American patent But if the American 
■hould not take out a patent  ̂and ahould leave 
his own countrymen free to use his invention 
aa they pleaaed, the people in England might 
be eiduded ftom using it for ^ e  full period

Jdr, A lkn

of fourteen year«. He ^Mr. Peacock) thought 
that the converse of this ought to be the casen. 
He never could understand the principle 
upon which the Section contended for by tha 
Honorable Member had been inserted in the 
original Bill* The Select Committee had 
struck it out, upon consideration ; and he 
thought that it ought not to be restored*

Mr* ALLEN'S amendment was then put 
and negatived ; and the Section waa passed 
as it s t ^ .

Section X X II waa passed as it stood. 
Section XXIEI was passed, after some 

verbal alterationa.
Sections X X IV  and X X V  were passed 

aa they stood.
Section X X V I ptorided as followa
■iAny of the said Conrts of Jadicatare, if it 

think fit, may direct an laaue for the tri«J, be
fore the Bnme Court, or by any oth^r Court of 
Her Majesty or of the East India Company, of 
any question of f«ct ariftinj; upon an applicattoa 
under Sections XXUU XXIV, or XXV of tliia 
A ct: and sucb iaaue be tried according;ly» 
And if the r»«ue be directed to another Coort, 
the resalt of the trial shall be oeni6ed by the 
Court before which the same was tried, to the 
Coort diieqliog the eame.*'

M r, L rG E Y T  said, he wished to eug- 
gest the addition of a few words in thia 
Sectioi]< He proposed that, aflter the words 
** or by any other Court of Her Majesty, or^ 
the words any principal Court of original 
jurisdiction in civil cases” should be insert
ed* His object waa to pc^vent any issue of 
the kind contemplated by the Section being 
directed to be tried by any Court of inferior 
jurisdiction, which might be found to be in
convenient. Taking the whole intention of 
the Section into condderationf he appre
hended the object to be, tlkat the trial of 
issues directed under the Section should not 
be open to appeal ; and  ̂ therefore, it might 
be desirable that such trials be restricted to 
Courts of superior knowledge and experience.

M r. PEACOCK said, he had jjo ob
jection to tl» Honorable Member^s amend* 
ment He thought it would be rather an 
improvement. The intention certainly was, 
that questions which might arise under this 
Soctiofk, ahould be tried by the principal 
Courts of original jurisdiction in civil cases* 
It was an oversight that the words suggested 
by the Honorable Member were not in the 
^ t i o n  ; and he felt much obliged to him 
for proposing thenu

Me* LkG EY T'S  ametKlment waa then 
put sod carried.

M r. L eG C T T  said, he had another 
amendment to move in this Section* He
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proposed tliat, after the words “ and jnich 
i3&u« flhajl be tned ftoconlingly,” the words 
** in a summaiy manner, and the deciaipn 
thereon ahaU be fioal** be added* Be thought 
it was very desirable that these Tnatterŝ  vvhen 
»ent to MoiuseiJ Courts  ̂ should not be al
lowed to be pfoeed on the file hlce regular 
suita, and there wait their turn to be tried ; 
but that they ahouM he disposed of at once. 
Be also thought that there was & atrong 
reason why the dectsioa come to upon bsues 
under this Section should be final. If the 
additional words wblch be proposed to in- 
3ett b  the Section, were Dot inserted, there 
would be notbiDg to prevent the par^ 
agunst whom the decision went from ap- 
pealiug against the finding to the appellate 
Court, which, although it would generally 
be the Sudder Adawlut  ̂ still littgatioD might 
be greatly protracted to the serious injury of 
the parties concemedi

Mh- p e a c o c k  said, he had no objec
tion to the word« “ in a aummaiy manner 
but as to the words deciuon thereon should 
be final,the original civil jurisdiction in the 
Company^a Courts in & quesdon of Tact, was 
in DO case a final jurisdiction. He thought 
it would probably be better that the evi
dence taken by the Coart of original juris- 
dictioti should be sent up to the Supreme 
Courtf who might act upon it if they thought 
6t. The object was to save the trouble and 
etpense of bringing down witnesses residing 
at a great distance from the Presidency i 
For example, one might dispute the right of 
another to an exclusive privilege on the 
ground that he had publicly used the inven
tion in the Punjaub. Should that question 
of fact be tned in the Punjaub, or should 
the vritnesses be brought down to Calcutta 
to be examined in the Supreme Court? 
There certainly was a difll^hy in deter
mining the <̂ uestion ; but he shouM say that 
the evidence ought to be recorded by the 
Court of the place In which the witnesses 
tended, and be sent up to the Supreme or 
other Court by whom the issue might be 
directed. In England, the Court of Chancery 
frequently directed issues to be tried by Courts 
of Common In such cases, the decisions 
of the Courts of Common Law were not final* 
If  the finding was objected to on the ground 
that it was against evidence, or that impro-̂  
per evidence had been admitted, or that evi
dence material to the issue had been ex
cluded, Instead of applying to the Court of 
Common Law for a new trial, as in ordinary 
caaes  ̂ the party who objected to the finding 
must apply to the Court from which the issue

had been directed—that is the Court of Chan
cery. But in no cose would the decision be 
final His own opinion was, that those who 
saw the demeanor of the witnesses, were 
much better able to judge of the credit due 
to their evidence than the Court vvhich 
merely read the written evidence that waa 
sent up« Therefore, he had much rather that 
the Judge who heard the witnesses should 
give his own decision; but that he should 
send it up with the evidence to the Supreme 
Courtf who might act upon that decision  ̂or, 
if they thought that it was wrong, might di
rect a new trial.

S ir  ARTHUEt BULLER said, be had 
no objection to the insertion of the words ii) 
a summary manner.” The phrase appeared 
to have a aignificant meaning in the MofusaU 
Courts ; and in the Supreme Courts^ td 
which the provision was also made appli^ 
cable, it certainly could do no harm, although| 
perhaps, when a llie d  to the trial of an Issue  ̂
It would be difficult to assign it any per
ceptible efi^t.

As regarded the other question  ̂ he con
sidered that something more than the mere 
“ resubr of the trial should be certified to 
the Court directing the issue—that is to say  ̂
if “ the result^ meant merely the general 
finding ;-^for instance, ** the invention is 
new “ or it IS not new>”

Whether the Court ttddng the evidence 
should or should not give its own condusions 
upon such evidence, might be worthy of con
sideration, But he was of opinion that, 
under any circumstances, the evidence should 
be transmitted to the Court directing the 
issue, and that such Court should be at 
liberty to act upon it in any way it thought 
proper. It had been thrown out that it was 
altogether an innovation to bring the Mofusail 
Courts into any sort of connection with the 
Supreme Court; but to him, the innovation 
appeared to be attended with this advantage, 
at all events—that it would give both Courts 
a foretaste of that blessed millennium of 
amalgamation of which ihe advent was said 
to be so near at hand.

After some conversation, the further con
sideration of the Section was postponed, on 
the motion of Mr, Peacock.

Section X X V III provided as follows :—
“ I f  it shall appear to any of the said C o u ^  

of Jifllicature, a t the hearing of nny ^plication  
under the prOTiaiona of bectioa X X IlI or 
XSlfV of this Act, that, by reason of any of ^ e  
objeotto09 therein mentioaed, the $fiid exclusive 
priTilege in the inTention or in any part t b e ^  
of has not been acquired, the Coart shall g ira 
judgtnent accordingly, and shall make sueh
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nrder u  to |li« c<ntd of, ftnd conveqnent upon, 
th« ftpplicatipQ, da it may think ju»t; 
th«r6upotk the petitionert hU executors, admia- 
i&tr&tora, and nssigna, shalJ, ao long aa the 
jndgment continues in forcc* cease to be entitled 
to ittch exclusive privilege,"*

Sift A R T H U R  B U L L E B  said, he wish
ed to know whether the HoEiorable and 
teamed Mover of the Bill had couatdered, 
ttUh reference to this Section, the possibility 
of the following state of things arising. Be
fore putting his case, howcTer^ he must pre
mise that ne had read this B3l for the first 
time only to-day, and that it was extremely 
possible that he was not taking accurate 
view of the Section, and that the difficulty 
which he apprehended might be obTiated by 
£iome subsequent proTision in the Bill which 
had escaped hia notice* The case he wished 
to putt A n eiclufiiTe privilege in
an invention might very possibly extend to 
all the Presidencies, and a question miirht 
very pos^bly be raised in each as to w W  
ther, for instance, the invention was new. 
The Courtfl at Calcutta and at Ma<lras mt^ht 
bold that it was new. That of BomWy 
might hold that it was noL Then, accord
ing to this Section as it was now framed, 
immediately the right wag upset in Bombay, 
away would go the e:[clusive privilege in tlie 
other Presidencies alao  ̂ notwithstanding that 
the Courts at the other Presidencies h ^  de
clared the Patentee to he entitled to it. Ue 
was not prepared with any amendment at 
present, and, very possibly, his doubts might 
meet with an easy answer* If  not, he 
would suggest that the consideration of thi» 
Section, like that of the preceding one, 
might be postponed to another Meetijig.

Mu. PEACOCK said, he had no objec
tion to allow the further consideration of this 
Section to stand over; but it appeared to 
him that it involved no difficultr which could_ A «

be avoided. The same difficulty might occur 
in England that the Honorable and learned 
Member opposite apprehended here. As he 
had said before, the mode of testin<̂  the 
valiOity of a [>atent In England was either 
by an action brougiit by the Patentee for an 
infringement of his patent; or by a writ of 
icire facias^ issued at the iikstance of any 
person, in the name of the Crown,’ calling on 
the Patentee to show cause why his patent 
should not be reacitided* The Crown itself 
did not prosecute the «cire faci(Uy though it8 
name was used* Tlie success or failure of 
the writ̂  depended upon tiie evidence which 
the person at whose instance it was issued, 
b [.ought forward. A man might sue out a 
tcii e /aciaSy alleging that he had publicly

used the invention, but might produco no 
evidence, or evidence insufficient to prove hid 
allegation. The Courl  ̂ apon such want of 
proof, would of course give a deci^on in 
favor of the Patentee : but it would not be 
right to make that decision & bar to any 
other Member of the Public who was no 
party to the proceedings, if he could really 
prove that he had, for many years before the 
date of the ^tent, been publicly using tho 
invention, i f  that were to be the case  ̂ the 
inventor himself might get a scire /a e ia s  
taken out by a brother or a iriend who, at 
the trial, would purposely o0er insufficient 
evidence, and the decision which must follow 
would secure the exclusive privilege against 
all the world* The Bill, as it stood, would 
protect the Public from this injury. If one 
prosecutor of a scire fa c ia s  omittki to bring 
forward all th« evidence that could be brought 
forward, and the Patentee, in consequence, 
obtained a verdict, fome other person might 
sue out a fresh writ̂  and prove that the in  ̂
veution was not new \ and the Court would 
then decide that the patent was void̂

He (M r Peacock) therefore thought that 
the Section as it sto^  was correct; but he 
had no objection to altow the further oonsidera'* 
tion of it to be pHistponed, as suggested by thd 
Honorable and learned Member opposite.

The further consideration of ttw Sectiot> 
was postponed accordingly.

Sections X X IX  to X X X H  were pass
ed as they stood.

Section X X X III was passed afier some 
verbal alterations.

Section X X X IV  was passed after an al
teration, by which the service of a Rule or of 
proceedings for cancelling or revoking an ex* 
elusive privilege might be affectedj by fixing 
the same in some conspicuous part of t]ve 
Court, or iu such other manner aa the Court 
might direct.

The remaining Sections, with the forms 
of Petitions and forms of Declarations ap« 
pcnded to the Bill, were passed as they 
stood.

The consideration of the Preamble and 
Title was postponed, in conseijuetice of two 
of the Sections having stood over.

U^e Council resumed its sitting,
OUTRAGES IN MALABAR.

Mu, E L IO T T  gave notice that he would» 
on Saturilay the lt>th February, move that 
the Bill to give eflect to tl ê provisions of 
Act X X II i  of 1854 from the time of its 
promulgation in the District of Malabar,** b« 
read a second time.



65 Eaxcution e f  [Februart 16> 1856 ] CrimimA Process BiU, 6C

Also, thftt the Standing OrJers be aus- 
pettdecl to enable hiin  ̂ on the BAme day, to 
pas$ the above Bill through ita subfiequent 
stages. .

CONSERVANCY (FHESIDEKCT 
TOWNS, &C-)

M r, L kG E T T  moved that a comtnunica- 
tion rt?ceived by him from the Government 
of Bombayj relative to the regulstioa of 
Burial and Burning grounds, be laid upon the 
table, and raftsrred to the Select Commlltee 
on the Bilt ** for the conservancy and improve  ̂
menC of the Towns of Calcutta, Madras  ̂ and 
Bombay, and the several stations of the 
Settlement of Prince of Walea’ Ifiland, Sin
gapore  ̂ aiid Malacca.”

Agreed to.

ABKABEE RBVENUE (BENGAL),

Mfi  ̂ CUfiRIE niOTed that the Bill " to  
cooMilidate And amend the Law relating to 
the Abkaree Revenue in the Fresideiicy of 
Fort William in Bengd” be referred to a 
8dect CoTDmitteê  consisting of Mr. Aiien^ 
Mr. LeGeyti aod the Mover.

Agreed Co.
Tiw Connctl adjounied.

S a t u r d c ^ ^  F e b r u a r y  L6» Id^G . 

P resent ;

Tbe Honorable J. A, Doria, Viet-̂ Prttideni. tu the
Chair̂

El. £< Tbe ComiBiBder- C. AUen, £sq., 
fn-̂ Chiefp P. W. LeGeyti

Hod, J, P, Grant, E* Currie, Eeq.
Hon. B. Ptotteockp and
0 . Eliott, Hon. Sir Arthur Bvlbr.

MAltRlAGE o r  HINDOO WIDOWS*

T H E  CLERK presented & Petition 
signed by (he Bajah of Kishnagbur and cer
tain Zemindars, Talookdars, and other^  ̂ in 
and about SanCipore, for legalising the Mar
riage of Hindoo Widoiwa.

Mr, g r a n t  moved that this Petition 
be printed.

Agreed tô

BENGAL MAEINER3' AND GENEEAL 
WIDOWS* F u m

T H E  CLERK also presented a Petition 
from the Directora, Membera, and Benefid- 
ailea of the Bengal Manners’ and General 
Widows* Fund, praying %r the pasaing of 
ao Act (a draft of which aocompcaiied the
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Petition) providing for the diaaofittion of the 
Society and the division of the Fund*

Mit, PEACOCK said, it appeared to 
him that the better course would be to ap* 
point a Select Committee to report upon this 
Petition : he should move that the Petition 
be printed and referred for report to a Selet't 
Committee, consisting of Sir Arthur Buller, 
Mr. Currie, and the Mover.

Agreed to.

OUTEAGES IN MALABAR.
I

Mb. ELIO TT moved the second read
ing of the Bill “ to give effect to the provi- 
aons of Act X X III of 1854 from the time 
of its promulgation in the District of Ma
labar.^

The motion was carried, and the Bill read 
a second time.

EXECUTION OF CRIMINAL PHOCESS.

Mr, CURRIE moved the second read* 
ing of the Bill “ to provide for the Execution 
bf Criminal Process in places out of the ju
risdiction of the authority issuing the same.’* 
■ Mr* E L IO T T  sajd» he very much ap

proved of this Bill, and shoufd support the 
Motion for the second reading; but he 
wished to know the reason why a difTerence 
was made betsreen Mofussil Magistrates, and 
Magistrates having jurisdiction within the 
local limits of the Supreme Court. The 
former were to act on their own discretion ; 
but the latter  ̂ if any objections to the execu
tion of a Warrant or other process occurred 
to them, were to refer the matter to a Judge 
of the Supreme Court He did not see 
why a reference to higher authority should 
be more necessary within tfian without the 
limits of the Supreme Court.

M r. CURRIE replied  ̂ that the Section 
provided that Magistrates having jurisdictioti 
within the local limits of the Supreme Court, 
when they had any doubts as to the proprie
ty of backing a process ^ n t to them for 
endorsement, might refer the process to a 
Judge of the Supreme Court, to be dealt with 
according to the provisions of Act X X III of 
1 As he b ^  said on the motion for ttie 
6rst reailing, he had originally intended to 
propose that Act X X IIl of 1840 should be 
repealed altogether, in no far as it relates to 
criminal process; but it had been suggested to 
him by the Advocate General, that cases 
might occur in which the Magistrate might 
have doubts of the propriety of endorsing 
warrants ; and that, m sucb cases, it might


