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SESSIONS COURT AT OOTACAMUND.

MR, ELIOTT moved the first reading of
a Bill *to empower the Session Judge of
Coimbatore to hold Sessions at Qotacamund
on the Neilgherry Hills.” ‘The Honorable
Member said, the Madras Government had
proposed to establish a Court of novel consti-
tution, to be called the Auxiliary Civil and
Sessions Court. This proposition had been
referred for report 10 a Select Committee,
who reported that it appeared to them that a
Court constituted according to Regulations
VII and VIII of 1827 of the Madras
Presidency would be sufficient for the
preseat exigency. Such a Court the Go-
vernor of Madras could constitute of his own
authority, and all that was required to be
done by a Jegislative Act, was to em-
power the Session Judge of Coimbatore
to hold Sessions at Ootacamwund. The Bill
of which he now moved the first reading,
had been prepared by the Select Com-
mittee for that purpose.

S 'ABSENCE OF GOVERNOR GENERAL.

Mgr. DORIN said, he was sorry to be
obliged to ack the indulgence of the Coun-
cil for postponing the reading of the Bill to
provide for the exercise of certain powers by
the Governor General during his absence
from the Council of India, (of which he had
given notice), until next week. The Bill
had been drawn, and would have been
brought forward to-day, if it had not been
necessary, with reference to some of the
arrangements proposed, to consult the Execu-
tive Council upon it. This would have
been done yesterday, had not the Governor
Genersl been prevented from holding a
Council by indisposition. ;

The reading of the Bill, therefore, stood
postpened until Saturday next.

BOUNDARY MARKS (MADRAS.)

Mr. ELIOTT moved the first reading of
a Bill for the establishment and maintenance
of boundary marks in the Presidency of
Fort St. George. Ilesaid a survey was now
in progress in Madras, one of the objects of
which was to fix the boundaries of fields,
&c., and it was an object of great impor-
tance to establish land-marks to denote those
boundaries. The Bill submitted followed
Act III of 1846 and I of 1847, which
rovided for the same object in the Presi-
Eency of Bombay and the North-Western
Provinces respectively.

[JaN. 20, 1855.]
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CATTLE TRESPASS.

Mgr. PEACOCK moved that the Pe-
tition from Members of the Indigo Planters’
Association read this day, be printed. Ile
had thought that this would have been
done as a matter of course. On looking
at the Standing Orders, he found that tlis
was not the case, As Mr. Thecobald, the
Secretary of the Association, seemed to
desire that he should be informed of what
had been done with the Petition, there
would be no objection to the Clerk of the
Council communieating to him, under Sec-
tion XXX of the Standing Orders, that the
petition had been ordered to be printed ; and
he (Mr. Peacock) would therefore also move
that such a communication should be made.

Both motions carried.

NOTICES OF MOTION.

Sir JAMES COLVILE gave notice
that, on Saturday next, he would move that
the Council resolve itself into a Committee of
the whole Council on the Bill * for the further
improvement of the Law of Evidence.”

Mgr. MALET gave notice that, on Satur-
day next, he would move that the Council
resolve itself iuto a Committee to consider
the Bill “for the better prevention of Deser-
tion from the Indian Navy.”

MR, ELIOTT gave notice that, on Satur-
day next, he would move that the Council
do adopt the preliminary Report of the Select
Committee to consider the Bill ¢ to umend
the Law relating to District Moonsifls in the
Presidency of Fort St. George,” and that the
Bill be amended according to their sugges-
tion and published for general information.

Me. LAUTOUR'S PETITIONS,

Mg. MILLS moved that the two Petitions
from Mr. E. Lautour, Additional Judge of
Paina, read this day, be printed. These
petitions related to points of importance con-
nected with Civil procedure,

Agreed to,

The Council Adjonrned.
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Bill “to amend the Law relating to the ap-
Eointment and maintenance of Police Chow-
cydars in Cities, 'T'owns, Stations, Suburbs,
nrad Dazars i the Presidency of Fort
William in Bengal.”
Mr. MILLS moved that this Petition be

printed, and referred to the Select Committee
on the Bill,

Motion carried.

Mz, MILLSlaid on the table the Report
of the Select Committee on the Bill “ for in-
corporating for a further period, and for giving
further powers to the Assam Company.”

ABSENCE OF GOVERNOR GENERAL,

LEGISLATIVE COUNCIL,

Taie Hox’sLE MR. DORIN said, he was
repared to move to-day the first reading of a
‘],.!ill “ for providing for the exercise of certain
powers by the Governor (General during his
absence from the Council of India.” But
before doing so0, he had to present a Mes-
sage from the Governor General in  Council
in connection with the Bill.
The Meseage was handed in by the
Ton'ble Member, and read to the Council
by the President. It was as follows :—

MESSAGE No. 25.

“The Governor General in Council au-
nounces to the Legislative Council a Re-
solution passed thia day, relative to the
absehce of the Governor General from the
Council, and to thé necessity for vesting the
Govemor General with certain powers during
such absence.

By order of the Governor Genersl in
Couneil,

CECIL BEADOY,
Secy. to the Govt. of India.

Forr WiLtisy,
The 19¢th January, 1855,

e

The Resolution alluded to above, was
read by the Clerk, and is subjoined :—

* ¢ Fort William, Home Department, Jan. 19, 1855,

Read Minute by the Governor General, dated
29t November 1854, regarding the absence of
the Goveruor General from the Council.

Read Minute by the Hom'ble Mr. Dorin,
dated 1st Deocember.

Read Minute by the Hon'ble Major General
Low, C. B, dated 2ud Docembier,

Read Minate by the Hon'ble Mr. J. P. Grant,
dated 6th December,

Read Minute by the Hon'ble Mr, Pencock,
dated 81h Decomber,

Absence Bill. 112

Resolved,—That it is expedient that the
Governor General should visit the Neilgherry
Hills in the Presidency of Fort St George, and
other parts of India, unaccompanied by any
Member of the Council of India,

That the flon’blo Mr. Dorin be requested to
take charge of, and bring into the Legislative
Council, with a view to its being passed into
Law, a Bill to authorize the Governor General
alone, during his ubsence, to exercise all the
powers which might be exercised by the Go-
vernor General in Council, in every case m\}lch
the Governor General may think it expedient
to exercise those powers. . .

That, in the event of such a Law being pass-*
ed, the business of the Government of India be
conducted in the following manner:—

1.—Al communications to the Government
of India, ghall be ordinarily made to the P'resi-
dent in Council,

2.~All the ordinary business of the Govern-
ment of India in every department, shall bo
conducted by the President in Council.

3.—All questions of goneralimportance in the
several departments and branches of the Admi-
nistration, shall be referred to the Governor
General by tho President in Council, with of
without any expression of opinion ; and such
questions, when 80 referred, may be either dis-
gused of by the Governor General, or re}urned

y him with an expression of opinion for dispo
or re-conusideration by the President in Council:
4~The Governor General may likewise
take up any questions when not so referred t0
him, and may ecither dispose of them or gsend
them to the President in Council. .
5.—All appointments made by, or requiring
the confirmation of the Governor Genersl in
Council (except temporary sacting appoint-
ments) shail be mude und confirmed by tho
Governor General. )
6.—The President in Council shall furnish
the Governor General with a copy of all letiers
from the President in Conncil to the Secret
Committee, and a weekly abstract of proceed-
ings; and the Governor General, in like man-
ner, shall send to the President in Council &
copy of all letters from the Governor General
to tﬁc Secret Committee, and a weekly abstract
of proceedings.” .

Urdered.—That s copy of this Resolution be

“ommunicated, with a Message from the Go-

vernor Geueral in Council, to the Legislutive
Council, :

CECIL BEADON,
Secy. to the Got. of India.

———

Mz. DORIN moved that the Message
and Resolution just read, be printed.

Agreed to.

Mg. DORIN then moved the first read-
ing of a Bill % for providing for the exercise
of certain powers by the Governor (General
during his absence fron the Council of India.”
1le said it was a Bill framed under Section
70 of 3 and 4 of William 1V, ¢. 85, which
enacted * that, whenever the Governor Ge-
neral in Council shall declare it is expedient
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that the Governor General should visit any
g:rt of India unaccompanied by any Mem-
r or Members of the Council of India, it
shall be lawful for the Governor General in
Council, previous to the departure of the
Governor General, to nominate some Mem-
ber of the Council to be its President, in
whom, during the Governor General’s
abeence from the Presidency of Fort Wil-
liam, the powers of the Governor General
in Assemblies of the Council, shall be re-
: and it shall be lawful in every such

case for the Governor General in Council,
by a Law or Regulation for that pu to
be made, to authorize the Gevernor General
alone to exercise all or any of the powers
which might be exercised by the Governor
Geueral in Council, except the power of
making Laws or Regulations.” The Re-
solution just read, had been recorded by
the Governor General in Council as a step
preliminary to the passing of an Act to
empower the Govemnor General to act when
absent from the Council of India ; and he
(Mr. Dorin) would explain the circumstances
under which it had been come to. When
Lord Dalhousie first came out to this country
28 Governor Genersl, it was not his intention
to remain in it beyond the usual term of five
ears allotted for continuance in that office ;
ut in 1852, at the request of Her Majesty’s
Ministers and of the Hon'ble Court of
Directors, he consented to prolong his stay,
with this qualification, however, that, though
he would remain to introduce the changes
that might be found necessary for the work-
ing of the new India Bill, it would not be
convenient to him to stay in India, except
under very pressing circumstances, beyond
February 1855. At the time His Lord-
ship intimated this, it was impossible to
foresee the political convulsions which were
now agitating Europe ; but in the beginning
of 1854, when it was clear that war with
Russia was inevitable, His Lordship, deem-
ing that it was not the duty of any public
man at such a crisis to relinquish his post
on light grounds, tendered his services to
the Home Authorities for such further
riod as the public exigency might require.
Il.);i.s Lordship stay ig Inflin %ad c‘(lmse-
quently been prolonged very much beyond
the period originally intended by him ; and
those who knew the enormous labors which
devolved upon the head of this Government,
and the zeal and energy which His Lord-
ship had devoted to them, would not be
surprised to hear that his health now par-
30] failed him. Excepting a short tour

[Jan.
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of inspeetion through Pegu, and a visit to
the Arracan Coast, it was now nearly—in-
deed, fully three years that His Lordship
had not been absent from Calcutta ; and
the labor imposed npon him in the relaxing
climate of Bengal, had so affected his health,
that he felt he was unable to continue his
work with satisfaction to himself and advan-
tage to the Public Service without some
slight change of air. 1t was purely for
this, and for no political reason whatever,
that he proposed to leave Calcutta ; and in
this he merely asked what every public
servant in this climate was entitled to who
suffered from the effects of severe and con-
tinued exertion. His Lordship had at first
proposed to go to Darjeeling, which appear-
ed to be nearest to the seat of Government ;
but it was not so in reality, for therv existed
no communication between it and Calcutta
by Electric Telegraph, nor, if unexpected
occasion should arise for the Governor
Geeneral’s presence in the Presidency, wonld
the roads admit of speedy travelling, espe-
cially during the rains. ~ Accordingly, his
Lordship had selected the Neilgherry Hilly,
both because access to them was easy at
all seasons, and it would be possible to retarn
from them to Calcutta in a very short time
in any case of emergency ; and because
Calcutta was connected with Bangalore by
Electric Telegraph, by means of which it
would be quite sible to despatch com-
munications from Calcutta, and receive replies,
in two days at the very furthest.

Under the old India Bill, which expired
last year, and by which the functions of the
Executive and the Legislative Council were
vested in one and the same body, it might
have been quite possible, though not quite
convenient, that the Members of the Coun-
cil should accompany the Governor General
during his absence from the Presidency ;
hut under the new India Bill, it was prac-
tically impossible that they should Lave
Calcutta without suspending the functions
of the Legislative Council, because that
Bill required that seven should be the quorum
for Meetings of the latter body, and the
departure of the Members of the Executive
Council from the Presidency would leave
ounly six Members for the Legislative Coun-
cil on the spot. It was true that, by s. 48
of 3 and 4 William IV, c¢. 83, if one Mem-
ber of the Executive Council accompanied
the Governor General, he and the Governor
General would form a quorum sufficient for
the exercise of all functions not Legislative ;
but the presence of that one Member would
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practically be of

very little conse
for, in the event of

quence,
a difference of opinion

overnor General

s in point
of fact, be nui}. the fact of the
Council of India, thus legally constituted,
meeting at a distance from Caleutta, would
prevent the nomination of g President in
Council ; and the whole of the somewhat
cumbrous business of the Government of
India, would have to be transacted at the
Neilgherry Hills—a circumstance of itself
sutliciently inconvenient, So that, on the
whole, having balanced the advantages and
the disadvanug

es of the courses that might

be pursued, his Lordship in Counecil had
decided that i

t would be more convenient
that the Govemor General should proceed
to the Neilgherry Hills unaccompanied by
any Member of the E

xecutive Council.
He (Mr. Dorin) was permitted to mention
that His Lordshi

Moreover,

P intended remaining there
only during the approaching hot weather,
an‘r that he would be again in

Calcutta by
the close of th His absence there-
fore would be but short ; an

d in the mean-
time, as stated in the Resolution read, all
the ordinary business of the Government of
India would be conducted by the President
in Counvil, and all Qquestions of general im-

tance in the sgeveral dePartments and
E:nches of the Administmtnon, would be

referred to the Governor General,
The only other provision inserted in the

Bill was as to the period of its duration.
Being framed for only a temporary object,
its duration was limited to one year,
With these observations, the Hon'ble
Member moved the first reading of the Bill.
The Bill was read a first time accordingly.

BESSIONS COURT AT OOTACAMUND.

Mg. ELIOTT moved the second read-
ing of the Bill « o empower the Session
Judge of Coimbatore to hold Sessions at
amund on the Neilgherry Hills.”
Motion carried, and Bill read a second
time aceordingly. ]
Moved by the same that the Bill be
referred 10 a Select Committee, consisting, of

Mr. Grant, Mr, Mills, and the Mover.
Agreed to.

LAW OF EVIDENCE.

- SimJAMES COLVILE moved that
the Comneil resdive itself into a Committee of
the whole Council to coasider the Bill * for
Mr. Dorin
»

e year.

LEGISLATIVE COTNCIL.
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f
t urther improvement of the Law ©
é‘:id:n:e.” II? added that, as the B‘g:;(;‘
been very much re-cast by the Selfect bly &
mittee, he thought this unquestionaby. &
case in which he ought to avail 'hlm()rders,
the permission given by the Standing ted to
to move that the Council be msmuf: o
consider the Bill in the amended oé:;ect
which it was recommended by the
Committee to pe:lpassed.
carried. .
g‘ll?: %,ou‘:\cil then went into Comg:;:e;
upon the Bill as amended by 'he.on by
Committee, and considered it Secti sed
Section. The first 21 Sections were P&ier-
without other than two or three trifling
bal alterations.

The 22nd Section was as follows —

it shall
‘ A witness being a party to the 5::';: his
not be bound to produce an documelc"nt or
possession or power which 1s not re iring its
material to the case of the party te_‘ln“ or ¢or-
production, or any confidential wnt‘:ldgbetw cen
respondence which may have P“S:dvise r with
him and sny legal professional lence i#
reference to the suit in which the ev however,
proposed to be given. If any {mrlt > bound t0
offer himself as a witness, he shal ndence it
roduce any such writing or corresm:_ relevant
gis custody, possession, or power, i requiring
or material to the case of the party
its production.”

e
SR JAMES COLVILE moved that| tllc\
words ¢ with reference to the suit :'nbetween
the evidence is proposed to be given o
the words ¢ adviser’ and < If” in ¢
i omitted, . a
"0"}'[:‘9 ALLEN said, dealing as thlss vlzry
did with matters of Law in w}pch he w‘:‘lcrable
little competent, it was with c:ns:l it
diffidence that he rose to spea A p::vid—
‘The Section now before the Counci t‘l’ne it
ed that ¢ a witness being & party:o. * any
shall not be bound to produce which
confidential writing or corres.pondence legal
may have passed between him n.m.}l :ncyl'id g
professional adviser, &c.” Now, eom—oF
see why this privilege should be bg e 3 to
why & legal adviser should not P ase,
tell all that he krllew reg:x:h&gmnd' By
else was A

's'iff{.’o.‘:"f{ié’{‘if of this Bill, it “’e;:‘;;‘ii
comprilsory on a witness to answer ggmimw
which might criminate, or tend to e ther
himself.  ‘That Section went mui1 el
than the Law in its present state A‘ t- XIX
such provisiou was to be founfl in Ac . he
of 1833, from which other Nections e
Bill had been taken. If a man was now ot
telieved from criminating himself, he
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see why a professional adviser should be
relieved from disclosing everything that he
koew relating to a suit. Tll‘\e oIliect of the
proposed improvement in the w was to
get at truthpmas far as possible, in the best
way possible. That being so, he did not
see the advantage of giving any privilege to
a professiona) adviser. In Act XIX of
1853, it was vided that a man was not
bound to produce his own title-deeds, unless
he was a party to the suit. That Section,
he obeerved, was left out in this Bill ; from
which he concluded that it was the intention
of the framers of it to force a man to produce
his own title-deeds, as it was their intention
to compel a man to answer questions which
might criminate himself. The principle upon
which they proceeded, he thought a correct
ome ; but because he thought the principle
cotrect, he was opposed to giving any pri-
vilege to a professional adviser. Ile would,
therefore, move that the Clause in this Sec-
tion by which confidential writings or cor-
respondence between a client and his profes.
sional adviser were protected, and the fol-
lowing one, which referred to it, be expunged.

Siz JAMES COLVILE said be would
resist the Amendment. The Hon’ble Mem-
ber had opened it—though he hardly could
have meant 0 to open it—as if the 22nd
Section of this Bill were giving a privilege
which did not now exist. But whether the
privilege was mischievous, or whether it was
expedient, it was one which had been long
n existence. He (Sir James Colvile) was
perfectly aware that the question had been
very much discussed, whether we should get
8t truth by all the means that were in our
power, or whether those exceptions which
the Law allowed should be permitted to
continse. After careful and mature delibera-
tion, the general imPression in England and
elsewhere was, that it was expedient pot to
interfere with the particular privilege against
which the Hon'ble Mover of the Amend-
ment had spoken. He (Sir James Colvi]e.)

did not think it necessary to mix up this

question with that of the propriety of taking

away from a witness the privilege of refusing
to answer any question relevant to t}.xe suit
which might cniminate or tend to criminate
himself ; because that seemed to him to
stand ou an entirely different footing. The
privilege to which the Hon’ble Member was
opez.;cd, was a privilege conceded, because

it always been considered that where a

man had accasion to consult a legal adviser

—as men would have occasion t0 do while

laws were complex—it was inexpedient that

[Tax. 20, 1855.]
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he should be fettered and restrained from

disburthening his mind to his legal adviser

as to the real nature of his case, by a fcar

that the matters which he disclosed might

afterwards be adduced against him. If the

privilege were taken away, every professional

adviser would obviously be exposed to in-

quiries which would be extremely painful to

him as relating to facts the knowledge of
which he had acquired in strict and unreserv-

ed confidence. He (Sir James Colvile) did
not mean to say that the privilege should be
retained in deference to the feelings of the
professional adviser, though many cases might
occur in which he personally should be glad
to see parties relieved from the obligation of
disclosing communications on the ground that
these were confidential. He should be glad
for instance, if a clergyman who, as such,
had received a communication from a penitent
for the ease of his conscience, were relieved
from divulging what he hod received in so
sacred a manner, although he might not be
a Minister of the Roman Catholic faith,
bound by the strong obligation of secrecy
which the discipline of that Church imposes
on a confessor. That was a privilege which
the Law of England would not now give to
a Protestunt clergyman. But, on a general
balance of convenience and inconvenience, he
thought that communications to professional
advisers should still be generally privileged ;
and that nothing would be gained hy the
total withdrawal of that privilege. In many
instances, it might happen that the com-
munications between client and attorney had
been only verbal. In such a case, the
attorney, giving evidence respecting them,
might do so in a manner which would
convey a false or distorted impression of what
had really passed, either from failure of
memory, or an imperfect or erroneous ap-
prehension on his own part of what his client
had said. The Law now gave the power
of examining the party himself, and taking
from his own lips all that he knew of the
case. 'There was, therefore, the less neces-
sity for taking away a privilege which had
so long been allowed, aud fourd to be
convenient,

Upon the whole, having maturely con-
sidered the arguments that had been adduc-
ed for and against the privilege, he did not
think that aits abolition would be beneficial
to Society ; and he certainly was not inchned
to go further in this direction than this
Section as it stood did go in advauce of
those who were at the head, or had the

conduct of legal reforms in England.

PR,
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Sik LAWRENCE PEEL said, he re-
gretted very much that the state of his health
would not permit him to do justice to the
importance of the question raised by the
Hon'ble Mover of the Amendment ; but he
would endeavor, as far as he was able, to
state the reasons why he had given his
assent to the introduction of the Section in
the Bill to which the Hon'ble Member ob-
jected, and why he was opposed to the
destruction of the existing privilege, That
Section was, in itself, an extension of the
Law, and proceeded on the principle that,
as a party to a suit was now permitted to

ive evidence in his own favor, it would
ﬁe unreasonable to allow him to tender him-
self as a witness and still to claim the
privilege of withholding any relevant con-
fidential communication which might have

ssed between himself and his legal adviser,
Vhere he did not so tender himself, the
Section permitted him to retain the privi-
lege ; and the question was, whether it
would be politic or expedient to make the
change which the Hou'blé Mover of the
Amendmeut proposed, without first making
far greater improvements in the substantive
Law of the land than had yet been effected.
It was to be remembered that the privilege
was not the privilege of the professional
adviser. It was not, by any means, cou-
ceded as a boon, or in deference to him.
It wae the privilege of the client ; and if
laws were all perfect—if they secured in
every case perfect protection to the honest
purchaser—he would not be opposed, as
much as he now was, to the alteration ad-
vocated by the Hon'ble Member to his
nght. This particular rule in the Low of
Lividence had been adopted upon principles
of policy, in order that there might be the
most perfect freedom  of communication
between client and attorney when they came
together ; and every one who considered
the cxtreme delicacy of that relation, and
how necessary it was to the interests of both
client and adviser that the latter should be
mude fully acquainted with all the circum-
stances of the case regarding which he was
called in to interpose s valuable advice,—
roust see that there would be evil in inter-
poeing any check which might tend to
restrain the freedom of the client’s com-
muiucations.  That was the Princi e upon
which the Law bad determined t&ut com-
munications between a client and his profes-
sional advuzr shovld be protected. Would
the public conseut to liave this privilege

LEGISLATIVE COUNCIL.
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change in the Law by which a mau, if he
found it necessary to consult a professwml
adviser, would be unable to make his com-
muuications to him without exposing himself
to the chance of having them laid bare b
a Court without any restriction, whenever
the necessitics of his own case, or the
roceedings of others, might take him there ?
ould the public consent to this ? It was
taking a very narrow view of the question
to suppose that the privilege could be v
only as a cloak for dishonesty or crime. 10
the majority of cases, it would be used for
the protection of the rights of parties most
innocent and most honest. Suppose, for
example, the case of a man who purch
an estate under the full belief that he
was acquiring a complete legal title, and
who gave perhaps all that he was worth m
the world for the purchase. After the
acquisition of the property, he learnt, for
the first time, that there was a flaw in the
title, Ile called upon his legal advnszg
communicated what he had heard, and aske
lim to look into the matter, and see if his
title was secure, or if it could be stﬂ‘“S,'h'
ened or confirmed. He, at all events, having
purchased bond fide, was quite as innocent
arty, and, according to natural equity, W88

a
fuﬁy as much entitled to protection, 88 &
person who had been long disposses

sed, an

to whose supineness, perhaps, the danger
the other was owing, The protection ©
such a one now practically depended often
in a great degree on the difficulty of prov-
ing the title of the claimant, The party I
possession tglied on his possession. But
this change would expose him to the risk
being turned out of possession on proof
an admission in a confidential communication
with his own attorney, directed to the secu®
rity of that which, as an honest man ad
often as a just man, he was entitled to see
secured. %Vhat justice would there be m
such a course ? “Surely, it would be just
and right to give to honest purchasers more
security than they now emjoyed against
dormant claims. ‘What feeling would be
entertained, especially amongst a commerc!
community, on secing an honest purchaser
ruined by a forced revelation of that which
had passed between him and his own pro-
fessional adviser under the seal of secrecy
And yet, this might be the consequence of
the ehange in the Law advocated by the
Ilon’ble Mover of the Amendment.

But this would not be the ouly incon-
venience. There would be another.

:;'.th(rrawn? Would they conseut to a

the privilege were withdrawn, how could 2
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Emn, desirous of legal advice, feel that |

was free (o communicate to a professional
adviser everything that he might wish to
communicate 7 Were there not dangers of
misconception and half revelations?  The
withdrawal of the privilege would operate
as a constant check upon communications
from a client to his attorney. It was not to
be supposed that the object of a man in
consultiug a legal adviser could only be to
serve some dishonest purpose.  Legal advice
was daily sought with the most honest of
motives, It constantly happened, for in-
stance, that a commercial man, under impend.
ing and unforeseen difficulties occasioned by
no fault of his own, found it necessary to
take legal advice in order to leam how it
would be safe for him to act. Would he,
in seeking that advice, think it prudent or
expedient to be perfectly open in his com-
munications, if he knew that himself and
his legal adviser were liable to be dragged
into a Court, and compelled to state in
evidence everything that had passed between
themselves ? The object really contem-
plated by the Law in allowing professional
comnmunications to be privileged, was, not to
keep out of sight anything that was criminal
or improper, but to maintain that full and
entire confidence between attorney and client
which ought obviously to exist between
them, but which the withdrawal of the
privilege, suggested by the Hon’ble Mover
of the Amendment, would tend very greatly
to shake,

The Hon'ble Member who had moved
the Amendment, considered that there was
su inconsistency in the Bill in the respect
that, while the 22nd Section retained the

privilege in rcgard to professional commum-
cations,—which it did, subject to the proviso
that the client, being a party to a suit, did
not tender himself as a witness in it—the
32nd Section made it compulsory on a
witness to answer questions relevant to the
issue which might criminate, or tend to crimi-
nate himeelf. He (Sir L. Peel) must say,
that he did not see the inconsistency at all.
The questions which a party would be
bound to answer under the 32nd Section,
would have no necessary connection with his
own rights. It might happen that most
important rights of property of another per-
son might depend upon them. When the
Law relating to breaches of trusts was altered
in this country a few years ago, the new
Act—which, he believed, was framed by
the late Mr. Bethune—made many offences
criminal which were before only matters of
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civil jurisdicion. Now, suppose a civil
suit were inctituted for the recovery of certain
funds which had been misapplied. It might
be that the misapplication could be proved
ouly by the evidence of some one or
more of the several individuals involved
in the act itself ; but the breach of trust
would, under the new Act, be a criminal
offence ; and as, in the existing state of the
Law, these individuals, though they might
be examined as witnesses in the aivil suit,
would uot be bound to criminate themselves,
they might refuse to answer any question
tending to shew what had become of the
funds,” There the personal privilege of a
witness not to criminate himseltP would oper-
ate to the destruction of the civil rights of
another party. ‘That privilege was never
uriginally intended to work any such result,
and would be stretched too wide if allowed
to work it. It had been conceded to a
witness in_the merciful spirit of the English
Criminal Law, in order that a confession of
guilt should not be extorted from the de-
linquent’s own mouth, and then used as
evidence against him. That was the prin-
ciple on which the privilege rested ; and the
82nd Section of this Bill preserved it entirely
to him by providing, as it did, that no answer
which a witncss might be compelled to give
should subject him to any arrest or prosecu~
tion, or be used as evidence against him in
any criminal proceeding. There was no
analogy between such a privilege, and a
privilege which rested upon the broad princi-
ple of general convenience and expediency
In  protecting the daily communications
hetween attorney and client. He had the
greatest ible respect for the opinions of
the IionPl(:;:es‘ Movegeof the Axgendment
and those who thought with him upon this
question, H@& was aware that there was no
less & man than Bentham who had expressed
himself in favor of the removal of this
privilege. Bentham was in favor of the
retention of one privileged communication
only, which did not exist in our Law, namely,
that between a priest and penitent.  He had
supported his views onr this subject with his
usual powers of reasoning ; but it should
be remembered that that great man was a
great legal reformer, and it might be that
he recommended the removal of the privilege
in question only as part of a general reform,
in harmony with the principles which he and
those of his school advocated. As he (Siv
L. Peel) had said in opening, he might him-
self be willing to assent to the change if the
substantive Law were in a state of such
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own behalf, and might be compelled to give
evidence against themselves, and even to

vinced that it would be premature and rash | answer questions which might criminate them,

to introduce the proposed change as yet. It | the privilege which had now for many years
was to be observed that it had not been | protected confidential communicationsbetween
askeq for here and elsewhere by those who | attorney and client, should or should not be
were most likely to know if it was required. [ withdrawn, IHaving given the best atten-
This went to show that they saw the neces- | tion that he could to the question, he had

sity and importance of free and unreserved | come to the conclusion that it would be
communications between themselves and their | better if the privilege were not withdrawn.

rofessional advisers ; and he should certain- | The question which had been raised on the

f; say that unless the attention of the public | 22nd Section of the Bill, might more fully

out of doors were first drawn to so important | be raisedhon the 24th, where the privxlege

advanced improvement as to admit of it with
safety, But it was not ; and he was con-

an alteration in the Law, it would be very
inexpedient to introduce it. It would be an
altcration making a most wide change in
the Law—a change beyond anything that
had been called for in England. The reform
proposed in Section XXXII, to which
the Hon’ble Member had referred as being
incnngistent with Section XXIT, kad been
called for and strongly urged in England in
works having for their object the reform of
our Laws.-

The question on which he had spoken,
was one oo vast to be done justice to with-
out previous preparation. He had endea-
vored, feebly he feared, to express his
gentiments regarding it. He would repeat,
he felt fully convinced that, in the present
state of the substantive Law, the change
pros)‘osed by the Hon’ble Member would
work great injustice and mischief, and that,
at all events, before determining upon it, the
attention of all commercial men—indeed of
the public 2t large—should be first drawn
t it. On the grounds he had stated, he
would resist the Amendment, and urge on
the Legislative Council the expediency of
retaining the Section as it stood,

was more clearly laid down. The first Clause
of the lattu: Scction suid—* A bLamister
attorney, or vakeel, shall not, without the
consent of his client, disclose any commu-
nication made by the client to him in the
course of his professional employment, nor
any advice given by him professionally to
his client, nor the contents of any document
of his client the knowledge of which he
shall have acquired in the course of his
professional employment.”  If the privilege
defined in this Clause of the 24th Section
were to remain, the Ion’ble Mover of the
Amendment must admit that the privilege
defined in Section X XII ought also to be
continued, [ Mr. Allen,—Certainly.] He
would, therefore, consider it rather as 1t was
broadly defined by the 24th Section, than
on a mere question whether only a written
confidential communication between attomt:iy
and client should or should not be produced.
It appeared to him that, when the Law
allowed a party to a suit to give his evidence,
and enabled the opposite party to ch{Pel
him to do so, it did all that could be fairly
required ; and that to bring the legal adviser
into the witness-box to disclose communi-

Sz JAMES COLVILE begged to add
a few words 10 what he had already said.
It was undoubtedly desirable that so im-
t & question should be discussed ; but

it hardly seemed to him to be properl
raised by this Amendment. The Amem{-
ment of his Hon'ble friend had taken him
by surprise ; but as he understood it, it was
to omit all the words of the 22nd Section

cations which might have been made to him,
would be not only inexpedient, but unsafe.
A client, in consulting an attorney, ought
to be allowed to communicate with him free
from any restraint. In so doing, he might,
with perfect honesty, communicate to him
ouly such facts as at the time he might
consider essential to his case. Suppose
that, at the trial of the suit-—the client being

after the word “ production.” If this was | absent, but the attorney present—the attor-
carried, the effect would be to leave the Law, | ney could be called and compelied to disclose
in respect of professional communications, | the communication which had passed between
unalicred, and the privilege to which his | him and lhis client : the consequence might
Honorable fricnd cbjected, unqualified even | be very injurious to the latter ; for the com-
by the exception which this Section sought | munication having been made without spe-
o engraft upon it. cial reference to the point raised in Court,
Mg, PEACOCK said, he had felt con- { would, in all probability, be imperfect in
wderable doubt whether, after parties to a | itself, but capable of explanation if the client
suit were allowed to give evidence in their | were present in Court. He (Mr. Peacock)

Sir Lawrence Peel
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would put another case. Suppose a person
to have purchased an estate, and to have
been in possession of it for many years, and
an action to be then brought to eject him
from it. He might consult his professional
adviser, stating that he had paid for the
estate, that he had been in possession many
ears, that he did not know why the action
{ad been brought, but wished to leam if he
could safely defend it. The conveyancer
or attorney would examine the title, and
might pick some hole in it of which the
opposite party had no knowledge whatever,
and he might bring it to the notice of his
client. Would it be fair to compel the client
to disclose the existence of that flaw at the
hearing of the action, and so b:{::'onn tllns
opposite of it, who probably wou
n‘:g:: lmvP;a lIfl}i'scovered it himself 7 A case
such as the one he was now supposing, had
really occurred. A gentleman had purchas-
ed an estate, and been in possession for forty
years. At the end of that time, a ques-
tion arose as to the validity of his title. He
sought professional advice, and the conveyan-
cer whom he consulted found a flaw in the
title of the person from whom the gentleman
had bought the property—a flaw depending
upon a mere technicality. He informed his
client of the mistake ; no one else knew of
it; no one else would in all probability have
discovered it ; and noinjury or injustice was
done, because the gentleman had honestly
paid for the estate. Now, if he or his
professional adviser had been liable to be
compelled to produce in a Court the opinion
regarding the real nature of the title, what
would have been the consequence ? He
might have very soon been turned out of a
property for which he had given a fair and
valuable consideration, and of which he had
been in possession for so many years., For
these reasons, he (Mr. Peacock) was of
opinion that the privilege in question should
be retained, but subject to the check which
both the 22nd and the 24th Seetions of the
Bill provided,—uviz., that, being the privilege
of the client, a party to a suit should be
deemed to have waived it when he offered
himself as a witness to the Court, and him-
self or his legal adviser should then be
bound to disclose professional communications
which might have passed between them.
In such a case, if the client gave false evi-
dence, his legal adviser might be examined
to contradict him. Generally, he (Mnr.
Peacock) was averse to allowing any pri-
vileges in Law ; but, having weighed all the
considerations which affected the question,
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he was of opinion that this particular privi-
lege it would be safer and more expedient
to retain.

Mr. MILLS said, he likewise would vote
against the Amendment moved by his
Honorable friend opposite. It would be
very undesirable to introduce such a change
in the Mofussil. Indeed, he did not think
any one there would dare to consult a
mookhtear with a view to his defence or
the enforcement of his rights, if he knew
that the mookhtear was at liberty to walk into
Court and divulge everything that he might
communicate to him for the purpose of
obtaining his advice. This question had
been fully and carefully considered by Mr.
Harington and himself in relation to Act
XIX of 1853, and they had both come
to the conclusion that it would be extremely
unsafe to do away with the privilege, which
had long existed in our Courts.

Mg. ALLEN’S Amendment negatived.

The original question was then put and
agreed to,

The remaining Sections of the Bill were
p\g%(é, with a verbal alteration in Section

DESERTION, INDIAN NAVY.

Mg, MALET moved that the Council
resolve itself into a Committee of the whole
Council to consider the Bill * for the better
prevention of Desertion from the Indian
Navy.”

Motion carried.

The Committee proceeded to consider the
Bill (which had been prepared and brought
in by Mr. Maletyin its onginal form.

The 1st Section was. passed as it stood.

The 2nd Section was as follows :—

“ Every Commander or Master of any mer-
chant vessel, and every other person, vgho by
words or any other means whatsoever, directly
or indirectly instigates or procures any officer,
seaman, or other person belonging to the
Indian Navy, to desert,~—or knowing thut any
officer, seaman, or other person belonging to
the Indian Navy is about to desert, aids or
assists him in deserting ; or knowing any officer,
seaman, or other person belonging to the Indian
Navy to be a deserter, harbours or conceals such
deserter, or assists such deserter in concealin
himself, shall for every such offence, bo liable
to a fino nut exceeding Rs, 1,000,”

Mzr. MALET moved that, the words
“ harbours or conceals, &c.,” given above in
italics, be left out, and that the following
words be substituted for them ;= harbours,
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concenls, or assists in concealing such
deserter, &e.”

Motion caried.

Mgr. MILLS then moved that after the
word ¢ concealing” in the above amendment,
and before the words * such deserter,” the
words “or employs, or continues to emrloy
be introduced,—observing that, though the
Master or Commander of a merchant vessel
might not harbour or conceal, or assist in
harbouring or concealing a deserter, he might
employ or continue to employ him.

Tux PRESIDENT said, he apprehended
that in point of order, the Hon’ble Member's
motion could not be put. The words intro-
duced into the Section on the motion of the
Hion’ble Member to the right (Mr. Malet)
were an amendment ; the words now pro-
posed by the Hon’ble Member near the gang-
way (Mr Mills) were proposed as an amend-
ment of that amendment; and, according
to the 48th Standing Order, the first amend-
ment having been already carried, it was not
competent to the Hon’ble Member to move
an amendment of it now. Xe should have
made his motion before the first amendment
was put to the vote. The words of the
48th Standing Order were :—% A motion
to amend a proposed amendment may be
made after the question of amendment has
been proposed by the President, and before
it has been put to the vote,~but at no other
time.”

Mg, MILLS said, he did not oppose tbe
amendment already passed : he voted for
it : but he proposed that it should appear
in the Section with the additional words
¢ or employs, or continues to employ.”

Toe PRESIDENT said, he was quite
aware of this; but if one Ilon’ble Member
moved an amendment, which was carried by
the Council, and another Hon'’ble Member
then proposed to interline something in it, that
was proposing to amend an amendment ; and,
according to the strict and literal interpre~
tation of the Standing Order, it was not
competent to him to make his motion. As
he (the President) had said on former occa-
sions, he did not by any means wish to take
upon himself arbitrarily to decide the sense
of the Standing. Orders ; and, therefore, if
there was any doubt as to the construction
which he put upon the 48th Standing Order,
he would be glad to hear how the Council
read it. But he thought the meaning of
the Order was so clearly expressed by the
words used, that the Council would agree in
his opinion that the Hon’ble Member was out
of onfl:r in bringing forward his motion uow.

Mr. Malet
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Mg, MILLS then altered his motion by
moving that the words “ or em?loys, or con-
tinues to employ such deserter”, be inserted
after the passage already amended ; so that
the whole might stand thus—* harbours,
conceals, or assists in concealing such

” | deserter, or employs, or continues to employ

such deserter.”

Mr, MALET said, he had no very great
objection to the introduction of the words
proposed by the Hon’ble Member, if the
Council considered that the phrase  harbours
a deserter” did not include employment of &
descrter.  He thought that it did, and had
not, therefore, inserted it in the Section.

Stk LAWRENCE PEEL said, he cer-
tmr'l{lly was opposed to the introduction of the
word “employ,” if it was to be understood ag
an extension of the word “ harbour :” and if
it were not so intended, it was an unnecessary
addition, If the Master or Commander of a
vessel employed a deserter from the Indian
Navy with what the Lawyers would term
a malus animus, unquestionably he should
be punished ; but to make it an offence In
him, or any other party, to employ at all &
person who had at any antecedent time
deserted from his ship, would be to make an
offence of what might in reality be a most
innocent act. The Section provided no
limitation in point of time ; and if it were
passed with the amendment which was now
proposed, the result would be, that a man
who had once deserted from the Indian
Navy would be incapable of obtaining work
for his livelihood for the remaining part ©
his natural life ; or that, if he did obtain 1%,
at some period, however remote from l.he
date of hig offence, the party employing him
without knowledge would be liable to pay &
nalty of 1,000 Rs.
¢MR. PEACOCK said, he would support
the motion for.the amendment. He under-
stood that there was a doubt whether the
meaning of the term «employ” was includ-
ed in that of the term “ harbour,” If this
was 80, all future questions arising from such
doubt ought to be obviated, by the intro-
duction of the amendment proposed. In

!the Section as it now stood, the words
| “knowing any officer, seaman, or other per-
 son belonging to the Indian Navy to be a
deserter,” over-rode the words ¢ harbours,
conceala, or asMists in concealing such de-
serter ;” and as the Ion’ble Member pro-
- posed to place his amendment, they would
; also over-ride the words “or employs, or
| continues to employ.” The question, then,
| was simply thi—was it, or was it not, a8
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bad to employ, or continue to employ a de-
serter knowing him to be such, as to harbour,
or conceal, or assist in concealing a deserter
knowing him to be such ? Upon this, he
apprehended, there could be no two opi-
nions. .
With regard to the objection urged against
the amendment by the Hon’ble Chief Jus-
tice,—viz., that, by the Section as proposed
to be amended, where a man once deserted
from the Indian Navy, it would be punish-
able to employ him at any subsequent period
of his life—it secmed to hun that it would
equally apply to the Section as it now stood ;
and that, according to the construction of
the Hon’ble Member, where a man once
deserted from the Indian Navy, it would be
punishable to harbour or conceal him at any
subsequent period of his life. But the word
s deserter,” in the sense in which he under-
stood it to be used in the Bill, meant, not a
man who had run away from his ship at any
remote period of his life, but a man whose term
of service in the Indian Navy was unexpired
at the time of harbouring him.  Therefore, it
would be punishable to harboyr or employ
him only wgile he was liable to serve in the
Indisn Navy, and where the party harbour-
ing or employing him was cognizant of that

For iustance, if a man engaged to
serve in the Indian Navy for one year, anfl
absconded from it after three months, it
would be an offence, knowing him to have
absconded, to harbour or ewploy him
during the reinaining nine months of his
engagement : but it would be quite justi-
fiable to harbour or employ him after that
period.

Mgr. ALLEN opposed the amendment.
The Master or Commander of a vessel
might engage a descrter innocently ; but
after he left the port, and when on the high
seas, the seaman might tell him that he had
rin away from the Indian Navy. What
was be to do with the man there? Wasg
he t» put him in chains for the rest of the
voyage 7 lde would have no alternative
but to continue to employ him ; and yet,
that would be punishable as an offence by
the amendment now pro .

Sik LAWRENCE PEEL said, the
Hon'ble Member opposite (Mr. Peacock) had
gaid that the objection which he(Sir Lawrence
T’eel) had made to the affendment, was
equally applicable to the Section-as it stood ;
and that the term * deserter,” as used in the
Bill, applied to a man who had run away from
his ship only during the term of service for
which he had contracted, and that after such
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term he ceased to be a deserter. But the
general tenor of the Bill shewed that this was
not the neaning which the Bill gave to the
term, and the word was used in several Sec-
tions as applicable to a party who had desert-
ed, though, at the time of concralment and
so forth, the giventime for which he might
have contracted, had expired. There was
no expression of limitation of time : the
period was unlimited ; and the contract would
be unperformed though the timne had lapsed,
if it was interrupted by desertion. There-
fore, in his view of the provisions of the
Bill, he adhered to the objection he had
made to the Amendment.

Mzr. MILLS’ motion was put to the vote,
and negatived by a majority.

Section I1, as amended on Mr. Malet’s
motion, was carried.

The Committee then proceeded to con-
sider Section I1I of the Bill after it
had been amended 8s propuscd by the
Select Committea. It then stood as ful-

lows :—

“ Proof that any deserter from the Indian
Navy has been conoealed on board any mer-
chant vessel, shall in all cases be deemed suthi~
cient primd fucic evidence agaiust the Master
or Commander of such veasel on a charge of
having knowingly harboured or concealed, or
assisted in concealing such deserter ; but such
Master or Commander shall be st liberty, b
way of defence, to explain the fact of suc
concealment, or to prove that the same tuok
place without his knowledge.”

Mr. GRANT said, he was apposed to
this Section altogether. For all good pur-
poses, it seemed to him to be quite unneces=
sary. No doubt, the fart of a deserter from
the Indian Nuvy beiny found concealed in a
merchant vessel-—the Master or Commander
of such vessel being on board at the tirte—
would tend to shew complicity in the cou-
cealment on the Master’s part ; and this it
would do without any law to the effect of
this Section. But such a fact would not, of
itself, be proof of the Master's complicity,
auy more than the finding of stolen goods
in a man’s house would be proof that he had
stolen them. The effect, however, of this
Section would be to mmke it so. The Sec-
tion provided that it should be held to be
primé facie evidence in all cases ; so that,
whenever it could be shewn that a desertar
had been found concealed on board a certain
merchant vessel, that aloue, if no further
evidence in the matter could be produced,
would stand s proof against the Master,
who must be convicted upou the charge.

tn 1
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The framer of the Bill had endeavored to
get over the difficulty by adding to the Section
the following qualification—* Sucli Master or
Cowmmander shall be at liberty, by way of de-
feuce, to explain the fact of such concealment,
or 1o prove that the same took place without
bis knowledge.” But how was the accused in
the dock to expluin the fact if he knew
nothing about it ! If he knew anything
about it, he was guilty.  But he (Mr. Grant)
was supposing the case of an innocent man :
~—how could such a one ¢ explain the fact”
* by way of defence ¥ All he could say
would be, ¢ I know nothing at all about it.”
That would not be au explanation. Then,
again, how could he prove, as the Section
required, that the concealment had taken
place without his knowledge ?  This was to
call upon him to prove a negative. Yet,
whenever he should find it impossible to do
that, the mere fact that the deserter had
been found on board, would be sufficient
evidence against him, because, however in-
nocent he might be, it would not be in his
ower to rebut it. Everybody knew how
often it happened that seamen of merchant
ships tovk friends on board, and concealed
them in the hold or the forecastle without
the knowledge of the Master. In such
cases, what mcans would the Master or
Commander have of proving that he did
not know of the concealment at the time,
to displace that which this Section made
primi_facie evidence against him ?  ‘There
was an amusing anecdote reiated here of a
most vencrable personuge, one of our former
Bishops, whose servant was in the habit of
puttiny other people’s silver spoons into his
Lordship’s poc&et. The spoons were, in
this way, stolen by the servaut ; and who
would ever think of saying that, in such a
case, the fact of concealment should be
prima facie evidence, or any evidence at
all, of any sort of complicity in the theft ?
And if such a provision would not do in
other eases, why should it do in the case of
Masters of merchant ships ? What had
this class done that what was not sufli-
cient evidence against other 1nen, should
be sufficient evidence against them? On
these grounds, he (Mr. Grant) would vote
against this Section standing part of the Bill.

Mn, MALET said, that the 3rd Section
was inteuded to repress an evil which had
risen lo a grent height in Bombay ; and
the more stnngent it was made, the more
speedily would the evil decrease, and all
necessity be removed for putting the pro-
visions of the Act into force,

Mr, Grant
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Mr. PEACOCK eaid, he would vote
against the Section, as calculated to operate
very injuriously towards Masters or Com-
manders of merchant vessels, It provided
that proof that any deserter had been con-
cealed on board a merchaut vessel, should in.
all cases be deemed suthicient primd facie
evidence against the Master or Commander
on a charge of having knowingly harboured
or concealed him. The mere fact that a
deserter was found concealed on board, would
not shew that the Master or Commander
knew him to be a deserter, e might have
hired the man fairly : or some of his crew
might have cancealed hiin without his know-
ledge. He ought not to be made liable to
punishment for that,

Stk LAWRENCE P’EEL said, he had
waited to hear what would be said in favour
of this Section, and he quite concurred in
the objections that had been urged against it.
He would take an analogous case for an illus-
tration. Suppose that a question arose as
to the possessidn of a person charged with
receiving stolen goods knowing them to be
stolen, The property might be found on
his premises, the finding of which might
afford a reasonable ground, under the cir-
cumstances, for presuming that it could not
have been placed there without his know-
ledge. That would raise a primd faci
presumption against him, which he must
rebut by some proof. The surrounding cir-
cumstances might raise or rebut such pre-
sumption. For they might equally lead to
the belief that the property had beer
snuggled into the place where it was dis-
covered without his observing it. The law
provided for cases of this kind. But this
Section said that in all cascs—that is, under
every conccivable combination of cirennt-
stances—the simple fact that a desertor from
the Indian Navy had been concealed on
board a merchant vessel, should, bo taken
as sufficient primé facie evidence that the
Master ot Commander knew of his conceal-
ment j—in other words, that, under any con-
ceivable circumnstances, it would bo sufficient
only to shew that the seaman had deserte
from the Indian Navy, and been conceglc
on board a merchant ship, and then, with=
out proof of one fact more, without proo
of anything that raised even the feeblest
presumption his guilt, the Master of
Commander would he liable to be convictet
of having knowingly harboured and conceale
the man. For by a legislative enactment,
proof really insufficient in the instance sup-

posed, would still be declared suflicient
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unless it was rebutted. Dut as the defend-
ant in a criminal case could not give evi-
dence for himself, it would be unjust to
throw on him the onus of rebutting that by
evidence which he inight not, in such a case,
have the means to rebut, as had been suffi-
ciently shewn by the Hon’ble Member who
had opposed the Clause, There could be
no better reason in this than in any other
classes of cases for straining and violating the
first principles of justice ; and he would vote
against the Section forming part of the
Bill.

Sir JAMES COLVILE said, he thought
the Hon’hle Member who had introduced the
Bill, would exercise a sound discretion in
yielding to the opinion of the Council, and
sllowing the Section to be expunged. In
the Bill which was first brought in, the
discovery of a concealed deserter on board a
merchant vessel was made conclusive evi-
dence against the Master or Commander.
He (Sir James Colvile) had opposed the Bill
principally on the ground of the objectiouable
character of that Clause, and it was ultimately
withdrawn. At that time, it was suggested,
he thought hy the Hon'’ble and learned Chief
Justice, that it would be sufficient to treat
the discovery on board as only primad fucie
evidence, and leave it open to the Master to
explain the fact of the concealment. le
(Sir James Colvile) himself individually had
always been of opinion that all that was
necessary in such a case could be gained
under the Law as it now existed, and that
the fact of finding the man on board the
vessel should be an element in the evidence,
but nothing more. But the representations
from Bombay of the necessity of some special
provision, were very strong; and as the
Hon'ble Member for that Presidency had
pressed for some Clause like the onein ques-
tion, he (Sir James Colvile) had assented
to the insertion of this Section, believing that
the Master, if really innocent, would proba-
bly have litle difficulty in proving that the
deserter had been concealed without his
knowledge. At the same time, however,
he fully conceded the impolicy of meeting

articular cases by changes in the general
iaw ; and he would therefore vote, on the
motion of the Hon'ble Member who had
spoken last, that the 3rd Section of the Rill
be expunged. He understeod that his
Hon’ble friend on the right ( Mr, Malet) did
:zl;l‘ desire to press the adoption of this Sec-
§ect§on IIT was negatived,
Section IV being proposed-
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- Mgr. PEACOCK said, he had the same
objection to this Section that he had to the
last. 1t provided that, if it should appear that
a deserter had been concealed on board a
merchant vessel, and that the Master or
Commander of the vessel, though ignorant
of the fact of the conccalment, might have
known of it but for some neglect of his duty
as Master or Commander, or for a want of
proper discipline on board his vessel, he
should be liable to a fine not exceeding Rs.
500. He (Mr, Peacock) thought it quite
reasonable that the ignorance of the fact of
the concealment of a man known to be
a deserter, should be punished if it was
owing to neglect of duty or want of
discipline. DBut then, there arose this diffi-
culty, 'The seaman concealed might be a
deserter without any one on board know-
ing he was a deserter. 1le might be the
friend of one of the crew, who, knowing that
it was contrary to the rules of the ship to
have his friend on board, might have con-
cealed him from the officers of the ship
without knowing that he had absconded from
the Navy, From neglect of duty, or from
a want of proper discipline, the Master
might not know of the concealment. The
man who concealed, would not be guilty of
any offence, not kuowing of the desertion ;
but yet, by this Section, the Master, who
might not know either of the desertion or of the
concealment, would be guilty of an offence,
because he did not know of the conceal-
ment. :

Mgr” MILLS said, he likewise objected
to the Secction, and should vote that it he
omitted. The 2nd Secction provided that
whoever harboured, concealed, or assisted in
concealing a deserter knowing him to be such,
should be liable to a fine. Tt seemed to
have been felt that the guilty knowledge
which was made an ingredient of the offence
defined here, would be difficult of proof
and the 4th Section bad been x.ntroﬂuced
evidently for the purpose of catching those
whom the other Clause could not reach. It
was extremely objectionable to stretch an
enactment in this way. ‘The intention obvi-
ously was, where a Master could not be
convicted of harbouring, concealing, or assist-
ing to conceal a deserter knowing him to he
such, to tumn round and punish him for
neglect of duty. There wasno such pro-
vision as this 4th Section in the English

Law, and he saw no reaso i
. ‘ n why it should
be introduced into the Law of th{s count

iy SRIAMES COLVILEsaid, headmied
at the 4th Seetion wag a stringent proyi-

N4
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sion, but on the whole, he was disposed to
allow it to remain. The evil which the Bill
was intended to put down, was stated upon
authority {o be one of continual occurrence
in Bombay, #nd certainly might, in time of
war, be productive of very grave conse-
quences to the public service. It was
extremely difficult to brint home to a
person in charge of a vessel the graver
offence defined in the 2nd Section. The
Master or Commander was frequently absent
from his vessel. Yet, he was the person
directly interested in inducing sailors to
desert, in order the more effectually to man
his own ship. That was the gnevance of
which the naval authorities in Bombay prin-
cipally complained. Wages were high in
the Merchant Service at present, and, of
course, the higher the rate of wages the
greater the inducement for desertion from
the Indian Navy, and the more frequent the
occurrence of the offence. It was very easy
for a Master or Commander to contrive to
induce men to desert without appearing to
take any part in the transaction himself, by
employing his mate, his boatswain, or his
gunner ; and while he thus had the benefit
of the desertion, he might contrive not to lay
himself open to have the offence defined in
the 2nd Section proved against him. All that
the 4th Secction provided, was, that if it was

roved—and the burthen of proof, it should
Be observed, was on the accuser—that the
Master had so negligently kept his ship, or
allowed such a want of discipline in it, that a
deserter who came on board could be and
had been concealed without his knowledge,
he should be punished for that minor offence
with a minor penalty. The Hon’ble Mem-
ber opposite (Mr. Peacock) objected to the
Section that it did not cast on th: party
accusing, the burthen of showing that the sea-
man concealed was known to be a deserter.
Of course, the Master could not know
the fact, because the Section assumed that
he was ignorant of the concealment. But
still, was it not desirable to say broadly,
that if a man was concealed on board, the
- person who by his negligence had permitted
such concealment, should take the chence of
the person concealed turning out to be a
deserter from the Indian Navy ? There
could be no concealment of any person with
a good motive. If a seafaring man"sought
to be conccaled on board a vessel, it was

retty certain that, if not a deserter from the
}fndinn Navy, he must be a deserter from a
ship of some other Service, or a fugitive from
justice ; and if he was cuncealed un board

Sir James Colvile
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owing to the negligence of the Master, the
Master should tuke the chance of his turn-
ingout to be a deserter from the Indian
Navy, and the falling within the purview of
this Section. He (8ir James Colvile)
admitted that it was a stringent Section ; but
he thought it was not more stringent than
was required to check the evil complained
of, and that if it were fettered with the
necessity of proving guilty knowledge—a
thing always difficult of proof —not in the
party concealed, but in the person who actu-
ally concealed the descrter, it might become
ineffectual.

Mg. ELIOTT said, it seemed to him
that the objections made to the Section
would be met if it were altered so that it
would impose on the Master or Commander
of a merchant vessel, when he found a man
concealed on board, the duty of ascertaining
who he was, and why he was concealing
himself. ‘This would lay no hardship on
the Commander, and would meet the objec-
tions that wece now raised against the
Section.

Mw. GRANT said, the time for moving
amendments on this Section, had now gone
by, and the proposition of the Hon’ble Mem-
ber who had just spoken, could not, there-
fore, be entertained in the shape of an
amendment ; but he (Mr. Grant) believed
that it would be competent to the Lon'ble
Member, if he pleased, to vote against the
amended Section altogether, and, if that mo-
tion were carried, to propuse & new Section
instead of it. To him (Mr. Grant), how-
ever, there appeared no valid objection to
this Section as it now stood. Ille had
objected to the 3rd Section, because he
considered that it tampered with the general
rules of evidence to provide for a particular
case ; and as rules or evidence depend upon
general principles, they should be lefs to be
applied by the Court to each case before it
according to its own common sense and
discretion, The 4th Section did not tamper
with the general rules of evidence. As he
understood it, it would have to be positively
proved against the Master, or the Officer in
charge for the time being, of a merchant
vessel, that he had neglected his duty, or
allowed a laxity of discipline to prevail in
his ship ; also, that the concealment of a
deserter on board was a consequence of such
neglect or laxity of discipline. 1If a person
who was entrusted with so important a
charge as the command of a vessel, was neg-
ligent or remiss iu the perforinance of his duty,
and if the consequence of this neglect was
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a great public evil, it appeared to him (Mr.
Grant) to be very reasonable that he
should be made responsible for his negli-
gence,

Mg, ALLEN said, he would vote against
the Section. It had been discussed in Com-
mittee, and he had opposed it there, on the
ground that it proposed to punish Masters or
Commanders of merchant vessels, not for
encouraging desertion from the Indian Navy,’
but for neglect of duty, or maintenance of
lax discipline on board their vessels. « Neg-
lect of duty” and “ want of proper disci-
pline” were such very vague terms, that
almost anything might be made to come
under them. He, therefore, objected to the
Section.

Sirk LAWRENCE PEFL said, he
agreed with the Hon’ble Member to his right
(Mr. Graat,) in thinking that the 4th Section
was not open to the objection which applied
to the 3rd. The ground upon which it was
opposed by the Hon’ble Member opposite
(Mr. Allen) was not likely to arise ; for it
would be obvious to every man of common
sente—and it was to be hoped that the Act
would not fall in the hands of men without
common sense for interpretation—that the
neglect of duty and waut of proper disci-
plire intended by the Section, was such a ne§-
lect of duty and want of discipline as could
admit of a deserter from the ];ndian Navy
coming on board a vessel and remaining
concealed there without the Master or
Commander beiug aware of the fact. Con-
cealment of deserters on board of mer-
chant vessels was one mode by which de-
sertion was chiefly promoted and encour-
aged, and it was therefore desirable that it
should be effectually checked. If the Master
or Commander were made answerable for
it—which, though he might not have known
of the fact, he ousht to be—an effectual
check would be provided. In this, there
would be no hardship imposed upon him ;
for it would only make him more gtrict in
the performance of his duty ; and the party
aceusing would be bound to prove—first,
that the seaman found on board, was z deser-
ter from the Indian Navy; secondly, that
he had been concealed in the ship ; and
lastly, that the Master or Commander ought
to have known of such concealment, If he
ought to have known and did not know of
it, he was guilty of a neglect of duty which
was not general, but led to the particular
evil which this Section was intended to
repress, He (Sir L. Peel) could not see
what reason the Master or Commander
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would have to complain of being harshly
dealt with if he were punished for this,
which was a great evil in itself, inasmuch as
it tepded to aid in the commission of a seri-

» . . .
ous Pubhc mischief.

"T'he Section was carried by a majority of
votes, -

The remaining Sections of the Bill were
passed with a few trifling verbal altera-
tions.

DISTRICT MOONSIFFS (MADRAS.)

Mr. ELIOTT moved that the prelimi-
nary Report of the Select Committee on the
Bi‘l’{ “ to amend the Law relating to District
Moonsiffs in the Presidency of Fort St
George,” be adopted ; and that the Bill, with
the amendments proposed, be published for
general information,

Agreed to.

NOTICES OF MOTION.

Sir JAMES COLVILE gave notice
that he would, on Saturday the 27th instant,
move that the Bill ¢ for the further improve-
ment of the Law of Evidence,” be read a
third time and .

Mg. MALLET gave notice that he would,
on Saturday the 27th instant, move that the
Bill “for the better prevention of Desertion
from the Indian Navy,” be read a third time
and passed.

Me. MILLS gave notice of the follow-
ing motion, to be brought before the Council
on Saturday the 27th instant ; namely, that
the Council do resolve itself into a Com-
mittee on the Bill “for incorporating for a
further period, and for giving Further powers
to the Assam Company.”

MR. DORIN gave notice of the follow-
ing motion, to be brought before the Coun-
cil on Saturday the 27th instant ; namely,
that the necessary Standing Orders be sus-
pended, to enable him to move the passing
of the Bill « for providing for the exercise of
certain powers by the Governor General
durine his absence from the Council of
India',a” through its several remaining stages.

Mgr. GRANT gave notice of the follow-
ing motion, to be brought before the Coun-
cil #u Saturday the 27th instaut ; namely,
that the Standing Orders Committee be
instructed to prepare & Standing Order to
provide for the publication of the pimted

rs of the Council.

The Council adjourncd,
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Saturday, Januery 27, 18335.
PRESENT @

The Most Noble the Governor General, Presigent.

Fion. Sir Lawrlhco Peel, Hon. Sir James Colvile,
Hon. J. A. Dorin, A. J. M. Mills, Esq.,
IHon, Major Gen® Low, D, Eliott, Esq.,

Hon. J. P. Grant, A. Malet, Esq., and
Hon. B, Peacock, C. Allen, Esq.,

Tne CLERK presented the following
Petitions :—

A Petition from certain Inhabitants of
Singapore against the Bill ¢ to improve the
Law relating to the Coppor currency in the
Straits.”

A Petition from the Inhabitants of Cal-
cutta, purporting to be signed by upwards of
3,200 persons, praying for a Law to provide
for the proper drainage of the town, and for
the supply of water to the inhabitants.

Mg. MILLS moved that this Petition he
referred to the Select Committee on the
Conservancy and Police Acts.

Agreed to,

NOTICE OF MOTION.

Mr. ELIOTT iave notice that, at the
next Meeting of the Council, he would
move that the Bill « for the establishment
and maintenance of boundary marks in the
TPresidency of Fort St. George,” be rcad a
second time,

WRITS OF EXECUTION.

Sk LAWRENCE PEEL prescated the
Report of the Sclect Committee on the Bill
“to exteud the uperation of, and regulate the
mude of exccuting writs of execution in Her
Majesty’s Supremne Courts of Judicature.”

PROCESS OF EXECUTION.

S JAMES COLVILE presented the
Report of the Select Committee on the Bill
“toassimilate the procese of execution on all.
sides of [ler Majesty’s Supreme Courts,
and in the Courts for the relief of Tnsolvent
debtors ; and to extend and amend the pro-
visions of Act XXV of 1841.”

MINORS (MADRAS)

Mz, ELIOTT moved the first reading
of a Bill « for making Letter provision for the
education of male munors, and the man'iafe
of male and female tinors, subject to the
superiatendence of the Court of Wards in
the Presidency of Fort St. George.” 1le
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sald, this Bill, which he had the honor to
submit at the instance of the Madras Go-
vernment, was intended to provide for the
better education of minor zemindars whose
property had been, or might be brought
under the managément of the Court of
Wards in that Presidency, in the same man-
ner as provisions for a similar object had
Qeen made for Bengal by Act XXVI of
1854. ‘The Madras Government had form-
ed a plan for improving the education of
male minors under the guardianship of the
Court of Wards, aud required extended
powers to carry it out. ‘T'he first cight
Sections of the Bill corresponded exactly
with Act XX VI of 1854 for this Iresi-
dency. The O9th Scction extended the
provisions of that Act, and ran thus :—

“ And whereas it frequently happens that
& minor whose property is under the care of
the Court of Wards, has a younger brother or
brothers entitled by Iaw to maintenance and
education at the charge of the estate, all the
gowers and provisions hereinhefore contained

or promoting the education of such minor, are
hereby declared and made applicable to the
case of such younger brother or brythers.”

In reference to this Section, Mr. Eliutt
explained that in Madras, as formerly in
Bengal, the right of succession in the case
of zemindars followed the T.aw of primoge-
niture. On the death of a zemindar, his
eldest son succeeded to the whole of his estate,
the younger brothers being entitled only to
maintenance and education. ‘Chat custom
had been abolished in Bengal by Regulation
XIof 1793, but notin Madras ; and during
the last half century and upwards, since the
zemindaree settlement was formed, succes-
sion to most of the estates included in that
scttlement, had taken place repeatedly ac-
cording to that Law, Tt had been the prac-
tice of the Court of Wards to take under its
care all the infant Members of the family of
a zemindar who had become its ward under
Regulation V of 1804, and to provide for
their education—a practice which the Sad-
der Court, on a reference from Government,
had sanctioned, as following the sPirit of the
Law under which the Court of Wards acts.
The Madras Government felt it to be incum-~
bent upon them to give as good an educa-
tion to the younger brothers, as to the pre-

sent head of a family, for this, ainong other
reasons—that they might, in the course of
nature, be called in their turn to the succes-
sion, and ought to be trained for the duties

which might thus devulve upon themn, it
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was therefore desirable to extend the Act in
the maimer proposed.

Another provision of the Bill was to vest
the Court of Wards, and Collectors of Re-
venue, who were its agents, with a control
over the marriages of minor zemindars, and
of their infant brothers and sisters, The
cbject of this was to prevent their being
misled by the intrigues of designing parties,
into forming alliances which might be dis-
approved of by those relations whose advice
ought to be followed in the matter. A cage
of recent occurrence in Madras had sug-
gested the expediency of this provision.
The female relatives of a zemindar under
the guardianship of the Court of Wards,
had attempted to give his sister in marriage
to a person who was disapproved of by his
guardian and the members of the family
to whom the minor himself adhered. The
Collector of the zillah considercd the mar-
riage objectionable for many reasons, but

rticularly because it weuld cause a breach
sn the family. In consequence of this, the
Court of Wards prohibited the marriage,
and the Sudder upheld it in that interference.
By the 10th Section of this Bill, it was
proposed to make it an offence to aid or
abet the marriage of any infant under the
guardiauship of the Court of Wards, with-

_out the leave of the Collector of the district.

Bill read a first time accordingly.

ABSEXCE OF GOVERNOR GENERAT.

Mi. DORIN moved that the Bill “for
groviding for the exercise of certain powers
y the Governor General during his absence
from the Council of India,” be now read a
second time.

Motion carried, and Bill read a second time
accordingly.

Moved by the same that the necessary
Standing Orders be suspended, in order
that the Bill might be forthwith passed
through its subsequent stages.

The motion was seconded by Ms. PEa-
COOCK, and carried.

The Council then proceeded to consider
the Bill in Committee.

The 1st Section was as follows :—

% During the absence of the Governor Ge-
neral from the Council of Indiw, it shall be
lawful for the Governor General alone to exer-
¢ise all tho powers which may be exercised by
the Governor General in Council in every case
in which be said Governor General may think
it expediens to exercise thuse powers,”

Mux, ALLEN said, he would move, as an
amendment, that the words “except the
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power of making Laws and Regulations” be
added to the tion. It appeared to be
usual to add those words in.other Acts of this
kind ; and, as He read 16 and 17 Vic., ¢. 95,
8. 22, it was necessary to ad® thein in this
one. Ile was quite aware that, in the inter-
pretation Clause of the Standing Orders, it
was laid down that the words ¢ Governor
General in Council” shall be deemed to
mean the Govemor General sitting in Coun-
cil for other purposcs than that of making
Laws and ]gogulations ; but the Standing
Orders gave themn this meaning with exclu-
sive reference to the Orders themselves, and
not generally. As he read the 22nd Section
of the new Charter Act, it appeared to him
that the words “ Council of India” did in-
clude the Council then sitting. The Coun-
cil of Indin was but one body, formed of
two cl of Members,—wviz., Ordinary
Members, who coult sit at all times; and
Legislative Members, who couid =it oniv
when the Council of India assembled for the
purpose of making Laws and Regulations.
‘The words of the Section were these :—
 Far the better exercise of the powers of
maling Laws and Regulations, now vested
in the Governor General of India in Coun-
cil, the several persons hereinaiter mentinned
shall, in addition to and together with such
Governor General and the Members of the
said Council under 3 and 4 of Williamn IV,
¢. 85, be Members of the said Council of
India for and in relation to the exercise of
all such powers of making Laws and Regu-
lations as aforesaid, and shall be distinguished
as Legislative Councillors thereof”—that is
to say as Legislative Councillors of the
Council of India. And the Section con-
cluded with these words—* Provided alwaye
that the Legislative Councillors added to the
Council of India by or under this Aect, shall
not be entitled to sit or vote in the said
Council, except at Meetings thereof for
making Laws and Regulations,” The pro-
priety or impropriety of adding to the Sece
tion of the Biil now before the IHouse, the
words # except the power of making Laws
and Regulations,” arose on a question 8s to
the real meaning of the words *“ Governor
General in Council” as used in this Bill,
The exception had always been iuserted in
former Acts made for a similar purpose, and
it sfemed to him (Mr. Allen) that it would
be better to add the words proposed, in order
to obviate all future doubt on the point. He
would, therefore, move that the words * ex-
cept the power of making Luws and Regu-
lations” be added to the Section in question,
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MRg. DORIN said, he had no objection
to the words proposed being added to the
Section ; but he believed that they were
quite unnecessary, lIle was perfectly aware
that the words had been adopted on™ former
occasions ; but even in those cases, he did
not think that it was by any weans neces-
sary to adopt them. The 70th Section of
3 and 4 William IV, ¢. 85, under which
this Bill had been framed, alluding to any
intended absence of the Governor General,
enacted “that it shall be lawful in every
such case for the Governor General in
Council, by a Law or Regulation for that
purpose to be made, to authorize .the Go-
vernor General alone to exercise all or any
of the powers which might be exercised by
the “Governor General in Council, except
the power of muking Laws or Regula-
tions.” Now, if the Imperial Statute thus
excepted the power of making Laws and
Regulations, he apprehended it would be
perfectly unnecessary to specify in the Bill
that the power was not given, seeing that
it could not be given. More than tlus, the
28rd Section of 16 and 17 Vic, c. 96,
provided that *the power of making Laws
or Regulations, vested in the Governor Ge-
neral in Council, shall be exercised only at
Mectings of the said Council” (that is, of the
Legislative Council,) “at which such Go-
vernor (General, or Vice-President, or some
Ordinary Member of Council, and six or
more Members of the said Couucil, shall
be assembled, &c.” This Section, there-
fore, limited the power of making Laws
and Regulations to assemblies of the Le-
gislative Council at which there were present
not less than six Members, bhesidles the
Governor General, or the Vice-President,
or a senior Ordinary Member of Council,
who should preside ; and that alone barred
all attempt to depute the power to any
minor number, or to the Governor General
alone.

Aas he had said before, he had no objec-
tion to the introduction of the words pro-
pused by the Hon'ble Member, if the
Council considered that they were uocessary ;
but his own opinion was, that they were
quile unnecessary,

Stk LAWRENCE PEEL said. though
it was proper to introduce words in order o
clear up doubts, the words proposed were
suggestive of matter of doubt, and therefore
be objected to their iutroduction. If they
ware introduced, it would appear, or might
be susumed, that the Legislative Council
thought that, but for their introduction, the
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Governor General, inder this Act enabllng
him to exercise all the powers of the Go-
vermnor General in Council, could‘have the
power to make Laws ; but, in reality, ‘h"“’f
was no doubt that, under the late Act O
Parliament, he had not that power. Il¢
(Sir Lawrence Peel) was theref"ore of gpm}on
that it would be much Dbetter if the Sectioh
ere retained in its present form,
’X‘MR. TEACOCK said, to him it QPP?“'
ed there could be no doubt that the becuof};
if passed as it now stood, would not admi
of Legislative powers being exercise }:
the Governor (gzneral without the Legis
lative Council ; but, on the other hand, ‘;
as the Hon’ble Mover of the Auwndmleli's
apprehended, it was open to doubt onb tbll
question, the better course would.pro abz
be to follow the precedent furnished D
previous Acts of a similar nature, an
introduce the additional words p"’P"L."
especially as the Iionble Mover of the dl
had no objection ta thelr being introduced. :
M. GRANT said, if the words pl‘f:‘
posed by the Hon’ble Mover of the Amelll‘e
ment were introduced into the Section, th
Council would commit themsclves to S
opinion—that the assembly now sitting ‘l“‘f’
an assembly of the ¢ Governor Gener: 1}:
Council” His own opinion was, that ;t
was not, though he knew there were ﬁ“’or
doubts upon the subject. The Q«wor:lo
General was by the Law the Presiden >
this Council ; but, without abandoning an®~
of his functions as Govemor General, .lllll‘t
without quitting the Presidency, he‘m‘So
abstain from attending at any Meeting
this Council, which nevertheless, W{'l‘ the
Vice President, or, in his absetce, with zfi:
Ordinary Member of the Council of In .
in the Chair, might meet and pass 1.aws.

e . 3 ot
This was not the case with the Govern

General in the Executive Council, b"""“r
there could be no assembly of that body
without the Governor General. He, thero-
fore, thought that the assembly now sitiig
could not be the ¢ Governor Generall ll;
Council.” Censequently he was loath to a(‘OP‘
the words proposed as an addition to the Sec
tion by the How'ble Mover of the Amenc-
ment, as that would be to affirm a contrary
opinion on this peint. .

$ir J AMES COLVILE said, he comg";‘
red in the ohjection advanced by the Hou l;e
Member who had just spoken agamnst the
addition of the words proposed, and also
agreed with the Ion’ble and lea!'ned the
Chief Justice in thinking hat their introduc-

tion would raise a doubt which really did
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not exist. There was the less necessity for
introducing them in consequence of the way
in which the Section hud been framed, It
said it should be lawful for the Governor
General alone to exercise the powers which
were vested in the Governor General in
Council in those cases only in which he
might deem it expedient to exercise them.
‘This couferred upon him a discretionary
power ; and it might safely be assumed
that the discretion so given would not be
exercised except in conformity with the Law,
From the provisions of the Charter Act, it
was clear that the proposition that this
Council could empower the Giovernor Gene-
ral alone to make Laws and Regulations,
wae one which could not for a moment be
maintained. He should therefore vote against
the Amendment,

Mpr. ALLEN'S Amendment was nega-
tived, and the Section passed as it stood,

The second and last Section, which limits
the duration of the Act to one year from
the day of its publication in the official
Gazelte,—with the Preamble and Title, were
also passed as they stood.

‘The Bl having been reported—

Mg. DORIN moved that it be read a
third time, and passed.

Agreed to.

Moved by the same that Mr. Allen be
requested to take the Bill to the Most Noble
the Governor General for his assent.

Agreed to.

LAW OF EVIDENCE.

Sir JAMES COLVILE moved that the
Bill « for the further improvement of the Taw
of Evidence” be now read a third time and
pasced.

Agreed to.

Moved by the same that Mr. Allen be
requesed to take the Bill to the Most Noble
the overnor Geeneral for his ass¢nt.

Agreed to.

DESERTION, INDIAN NAVY.

Mer. MALET moved that the Bill «for
the better prevention of Desertion from the
Iudian Navy” be now read a third time and
passed. '

Agrecd to.

Moved by the same that Mr. Allen be
requested to take the Bill to the Most
Noble the Governor General for his assent.
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ASSAM COMPANY,

Mx. MILLS moved that the Council
resolve itself into a Cowmittee of the whole
Council on the Bill “for incorporating for a
further period, and for giving further powers
to the Assam Company.”

Mg. ALLEN said, he had some objec-
tions to this Bill being considered by a
Committee of the whole Council. The
Assam Company applied that the Charter
of Incorporation granted to it by Act 1X
of 1845 should be extended, with enlarged
powers, to a further period of twenty yeats.
At the time that Act was passed, there was
no other by which a corporate existence
could be given to that body. But now that
Act XLIII of 1850 was in existence—
an Act which provided for the registration
of all joint—stocz Companies—he did not
think that any private Company should apply
for such a Bill as the one proposed, unless
it asked for privileges which could not be
obtained under the Registration Act. In
the Bill he did not see any privileges
provided which could not be obtained
under that Act; and this being so, it
appeared to him that it would be much
better uot to legislate specially for a par-
ticular Company or a particular body of
persons, but to send the applicants to register
their association under t‘)xe Act which had
been already passed, and which would secure
to them all the privileges that they demand-
ed. More than this, Act XL1II of 1850
bad been, framed with great care, and con-
tained very stringent provisions against mal-
versation by the Directors of a Company
registered under it. It also provided that
Direciors who were indebted to the Com-
pany, should cease to be in office ; that the
Compan_y should not purchase, or take in
pledge, its ewn shares ; that it should make
no loans to Directors ; that its accounts
should be audited periodically, and the audit
be verified and published ; that the Auditors
should not be Directors ; that any share-
holder might, on application to the Supreme
Court, force the Directors or the Secre
to a performance of their duties under the
Act; and that, in the event of the-Com-
pany committing an act of insolvency, it
should become subject to the jurisdiction of
the Insolvent Court, and the sum required
to pay its debts should be raised by coutri-
bution of the shareholders according to an
assessment to be made by the Official As-
signee. None of these provisions, which

Agreed to,

the Legislature had deemed it necessary to
x
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lay down in that Act, for the protection of
the Shareholders and of the Public, appear-
ed in this Bill ; and for this reason, as also
for the reason that Act XLIII of 1850
would give all the privileges which the
Assam Company sought-for, he should vote
against the Council going into Committee
upon the Bill.

Sirk JAMES COLVILE =aid, he
thought that, in comparing the provisions of
this Bill with the provisions of Act XLIII
of 1850, the 1lon’ble Member had drawn an
analogy which the different nature of the
subjects of the two enactments did not admit
of. Act XLIII of 1850 was confined to
joint-stock Companies of an ordinary character
—that is to say, to joint-stock Companies
in which the responsibility of the share-
holders was limited only by the extent of
their means. The Bill before the Council
was a Bill to continue for a further term the
corporate existence of a body to which the
Legislature had deemed it right to grant a
charter of incorporation in the year 18435,
He need hardly tell the Hon’ble Member
who objected to going into Committee upon
this Bill, that between a trading corporation
and an ordinary joint-stock Company, there
was this substantial distinction—in a trad-
ing corporation, the sharcholders were liable
for the debts and obligations of the cor-
poration ouly to the extent of the value of
their respective shares, or to such extent as
the Legislature or other authority granting
the Charter of Incorporation, might sce fit
to impose ; while in a joint-stock Company,
the shareholders were liable for the debts
and® obligations of the Company to the
whole extent of their respective means. In
this respect, there was no difference between
a joint-stock Company, and an ordinary
mercantile partnership ; and the only reason
why the Legislature should paf%s Aas con-
taining provisions like those of Act XLIII
of 1850, upon which the Hon’ble Member
had remarked, was that the extreme size
of a joint-stock Company, and the number
of its shareholders, render such provisions
necessary in order to ensure the safe and
satisfactory transaction of business. He

_(Sir James Colvile) was not surc whether
his Ilon’ble friend meant to object alto-
gether to the grant of a Charter of incor-
poration to any trading corporation. That
would certainly raise a very wide ques-
tion ; and if his Hon’ble friend really had
an ohjection to the existence of trading
corporations, as such, all he (Sir James
Colvile) could say was, that his Hon’ble

Mr. Allen

LEGISLATIVE COUNCIL.

Incorporation Bill, 148

friend had fallen upon evil times, and
had been unfortunate in this particular
in the course of his own individual life,
For what, after all, up to a recent period
of its existence, was the great Company
of which the Hon’hle Member was so
distinguished and valuable a servant, but
a trading corporation ?  When the Hon’ble
Member held the office of Financial Secre-
tary, he was ex-officio a Director of a trad-
ing corporation—the Bank of Bengal. If,
again, on Saturday next, the Ilon’ble Mem-
ber should accompany the Governor General
to Burdwan, he would be carried 70 miles
by, he would breakfast at the expense of,
a trading corporation. If he were to retire
from his labors here, and take the overland
route home, he would be carried to” his
native country by a trading corporation.
Nay, so greatly had these bodies been
multiplied of late years in Kngland, that it
was possible that when, after having return-
ed to his native country, the ITon’ble Mem-
ber should be gathered to his fathers—an
event which he (Sir James Colvile) hoped
would be long deferred—he might be buried
by a trading corporation. And if this was
so—if the Hon’ble Member could not avoid
meeting a trading corporation at every turn
of his life,—if even in death he could not
escape from one, why (he, Sir James Colvile,
hoped his Tlon’ble friend would excuse the
expression)}—why should he take his stand
upon the tea-pot, and say that nobody
should drink tea that was raised by a trad-
ing corporation ?

He (Sir James Colvile) spoke under cor-
rection, and in the presence of one who,
when at the Board of-I'rade, must have
acquired a knowledge to which he did not'
pretend, of the general principles on which
Charters of Incorporation were granted at
home to trading companies : but he con-
ceived that one of the grounds on which
such Charters were generally granted avas,
that the objects of the Company secking to
be incorporated, were in some degree of a
public nature.  He knew little of the Assam
Company, or of its Management ; but he
thought that its objects might fairly be
considered to be of a public character, since
assuredly it was sound policy to promote the
cultivation of the tea plant within the terri-
toties of the East Il,u{)ia Company, with a
view to the production of tea either as an
article of export, or of consumption in this
country, and to the possibility of an inter-
ruption, either temporary or permanent, in
the trade with China.  He therefore thought
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that in 1843, the then Legislature had sub- | however, had the power to do so; but it
stantial grounds for granting to the Assam i appeared to him (Mr. Deacock) that there

Company a Charter of Incorporation.

Opi- . was no valid reason for rejecting the Bill. In

nion in England was generally advancing in | 1845, this Company was formed for the
favour of creating trading companies with & cultivation of tea in Assam ; a large amount

limited responsibilities.

We were living in | of capital was subscribed ; and the Company

an age one characteristic of which was the ! applied to the' Legislature to be incorporated
undertaking, by associations of persons— :

some of them with large, and some with
small means—of enterprises often involv-
ing great public objects, or objects too vast
for any individual or ordinary partnership.
He was not prepared to say that in every
case the responsbility of the shareholders
of such associations should be limited to the
value of their respective shares, because he
knew that many of these bodies engaged
in rash and reckless speculations ; and in
such cases he thought it perhaps better that
the consequences of the misconduct of the
Directors should fall rather upon the share-
holders, who had some means of checking
it, than upon the D’ublic. But whatever
might be his opinion on this point, he could
see no reason whatever for taking away from
a Company like this, whose objects were of
public utility, and which from its nature was
not likely to enter into Jarge and hazardous
speculations, the privileges which had been
granted to it in 1845, and which it was not
shown to have abused. Ile should, there-
fore, support the continuance of those pri-
vileges for the term proposed, and vote for
the motion that the Council do now go into
Committee on the Bill. Ide would only
add that, if the ITon’ble Member entertained
these objections to the principle of the Bill,
he would have taken a more regular course
if he had opposed its second reading.

Mg. PEACOQCK said, he should vote for
the motion that the Council do now resolve
itself into Committee to consider this Bill,
He quite agreed in the concluding observa-
tion of the %
that if the on’ble Member who was oppos-
ed to that motion, entertained objections to
the principle of the Bill, he would have
taken a much more regular course in stating
them when the question of the second read-
ing was proposed. ‘The Bill had now pass-
. ed two readings; no objection had been
made against its principle at the second rcad-
ing ; and, therefore, it had, up to the pre-
sent time, been admitted by the Legislative
Council that there were no objections so far
as the general principle of the Bill was con-
cerned. The Ilon’ble Member now made
objegtions which were not confined to the
details of the Bill, for the first time, He,

Jon’ble Member who spoke last, : 0
' porated as before ; and it appeared to him

by a charter, and were so incorporated for a
term which had expired in 1854. Before
that term had lapsed, they asked that the
Charter should be extended for a period of
twenty years ; and it was enlarged to April
1855, for the purpose of enabling the Legis-
lative Council to consider the application,
Whether twenty years or a shorter period
should be allowed, was a question to be de-
termined in Committee. Of the continuance
of the Company, every one who had been
consulted approved. Besides that, its objects
were of a public nature, as the Ilon’ble
Member opposite (Sir James Colvile) had
shown ; its operations had improved the
neighbourhoofc and had given employment
to many laborers. It now asked to have its
existence continued for a further term. The
Hon'ble Member who opposed the Bill said
that, instead of asking for that, the Share-
holders should have applied to have the
Company registered under Act XLIII of
1850. But that would not answer their
purpose. Their Charter of Incorporation
was now extended to April 18535 : after that,
they would cease to exist as a Company :
and unless their term of incorporation were
renewed, they must wind up the whole of
their affairs, and commence de novo. They
did not wish to do that. They wished to
carry on the operations of the old Company,
to take up the obligations of the old Com-
pany, and to go on in all respects in the
same way and on the same principle as the
old Company. As he had observed already,
there wasmo objection whatever to the Com-
pany ; they themselves wanted to be incor=

that it would be very unreasonable to refuse
to extend the term of their existence, and
compel them to wind up their affairs and
comtnence de novo, As the Hon’ble Mem-
ber who had spoken last had justly pointed
out, there was a great and substantial differ-
ence between a Company incorporated by
Charter, and a Company registered under
Act XLIII of 1850. In the latter, every
shareholder was liable for the debts of the
Company to an extent beyond the amount
which he subscribed : in the former, a share-
holder was liable for the debts of the Com-
pany only to the extent of the amount which
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he subscribed. For instance, in an incor-
porated Company, if a shareholder purchas-
ed shares to the amount of £500, he would
be Liable for the debts of the Company to
the extent of £500, and no further ; but in
a registered joint-stock Company, he would
be liable to pay a contribution which might
absorb all his individual means, and wholly
ruin him. Therefore, a man who accepted
the former description of liability, might be
very unwilling to accept the latter. But if
the public, fully knowing that the fund to
which they would have to look for payment
of a Company’s debts, consisted of the capi-
tal of the Company, and that the liability of
the shareholders was limited to the value of
their shares, and did not extend to the full
value of their property,—if the public, fully
knowing this, chose to give credit to that
Company, there was no reason why the
Company should not be allowed to exist, or
the public to support it. If the public
thought that the fund of the Assam Com-
pany, with their lands and crop, were not
safficient security upon which to give them
credit, they would not be bound by this Act
to give them credit ; but if, on the other
hand, they were willing to give them credit,
le could see no reason why they should not
be allowed to do so.

Sir LAWRENCE PEEL said, he con-
curred entirely with the observations that had
been made by the IJon’ble Members who
had spoken in support of the motion for
going into Committee upon this Bill, IIe
would not re-capitulate any of their argu-
ments. The Hon'ble Member who had
opposed the motion for going into Committee,
seemed to think that the applicants might
have applied to be registered under Act
XLIII of 1850. But in reality, that could
not have been done withont the assent of
every Member of the Corporation. The
Members of this Company, in becoming
shareholders in it, had entered into a compact
on certain terms, onc of which was that of
limited lability. To register the Company
under Act XLIII of 1850, would be to
make them responsible to the whole extent
of their respective means. That would be
a complete alteration of the nature of the

, original contract #and the Law said, and
justly said, that such an alteration could
not be made without the assent of every
Sharcholder. Consequently, no one share-
holder, or number of shareholders less than
the whole body, could have made such an
applicatiun with success.

Mz, MILLS' motion was caried ; and

My, Peacock
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the Bill having been considered in Clommit-
tee, all the Sections were passed, with only
a few verbal alterations.

PUBLICATION OF PRINTED PAPERS,

Mu. GRANT moved that the Standing
Orders Committee be instructed to prepare a
Standing Order to provide for the publica~
tion of the printed papers of the Council.
He said, this motion was the natural and
necessary complement of another motion
which he had had the honor of moving,
and which was carried some weeks ago—
namely, the motion for the admission of
strangers to the debates of this Council.
After the very full discussion of the question
of the publicity of the proceedings of the
Legislative Council which had taken place
on that occasion, he considered it unnecessary
to trouble the Council with any arguments
in support of his present motion. In the
discussion to which he had referred, it had
been obscrved by some Member that there
might be some inconvenience in admitting
strangers to the debates of the Council ; but
he did not remember that in the course of
that debate any single Member had antici-
pated any possible inconvenience from the
printed papers of the Council being pub.
lished. There was one remark, however,
upon this point which he wished to make.
It was not a probable contingency, but there
was certainly a possibility, that a paper which
the rules required to be printed for circula-
tion amongst the Members themselves, might
contain libellous matter against individuals,
Of course, it would not be expedient to pub-
lish any such paper; but the Standing
Orders Committee might easily make such
a rule as would prevent the publication of
any such paper. It would only be neces-
sary to follow the analogy of the rule under
which strangers are admitted to the debates.
Admission to the debates had been allowed,
not as a right, but as a favor; and if the
same principle were adopted in regard to the
printed papers, any publication that would
be objectionable or inexpedient, would be
guarded against. The practical result would
be that, in nine-hundred-and-ninety-nine
cases out of a thousand, all the printed pa-
pers of the Council would be available to the

ublic, and that in no case would any paper
ﬁe withheld, which it would be of any real
service to the public to obtain,

With these observations, he begged to
move as gpove.

Motion carried,
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NOTICES OF MOTION.

Sie JAMES COLVILE gave notice
that, at the next Meeting of the Council, he
would move that the Council resolve itself
into a Committee of the whole Council on
the Bill « to assimilate the process 6f execu-
tion on all sides of Her Majesty’s Supreme
Courts, and in the Courts for the Relief of
Insolvent Debtors ; and to extend and amend
the provisions of Act XXV of 1841.”

St LAWRENCE PEEL gave notice
that, at the next Meeting of the Council, he
would move that the Council resolve itself
into a Committee of the whole Council on
the Bill “ to extend the operation of, and regu-
Iate the mode of executing writs of execution
in Her Majesty’s Supreme Courts of Judi-
cature.”

The Council then adjourned, until Friday
next, at 1 o’clock.

Friday, February 2, 1855.

PRESENT :

The Most Noble the Governor General, President.

Hon, Sir Lawrence Peel, A. J. M. Mills, Esq.,
Hon. J. A. Dorin, D. Eliott, Esq.,
Hon. J. P. Grant, A. Malet, Esq.,
Hon. B. Peacock, and
Hon. Sir James Colvile, C. Allen Esq..

The following Messages from the Most
Noble the Governor General were brought

by MR. GraxT, and read :
MESSAGE No. 26.

The Governor General informs the Le-
gislative Council that he has given his as-
sent to the Act passed by them on the 27th
January 1855, entitled “ An Act for pro-
Vidiné for the exercise of certain powers by
the Governor General during his absence
from the Council of India.”

By Order of the Most Noble the Go-

vernor General.
CECIL BEADON,
Secretary to the Govt, of India.

ForT WILLIAYN,
The 2nd February, 1855.

MESSAGE No. 27.

The Governor General informs the Legis-
Iative Council that he has given his assent
to the Act passed by them on ghe 27th
January 1855, entitled “ An Act for the
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further improvement of the Law of evi-
dence.”

By Order of the Most Noble the Go-

vernor General.
CECIL BEADON,
Secretary to the Govt. of India.

ForT WILLIAN,
The 2nd February, 1855.

MESSAGE No 28.

The Governor General informs the Legis-
lative Council that he has given his assent
to the Act passed by them on the 27th
January 1855, entitled “ An Act for the
better prevention of Desertion from the In-
dian Navy.”

By Order of the Most Noble the Go-
vernor General,

CECIL BEADON,
Secretary to the Govt. of India.

Fort WiLLIAM,
The 2nd February, 1855.

—

REPORTS OF SELECT COMMITTEES.

Sik LAWRENCE PEEL presented
the Report of the Select Committee on the
Bill « relating to Mesne Profits, and to im-
provements made by holders under defective
titles™—the Report of the Select Committee
on the Bill “to provide compensation to
families for loss occasioned by the death of a
person caused by actionable wrong”—and the
Report of the Select Committee on the Bill
“to improve the English Law in force in
India, by extending to this Country, with
some enlargement thereof, the provisions of
the Statute 3 and 4 Wm. 4, c. 42, s. 2.

Mgr. PEACOCK presented the Report
of the Select Committee on the Bill « to
amend the Law relating to the office and
duties of Administrator General”—and the
Report of the Select Committee on the Bill
{0 anend the Law of arrest on mesne process
in Civil actions in the Supreme Courts of
Judicature, and to provide for the subsistence
of destitute prisoners corfined under Civil
process of any of the said Courts.”

MUNICIPAL LAW,

Mgz. ALLEN said he was not prepared
to-day to move the first reading, of which
he had given notice, of a Bill * to modify
Act XX VI of 1850.”





